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IN THE SUPREME COURT OF THE STATE OF UTAH

STATE OF UTAH,
Plaintiff-Respondent,
vs.

PAUL KOYD HURLBURT,

N e

Defendant-Appellant. Case No. 14727
APPELLANT'S BRIEF
STATEMENT OF THE NATURE OF THE CASE =~ =~ ‘&%
ag™ &

This is a criminal case wherein the appellant jppeals .
from a conviction of receiving stolen property valued at $100.00

or less. S
DISPOSITION IN THE LOWER COURT

This matter came before the Honorable Edward Sheya,
Judge of the Seventh Judicial District Court tn and for Grand
County for trial, sitting with a jury, on June 3, 1976. At
the close of plaintiff's case, defendant by and through his

trial counsel moved to have the case dismissed for lack of
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sufficient evidence. The court denied the motion to dismiss,
After closing arguments, the jury retired to deliberate and
returned a verdict finding the defendant guilty of receiving
stolen property valued at $100.00 or less. On June 15, 1976,
- the court pronounced judgment upon defendant. On July 1, 1976,
~defendant made a motfon for new €trial on the ground, inter alia,
that the verdict was contrary to and not supported by the

evidence presented at trial. The court denied defendant's

imotdon for new trial. .

RELIEF SOUGHT ON APPEAL

Eo The defendant seeks a reversal of his conviction
‘because the evidence presented at trial fails to prove beyond

& reasonable doubt that defendant committed the offense of
fetefving stolen property, and im particular plaintiff failed

to prove beyond a reasonable doubt the most critical element

of said offense, namely, that defendant knew or believed that

the goods had probably been stolen.
STATEMENT OF THE FACTS

The undisputed facts are as follows: Darwin Shields,

a2 retired plumber, owned a tool box containing various tools

such as sockets and ratchets (Tr. 4). Shields resided at and

managed the Red Rock Lodge in Moab, Utah, and stored the tool
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box in a tool shed behind the lodge (Tr. 3, 5), 1In December
1975, Shields was in need of the tool box for a particular job,
so he made a search for them in his tool shed but found them
to be missing (Tr. 4-6). Shortly thereafter Shields reported
the missing tool box to the Grand County Sheriff's 0ffice (TF:&).
Two months later, on February 15, 1976, Shields was in the Fi#d
C's pawn shop in Moab on other matters and noticed a too!l béﬁ’”i
behind the counter which he identified as the one missing ?;iﬁ*
his tool shed since December 1975 (Tr. 6, 12). T .
On a certainlevening during the first or'séecndfsééi#ﬁ
of December 1975, defendant had gone.to the apartmiifizﬁniﬁﬁé‘ﬁ
acquaintance, Cydney Osanna, to help her paint the 1n§¥‘i‘%‘i§*
of her apartment (Tr. 20; Affidavit of Cydney Osanna” Th Supi¥P%

of Defendant's Motion for New Trial, hereinafter referrefﬂ
' e

Osanna Affidavit, paragraph No. 3.) During the evening T
Stephen Bahmamus . aka Steve Bathemess visited defendant aﬁf"“‘
Osanna at her apartmeht (Tr. 20; Osanna Afffdavit, Faragiiif‘j
No. 3). Defendant and Osanna, in need of a screwdrivér’fo‘
remove a light socket wall plate in order to paint behind 1€,f
and unable to locate one in the apartment, asked Bahmamus 1f’7
he had one. Bahmamus said yes, left the apartment, and re-
turned minutes later with a complete box of tools (Te. 20;

Osanna Affidavit, Paragraph No. 3).
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Before defendant and Osanna were finished with the screwdriver

Q%@gmamus left the apartment, leaving the tool box behind.

{Tr. 20; Osanna Affidavit, Paragraph No. 3). The tool box
$§e?§ined in Osanna's apartment for the two months between
seuber 1975, and February 13, 1976, (Tr. 20; Osanna Affidavit,

ggh No. 4). Defendant, residing at another apartment in
,dﬂ%??g vi§1tgd Osanna on occasions between December 1975, and
‘gsg;gary,la. 1976, and frequently noticed the tool box at her
aljpartmeat (Tr. 20).
in§ﬁ' O February 13, 1976, Osanna and her younger brother,
Banny Anderson, wanted to pawn the tool box for enough money
ip;ggyygrj;eries. Anderson didn't possess a driver's license
; aiggﬁgaguﬁtere,couldn't;pawn the tool box himself. Osanna and
;ggygﬁgggqraaked defendant for help and defendant offered to pawn

;the tool box for them. (Tr. 20; Osanna Affidavit, Paragraph

He. 8). On the same day defendant Toaded the tool box in his
_car and proceeded to Fjve C's Pawn Shop in Moab where he sought

to plgdge the tool box for a loan. The clerk on duty at the

shop that nignt, Sally Jane Shepherd, told defendant she would
first have to clear it with her boss and requested that defen-
dant return later in the evening (Tr. 10, 20-21). Later on that
evening Osanna entered the Five C's Pawn Shop, apparently

"~ inquiring if the tool box could now be pTedged, to which Shepherd

responded that defendant himself would have to come in because
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his driver's license was required before the pledge and lean .-
could be made. (Tr. 11). Later the same evening defendant.- >
A

returned to the Five C's Pawn Shop and pledged the toe! bexiygw
as security for a loan in the amount of $20.00 which hcsimﬁnggo

mediately turned over to Danny Anderson (Tr. 21) fer the ig.qg;

to use as grocery money. ITTY s

During the week following February 13, lﬁf‘sni?:  4
was at his place of employment, a mine, lecated eutside of
(Tr. 13). The next week defendant returned todub;’*n? ph-
fine on a traffic ticket which he had recelyall ;il; b
for an expired registration. Defendant went e i
County Sheriff's Office to talk to them nwtf’ﬁ“&e'_
(Tr. 21, 13). While defendant was there sm: 5
Sheriff's Deputy Carl Davis arrested him for thefmnofo %*:_
box (Tr. 13). AT

During questioning as to how he came Futd®

of the too! box defendant told Sheriff's Deputies.AiRtalih

before and found the tool box in His 1iving roome widh sl ehsty
planation as to how it got there (Tr. 14, 21). At tebal geepls;
fendant admitted that he had 1ied to the Sheriff's depatteyripds
during the interrogation (Tr. 23), but did so in order %6
protect Cydney Osanna from Deputy Sheriff Lynn 1zatt, whe

defendant feared would treat Osanna roughly in obtatning infor-
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mation (Tr. 22). vefendant then proceeded to testify that he

first saw the tool box at Osanna‘'s apartment during the second
week in December 1975, and that the tool box remained at the
Osanna apartment until she and Anderson asked defendant to
pledge it for a loan at Five C's Pawn Shop (Tr. 20). Defendant
also testified at trial that he didn't have any idea that the
tools were stolen (Tr. 21).
At the close of plaintiff's case, defendant's trial

counsel moved the court for a dismissal of the case for lack
“of evidonce (Tr. 15). The court admitted that the evidence
wasn't strong, but overruled defendant's motion thereby per-
mitting the case to go to the jury (Tr. 18, 19). After all
evidence was presented and closing arguments made, the jury
retired for deliberation and returned with a verdict finding
defendant guilty of receiving stolen property valued at $100.00
or Tess. (Tr. 23). Judgment and sentence was pronounced on
June 15, 1976, and on July 1, 1976, defendant made a motion

for new trial, supported by the Osanna Affidavit, which Tike-

wise was denied by the court.

ARGUMENT

DEFENDANT'S MOTION TO DISMISS FUR INSUFFICIENT
EVIDENCE AT THE CLOSE OF PLAINTIFF'S CASE SHOULD
HAVE BEEN GRANTED ON THE GROUND THAT PLAINTIFF
FAILED TO PROVE BEYOND A REASONABLE DOUBT THE
MOST CRITICAL ELEMENT OF THE OFFENSE OF RECEIVING
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STOLEN PROPERTY, NAMELY, THAI DEFENDANT KNEW OR
BELIEVED THAT THE PROPERTY HAD BEEN STOLEN.

The sole issue on appeal is whether sufficient evidence
was presented at trial to support defendant's conviction of
receiving stolen property valued at $100.00 or less.

The offense of receiving stolen property is set forth
in Utah Code Annotated, Sectfon 76-6-408 (1) (Suppl. 1975), tﬁe

relevant part of which.1s underscored:

"A person commits theft 1f he receives. retiiig
o; disposes of the property of anather kaewim
that 1t : 8 g ] 3
probably has been stolen, or who concesis, . S8
withholds, or aids 1n concealing, sel]ing. ¢
withholding any such property from the owher
knowing the property to be stoIen.
to deprive the owner thereof."

: a¥ste
The first essentfal e}ement of the offense of receiving stgley,

property 1s that propefty has, in fact, been stolen. s-fffqg;gt
evidence was presented ‘at trial estab]ishing that Mr. Sbiald*,;
tool box had been sto!en (Tr. 6, 12). AIso. sufficient evi‘eg;e
was presented at trial to establish the_second essentfal elgmegt
of the offense; name1y; defendant's possessfon of sxoTen property.
The facts are undisputed that defendant had possessieaéef the .
stolen tool box, albeit joint possession, with two other pesple,
Osanna and Anderson (Tr. 10, 20-21; Osanna Affidavit, Paragraphs
3-5). However, it is with the third essenttal element of the
offense, namely, that defendant aliegedly knew that the tool

box had been stolen or believed that it probably had been
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stolen, that defendant bases his appeal.

o The language found in Section 76-6-408(1), supra,
g.iﬁich sets forth the essential element of guiity know1e&ge or
beliaf, has itself had a troubled history since being adopted
i‘gggye:utah Legislature in 1973. As noted by the court in
§$5§$-¥§!,Flum. 5§52 P. 2d 124 (Utah 1976), regarding the sta-
’%ﬁ%&i;‘?inguage "believing that it probably has been stolen":
9!% dg not commend the drafters of the legislation for their
';tﬁl@cimef language. . . ."852 P. 2d at 126. Nonetheless, the
“ftﬁ&!tr: teaguage withstood defendant Plum's constitutional
'fir vagomess attack. Having failed to locate similar
ite statutes, supported by judicial opinions and secondary

§8tharitdes, contafning the peculiar phrase "belfeving that it
1p#ebadiy mas been stolen”, defendant in the present appeal is
thnitralned to citingzlegal authorities construing and‘deciaing
f§ﬁf?1c1ency'uf evidence issues only under the phrase "guilty
‘RnowTedge”™. S

" It 1s well established that the crux of the offense
of receiving stolen goods is guilty knowledge by the defendant
that the gaods were stb]en. As stated by the Arizona Court

of Appeals in State vs. Butler, 9 Ariz. App. 162, 450 P. 2d
128 (1969): “The substance of the offense is the guilty know-

Tedge by the receiver that the goods were stolen. Further,

this knowledge must have existed at the time the goods were
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received." 450 P, 2d at 132. In 76 C. J. S. RECEIVING STOLEN
GOODS, Section i9b at 45, it 1s stated:

“The evidence must be sufficient to show beyomds
a reasonable doubt that accused knew when he
received the goods that they had bees staleas:cor
and accused's guilty knowledge that the property
was stolen cannot rest upon meee suppositienm .
or suspicion." v

Also note 66 Am. Jur. 2d, RECEIVING STOLEN PROPERTY, Sectiim
9 at 301: )

¥ T

"Guilty knowledge (or guilty belief W
may be-recognized as the. equivatent of
fs said to be the gist of the offense,
extst at the time the property is rece

Under Section 76-6-408 gu11tyvknou1édgewlv
e el

i{s presumed under certain circumstances, as set
section (2): _
"The knowledge or belief required My P
1) is presumed in the case of an acise
a) is found in possession or camtrel
property stolen on a separate
(b) has recefved other stole ,
the year preceeding the receivimg afrense
charged; or (c) being a dealer im properiy i
the sort received, retainEﬁ. or disposalpsadhive.’
acquires it for a consideration which e kashs
is far below its reasonable value; or Wipne .
awn broker or person who has or operales a
Eusiness dealing in or collecting used orﬂsesnnd _
hand merchandise or personal property. el "
"(Emphasis added). s inzg paw

However, each of the above presumptidns jg.jnappliclalt +a g0

instant appeal. It follows as a matter of course that platnstef
must prove beyond a reasonable doubt not only that defendant

possessed the stolen tool box but that he also knew or bel{eved

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Page 10

" that the too! box had probably been stolen. Proof beyond a
preasonable doubt of possession, without the same quantum of
- ‘fvassto guilty knowledge or belief, is insufficient, as

y the Arizona Court in State vs. Butler, supra:

"In estab11sh1ng guilty knowledge circumstantial
evidence may be used as well as direct evidence,
but the mere possession of stolen goods by a
defendant does not in and of itself establish
this element." 450 P. 2d at 132.

see SHokts vs. State, infra:
“preof .of possession of recently stolen property
will not authorize an inference that the possessor

recefved it with knowledge that the property was
stoelen.” 223 S. E. 2d at 505.

!py!ying the foregoing principles of Taw, defendant

ﬂlﬂt‘tne evidence contained in the transcript and record

gdl is entirely vo1d of any facts or circumstances, other

an ess1oﬁ ftself, establishing guilty knowledge or belief !
ﬁéis part. Mo}edver. defendant submits that the transcr1pt ‘
§En recoei on ;;ﬁ;al contain a wealth of direct and c1rcumstant1ﬂ
&vidence proving Iack of guilty knowledge or belief and thereby

his 1nnocence 1n the matter-

e 1. engthz t1me period between the date the tool box
was stolen and the date defendant pawned the tool box. During

December, 1975, Darwin Shields reported to the Grand County

|
|
Sheriff's Office of the missing tool box (Tr. 4-6). On February j
: : \
13, 1976, defendant pawned the tool box at the Five C's Pawn

Shop in Moab aS'securify for a $20.00 loan (Tr. 21). Even
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assuming that Shields' too! box was stolen during the menth.-,;
of December and not earlier, at the very least the time spap-::
between the theft and the pawning of the tool box 1s.tws,mnnta..
pefendant submits to the court that the lengthier tne time:s o4

period between the date of the theft and the date.of thewaphgps

or pawn the greater the chances are that the pus!eslrslnutﬁdfg;
guiity knowleage or belief that the 1tems he possesses:;
stolen. The reverse situation 1s found in State ot
supra, where the facts disclose that a cotor T. ¥. wiprelii
on August «9, 1967, and on either the 30th or it of & i
defenaant Butler soid.the T. V. set to 2 thirdegent )
disproportionately low sales price. In holding Aimply O
was sufficient from whfch the court as trie
find the defendant guilty. the Arizona A’l!?ll@tl
particularly the short time span betveen the thafd, A
of the stolen item: N T
"Nefther 1s possession accompanied>
at a disproportionately low price lecet :
.sufficient to sustain a finding of
knowledge. When, however, there 1s cthor
evidence in addition to possessiss .
at a aisproportionately low price,
knowledge may pe found. It is ity

¥
ficant that the defendant sold the stolon
television no more than a day and eae-salf:#wvno3

after it was stolen.” Op. cit..

- ERTL S %]
¢2. During tnhe two montn period between the tgg;s%ggs
the pawn defendant was not in possession of the stoien to:x by e
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pefendant first saw the tool box during erther the first or
second week of vecember, 1975, at Cydney Osanna's apartment
.whén, upon being asked.if he had a screwdriver whicn could

e used to remove an electrical socket wall plate, Stephen
Bahamamus brought the tool box into Osanna's apartment (Tr.
2u,.@sanna Atfidavit, varagraph mo. 3). The tool box remained
at tne Osanna apartment until February 13, 1970, at which
ifendant pawnea the tool box at the Five C's pawn shop
we21).

i 3. Defendant aid not attempt to use a fictitious
e’ he pawned the tool box for a loan. Evidence pre-

y " ot trial by the plaintiff discloses that detendant

iaguvéggtel.his driver's.1icense at the Five C's Pawn Shop,

bga!qﬁttadly as required by law, and signed nis true ana correct
mage ow the pawn stip (Tr. 10). There is no evigence what-
soever that defendant attempted to forge another's signature
or otherwise conceal his identity. ODefendant urges tne court
to consider tn{s a2 highly significant factor in establishing
defendant's Tack of guilty knowledge or belfef. Certainly the
use of a fictitiod§ name to cover one's fdertity would be
considered as évidéﬁcéftending to show gu{Tty knowledge or
belief. In fact, s&ch was the basfs for the Supreme Court

of Washington affirming a defendant's conviction of receiving

stolen goods in Stgte vs. Tollett, 431 P. 2d 165 at 172
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(Wash: 1967). Likewise, the lack of any evidence that defgsdant
was attempting to conceal nis identity should be congidevadiisy

helping to estabiish defenaant's innocence in tae matter, . q'f'»f,'
4. _Defendant did not aiter efither th

the tools contained therein in order to pmm

The record is completely void of any evidence estsh}

that defendant altered the tool box or tools contsf
in order to prevent tneir identification at the’ iifmds
them or any time therearter. Defendant urges $id %
consider this as an equally significant factor,. fwst @
reason outlined in Paragraph No. 3 above. M‘ﬁ“q
situation arose in State vs. Taylor 42z W* i

0

where a defendant aitered the motor {denuiffagiSfiyi)
a stolen motor block. The fact of a'ltem “
as a major factor by the Supreme Court of Widusyl
challenge on appeél of the sufficiency of tiwe
his conviction of receiving stolen goods. knﬂ”
lack or other incriminating facts and circumetundées |
guilty knowledge, the court reversed defendant's
See also State vs. Zeman, 1nfra, If evidence of ah Lo
to be considerea as evidence inferring guﬂty Rﬂﬂlmgm.
the lack of any proof showing alteration should be considefpgs
as a factor tending to establish defendant's {innocence. .. ..,

5. Defendant's action after pawning the tgol "y
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'Ppghtatiff presented evidence at trial to the effect that de-
fEfdint, approximately one week after the transaction at Five
‘€'s Pawn Shop, went to the Grand County sheriff's uffice to
Wyt care of a traffic ticket issued to him for an expirea
' atfon. While at the Sheriff's 6ffice one ot the deputy
s arrested defendant for theft of the tool box (Tr. 13,
jbfemdant urges tne court to consider tnis as yet another
p-evidencing his lack of guilty knowledge or pelief
e teol box was sto1§n. Had defendant known tnat the tool
Spsfean stlen at the time he pawned it at the Five C's Pawn
fpbs. sormal reaction would be to stay clear of any and all
mient authorities rather than going to the sheriff's
i talk over payment of a fine for expired registration.

ezt 6, Defendant explained at trial as to how he came

isession of the ‘stolen tool box. Defendant tesé1f1ed

‘“ﬁ?iﬂkir1ai that he first saw the tool box at Osanna's apartment
Wdving the second week in December 1975, when Stephen Bahamamus

tYrought the tool box into the apartment at Osanna‘'s request for
a screwdriver, and that tne tool box rematned at the 0§anna
d@partment until she and ner younger brother asked defendant
to pawn the tool box as security for a loan at the Five C's
Pawn Shop (Tr. 20-21§ 0sanna Affidavit, Paragrapns 3-5). In
short, defendant, under oath, provided a true and reasénabIe

explanation as-tb how he came into possessfon of the stolen
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tool box. Of course, it is the province of the jury te gfxé ¥
' AR TR
a witness's testimony, including defendant's, whatever wetgnt

it desires. Defendant argues that the prosecution and tr et v
AR L

of fact overstep their bounds when they disregard aﬂégfsyq ¥

explanation of how he came into possession of the stolen:

[ TTE
and thereby conclude that the prosecution, withoyt !ggf B
on substantive proof, has established beyona areq

tnat the defendant knew or believed that the goody L

v

been stolen. This error in proof {s well deseridpd

vs. Taylor, supra:

“It is the duty of the State $¢ 1
knowledge on the part of defiul
duty of the defendant tp prove 3
knowledge. Detendant dia met §
Jury of his defense, but }h ‘
guiity knowledge on his pa¥ .
sort of aamission of guilty i 7
to make a submissible case alha%¥
absence of substantive proef @
of the offense. If so, no defep
how innocent, could take the s}
fear tnat 1f the jury should V%
explanation or defense and fipd B
the fact they did not belfeve WIIFWW
view were to prevafl, be treated ps
a missing 1ink in tne State's cise W
dependent evidence of a fact » "!%7’
so that.his conviction would be 0}
1f the State had failea to ma s
case on . some materfal aspect d¥mied |
his testimony. If disbelief operdates 83 Prygy.
tnen the jury may always find on any 1 ag
favorably to a defendant who offers gyjl:?;‘ '
favorable to himself, despite Tack gf evidenee
on the issue. This {s not the law.” I¢.; 8% .
638. ’ ‘

See also State vs. Woods, 434 S. W. 2d 465 (Mo. 1968) for

A Y
C T IR

T-08
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fea?firmation of the principle above set forth.

7. Llast, and probably most important, defendant

ggsiified at trial, under oath, that he didn't have any idea

!ii%'the tools were stolen (Tr. 21).

: In comparison to the enumerated facts and circum-

immediately preceeding, plaintiff's substantive proof
" it  trial merely establishes tnat defendant was in
sﬁﬁgﬁﬁﬁﬁiui:$arquably Joint possession, of a stolen tool box
ﬁﬂiﬁﬁiﬁé“pauned {t.at the Five C's Pawn Snop. As nofed>1n the

' ) ilel'rities.,proof of possession, without more, falls
iﬁiﬂﬁit@‘ustabl1sling~the offense of receiving stolen property
iﬂ!fiﬁgl el!litted._,lﬁ addition, reviewing the evidence pre-
i ::#Tflﬂal fn a light most favorable to p]a‘lntiff; tnere

Felty
Tas.

¥ %ﬁaifhct that defenaant told confiicting storiés to
'ih§g§f¥5%"deputies at-?na time he was arrested and to the jury
#4f orial. After his afrest and under custodial 1nterr69at1on
defendant toTa Sheriffis deputies that he woke up one morning

aqd found the taoT box.{in his apartment, and could not explain

how it got there (Tr. 14, 21). At trial defendant testified
that he.first came in contact with the tool box tnrough Stephen
Bahamamus and Cyaney Osanna and that tne tool hox'remained at
Osanna's apartment until February, 1976, when he, at her
request, pawned the tool box at the Five C's Pawn Snop (Tr.

20-21). The fact of cdnflicting stories might be considered
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as a circumstance, nowever slight, tending to establish guilty

knowledge or belfetr that the tool box was probably stolen;

.

however, defendant admitted during his testimony at trial Eﬁa;

he had 1ied to tne sheriff's deputies in order to protect
CassY
Cydney Osanna from retaliation by one of the sher{ff's ce!ut1es,
. ¥

M a
lzatt. (Tr. 22-23).

EYTLY
Un all fours with the instant appeal 14 o

ppeal, both Teggtls, om

factually, fs Shorts vs. State, 137 Ga. App. 314, 222 5. &

RS | *» ]

e —————————

504 (1976), as disclosea by the foliowing: 2 v e
: cramdhhe
"The State's evidence was |imitpe to oy
that a shotgun and drili were $Roled" @
a burglary of a home. On the 0%
the burglary, defendant on two™dihd
attempted to pawn the shotgun
local pawn shop. Defendant ¢
obtainea possession of the dri}
from a friend when the Tattdr.Nal
assistance in pawning-th@ Ttens sm
had no driver's license; and thék
know that the property was sto?gg, f:'?,
. « o o An essential element of Lha £
theft by receiving stolen prope %
that the goods are stolen when i«
receives the property. Knowiedge' '
from circumstances which would exetde. ;:ﬁ,tA
pic:o?s of an ord1na:1}y p:wd:;t 2insi AL
Applying these principles to the facte, W& L
the evidence does not autherize 2 v@?ltwikﬁ,
Succinctly, all that the Stau,wﬂ ‘s
of recently stolen property whith 15340
standing alone to show guiity knowledges: Y
inference of guilty knowledge can be ¥RV i
the circumstances of attempting te :::l ':;ﬁf'd
property nor from the testimony of e A4
as it 1s completely consistent gith inn q;e.)
The proof is fatally deficient. 223 .- BB
at 504-505. corefs

o
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Defendant asks the court to adopt the same position as the

Georgia court and reverse his conviction for the same reasons.
Finally, defendant urges the court to review the

Utah case law and gauge the facts outlined in each of the opinions,

‘Esmparing them with the facts and circumstances found in the

isstant appeal. .In State vs. Plum, supra, the primary issue

bAE v
“zﬁsiunether'the phrase "Believing that it probably has been

sggieﬁ“ set forth in Section 76-6-408(1), supra, renders the
skatnte wnceastitutional for vaguness.. Our State Supreme
Comrt held no. However, the cou;t also affirmed the tf1a1
E8urt’s camviction of defendant on the basis that the Verdict
B éﬂéiauvpcrted by the evidence. which consisted of proof that
gigﬁﬁndhnt Plum bad in his possession stdﬁeﬁ coins, which he
scld}at a coin shop four days after the theft occurred; and
defendant was unable to explain adequately how he camelinto

possession of the stolen coins. In the only other case con-

.struing Sectifon 76-6-408, State vs. Mullins, 549 P, 2d 454

(utah 1976), this court was called upon to decide whether
evidence presented at trial was sufficient to Justify a finding
beyond a reasonable doubt that defendant knew the property

was stolen. In holding that the verdict was amply supported

by the evidence, the court considered the following facts and
circumstances: (1) That at the time defendant purchased the

stolen tools and macninery she was told that they were stolen
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goods, (2) That defendant had purchased other stolen goods

on other occasions from the same sellers, (3) That on each
occasion the sellers and defendant had contrived stories as

to how they came into possession of the stolen goods, (4)

and that at the time defendant was arrested for possessing

the stolen tools and machinery she was also found in possession
of other stolen goods involved in other and unrelated thefts,
thereby giving rise to the presumption set forth in Utéh Code
Annotated, Section 76-6-408(2a) (Suppl. 1975), namely, ". . .

found in possession of other property stolen onm a sepafate

occasion. . . .%. The only other opinion invelving sufficiency
sgdi

(1924) which construed an earlier statutory vers1on of the, " ,[*

of the evidence leading to a conviction of rcceiv;ag stg}s’
property was that of State vs. Zeman, 63 U. 422,1;5 ?,,

offense. Defendant Zeman appealed his conviction °fa'$E${f
stolen property on the grounds that the evidence "5219?“tTnpvi
ficient proof that he had knowledge that the property received
by him had been stolen. The facts revealed tnat defendant
owned and operated a new and second hand clothing siore gn
Salt Lake City. At thg time of his arrest he was fcn;‘!n'.lt‘_gumhw
possession of various clothing items that had been stolen from
anotnher store approximately three and one-half months earlier,
At the same time defendant was found in possession of goods

that had been stolen from three other stores on three aifferent
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occasions. All of the stolen goods were found to be mixed
with other goods in such manner as to conceal their identity.
Also, various fdentification marks on many of the goods had
.afther been removed or destroyed, thereby concealing their
4dentity. In affirming the conviction, the court stated:

“The proof must amount to more than the creation
of a suspicion of guilt, but in this case the
possession at one time of merchandise stolen
from four separate merchants, the circumstances
tending to show an effort to conceal the identity
of the goods, together with questionable improbable
explanation of his possession given by defendant,
was sufficifent evidence to be submitted to the
“ Jury on the gquestion of gquilty knowledge, and

Yhs the verdict of guilty cannot be set aside for
&3 lack of evidence to support it." 226 P. at 467.

?lsﬂeﬁilnt submits to the court that, in comparison to the amount
L -evidence present at the trials in Plum, Mullins, and Zeman,

Tiey

-alt sﬁpra. the evidence presented at his trial is minimal and
HT1s way short of the mark of proving that he possessed the |
requisfte guilty knowledge or belief. '

CONCLUSION

The evidence presented at trial was 1nsuff1cfent to
prove beyond a reasonable doubt that defendant knew or bel{eved
that the tool box had probably been stolen. In end effect,
the evidence presented.at trial merely establishes that defendant
was in possession of.the stolen tool box and ali other evidence

sets forth facts and circumstances establishing defendant's
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innocence and lack of knowledge or belief that the tool box
was stolen. Therefore, the appellant's conviction and sentence
by the lower court should be reversed.

DATED this_.'| 7 day of September, 1976.

Respectfully submitted,

DUANE A. FRANDSEN
MICHAEL R. JENSEN
Frandsen and Keller
Professional Building
90 West First North
Price, Utah 84501

Attorneys for Appellant

By Vé;um A:" lZ’ /)/%W

CERTIFICATE OF SERVICE
1 hereby certify that the foregoing Appe?1ant's
Brief was served on counsel for the respondent, Vernon B.
Romney, Utah State Attorney General, by delivering three (3)
copies thereof to his office at 236 State Capitol Building,
Salt Lake City, Utah 84114, on the;;?‘!day of September,
1976,
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