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This appeal is subject to transfer by the Supreme Court to the Court of
Appeals pursuant to the Utah Code Ann. 78-2-2(4).

Appellant asserts the issue the he has been dented Due process of Law
by the failure of the Second District Court Clerks and Judges of the Ogden
Department to complv with The Utah Rules of Civil Procedure ad case law
precedent.

The Standard of Review 1s the propricty ot the dismissal under this
Rule is a matter of Law reviewable for correctness. Stokes V. Van
Wagoner, 1999, Utah 94, 987 P.2d 602. (See Addendum)

6. The Forth Amendment. the Fifth Amendment. and the Fourteenth
Amendment to the Constitution of the United States of America

Utah Court Rules Annotated:

Utah Rules of Civil Procedure: Rule 5(a)(2), Rule 55(a), Rule 55
(b)(1)&(2), Rule 54(c)(2). Rule 54(d)(1), Rule 52(c)(1), Rule 8(d). Rule
12(a), Rule 12(b), Rule 12(e), Rule 12(h), Rule 12(h)(1), Rule 7(a), Rule
7(b), Rule 7(c)(2), Rule 7(c)(3)(¢c), Rule 7(d), and Rule 11(b)(1)&(2).

(See Addendum)

Determinative Case Law;

Utah Case Law: St Benedicts Dev. Co. V St. Benedicts Hospital 811
P.2d 194, Russell V. Standard Corp. 898 P.2d 263, Mounteer V. Utah Power
and Light Co. 823 P.2d 105, Liquor Control Commission V. Athas 243 P.2d
441, Christensen V. Lelis Automatic Transmission Service Inc. 467 P.2d
6035, Stokes V. VanWagnor 987 P.2d 602, Clark V. Booth 821 P.2d 1146,
Harvey V. Sanders 534 P.2d 905, Salt Lake County V. Salt Lake City 570
P.2d 119, Lind V. Lynch 665 P.2d 1276 , Strand V. Associated Students of
Univ. of Ut. 561 P.2d 191. (See Addendum)

7. Statement of the Case

a. This is a civil case asking damages for several miscellaneous causes of
action. (See Amended Complaint in Addendum)

b. The original complaint filed 05/17 2007 comprising seven causes of
action and listed on pages 001-005 of the record index. Was followed by an
amended complaint of eight causes of action file on 0604 2007 and listed on
pages 010-013 of the record index.



No answer was ever tiled by the Defendant Willard Lowe or his
attorney Branden B. Miles within the twenty day period for answering the
SUMMOonSs.

The statutory plea period thus expired with no answer filed in this
case and Plamtiff through his agent. Ursula Cody, notified the Second
District Court Clerk to make entry ot detault by Detendant in this case on
July 3" 2007. The Clerk refused to make such entry upon oral request, so
subsequently Plamtiff filed with the Court Clerk through his agent Ursula
Cody a written notice to enter default of Defendant on July 5" 2007. (See
Addendum)

Defendant Willard Lowes alleged answer to the summons and
complaint supposedly filed with the Second District Court Clerk on
07/05/2007 and listed as page 027 in the record index was in fact notes
Plaintiff gave to his agent Ursula Cody to show the Court Clerk the amount
of damages to be awarded to Plaintiff by the judgment of the Clerk at that
time. Neither Mr. Lowe nor his Attorney Branden Miles can refute this fact.
The alleged answer to the summons carries no signature and is therefore in
violation of Utah Rules of Civil Procedure rule 7. (See Addendum) Thus
Plaintiff Jason Cody was and is entitled to a judgment by default against
Defendant Willard Lowe if the Utah Rules of Civil Procedure are to be
followed. The Second District Court Clerks Office and Second District
Court Judge Ernie Jones have attempted to ignore the above stated facts and
instead circumvent the law to suit their own personal preference by claiming
this non existent answer was filed by the Defendant and/or his Attorney.
Subsequently Defendants Counsel Branden Miles filed with the Court Clerk
a motion to dismiss for failure to state a claim upon which relief can be
granted ostensibly filed 07/05/2007 pages 032-050 of the record index. The
motion to dismiss for tailure to state a claim was actually filed with the
Court Clerk on or about 07/09/2007, well atter the close of pleadings in this
case. Plaintiff Jason Cody made several attempts to correct this erroneous
situation by filing various motions and notices with the Court but to no avail.
The Court insisted on ignoring the Utah Rules of Civil Procedure preferring
instead to exact the Courts personal idea of justice. The Plaintiff Jason Cody
then submitted numerous motions to the Court including a motion for leave
of the Court to amend complaint, motion to order clerk to make Entry of
Default by the defendant Nunc Pro Tunc to July 5" 2007, and a motion to
schedule a hearing to determine the amount of damages to which the
Plaintiff is entitled. (See Addendum) Subsequently after the appropriate
time had tolled the Plaintiff submitted notices to submit his afore mentioned
motions along with notices to submit the Defendants motion to dismiss for
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failure to state a claim and the Defendants motion to consolidate cases
070902903 and 070902904. All these notices were filed with the Court
Clerk on 08 272007. (See Addendum) The docket for case 070902903 was
noted on 08,27 2007 that the case has already been dismissed by Court
ruling from Judge Jones. Court is sending back the Notice to Submit to
Petitioner mailed 08/29,2007. Prior to the court making a ruling granting the
defendants motion to dismiss for failure to state a claim signed by Judge
Ernie Jones 08 23,2007. The Defendants Attorney Branden Miles had not
filed a notice to submit his motion to dismiss for failure to state a claim.
Therefore the only notice to submit the Defendants motion to dismiss for
failure to state a claim was filed by the Plaintift on 08,27,2007 and not
accepted by the Court and returned to the Plaintiff resulting in no notice to
submit Defendants motion to dismiss. Thus Judge Jones should never have
been in a receipt of Defendants motion to dismiss for failure to state a claim
if the Utah Rules of Civil Procedure were followed. (See Addendum)

The Court Clerk after having refused to accept the filing of the
Plaintiffs above mentioned notices to submit his motions as well as the
Defendants motions on 08/27/2007. Nevertheless advised and accepted
Branden Miles notice to submit his motion to consolidate on 09/17/2007
pages 123-124 of the record index and Judge Jones Court subsequently
issued a ruling regarding defendants motion to consolidate the ruling was
made 09/24/2007 and is listed as 127-128 of the record index. This
demonstrates bias and preferential treatment of the Defendants filings.

The disposition of the case at Trial Court is the ruling made by Judge
Jones on 08/23/2007 granting Defendants motion to dismiss for failure to
state a claim pages 120-122 in the record index.

Summary of Argument

Plaintiff Appellant Jason Cody followed the Utah Court Rules and the
Utah Rules of Civil Procedure in filing his initial complaint and summons
and amended complaint and summons and complied with the Rules of the
court in all manner and thus was entitled to a judgment by detault of the
defendant when the defendant failed to file an answer to the complaint. The
Court should never had made a ruling on defendants motion to dismiss for
failure to state a claim. as a notice to submit such motion was never accepted
by the Court Clerk and was never submitted by the Defendant or his



Attorney Branden Miles. The Court can’t grant a motion that has not been
brought before the court.

The motion to dismiss for failure to state a claim that was filed with
the Court Clerk on or about 07,09,2007 does however have significance in
that filing such a motion the defendant and his Attorney admit the truth of
the allegations made in the complaint. Thus they have admitted the
Plaintifts allegations by failure to file an answer to the summons and
complaint and additionally for a second time admitted to the Plaintiffs
allegations by filing that particular motion to dismiss for failure to state a
claim upon which relief can be granted.

Conclusion

The Plaintiff Appellant Jason Cody has abided by the Utah Rules of
the Court in filing this action and subsequent notices and motions and
became entitled to judgment by default of Defendant when defendant failed
to answer the summons of complaint in the allowed amount of time.
Plaintiff Appellant then in a diligent fashion notified the Court Clerk of the
default of Defendant and should have had an award granted at that time or a
hearing scheduled to determine the amount of damages to which the Plaintiff
was entitled. The Plaintiff prays for judgment against the Defendant as
follows:

1. Reverse the District Courts Ruling and find in favor of the

Plaintitf.

2. An award of actual damages, (direct and consequential), in the
amount of $50,000.00 (Fifty Thousand Dollars). Plus special
damages for CAUSE OF ACTION NO. 7 in an amount to be
determined by the court.

3. An award of punitive damages four times the amount of actual
damages awarded.

4. For all costs incurred and for reasonable attorney’s fees in the
amount of at least $1,000.00 (One Thousand Dollars).

5. For interest on all judgment awards. at the highest legal rate in the
state of Utah.

6. And for such other and turther relief as the court may deem proper.



Dated this 17" day of April 2008 / e

~ -

/ e
y 7
— ‘_L/”;,Lﬁf Z7) "I’Z’i
_Jason Cody“Pro se

v
Certificate of Service

[ hereby certify that a true and correct copy of the forgoing Brief of
the Appellant including Addendum was hand delivered to the Defendant
Willard Lowe’s Attorney Mr. Branden B. Miles on April 18™ 2008 at the
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Attorney for the Defendant, Suite No. 230 at 2380 Washington Blvd. Ogden
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Dated this 17" day of April 2008

fompmtld,

<Jasoft Cody Pro se s

v/ /

.//



Page 1 of 2

Rule 5. Service and filing of pleadings and other papers.
(a) Service: When required.

(a)(1) Except as otherwise provided in these rules or as otherwise directed by the court,
every judgment, every order required by its terms to be served, every pleading subsequent to
the original complaint, every paper relating to discovery, every written motion other than one
heard ex parte, and every written notice, appearance, demand, offer of judgment, and similar
paper shall be served upon each of the parties.

(a)(2) No service need be made on parties in default except that:
(a)(2)(A) a party in default shall be served as ordered by the court;

(a)(2)(B) a party in default for any reason other than for failure to appear shall be served
with all pleadings and papers;

(a)(2)(C) a party in default for any reason shall be served with notice of any hearing
necessary to determine the amount of damages to be entered against the defaulting party;

(a)(2)(D) a party in default for any reason shall be served with notice of entry of judgment
under Rule 58A(d); and

(a)(2)(E) pleadings asserting new or additional claims for relief against a party in default for
any reason shall be served in the manner provided for service of summons in Rule 4.

(a)(3) In an action begun by seizure of property, in which no person is named as defendant,
any service required to be made prior to the filing of an answer, claim or appearance shall be
made upon the person having custody or possession of the property at the time of its seizure.

(b) Service: How made.

(b)(1) If a party is represented by an attorney, service shall be made upon the attorney
unless service upon the party is ordered by the court. If an attorney has filed a Notice of
Limited Appearance under Rule 75 and the papers being served relate to a matter within the
scope of the Notice, service shall be made upon the attorney and the party.

(b)(1)(A) If a hearing is scheduled 5 days or less from the date of service, the party shall
use the method most likely to give prompt actual notice of the hearing. Otherwise, a party shall
serve a paper under this rule:

(b)(1)(A)(i) upon any person with an electronic filing account who is a party or attorney in
the case by submitting the paper for electronic filing;

(b)(1)(A)(ii) by sending it by email to the person’s last known email address if that person
has agreed to accept service by email; ,

(b)(1)(A)(iii) by faxing it to the person’s last known fax number if that person has agreed to
accept service by fax;

(b)(1)(A)(iv) by mailing it to the person’s last known address;

http://www.utcourts.gov/resources/rules/urcp/urcp005.html 4/17/2008
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(b)(1)(A)(v) by handing it to the person;

(b)(1)(A)(vi) by leaving it at the person’s office with a person in charge or leaving it in a
receptacle intended for receiving deliveries or in a conspicuous place; or

(b)(1)(A)(vii) by leaving it at the person’s dwelling house or usual place of abode with a
person of suitable age and discretion then residing therein.

(b)(1)(B) Service by mail, email or fax is complete upon sending. Service by electronic
means is not effective if the party making service learns that the attempted service did not
reach the person to be served.

(b)(2) Unless otherwise directed by the court:

(b)(2)(A) an order signed by the court and required by its terms to be served or a judgment
signed by the court shall be served by the party preparing it;

(b)(2)(B) every other pleading or paper required by this rule to be served shall be served by
the party preparing it; and

(b)(2)(C) an order or judgment prepared by the court shall be served by the court.

(c) Service: Numerous defendants. In any action in which there is an unusually large
number of defendants, the court, upon motion or of its own initiative, may order that service of
the pleadings of the defendants and replies thereto need not be made as between the
defendants and that any cross-claim, counterclaim, or matter constituting an avoidance or
affirmative defense contained therein shall be deemed to be denied or avoided by all other
parties and that the filing of any such pleading and service thereof upon the plaintiff constitutes
notice of it to the parties. A copy of every such order shall be served upon the parties in such
manner and form as the court directs.

(d) Filing. All papers after the complaint required to be served upon a party shall be filed
with the court either before or within a reasonable time after service. The papers shall be
accompanied by a certificate of service showing the date and manner of service completed by
the person effecting service. Rule 26(i) governs the filing of papers related to discovery.

(e) Filing with the court defined. A party may file with the clerk of court using any means of
delivery permitted by the court. The court may require parties to file electronically with an
electronic filing account. Filing is complete upon the earliest of acceptance by the electronic
filing system, the clerk of court or the judge. The filing date shall be noted on the paper.

http://www.utcourts.gov/resources/rules/urcp/urcp005.html 4/17/2008
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Rule 7. Pleadings allowed; motions, memoranda, hearings, orders, objection to
commissioner’s order.

(a) Pleadings. There shall be a complaint and an answer; a reply to a counterclaim; an
answer to a cross claim, if the answer contains a cross claim; a third party complaint, if a
person who was not an original party is summoned under the provisions of Rule 14; and a third
party answer, if a third party complaint is served. No other pleading shall be allowed, except
that the court may order a reply to an answer or a third party answer.

(b)(1) Motions. An application to the court for an order shall be by motion which, unless
made during a hearing or trial or in proceedings before a court commissioner, shall be made in
accordance with this rule. A motion shall be in writing and state succinctly and with particularity
the relief sought and the grounds for the relief sought.

(b)(2) Limit on order to show cause. An application to the court for an order to show cause
shall be made only for enforcement of an existing order or for sanctions for violating an existing
order. An application for an order to show cause must be supported by an affidavit sufficient to
show cause to believe a party has violated a court order.

(c) Memoranda.

(c)(1) Memoranda required, exceptions, filing times. All motions, except uncontested or ex
parte motions, shall be accompanied by a supporting memorandum. Within ten days after
service of the motion and supporting memorandum, a party opposing the motion shall file a
memorandum in opposition. Within five days after service of the memorandum in opposition,
the moving party may file a reply memorandum, which shall be limited to rebuttal of matters
raised in the memorandum in opposition. No other memoranda will be considered without
leave of court. A party may attach a proposed order to its initial memorandum.

(¢)(2) Length. Initial memoranda shall not exceed 10 pages of argument without leave of
the court. Reply memoranda shall not exceed 5 pages of argument without leave of the court.
The court may permit a party to file an over-length memorandum upon ex parte application and
a showing of good cause.

(c)(3) Content.

(©)(3)(A) A memorandum supporting a motion for summary judgment shall contain a
statement of material facts as to which the moving party contends no genuine issue exists.
Each fact shall be separately stated and numbered and supported by citation to relevant
materials, such as affidavits or discovery materials. Each fact set forth in the moving party’s
memorandum is deemed admitted for the purpose of summary judgment unless controverted
by the responding party.

(¢)(3)(B) A memorandum opposing a motion for summary judgment shall contain a
verbatim restatement of each of the moving party’s facts that is controverted, and may contain
a separate statement of additional facts in dispute. For each of the moving party’s facts that is
controverted, the opposing party shall provide an explanation of the grounds for any dispute,
supported by citation to relevant materials, such as affidavits or discovery materials. For any
additional facts set forth in the opposing memorandum, each fact shall be separately stated
and numbered and supported by citation to supporting materials, such as affidavits or
discovery materials.

http://www.utcourts.gov/resources/rules/urcp/urcp007.html 4/17/2008
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(¢)(3)(C) A memorandum with more than 10 pages of argument shall contain a table of
contents and a table of authorities with page references.

(c)(3)(D) A party may attach as exhibits to a memorandum relevant portions of documents
cited in the memorandum, such as affidavits or discovery materials.

(d) Request to submit for decision. When briefing is complete, either party may file a
“Request to Submit for Decision.” The request to submit for decision shall state the date on
which the motion was served, the date the opposing memorandum, if any, was served, the
date the reply memorandum, if any, was served, and whether a hearing has been requested. If
no party files a request, the motion will not be submitted for decision.

(e) Hearings. The court may hold a hearing on any motion. A party may request a hearing
in the motion, in a memorandum or in the request to submit for decision. A request for hearing
shall be separately identified in the caption of the document containing the request. The court
shall grant a request for a hearing on a motion under Rule 56 or a motion that would dispose of
the action or any claim or defense in the action unless the court finds that the motion or
opposition to the motion is frivolous or the issue has been authoritatively decided.

(f) Orders.

(H(1) An order includes every direction of the court, including a minute order entered in
writing, not included in a judgment. An order for the payment of money may be enforced in the
same manner as if it were a judgment. Except as otherwise provided by these rules, any order
made without notice to the adverse party may be vacated or modified by the judge who made it
with or without notice. Orders shall state whether they are entered upon ftrial, stipulation,
motion or the court’s initiative.

()(2) Unless the court approves the proposed order submitted with an initial memorandum,
or unless otherwise directed by the court, the prevailing party shall, within fifteen days after the
court’s decision, serve upon the other parties a proposed order in conformity with the court’s
decision. Objections to the proposed order shall be filed within five days after service. The
party preparing the order shall file the proposed order upon being served with an objection or
upon expiration of the time to object.

()(3) Unless otherwise directed by the court, all orders shall be prepared as separate
documents and shall not incorporate any matter by reference.

(g) Objection to court commissioner's recommendation. A recommendation of a court
commissioner is the order of the court until modified by the court. A party may object to the
recommendation by filing an objection in the same manner as filing a motion within ten days
after the recommendation is made in open court or, if the court commissioner takes the matter
under advisement, ten days after the minute entry of the recommendation is served. A party
may respond to the objection in the same manner as responding to a motion.

http://www.utcourts.gov/resources/rules/urcp/urcp007.html 4/17/2008
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Rule 8. General rules of pleadings.

(a) Claims for relief. A pleading which sets forth a claim for relief, whether an original claim, counterclaim, cross-claim or
third-party claim, shall contain (1) a short and plain statement of the claim showing that the pleader is entitled to relief; and
(2) a demand for judgment for the relief to which he deems himself entitled. Relief in the alternative or of several different
types may be demanded.

(b) Defenses; form of denials. A party shall state in short and plain terms his defenses to each claim asserted and shall
admit or deny the averments upon which the adverse party relies. If he is without knowledge or information sufficient to
form a belief as to the truth of an averment, he shall so state and this has the effect of a denial. Denials shall fairly meet the
substance of the averments denied. When a pleader intends in good faith to deny only a part or a qualification of an
averment, he shall specify so much of it as is true and material and shall deny only the remainder. Unless the pleader
intends in good faith to controvert all the averments of the preceding pleading, he may make his denials as specific denials
of designated averments or paragraphs, or he may generally deny all the averments except such designated averments or
paragraphs as he expressly admits; but, when he does so intend to controvert all its averments, he may do so by general
denial subject to the obligations set forth in Rule 11.

(c) Affirmative defenses. In pleading to a preceding pleading, a party shall set forth affirmatively accord and satisfaction,
arbitration and award, assumption of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of
consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds,
statute of limitations, waiver, and any other matter constituting an avoidance or affirmative defense. When a party has
mistakenly designated a defense as a counterclaim or a counterclaim as a defense, the court on terms, if justice so requires,
shall treat the pleadings as if there had been a proper designation.

(d) Effect of failure to deny. Averments in a pleading to which a responsive pleading is required, other than those as to the
amount of damage, are admitted when not denied in the responsive pleading. Averments in a pleading to which no
responsive pleading is required or permitted shall be taken as denied or avoided.

(e) Pleading to be concise and direct; consistency.

(e)(1) Each averment of a pleading shall be simple, concise, and direct. No technical forms of pleading or motions are
required.

(e)(2) A party may set forth two or more statements of a claim or defense alternately or hypothetically, either in one count
or defense or in separate counts or defenses. When two or more statements are made in the alternative and one of them if
made independently would be sufficient, the pleading is not made insufficient by the insufficiency of one or more of the
alternative statements. A party may also state as many separate claims or defenses as he has regardless of consistency and
whether based on legal or on equitable grounds or on both. All statements shall be made subject to the obligations set forth
in Rule 11.

(f) Construction of pleadings. All pleadings shall be so construed as to do substantial justice.

http://www.utcourts.gov/resources/rules/urcp/urcp008.html 4/17/2008
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Rule 11. Signing of pleadings, motions, affidavits, and other papers; representations
to court; sanctions.

(a) Signature.

(a)(1) Every pleading, written motion, and other paper shall be signed by at least one
attorney of record, or, if the party is not represented by the party.

(a)(2) A person may sign a paper using any form of signature recognized by law as binding.
Unless required by statute, a paper need not be accompanied by affidavit or have a notarized,
verified or acknowledged signature. If a rule requires an affidavit or a notarized, verified or
acknowledged signature, the person may submit a declaration pursuant to Utah Code Section
46-5-101. If a statute requires an affidavit or a notarized, verified or acknowledged signature
and the party electronically files the paper, the signature shall be notarized pursuant to Utah
Code Section 46-1-16.

(a)(3) An unsigned paper shall be stricken unless omission of the signature is corrected
promptly after being called to the attention of the attorney or party.

(b) Representations to court. By presenting a pleading, written motion, or other paper to the
court (whether by signing, filing, submitting, or advocating), an attorney or unrepresented party
is certifying that to the best of the person's knowledge, information, and belief, formed after an
inquiry reasonable under the circumstances,

(b)(1) it is not being presented for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation;

(b)(2) the claims, defenses, and other legal contentions are warranted by existing law or by
a nonfrivolous argument for the extension, modification, or reversal of existing law or the
establishment of new law;

(b)(3) the allegations and other factual contentions have evidentiary support or, if
specifically so identified, are likely to have evidentiary support after a reasonable opportunity
for further investigation or discovery; and

(b)(4) the denials of factual contentions are warranted on the evidence or, if specifically so
identified, are reasonably based on a lack of information or belief.

(c) Sanctions. If, after notice and a reasonable opportunity to respond, the court determines
that subdivision (b) has been violated, the court may, subject to the conditions stated below,
impose an appropriate sanction upon the attorneys, law firms, or parties that have violated
subdivision (b) or are responsible for the violation.

(c)(1) How initiated‘.

(c)(1)(A) By motion. A motion for sanctions under this rule shall be made separately from
other motions or requests and shall describe the specific conduct alleged to violate subdivision
(b). It shall be served as provided in Rule 5, but shall not be filed with or presented to the court
unless, within 21 days after service of the motion (or such other period as the court may
prescribe), the challenged paper, claim, defense, contention, allegation, or denial is not
withdrawn or appropriately corrected. If warranted, the court may award to the party prevailing
on the motion the reasonable expenses and attorney fees incurred in presenting or opposing

http://www.utcourts.gov/resources/rules/urcp/urcp011.html 4/17/2008
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the motion. In appropriate circumstances, a law firm may be held jointly responsible for
violations committed by its partners, members, and employees.

(c)(1)(B) On court's initiative. On its own initiative, the court may enter an order describing
the specific conduct that appears to violate subdivision (b) and directing an attorney, law firm,
or party to show cause why it has not violated subdivision (b) with respect thereto.

(c)(2) Nature of sanction; limitations. A sanction imposed for violation of this rule shall be
limited to what is sufficient to deter repetition of such conduct or comparable conduct by others
similarly situated. Subject to the limitations in subparagraphs (A) and (B), the sanction may
consist of, or include, directives of a nonmonetary nature, an order to pay a penalty into court,
or, if imposed on motion and warranted for effective deterrence, an order directing payment to
the movant of some or all of the reasonable attorney fees and other expenses incurred as a
direct result of the violation.

(©)(2)(A) Monetary sanctions may not be awarded against a represented party for a
violation of subdivision (b)(2).

(¢)(2)(B) Monetary sanctions may not be awarded on the court's initiative unless the court
issues its order to show cause before a voluntary dismissal or settlement of the claims made
by or against the party which is, or whose attorneys are, to be sanctioned.

(c)(3) Order. When imposing sanctions, the court shall describe the conduct determined to
constitute a violation of this rule and explain the basis for the sanction imposed.

(d) Inapplicability to discovery. Subdivisions (a) through (c) of this rule do not apply to

disclosures and discovery requests, responses, objections, and motions that are subject to the
provisions of Rules 26 through 37.
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Rule 12. Defenses and objections.

(a) When presented. Unless otherwise provided by statute or order of the court, a defendant shall serve an answer within
twenty days after the service of the summons and complaint is complete within the state and within thirty days after service
of the summons and complaint 1s complete outside the state. A party served with a pleading stating a cross-claim shall serve
an answer thereto within twenty days after the service. The plaintiff shall serve a reply to a counterclaim in the answer
within twenty days after service of the answer or, If a reply is ordered by the court, within twenty days after service of the
order, unless the order otherwise directs. The service of a motion under this rule alters these periods of time as follows,
unless a different time s fixed by order of the court, but a motion directed to fewer than all of the claims in a pleading does
not affect the time for responding to the remaining claims:

(a)(1) If the court denies the motion or postpones its disposition until the trial on the merits, the responsive pleading shall
be served within ten days after notice of the court's action;

(a)(2) If the court grants a motion for a more definite statement, the responsive pleading shall be served within ten days
after the service of the more definite statement.

(b) How presented. Every defense, in law or fact, to claim for relief in any pleading, whether a claim, counterclaim, cross-
claim, or third-party claim, shall be asserted in the responsive pleading thereto If one is required, except that the following
defenses may at the option of the pleader be made by motion: (1) lack of jurisdiction over the subject matter, (2) lack of
junisdiction over the person, (3) improper venue, (4) insufficiency of process, (5) insufficiency of service of process, (6)
failure to state a claim upon which relief can be granted, (7) failure to join an indispensable party. A motion making any of
these defenses shall be made before pleading If a further pleading i1s permitted. No defense or objection is waived by being
joined with one or more other defenses or objections in a responsive pleading or motion or by further pleading after the
denial of such motion or objection. If a pleading sets forth a claim for relief to which the adverse party is not required to
serve a responsive pleading, the adverse party may assert at the trial any defense in law or fact to that claim for relief. If,
on a motion asserting the defense numbered (6) to dismiss for failure of the pleading to state a claim upon which relief can
be granted, matters outside the pleading are presented to and not excluded by the court, the motion shall be treated as one
for summary judgment and disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by Rule 56.

(c) Motion for judgment on the pleadings. After the pleadings are closed but within such time as not to delay the tral, any
party may move for judgment on the pleadings. If, on a motion for judgment on the pleadings, matters outside the
pleadings are presented to and not excluded by the court, the motion shall be treated as one for summary judgment and
disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to present all material made
pertinent to such a motion by Rule 56.

(d) Preliminary hearings. The defenses specifically enumerated (1)-(7) in subdivision (b) of this rule, whether made in a
pleading or by motion, and the motion for judgment mentioned 1n subdivision (c) of this rule shall be heard and determined
before trial on application of any party, unless the court orders that the hearings and determination thereof be deferred until
the trial.

}

(e) Motion for more definite statement. If a pleading to which a responsive pleading 1s permitted I1s so vague or ambiguous
that a party cannot reasonably be required to frame a responsive pleading, the party may move for a more definite
statement before interposing a responsive pleading. The motion shall point out the defects complained of and the details
desired. If the motion i1s granted and the order of the court i1s not obeyed within ten days after notice of the order or within
such other time as the court may fix, the court may strike the pleading to which the motion was directed or make such order
as it deems just.

(f) Motion to strike. Upon motion made by a party before responding to a pleading or, if no responsive pleading is permitted
by these rules, upon motion made by a party within twenty days after the service of the pleading, the court may order
stricken from any pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.

(g) Consolidation of defenses. A party who makes a motion under this rule may join with it the other motions herein
provided for and then available. If a party makes a motion under this rule and does not include therein all defenses and
objections then available which this rule permits to be raised by motion, the party shall not thereafter make a motion based
on any of the defenses or objections so omitted, except as provided in subdivision (h) of this rule.

(h) Waiver of defenses. A party waives all defenses and objections not presented either by motion or by answer or reply,
except (1) that the defense of failure to state a claim upon which relief can be granted, the defense of failure to join an
indispensable party, and the objection of failure to state a legal defense to a claim may also be made by a later pleading, If
one I1s permitted, or by motion for judgment on the pleadings or at the trial on the merits, and except (2) that, whenever it
appears by suggestion of the parties or otherwise that the court lacks jurnisdiction of the subject matter, the court shall
dismiss the action. The objection or defense, If made at the trial, shall be disposed of as provided in Rule 15(b) in the hght
of any evidence that may have been received.

(1) Pleading after denial of a motion. The filing of a responsive pleading after the denial of any motion made pursuant to
these rules shall not be deemed a waiver of such motion.

(3) Security for costs of a nonresident plaintiff. When the plaintiff in an action resides out of this state, or Is a foreign
corporation, the defendant may file a motion to require the plaintiff to furnish security for costs and charges which may be
awarded against such plaintiff. Upon hearing and determination by the court of the reasonable necessity therefor, the court
shall order the plaintiff to file a $300.00 undertaking with sufficient sureties as security for payment of such costs and
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Rule 52. Findings by the court.

(a) Effect. In all actions tried upon the facts without a jury or with an advisory jury, the court shall find the facts specially
and state separately i1ts conclusions of law thereon, and judgment shall be entered pursuant to Rule 58A; in granting or
refusing interlocutory injunctions the court shall similarly set forth the findings of fact and conclusions of law which
constitute the grounds of 1ts action. Requests for findings are not necessary for purposes of review. Findings of fact, whether
based on oral or documentary evidence, shall not be set aside unless clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge the credibility of the witnesses. The findings of a master, to the extent that the court
adopts them, shall be considered as the findings of the court. It will be sufficient if the findings of fact and conclusions of law
are stated orally and recorded in open court following the close of the evidence or appear in an opinion or memorandum of
decision filed by the court. The trial court need not enter findings of fact and conclusions of law in rulings on motions, except
as provided In Rule 41(b). The court shall, however, issue a brief written statement of the ground for its decision on all
motions granted under Rules 12(b), 50(a) and (b), 56, and 59 when the motion 1s based on more than one ground.

(b) Amendment. Upon motion of a party made not later than 10 days after entry of judgment the court may amend its
findings or make additional findings and may amend the judgment accordingly. The motion may be made with a motion for
a new tnal pursuant to Rule 59. When findings of fact are made in actions tried by the court without a jury, the question of
the sufficiency of the evidence to support the findings may thereafter be raised whether or not the party raising the questicn
has made in the district court an objection to such findings or has made either a motion to amend them, a motion for
judgment, or a motion for a new trial.

(c) Waiver of findings of fact and conclusions of law. Except in actions for divorce, findings of fact and conclusions of law
may be waived by the parties to an i1ssue of fact:

(c)(1) by default or by failing to appear at the trial;
(€)(2) by consent in writing, filed In the cause;

(c)(3) by oral consent in open court, entered in the minutes.
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Rule 54. Judgments; costs.

(a) Definition; form. "Judgment" as used in these rules includes a decree and any order from which an appeal lies. A
judgment need not contain a recital of pleadings, the report of a master, or the record of prior proceedings. Judgments shall
state whether they are entered upon trial, stipulation, motion or the court's initiative; and, unless otherwise directed by the
court, a judgment shall not include any matter by reference.

(b) Judgment upon multiple claims and/or involving multiple parties. When more than one claim for relief is presented in an
action, whether as a claim, counterclaim, cross claim, or third party claim, and/or when multiple parties are involved, the
court may direct the entry of a final judgment as to one or more but fewer than all of the claims or parties only upon an
express determination by the court that there is no just reason for delay and upon an express direction for the entry of
judgment. In the absence of such determination and direction, any order or other form of decision, however designated, that
adjudicates fewer than all the claims or the rights and liabilities of fewer than all the parties shall not terminate the action as
to any of the claims or parties, and the order or other form of decision is subject to revision at any time before the entry of
judgment adjudicating all the claims and the rights and liabilities of all the parties.

(¢c) Demand for judgment. ‘

(c)(1) Generally. Except as to a party against whom a judgment is entered by default, every final judgment shall grant the
relief to which the party in whose favor it is rendered is entitled, even if the party has not demanded such relief in his
pleadings. It may be given for or against one or more of several claimants; and it may, when the justice of the case requires
it, determine the ultimate rights of the parties on each side as between or among themselves.

(€)(2) Judgment by default. A judgment by default shall not be different in kind from, or exceed in amount, that specifically
prayed for in the demand for judgment.

(d) Costs.

(d)(1) To whom awarded. Except when express provision therefor is made either in a statute of this state or in these rules,
costs shall be allowed as of course to the prevailing party unless the court otherwise directs; provided, however, where an
appeal or other proceeding for review is taken, costs of the action, other than costs in connection with such appeal or other
proceeding for review, shall abide the final determination of the cause. Costs against the state of Utah, its officers and
agencies shall be imposed only to the extent permitted by law.

(d)(2) How assessed. The party who claims his costs must within five days after the entry of judgment serve upon the
adverse party against whom costs are claimed, a copy of a memorandum of the items of his costs and necessary
disbursements in the action, and file with the court a like memorandum thereof duly verified stating that to affiant's
knowledge the items are correct, and that the disbursements have been necessarily incurred in the action or proceeding. A
party dissatisfied with the costs claimed may, within seven days after service of the memorandum of costs, file a motion to
have the bill of costs taxed by the court.

A memorandum of costs served and filed after the verdict, or at the time of or subsequent to the service and filing of the
findings of fact and conclusions of law, but before the entry of judgment, shall nevertheless be considered as served and
filed on the date judgment is entered.

(e) Interest and costs to be included in the judgment. The clerk must include in any judgment signed by him any interest on
the verdict or decision from the time it was rendered, and the costs, if the same have been taxed or ascertained. The clerk
must, within two days after the costs have been taxed or ascertained, in any case where not included in the judgment,
insert the amount thereof in a blank left in the judgment for that purpose, and make a similar notation thereof in the
register of actions and in the judgment docket.
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Rule 55. Defaulit.

(a) Entry. When a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend as
provided by these rules and that fact is made to appear the clerk shall enter the default of that party.

(b) Judgment. Judgment by default may be entered as follows:

(b)(1) By the clerk. Upon request of the plaintiff the clerk shall enter judgment for the amount claimed and costs against the
defendant if :

(b)(1)(A) the default of the defendant is for failure to appear ;

(b)(1)(B) the defendant is not an infant or incompetent person;

(b)(1)(C) the defendant has been personally served pursuant to Rule 4(d)(1); and

(b)(1)(D) the claim against the defendant is for a sum certain or for a sum that can be made certain by computation.

(b)(2) By the court. In all other cases the party entitled to a judgment by default shall apply to the court therefor. If, in
order to enable the court to enter judgment or to carry it into effect, it is necessary to take an account or to determine the
amount of damages or to establish the truth of any averment by evidence or to make an investigation of any other matter,
the court may conduct such hearings or order such references as it deems necessary and proper.

(c) Setting aside default. For good cause shown the court may set aside an entry of default and, if a judgment by default
has been entered, may likewise set it aside in accordance with Rule 60(b).

(d) Plaintiffs, counterclaimants, cross-claimants. The provisions of this rule apply whether the party entitled to the judgment
by default is a plaintiff, a third-party plaintiff, or a party who has pleaded a cross-claim or counterclaim. In all cases a
judgment by default is subject to the limitations of Rule 54(c).

(e) Judgment against the state or officer or agency thereof. No judgment by default shall be entered against the state of
Utah or against an officer or agency thereof unless the claimant establishes his claim or right to relief by evidence
satisfactory to the court.
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Rule 8

denial made pursuant to Subdivision (b). Gen-
eral Ins. Co. of Am. v. Carnicero Dynasty Corp.,
545 P.2d 502 (Utah 1976); Pratt v. Board of
Educ., 564 P.2d 294 (Utah 1977).

——Notice and opportunity.

The purpose of Subdivision (c) is to provide
the parties with notice of the issues raised and
an opportunity to meet them, and, where a
party has notice and opportunity, failure of the
other to plead pursuant to this rule will not bar
receipt of evidence on a defense. Cheney wv.
Rucker, 14 Utah 2d 205, 381 P.2d 86 (1963).

If the interests of justice so require and the
opposing party is given a fair opportunity to
meet the defense, the trial court may permit an
affirmative defense that was not pleaded in the
answer as required by Subdivision (c) to be
tried. FM.A. Fin. Corp. v. Build, Inc., 17 Utah
2d 80, 404 P.2d 670 (1965).

——Permissive amendment.

Where the defendant had not moved to
amend its answer to add an affirmative defense
after the plaintiff objected to the raising of the
defense at trial and the trial court did not
undertake the requisite procedural steps for
determining whether to allow an amendment,
the court abused its discretion in permitting
the defense. Fibro Trust, Inc. v. Brahman Fin.,
Inc., 1999 UT 13, 974 P.2d 288.

——Waiver of defense.

Because an affirmative defense raises mat-
ters outside the scope of plaintiff’s prima facie
case, matters constituting such defenses must
be pleaded, and are not put in issue by a denial
pursuant to Subdivision (b) of this rule; failure
to so plead constitutes waiver of the defense
pursuant to Rule 12(h). Pratt v. Board of Educ.,
564 P.2d 294 (Utah 1977).

—Fraud.

——Necessary allegations.

Defendants were not foreclosed from assert-
ing defenses based on fraud by their failure to
use the term “fraud” or a derivative thereof or
by their failure to allege every element of com-
mon-law fraud, when the substance of the acts
constituting the alleged fraud had been
pleaded. Union Bank v. Swenson, 707 P.2d 663
(Utah 1985).

—Limitation of Landowner Liability Act.
The Limitation of Landowner Liability Act
(§ 57-14-1 et seq.) constitutes an “affirmative
defense” or an “avoidance” in a wrongful death
action alleging negligence, and to preserve the
act as a defense, it must be raised in the
defendant’s answer. Golding v. Ashley Cent.
Irrigation Co., 793 P.2d 897 (Utah 1990).

—Mitigation of damages.

——Failure to plead.

Failure to plead mitigation of damages did
not result in an automatic waiver of the defense
where both the pleadings and the parties’ open-
ing statements at trial showed that the plaintiff
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