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In the Surpreme Court of the State of Utah

JAMES MONAGHAN,
Plaintiff and respondent
vs
T. G. ALEXANDER,
Defendant and Appellant

APPELLAXNT'S BRIEF '

The issue involved in this appeal resolves itself in-
to the gquestion '*What iz the measure of damage for
failure to deliver certain hay under a contract of sale!"’
Appellant’s contention is that the true measure of dam-
age is the difference between the contract price and
the market price of the hay at the time and place pro-
vided for delivery and that plaintiff’s failure to intro-
duce any evidence as to market value renders the evi-
dence insufficient to support the judgment.

In cupport of our centention we cite Section 5176
Compiled Laws of Utah, 1917 under Title 98 *¢Unifoim
Sales Act.”” This section provides that ¢ Where
there is an available market for the goods in question,
the measure of damages, in the absence of special eir-
cumstances showing proximate damages of a greater
amount, is the difference between the contract price
and the market or current price of the goods at the
time or times when they ought to have been delivered.’’

Plaintiff alleges no special circumstances showing
iproximate damages of a greater amount, nor does he
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allege that there is no available market. On the other
hond he alleges in his complaint (paraghaph 4) that
the amount paid by him was the ‘‘market value.”” But
as pointed out there is no evidence in the record sup-
porting this allegation.

This court in Love et al vs St. Joseph Stock Yards
Co. 51 Utah 305 has taken the position that there
must be a difference in plaintiff’s favor between the
market value and the contract price (p. 311) as a
foundaticn for damages. We submit that to disrve-
gard this fundamental rule as in the present case per-
mits speculative and excessive damages to creep inlo
the case without proper foundation for their allowance.

Our statutory rule for the measure of damages is
in keeping with the common law rule ‘“Where the
breach consists in the failure of the seller to deliver
the goods, the measure of damages is ordinarily the
difference between the contract price and the market
price of the goods at the time and place of delivery.”
(35 Cy. 633 supported by two pages of citations from
practically all states, U. S., England and Canada.)
Petercon vs Petterson et al, 42 Utah, 270. (See also
Uelery vs Shand, ++% Utah 640. Sangers vs Infeima-
tfional Smelting Co. et al. 50 Utah 423.

The failure of plaintiff to establish the market
price in this case is not, we submit, a mere technicality
or harmless error.  Defendant, relying on the advice
of his cousel, Thos. W. O’Donnell, Esq. served the no-
tice of termination of the contract set forth in his ans-
wer and his testimony is uncontiadicted that he sold
his hay for six dollars per ton. Plaintiff submits evi-
dence of having paid $3044.75 during the third year
hut says: ““The fourth year I did my best to cut that
down, get the hay cheaper. My expenses amounted
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to only $1351.00."" (Trans. 26, Abstract 7). Lt would
seem, therefore. that these amounts should not have
been accepted as the measure of damage without fur-
ther showing as to the market value.

If our position iz well taken, and  we  feel  as-
sured that it iz, there should be no vecasion tfor extend-
ed citations or lengthy discussions since the matter in-
volved iz statutory. To enter upon a further discus-
sion as to the insuffictency of the evidence relative to
the pasturage would seem uncalled for. We respeet-
fully submit that aside from the question of whether
defendant was justified in his action in terminatinge
his conract there ix no legal foundation whatsoever lor
the judgment of damages entered against him. W
therefore request that the judgment be set uside and
a new trial be granted.

Rspectfully submitted,

WALLACE CALDER
Attorney for Defend:ut.
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