Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (1965 -)

1977

Jeannette U. Swan v. Dr. Robert H. Lamb And Dr.
Dennis D. Thoen : Brief of Defendant And
Respondent Dr. Dennis D. Thoen

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.]law.byu.edu/uofu_sc2
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.

W. Eugene Hansen; Attorney forAppellantRay Christensen; Attorney for Respondent Dr. LambRex
Hanson; Attorney for Respondent Dr. Thoen

Recommended Citation

Brief of Respondent, Swan v. Lamb, No. 14823 (Utah Supreme Court, 1977).
https://digitalcommons.law.byu.edu/uofu_sc2/518

This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme

Court Briefs (1965 -) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F518&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F518&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F518&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F518&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2/518?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F518&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

IN THE SUPREME COURT OF THE STATE OF UTAH

JEANNETTE U. SWAN,

Plaintiff and
Appellant,
BRIEF OF DEFENDANT AND RESPONDENT
vs. DR. DENNIS D. THOEN
DR. ROBERT H. LAMB and
DR. DENNIS D. THOEN,

Case No. 14823

Defendants and
Respondents.

N e N e e e e e e N N e et S

NATURE OF THE CASE

This is an action brought by plaintiff against defendant doc-
tors based upon alleged medical malpr'actice in the performance of
amyelogram and spinal surgery.

DISPOSITION IN LOWER COURT

This case was tried before the Honorable Bryant H. Croft,
District Judge of the Third Judicial District. Upon the conclu-
sion of plaintiff's case, Judge Croft granted defendants' motions
to dismiss that portion of plaintiff's cause of action relating
0 claimegd negligence in the performance of medical services.
The renainder of plaintiff's claim of informed consent was sub-

ftted to the jury. As to this sole issue the jury returned a

verds ,
rdict in favor of defendants.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



RELIEF SOUGHT ON APPEAL

Defendant-respondent Dennis D. Thoen seeks affirmance of

the lower court order and verdict.
|

STATEMENT OF FACTS -
|

This appeal is fundamentally concerned with the legal sty |
dard to be applied in Utah medical malpractice cases. Respon-
dents seek an affirmance of the trial court's decision that
plaintiff's expert witness was not properly qualified to testi-
fy because he lacked familiarity with local community standards.
|
Appellant, on the other hand, argues that the trial court's nl-
ing was incorrect and that a new broader standard of admissibilit
of expert testimony should be adopted by this Court.

For this reason, the facts of this case are secondary totl
important legal issues presented in this appeal. The facts of
this case do, however, illustrate the problems involved in de-
termining a proper medical standard and proper criteria for

s . ; : and becaust
qualification of an expert witness. For this reason

. cq 1lant's bri#
the facts have been presented in detail in both appe

. ' : . tement of Facts
and in respondent Lamb's brief, the following State

is directed solely to that information which is pertinent if

evaluating a medical standard.

, . - ith the !
On January 17, 1974 plaintiff filed her complaint ¥ i

nd DT
District Clerk alleging that defendants Dr. Robert Lamb 2

edic ,
Dennis Thoen were negligent in the performance of orthop i

thel”
. reached
surgery and neurology respectively, that they had b
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contract with plaintiff in failing to provide proper medical

and diagnostic treatment, and that plaintiff had not been in-
tormed properly by defendants of the consequences and risks in-
vlved in the medical procedure. (R., pp. 2-5). These allega-
tions were denied by defendant Thoen and defendant Lamb. (R.,
pp. 16-18; 19-21).

On September 13, 1976 a jury trial was held with the Honor-
able Bryant Croft presiding. Plaintiff called Dr. Robert M.
Dalrymple who testified that he was a physician of internal
medicine practicing at St. Mark's Hospital. (Transcript of Day
l of Trial, p. 30--hereinafter referred to as Volume 1) . Dr.
Dalrymple began treating plaintiff in 1969. (Vol. 1, p. 31).

It vas his opinion after examining plaintiff that she was not
going to become any better without surgery and that surgery was
lecessary or "we wouldn't have gone ahead with the surgery".
(vol. 1, p. 38).

Dr. Dalrymple testified that internal medicine is a field
dealing with diseases. affecting most of the organs in the body.
It is a recognized medical specialty. To be "board-certified"
f®quires a number of years of training and post-graduate work and
the Passing of specialized examinations. (Vol. 1, p. 50). He
Stated there were other recognized specialties including ortho-
Pedic Surgery, neurology, and neurosurgery and that each one re-

qui
Tes separate board-certification. (Veol. 1, p. 51).
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At the time Mrs. Swan was hospitalized, Dr. Dalrymple .
ferred the case to defendant Dr. Lamb whom he had worked with
for many years and in whom he had confidence. Dr. Lamb ip turg
requested a neurologist be consulted. (Vol. 1, p. 60). Defe.
dant Thoen was subsequently consulted and determined that a ny-
elogram would be necessary. (Vol. 1, p. 61).

On cross-examination Dr. Dalrymple stated that he did not
believe either Dr. Thoen or Dr. Lamb had departed from accept-
able community standards of care in orthopedics or neurology.
He based this conclusion on his observation of orthopedic sur-
geons and neurologists in the area. (Vol. 1, pp. 68-69).

On the second day of trial plaintiff called Dr. Robert H
Lamb as an adverse witness. Dr. Lamb stated that he had been
practicing medicine for some 25 years after graduation froma
Philadelphia medical school. (Transcript of Day 2 of Trial, p.
l--hereinafter referred to as Volume 2). Lamb stated that he

was a member of the American Board of Orthopedic Surgery which

conducts a national test for entrance to such board. (Vol. 2
p. 2). When asked what the standard of skill and care is for o
thopedic surgeons practicing in Los Angeles, California, pr. L
replied, "I've never practiced there. I know a number of orth”
pedists in Los Angeles, California. They are qualified board
men. I don't know what the standard of care is. I don't Kno¥
what the average standard of care is." (Vol. 2, P- 3).

ifi .th Dr. Thoen com®
Lamb testified that he had consulted wil .
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ing the results of a myelogram. At that time he was told by Dr.
thoen that the "opening pressure" during the myelogram was nor-
pal. (vol. 2, p. 18). Although the hospital record did not

show the opening and closing pressures, it was Lamb's opinion that
neurologists in Salt Lake did not normally record opening and clo-
sing pressures on a myelogram if such pressures were normal.

(vol. 2, p. 9). Likewise, Dr. Lamb did not think it was the

usual practice in Salt Lake to record the amount of fluid that

is removed from a spinal canal during a myelogram. (Vol. 2, p.
20).

Dr. Lamb stated that prior to operating on plaintiff he had
performed five or six other operations including the nailir;g of
dright hip, a triple authrodesis, a patellectomy, a manipulation
of a knee cap, and a bunionectomy. (Vol. 2, p. 45).

Dr. Lamb advised plaintiff of the possible complications
Which could arise from the surgery. At that time he made no men-
tion of bowel and bladder possible malfunctions since he did not
believe the standard of care in Salt Lake required Ium to advise
her of this possible contingency. (Vol. 2, p. 67).

Upon Cross-examination Dr. Lamb testified that orthopedic
Surgery is a specialized form of medicine in which surgery is
Performed on the back, neck, major joints and bones. He testified
that he Passed his orthopedic specialty certification in 1953,

that e
fecertification is not required, and that he has performed
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approximately 150 back operations each year of his Practice,
(Vol. 2, pp. 78-79).

Dr. Lamb stated that it was his custom not to advise pa-
tients of extremely remote consequences of surgery on the assu;-
tion that such warnings may frighten people av_vay from necessary
operations. (Vol. 2, pp. 95-96). He further stated that it ws
a standard practice at St. Mark's Hospital and other hospitals
in the community to schedule seven or eight operations in a sir
gle day in order to use maximum facilities and maintain effi-
ciency. (Vol. 2, pp. 101-102; 115).

On the third day‘of trial plaintiff called Dr. Dennis Duan
Thoen as an adverse witness. Dr. Thoen testified that he prac
ticed neurology at St. Mark's Hospital, was educated at a medi-
cal school where students from all parts of the country were &
rolled, and specialized in the diagnosis and medical treatment o
disorders of the central and peripheral nervous system. (Trams
cript of Day 3 of Trial, pp. l-4--hereinafter referred to as

. . 3 (-4
Volume 3). Thoen stated that neurosurgeons specialize 1n nerv

related surgery while neurologists are concerned with the diag

. . other
nosis and treatment of neurological problems using methods

of
than surgery. (Vol. 3, p. 4). He stated that the standard

, , nifor?
care for board-certified neurologists is supposed to be u

g if
throughout the United States. (Vol 3, p. 4). When aske

. . . or new?”
there was a standard of practice in the United States £
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logists Dr. Thoen replied as follows:

I think I know what the standard of care
ought to be throughout the entire country,
but I am only familiar with the standard

of care in three states. The practice of
neurology as it ought to be is one thing.
As is generally accepted in one area as op-
posed to another may be an entirely differ-
ent thing. (Vol. 3, pp. 8-9).

Dr. Thoen stated that he was not aware of the specific prac-~
tice performed at the University Medical Center concerning myelo-
grams in 1972 but that he presumed it was similar to that prac-
ticed in St. Mark's. When asked whether the standard of practice
with respect to myelograms changed materially during the last
four years Dr. Thoen replied:

I don't quite know how to answer your ques-
tion. You say standard of practice. You're
asking me to make a judgment there. Let me
say, that the method of doing myelograms has
changed over the yvears. New procedures come
into effect, new positions, new ways of inject-
ing and so forth. They are not all accepted
by all places. So, if you say "Have the meth-
ods of doing myelography changed over the
years," yes, it has. When you say "standard
of practice" almost every method of doing any
myelography is within the standard of practice
as far as I know. (Vol. 3, p. 34).

Dr. Thoen was asked by plaintiff's counsel whether the prac-
tiee of leaving the radiation dye in the spine had changed in the
Pst four years., Dr. Thoen then stated:

Not to my knowledge. It is an individualized

matter. There are some instances where clini-
cally it is imperative to leave the oil in

and there are others where it doesn't make any
difference, where it is the custom in this
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country to take it out. 1In England, it is
left in all the time. (Vol. 3, p. 36).

Plaintiff's counsel read excerpts from a leading book ap |
clinical neurology which stated that normally the pantopague dﬁi
should be removed after each operation. Dr. Thoen stated that
while this principle was generally true the specific case govern
depending upon the abnormality present in the spine. (Vol. 3, B
60-62). i

On cross-~examination by Mr. Christensen, ;:ounsel for Dr. L
Dr. Thoen stated that he was a blunt person and always told pa-
tients what may happen to their bodies. He stated that in this
case he told Mrs. Swan that she could very well become paralyzel
either from the myelogram or the surgery or both. (Vol. 3, pp
70-71).

Dr. Thoen stated that in even one locality there may be s&
veral techniques utilized in performing an operation. He stated
that as long as one technigue has not been demonstrated to be ¥
questionably superior to another all techniques can be ethicallf
employed. He analogized surgery with cooking in that both skillf
used differing methods to arrive at the same result. (Vol. 3
pp. 71-72).

that
Upon cross-examination by Mr. Hansen, Dr. Thoen stated

edicine
there is a distinction between an acceptable standard of @

e o per
and the actual practice of it. He testified that he had n

. (vo!
onal knowled £ ; i a.
S nowledge of the practice of neurology 1n Californl

3, p. 73).
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'

pr. Thoen stated that it was absolutely necessary to leave
the dye in plaintiff after the myelogram because surgery was to
be performed and the dye was essential to aid the surgeon in ana-
iyzing the surgical process. Dr. Thoen testified that this type
of dye is eventually absorbed into the body. (Vol. 3, p. 80).

Dr. Peter M., Rocovich .was called by plaintiff as her expert
witness. He stated that he resided in California, obtained a
B.S. Degree from Loyal University and an M.D. Degree from the St.
louis University in 1942. (Vol. 3, p. 100). He served as a
general surgeon in the United States Army from 1943 to 1946 and
shortly thereafter became associated with the Loma Linda Medical
College.

Dr. Rocovich testified that he was a member of the Southern
California Neurosurgical Society, the American Medical College,
the California Medical Association, the Los Angeles County Medi-
tal Association, and the Western States Federation of Neurologi-
@l Sciences. (Vol. 3, p. 102).

Dr. Rocovich admitted that he had taken the examination for
board certification in neurosurgery but had not passed it. He
Stated that since he subsequently became Head of the Department
of Neurological Surgeons at the Queen of Angels Hospital in Cali-
fornia he did not feel it necessary to pass the board examinatio.n.
fe stateq that he had conducted neurological and neurosurgical

elin:
linics at the Orthopedic Hospital for 25 years and that students
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came from all over the country to train under him. {Vol. 3 o
<3

103-104) .
|
\

Dr. Rocovich stated that he was familiar with the medics
standard of care in Southern California and did not believe ty \
standard to be any different for a board-certified neurosurgeon
than a non-board-certified neurosurgeon. (Vol. 3, p, 105). f

Dr. Rocovich stated he was acquainted with standards of pra:-f
tice outside the state of California based upon his educational j
background and from being a graduate of a grade A medical schooli:
where many teachers from all over the country are present., # i
also based any opinion on his Army experience, his practice in 1
other large communities and medical schools and his study of ow-
rent national publications. (Vol. 3, p. 107).

He testified that Salt Lake City had a very good classA
medical school. He stated that both of the hospitals in which hﬁl
works in California are accredited. Finally, he testified tht
he had performed thousands of lumbar laminectomies and over a t,

sand myelograms. (Vol. 3, p. 109). |

The trial court sustained defendants' objections to any o

. . tok
ion offered by Dr. Rocovich concerning the standard of care

applied to defendants in Salt Lake City.

. . . . he star|

After a lengthly discussion with counsel concernind t (
; jon &

dard of care, the trial court made the following observati :

1 stél |

i

Dr. Rocovich's qualifications to testify about the medica

dard applicable to Utah doctors:
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[I]t seems to me that before we can allow the doctor
to testify to what he says the standard of care is in
this community or this state, he must lay a founda-
tion to show that he knows and how he knows what the
standard of care is. And I am not satisfied that par-
ticularly a foundation is laid by testimony: "Well,

I was in the Army with doctors from all over the
country. I have had students from school." They come
down to learn from this doctor. They don't go down
there to teach him what the standard of care is in
this community, and that sort of experience and that
sort of practice where there is no showing of any per-
sonal contact or experience within the state of Utah,
leaves me wondering does he qualify as an expert to
tell us what the standard of care is in the state of
Utah that we should expect from these doctors. And I
have a difficult time seeing on that he does. (Vol. 3,
p. 118).

During the discussion with counsel the trial court recognized
the problems inherent in each of the medical standard approaches
now existing in the United States. As to the "strict" local stan-~
dard, the trial court regretted that there was not a panel of lo-
tal doctors who could assist plaintiffs in establishing a local
standard of care. {(Vol. 3, p. 114).

As to the "similar locality rule" the trial court stated his

foncern as to what criteria would be needed to establish similar-

Y. The trial court said:

The expert must show some knowledge, it seems to me, of
the facilities of the area in question; and before he
could testify, he would have to lay a foundation showing
that he had some knowledge of the medical schools, the
hospitals, the policy in this community to show that they
re similar to the community he is familiar with in or-
der to testify what the standard of care should be."
(Transcript of Day 4 of Trial, p. l0--hereinafter re-
ferred to as Volume 4).

Finally, as to the national standard of medical practice the
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trial court was apprehensive about how such a standard would be
proven, The court said: |

And it seems that the broader we make the standard ip

specialized fields, extending it to the nation or even

an international field, may be the narrower becomes

the source of the expert testimony to establish those !

standards, to whom do we look to tell us what those ]

national standards are?" (Vol. 4, p. 1ll). }
i

During the fourth day of trial proffers of proof were madeh;.‘

plaintiff and defendants. Plaintiff proffered the testimony of

|
|
Dr. Rocovich that he would have testified that Dr. Lamb fell belov\

the standard for orthopedic surgeons in that he failed to obtain:
complete and current neurological examination prior to surgery,
failed to obtain a pathology report on specimens taken from plain-‘
tiff's back, failed to decompress L-1 in the surgical process,
failed to use a catheter to determine whether the canal was clex
at the L-1 level, and finally caused trauma to the nerve roots at
L-3 and L-4 while performing the surgery. (Vol. 4, p. 105).
Plaintiff's counsel further represented that Dr. Rocovich
would have testified that Dr. Thoen failed to meet standards of

neurologists because he failed to record the opening and closisg

. ount
pressures at the time of the myelogram, did not record the am

id
of fluid removed from the spine, and left the pantopaqué flu

1
dye in plaintiff's spine following the myelogram. (Vol. 4/ P

.chls
Plaintiff also offered additional proof of Dr. Rocov:

R Angeles

qualifications and also as to the similarity between Los Ang

. s vol. 4,
and Salt Lake City with regard to medical facilities: (

ppSponlJer‘bﬂths 3 Js Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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pefendants proffered proof as to the cross-examination and
wir dire of Dr. Rocovich. Dr. Rocovich had no personal knowledge
of Utah practice, had never performed surgery in Utah or observed
sizgery in Utah, and had no personal knowledge whatsoever concern=-
ing the standard of medical practice in Utah. Further, defendants
offered to prove that Dr. Rocovich had failed to pass the National
Board of Neurosurgeons test, did not belong to a single specialty
society, did not receive national publications, and had never re-
ceived specialty training in orthopedic surgery. (Vol. 4, pp. 20-
a),

The trial court ruled that once an expert is established to
be competent in a particular field of medicine it is not necessary
to qualify him as to any part of the country concerning his opin-
lon as to what risks should be communicated to a patient. For this
feason, Dr. Rocovich was allowed to testify as to what he believed
Plaintiff should have been told before surgery. (Vol. 4, pp. 24;
41-48)

Dr. Rocovich stated to the jury that it was his opinion that
Plaintiff'g paraplegia resulted from surgical trauma at the L-3 =~
" level. He further testified that in probable medical certain-
" the trauna was caused because the nerve roots at the time of
e nyelogram were irritated or inflamed in some way which added
“ the trauma of the surgery and that the combined effect produced
nediate Paralysis. (Vol. 4, pp. 46-47).
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On cross-examination by Dr. Thoen's counsel, Dr. Rocovigh

admitted that on several occasions he had had patients suffe Ter.

root damage after operations performed by him and also admitteq
that the chances of paralysis in a myelogram are remote, (Vol, ¢

p. 57).

i
Dr. Robert Lamb was called on his own behalf and stated tha“‘

|
g
paralysis is a very rare condition or complication from a decan-

pression laminectomy surgical procedure. (Transcript of Day 5 .

|
Trial, p. 9--hereinafter referred to as Volume 5).

Finally, Dr. Dennis Thoen was called on his own behalf and
[

testified that in his opinion plaintiff was suffering from inter
mittant claudification from spinal stenosis. (Vol. 5, p. 13). |
Thoen stated he did not believe the dye left in plaintiff's spiml
column caused any injury to her since she had no allergy to thep:
topaque dye. (Vol. 5, p. 17).

The jury was instructed concerning the informed consent clai?
and returned a verdict in favor of defendants and against plair 5
tiff. (Vol. 5, p. 37; R., p. 245).

It is from this judgment that plaintiff now appeals. (R

250) .
ARGUMENT

POINT I
LAW
THE TRIAL COURT WAS CORRECT IN RULING THAT UTAH CA??NESS
EXCLUDED TESTIMONY FROM PLAINTIFF'S OUT-OF-STATE WAL pRAC-
WHO WAS NOT FAMILIAR WITH LOCAL STANDARDS OF MEDIC ;
TICE. ‘
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The District Court in ruling that plaintiff's expert was not
qalified to give an opinion as to the standard applicable to de~
fendant doctors made the following observation concerning the rul-
ings of this Court and the Utah standard of medical practice:

As I indicated to counsel in chambers, my decision is
that as a District Court Judge in Utah, I am bound by
the decisions of the Supreme Court of this state that I
think have been established not by a large number of
cases but certainly by a line of cases over a substan-
tial number of years in which our Court has held to the
local community standard.

* * *

As I see those burdens put into my own words, one
is to establish by expert testimony the standard of care
to be exercised by doctors in this community under our
Supreme Court decisions; and, two, having so established
that standard by the necessary required expert testimény,
to prove that the defendant's professional knowledge did
not measure up to that standard. And with respect to
our Supreme Court's rules applying the standard of care
used by doctors in our community and whether we define
community as being city or county or state, I don't know
that it matters too much. But this rule is followed by
our Supreme Court in this line of cases over many years.
(Vol. 4, pp. 2-3).

The‘trial court was correct in its interpretation of prior
"ah law decided by this Court. Appellant's statement that the
fedical standard to be applied in the instant appeal "presents a
‘3¢ of first impression to the Court" is therefore erroneous.
(Appellant g brief, pp. 19-20).

The first case involving medical malpractice was Baxter v.
oW, 95 Utah 199, 2 P.2d 257 (1931). In speaking of the standard

of ; )
Medical practice to be applied to an otologist this Court said:
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To recover, the plaintiff was required affirmatively
to show that the defendant in the treatment did not
exercise such reasonable care, skill, and diligence as
ordinarily is exercised by skilled otologists in the
same vicinity in the treatment of such cases as was
treated by the defendant and that want or failure of
such skill or care caused the injury he complained of.
2 P.2d at 263 (Emphasis added).

R

This Court in Coon v. Shields, 88 Utah 75, 39 P.2d 348 (3

specifically addressed the question of the standard of care tok
applied to a surgeon. The Court rejected the idea that a natiom
standard should be applied rather than that of "any particular e

munity or locality". The Court noted that western communities uw‘
u

still cut off from the advantages of the outside world and that zl
rule formulated "must be applicable to all communities" in Utahar.i‘
therefore the Court "cannot be governed by what might be proper i“‘
this particular case in view of the fact that the treatment occunt:
in a city of recognized advantages", (Salt Lake City). 30 p.d &

351.

In Baker v. Wycoff, 95 Utah 199, 79 P.2d 77 (1938) this Cout

made frequent reference to the standard applicable in malpractict
cases. This Court required a doctor to conform "to the standaré ¢
skill which a reasonable physician practicing in the same Localiti
would have used". 79 P.2d at 83. This Court stated:

The burden was on the respondent to show that th.e doczOr
in his diagnosis and treatment of the employee fild no'n_
exercise such reasonable care and diligence as 15 ord;d'
arily exercised by physicians in the same locality. =
at 84.

. hich sta®
This Court then quoted with approval a Washington case ¥
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! (hat the proper inquiry is:
1
i
I

whether the treatment thus accorded was such treatment
as an ordinarily skilled physician, practicing in the

community in which the appellant practiced, would bring
to the care of such an injury. Id. at 85.

Subsequent Utah cases are all in accord with this standard.

In Edwards v. Clark, 96 Utah 121, 83 P.2d 1021 (1938) the plaintiff

vas required to show "that the defendant physician did not exercise
such care and diligence as is ordinarily exercised by skilled phy-
sicians doing the same type of work in the vicinity". 83 P.2d at

1030, In Fredrickson v. Maw, 119 Utah 385, 227 P.2d 772 (1951) a

surgeon was held to the standard of exercising ordinary care, skill
i and knowledge "required of doctors in the community which he serves”.
27 p.24 at 773.

In Forrest v. Eason, 123 Utah 610, 261 P.2d 178 (1953) a na-

turopathic physician was held to the standard of whether he had
"failed to use that care exercised by skilled professional men doing
like work in the vicinity". 261 P.2d at 179. A surgeon was sued

in Buggins v, Hickens, 6 U.2d 233, 310 P.2d 523 (1957) where this

- (ourt held that the evidence did not justify that a "breach of a
Standard of care of doctors within the community" had occurred.

N0 p.2g at 526. A surgeon was also a defendant in Marsh v. Pem=-

b
- =Ztom, 10 U.2d 40, 347 P.2d 1108 (1959) where this Court stated

(]
the ordinary care and skill required of a doctor in the community

Moy "

}
T
‘ ¥hich he serves must necessarily be established by expert testi-
; 347 p.2d at 1lllo.
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In the last ten years this Court has again repeatedly SM&'}

of the local community standard. In Paull v. Zion's First Naticng

Bank, 18 U.2d 183, 417 P.2d 759 (1966) this Court stated that th |

defendant surgeon was held to the standard of doing the "sape ty,

A
of work in this vicinity" as was comparable "to that required ofi
!
like practitioners within this area". 417 P.2d at 761. i

Finally, the latest case decided by this Court again adheres)

to the local community standard. In Ficklin v. Macfarlane, 5501

1295 (Utah 1976) an internal medicine specialist was sued on the
grounds of failing to inform his patients of all dangers and risk
inherent in a‘ coronary bypass operation. The Court stated thati
formation should not be given to a patient which would cause hit
not to have an operation when such operation "would be considerd
a good medical decision and practice in the community". This Cour
then stated that a doctor was obligated to inform a patient of #
terial risks as much as any other duty he had imposed upon hif W
regard to the treatment of the patient and that "the negligent fal
ure to (inform the patient) in violation of the M

. p. 1
in medical circles in the community (was) compensable.” 550

at 1298 (Emphasis added).

radi
From the preceding cases it is apparent that Utah has t

. v i al Stan'\
tionally followed the "local vicinity" or "community" medic

. ; jcal st&
dard. Because of the drastic effect a change 1n this medl

C rough &
dard will have upon the practice of Utah medicine, & tho

s1esy
o 1ternatl’
amination must be made of the existing standard, the &

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.

Machine-generated OCR, may coma_\nfrgri I



!

; ad the consequences of any such modification or change.

| POINT II

| A LOCALITY STANDARD MUST BE MAINTAINED IN UTAH MEDICAL
;‘ MALPRACTICE CASES BECAUSE OF BOTH POLICY CONSIDERATIONS
| AND A VARIETY OF LOCALITY FACTORS WHICH NECESSARILY

CREATE DIFFERING MEDICAL STANDARDS.

There are presently three standards applied in medical mal-
practice cases throughout the country. The first, adopted by Utah,
is the strict locality or vicinity rule. The second is termed the
"similar" locality rule. The third consists of several variations
of what may be termed a "national" standard. The following is a
detailed comparison of these differing standards and an analysis
of the factors which dictate retention of local criteria in evalua-

ting Utah medical malpractice.

A. The strict locality rule is still viable in Utah today.

The strict locality rule, adopted in Utah, simply states that
a physician can only be held to the standard of care practiced by
sinilarly situated physicians located in the same community or lo-

cality,

1.  History and purpose of the rule.

Perhaps the earliest case recognizing the need for this stan-

trd was Leighton v. Sargent, 27 N.H. 460 (1853). The New Hamp-

shi
‘¢ Supreme Court in that case stated:

By our law, a person who offers his services to the

community generally, or to any individual, for employ-
"ent in any professional capacity as a person of skill,
contracts with his employer that he possesses that rea-
Sonable degree of learning, skill and experience which
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is ordinarily possessed by the professors of the Same
art or science, and which is ordinarily regarded by the
community, and by those conversant with that employment, |
as necessary and sufficient to qualify him to engage ip
such business. Id. at 469.

The Supreme Court of Kansas in 1870 further elaborated o ts'

formation of the strict locality rule. 1In the case of Tefft vy, |

—

|
Wil;ox, 6 Kan. 46 (1870) the Court held that a physician must bei
measured by a standard which is ordinarily possessed by the pu- ‘
fession, as it exists at the time, according to the opportunitie |
and education available to the physician. The Court stated the i

lowing reasoning. ‘

Regard is to be had to the circumstances by which the
different portions of any one profession may be surround-
ed, as affecting the question of their proficiency in, ‘
and knowledge of advances which may be made in their par- ‘
ticular line, and the obligation to be made up to such
advance. The opportunities by reason of locality, or
other circumstances, of one portion, may be many times
more favorable than those of another; and the responsi- \
bilities resting upon them would be correspondingly grea-
ter.

In the smaller towns and country, those who prac-
tice medicine and surgery, though often possessing a thor-
ough theoretical knowledge GF the highest elements of the |
Profession do not enjoy sSo great opportunities of daily
observation and practical operations, where the elemen:
tary studies are brought into everyday use, as those have
who reside in the metropolitan towns, and though just @
well informed in the elements and literature oj__e_li "
profession, they should not be expected to exerciseé that ’
high degree of skill and practical knowledge possesse |
by those having greater facilities for pertorming ané *o
nessing operations, and who are, or may be constant YI: )
serving the various accidents and forms of disease. nigh E
will not, therefore, as a general thing, reguire S0 {

wit-

a degree of knowledge to bring this class of PhYSlClanezp

to the rule of ordinary knowledge and skill as 1in plac ror

where greater facilities are afforded by which hlghe;ﬂgha-

fessional knowledge is attainable. Id. at 63, 64.
Sponsorﬁi-y%e added daw Library. Funding for digitization provided by the Institute of Museum and Library Services
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rhe Supreme Court of Michigan in Pelky v. Palmer, 67 N.W.

561 (Mich. 1896) cautioned that the locality rule could not be
1sed to protect incompetents., The Court said:

while a man with no skill or inconsiderable skill,

should not shelter himsglf behind the claim that he

was the only practitioner in his neighborhood, and

therefore that he was possessed of the ordinary skill

required, although shown to possess less of the or-

dinary skill to be met with in such localities, or,

as the book sometimes say, in the general neighborhood,

it is true that the character of the locality has an

important bearing upon the degree requisite. " Id. at

561.

Thus, the early courts formulated the strict locality rule to
help minimize the differences between medical practices in large
netropolitan areas as compared with rural communities. As the rule
developed, some states chose to state these differences in terms of
the opportunities for continuing medical education, for observation
and practice of medical techniques, and for access to modern medi-
cal facilities and personnel. Other courts noted that the rural
dreas did not have the means to attract the same caliber of physi-
tians and medical personnel as the higher-paying urban areas.

fote, 40 Fordham L. Rev., 435, 438 (1971).

2. Present practice and criticism of the strict local-

it
=¥ rule,

Appellant, some courts, and some commentators all make the
mon mistake in stating that the strict locality rule has been
opteq in only a small minority of American jurisdictions. See
Appellant's Brief, p. 22; 41 Am.Jur., Physicians and Surgeons,
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|
|

Section 87 (1942); Annotation, 37 A.L.R. 3.d 420, 426; Shllken

—_—

V. Annapolis Emergency Hospital Association, 349 A.2d 245 (g, P

P,

1975).

In truth of fact, however, an exhaustive study by respondy ' !

Thoen of medical standards utilized throughout the United State |

reveals that 17 states and the District of Columbia still presermi

apply the strict locality rule or the only somewhat broader "ge-

|
eral neighborhood rule" in determining the standard of medical nui-i‘ !

practice.

The following cases are representative of these states and |

the current law of each state as of July, 1977. Orange v. Shamner,

224 S,2d 236 (Ala. 1969) (general neighborhood standard applied tv:i

orthopedic surgeon); Fitzmaurice v. Flynn, 356 A.2d 887 (Conn.,

1975) (general neighborhood standard applied to obstetrlClan/qyne

cologist); Coleman v. Garrison, 349 A.2d 8 (Del. 1975) (community

|
\
|
|
standard applied to surgeon); Staples v. Washington, 125 &. 24 30 ,
(D.C. App. 1956) (same locality rule applied to dentist); Mama ¥ \

ed
Sanders, 173 N.E.2d 12 (App. Ill. 1961) (locality standard appld

’ d.
to general physician); Shirey v. Schlemmer, 223 N.E.2d 759 (I ’

. . Caldwel
1967) (community standard applied to orthopedic surgeons) i (_:_a_/t

. i stan-
v. Parker, 340 S.2d 695 (L.A. 1977) (community and locality 1

g.2d 1
dard applied to obstetrician); Copeland v. Robertson. 112 x
) ical sur
(Miss. 1959) (neighborhood standard applied to gynecologl

nity $%°
geon); Llera v. Wisner, 557 P.2d 805 (Mont. 1976) (commu

Maclean: ‘
dard applied to doctor of dental surgery): Lockart V. Z2-——
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0,28 670 (Nev. 1961) (local community rule applied to surgeon);

i
|

soreman v. Ver Brugghen, 398 P.2d 993 (Nev. 1965) (reaffirmation

of the Lockart locality standard); Gandara v.. Wilson, 509 P.24

1356 (N.M. App. 1973) (community standard applied to surgeon);

fckles v. Traverse, 362 P.2d 680 (Okla. 1961) (community standard

applied to general practitioner); Getchell v. Mansfield, 489 P.2d

953 (Ore. 1971) (community standard applied to orthopedic surgeon);
| Hansen v. Isaak, 19 N.W.2d 521 (S.D, 1945) (community standard ap-

plied to chiropractor); McCay v. Mitchell, 463 S.w.2d 710 (Tenn.

i App. 1970) (locality standard applied to orthopedic surgeon);

Pepin v. Averill, 32 A.2d 665 (Vt. 1943) (general neighborhood.

standard applied to dentist); and Stundon v. Stadnik, 469 P.2d 16

(iyo. 1970) (surgeon); Acosta v. City of N.Y., 321 N.Y.S.2d 137 (1971).

It is interesting to note that the western states of Nevada,
Yontana, New Mexico, and Wyoming adhere to the same Utah medical
standard., As will be discussed infra the geographic and population
distribution makes the locality rule in the western states an ab-
solute necessity as compared to those states with a smaller geo-

aphic area and a greater density of population.

Law Review commentators and courts adopting the national stan-
d .
ard test have frequently criticized the strict locality rule.

S
=t Note, 40 Fordham L. Rev. 435 (1971); Note, 14 Stanford L. Rev.

8

4 (1962); Comment, 60 Kentucky L.J. 209 (1971); Note, 18 DePaul
L

Rev, 323 (1968); Note, 46 N.C. L. Rev. 680 (1968); and Waltz,

"The Rs . .
Rise apg Gradual Fall of the Locality Rule in Medical Mal-
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practice Litigation," 18 DePaul L. Rev. 408 (1969); see also oase

listed in Subpart C, infra. The most frequent criticism of th
strict locality rule is: (1) that the standard requires a log |
physician to testify against a fellow physician which often my;
it impossible for a plaintiff to obtain an expert witness becas
of the supposed "conspiracy of silence" in each community and )

that the strict locality rule may perpetuate a substandard prat

simply because it is generally accepted in that locality.

While such arguments undoubtedly are true in some communitis |
the assumption that all communities employ a "conspiracy of si-
lence" or that all communities create a substandard practice is
clearly fallacious. As to the supposed "conspiracy of silence't

commentators have observed a pertinent fact which is often over-

looked:

The allegation by plaintiff's counsel of a "conspiracy
of silence" is really an indication that they have no
case. Not every medical complication is the produCF

of negligence. The lip service paid such a contention
by the courts is tantamount to holding that every red
light case should have an independent witness on each
side or that there is a conspiracy going on to defeat
plaintiffs in red light cases. We have never seen d

meritorious case against a physician want for a local

expert. King and Coe, "The Wisdom of the Strict Local-

ity Rule" 3 Baltimore L. Rev. 221 (1974) at 229, n. 54
See e.g. Bussabarger, 438 P.2d 829, 854 (Wash, l9§3)'

(Dissenting opinion stating "As far as the plaix?tlff s
being a victim of a conspiracy of silence in this case

. . M.
is concerned, I find no evidence of it in the Record

. ice in
In Utah the skyrocketing cost of medical malpractice
ance creates a powerful incentive for Utah physicians to

their own floors" by eliminating incompetent doctors wh
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ing but lower the public esteem for physicians and hike insurance
premiums. Doctors who, because of malpractice verdicts, are unable
i obtain insurance are more likely to abandon their practice for
a safer occupation.

In addition, if there is reluctance on the part of physicians
to testify against one andther there are other means available
vhich are far superior to allowing out-~of-state professional medi=-
cal witnesses to testify against local physicians. In several
states, for example, medical panels selected from local and adjoin-
ing communities have been established to evaluate a claim and to
testify if necessary if such claim proves to be valid. Prosser, W.,

Handbook of the Law of Torts (4th ed. 1971) at Section 32, p. 164.

Sinilarly, the President's Commission on Malpractice recommended
the following:

The conmission recommends that organized medicine and
Osteopathy establish an official policy encouraging mem-
bers of their professions to cooperate fully in medical
malpractice actions so that justice will be assured for
all parties. And the commission encourages the estab-
lishment of pools from which expert witnesses can be
drawn. U.S. Department of Health, Education and Welfare,
Report of the Secretary's Commission on Medical Malprac-
tice, 37 (1973).

Other states have allowed the introduction of medical books as
direct evidence for a plaintiff, ;1ave liberalized the use of res
ipﬂm, and have allowed plaintiffs extensive latitude in
“tablishing a standard with the defendant doctors. See Note,

L]
Med
'al Malpractice--Expert Testimony" 60 N.W. U. L. Rev. 834

(1965 ,
" N . . 3
7 Note, "Overcoming the 'Conspiracy of Silence': Statutory
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and Common Law Innovations", 45 Minn. L. Rev., 1019, 1045-43 (19
The use of innovative methods as discussed above also preve,
the "substandard" argument voiced by opponents of the strict lg.
cality rule. Expanding the "locality" or “"vicinity" to neighbori:
communities where physicians belong to the same county medical s
sociations, utilize the same hospital and other medical facilitie,
and generally practice under the same conditions is one method of
insuring that a substandard practice in one isolated community wil
not result. The use of medical textbooks as impeaching evidence
further reduces the chance of isolated substandard practice.
Even if it is assumed that smaller communities may develop
substandard practice to larger communities or even to similarly si-
tuated communities in other states the gquestion still remains wht
is the alternative? 1Is a small town with an inadequately qualifie
doctor or with an inadequate hospital better off with no doctor &
hospital at all? Obviously, if a rural doctor were constantly b

ing subjected to malpractice suits because of his inability to M

other community standards he would soon withdraw or be forced t0 <{

. . s ) : con-
leave the practice of medicine. Such a result, is, of coursé ‘

mendable if it can be assumed a new doctor will take his place

. . . Ei re
However, as will be discussed infra, many small communities a

Sy he
unable to find any doctor--even those of lesser ability. Int

. . rg-
long run, then, has this small community benefited from the purd

. . s thif
ing of the substandard physician? It is consegquences such 2

. in 8%
which are often overlooked by both commentators and courts
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overzealous effort to create the highest of medical standards at
the cost of those who are grateful for any medical care whatsoever.

Finally, courts and commentators seem to underestimate the
intelligence of patients. If indeed a physician in a community
"wreats bone fractures by the application of wet grape leaves"
Appellant's Brief at 23 quoting 18 De Paul L. Rev. at 411) it is
mlikely that such a physician would prosper in a community after
his incompetence becomes generally known within the population.
Economic realities would, therefore, eject a totally incompetent
physician even from the most needy of communities,

In Utah, there is wide separation of communities, varying
standards of medical care available throughout the state, and other
factors making it impossible to apply even a statewide standard to
idll practicing physicians in Utah communities. A comprehensive
inalysis of Utah problems and statistics will be made in Part D of
this section infra. An examination of these factors will show that
the langquage contained in the recent liberal opinions of the states
¥hich have adopted national standards is totally inappropriate to
the western part of the country in which the common medical stan-
dard often referred to is merely illusory and wishful thinking of
Tedical optimists.

In conclusion, the strict locality rule has been functioning
i Utah since the first malpractice case was filed. Allowing the

trq -
3l court to decide what constitutes the "vicinity” or "commun-

Lty , X
! PemMits a plaintiff to present a case using standards by which
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the defendant's daily practice is judged by peer members of the
local community.

If a defendant is from an urban Utah city such as Salt rLak i
would not be an abuse of discretion to allow an Ogden doctor to
testify for plaintiff. If the defendant is from Moab a doctor fi
Vernal would probably be qualified.

As this Court observed in the Coon case, a medical standard
must be applied statewide and not to just the urban centers of th
state which are not faced with the problems of rural medicine. M
locality or vicinity rule assures that all physicians will be juli
by a fair standard regardless of where they practice. To say thit
all doctors and medical personnel should be held to a universally
high state or national standard would only discourage them from
even attempting to face the frustrations of practice in western
rural America. For these reasons, the trial court was correct in
excluding testimony from plaintiff's out-of-state expert witness
who was not familiar with local custom, procedure, or problems.

B. Assuming arguendo that the strict locality rule is deauei1

too restrictive by this Court, the "similar locality rule” should

be adopted and "similarity" standards should be formulated.

s . . . b ity
Because of the criticism wielded against the strict locall

: d
rule, courts as early as 1880 developed an alternative standar

. nee

which permitted a defendant to claim his locality and circumstd |
s op~

as a defense but also allowed a plaintiff a supposedly better !

me prevert |

portunity to obtain expert witnesses and at the same ti
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sibstandard medical practice from developing in an area. This
wdified rule was known as the "similar locality rule" since a
jefendant doctor was judged by the standard in his community of in
1sipilarly situated communities™.

1. Historical development of the similar locality rule.

The Supreme Court of Massachusetts in 1880 is generally cre-
dited with the establishment of the "similar" standard. In Small
v, Howard, 120 Mass. 131 (1880) the court said:

[Wle think it was correct to rule that "He was bound to
possess that skill only which physicians and surgeons of
ordinary ability and skill, practicing in similar com-
munities, with opportunities for no larger experience,
ordinarily possess; and he was not bound to possess that.
high degree of art and skill possessed by eminent sur-
geons practicing in large cities, and making a specialty
of the practice of surgery. Id. at 13s.

The Iowa Supreme Court in 1897 relied upon the similar locality
} rule to prevent a substandard medical practice from developing.

Tat court in Whitesell v. Hill, 37 L.R.A. 830 (1897) stated the

following:

It seems to us that physicians or surgeons practicing

in small towns or rural or sparsely populated districts
are bound to possess and exercise at least the average
degree of skill possessed and exercised by the profes-
sion in such localities generally. It will not do, as
we think, to say that, if a surgeon or physician has

€xercised such a degree of skill as is ordinarily ex-

®rcised in a particular locality in which he practices,
1t will be sufficient. There might be but few practic-
ing in the given locality, all of whom might be gquacks,
lgnorant pretenders to knowledge not possessed by them,
and it would not do to say that, because one possessed
and exercised as much skill as the others he could not

be chargeable with the want of reasonable skill. 1d.
at 838-839,

Si ; . . .
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adopted by a large number of states. Respondent's national gy.
vey indicates 19 states utilize this standard as to all physiciay
and 3 states utilize it as to general practitioners only. The
following cases are representative of these jurisdictions as of

July, 1977: Poulin v. Zartman, 542 P.2d 251 (Alaska 1975) (pedir

trician); Kronke v. Danielson, 499 P.2d 156 (Ariz. 1972) (applie-

ble to general practitioners only); Gambill v. Stroud, 531 S.W.4

945 (Ark. 1976) (surgeon); Sinz v. Owens, 205 P.2d 3 (Cal. 1949

(general practitioner); Murphy v. Dyer, 409 F.2d 747 (l0th Cir,

1969) (Colorado law applied to obstetrician/gynecologist); Flock

v. J.C. Palumbo Fruit Company, 118 P.2d 707 (Idaho 1941) (general

practitioner); Cook v. Lichtblau, 144 sS.2d 312 (Fla. App. 1962)

(orthopedic surgeon and anesthesiologist); Borowski v, Von Solbrig

303 N.E.2d 146 (Ill. App. 1973) (surgeon); McGulpin v. Bessmerl,

43 N.W.2d 121 (Towa 1950) (general practitioner); Malone V. Univer:

sity of KRansas Medical Center, 552 P.2d 885 (Kansas 1976) (surgeot

Naccarato v. Grob, 180 N.W.2d 788 (Mich. 1970) (similar locality

rule applied to general practitioners only); Larsen v. Yelle, 246
N.W.2d 841 (Minn. 1976) (similar locality standard applied to 9&"

. 7
eral practitioners only); Swope v. Printz, 468 S.W.2d 34 (Mo. 13

(surgeon); Mecham v. McLeay, 227 N.W.2d 829 {Neb. 1975) (neurolo”

. 962)
gist); Carrigan v. Roman Catholic Bishop, 178 A.2d 502 (N.B.l
(N.C.

(general practitioner); Dickens v, Everhart, 199 S.E.2d 440

878
1973) (general practitioner); Richardson v. Doe, 199 N.E.2d
(oklz

(Ohio 1964) (registered nurse); Runyon v. Reid, 510 P.2d 943
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1973) (general practitioner); Bly v. Rhoads, 222 S.E.2d 783 (Va.

1976) (obstetrician/gynecologist); Hundley v. Martinez, 158 S.E.2d

168 (W, Va. 1967) (ophthalmologist).

2. Application and criticism of the similar locality

E}ﬁ.

The California Supreme Court and the California Bar authors
of B.A.J.I. jury instructions have succinctly stated the similar
community standard in the following jury instruction:

In performing professional services for a patient, a
physician or a surgeon has the duty to have that degree
of learning and skill ordinarily possessed by physicians
and surgeons of good standing, practicing in the same or
a similar locality and under similar circumstances. B.A.
J.I. Instruction No. 6.00; Note, "Medical Malpractice:
The Locality Rule in Relation to B.A.J.I. 6:00 and Sinz
v. Owens", 7 U. San Fran. L. Rev., 163 (1972).

The use of the similar locality standard clearly eliminates the
first alleged deficiency with the strict locality rule, i.e., the
inability to obtain local expert witnesses. Under the similar lo-
cality rule a plaintiff may leave the state and obtain expert wit-
lesses provided a sufficient foundation can be shown of the similar-
ity in practices and communities.

The second alleged deficiency of the strict locality rule--the
“eation of a substandard pocket of medical care--is also eliminated
Sce it is immaterial how many doctors practice in the defendant's
localitY Or whether they are competent because outside doctors
Macticing in similar communities can testify as to what the stan-

dar :
¢ should be with regard to the circumstances of such practice
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and community. Gambill v.. Stroud, 531 S.W.2d 945, 949 (Ark, 197,

Critics of the similar locality rule argue that such standay;
is now outmoded since there is now a national standard of practj,
throughout the country and that rural, small-town communities shy
not be given any advantage in measuring standard of care over the

large metropolitan areas. See e.g. Pederson v. Dumouchel, 43]p;

973 (Wash. 1967); Shilkret v. Annapolis Emergency Hospital Ass'n,,

349 A.2d 245 (1975); see also Subpart C of this section @.
These decisions are based upon the assumption that modern communic
tion, transportation, and increasing medical '.;:vechniques have crea-
ted a national standard so that medicine is essentially equal throu
out the country.

It is interesting to note that such arguments are by no meams
new or novel and that as early as 1872 the same arguments were mad

concerning the modern techniques employed at that time. In Smo-

thers v, Hahks, 34 Iowa 286 (1872) this argument was raised as fol-

lows:

But it is said that the instruction is erroneous, be-
cause it places the surgeon of the frontier village on |
a level with the experienced practitioner of the cities

and seats of learning. As we have seen tests of ex-
perience and practice are not within the scope of the
instruction. But, it is shown, that the frontier Ssur-
geon, as to theoretical knowledge, is brought by the

side of his professional brother of the city. And why
should he not stand there? He may in vain plead, or
rather it may in vain be urged on his behalf, for, I

know, frontier men of no profession will seek such pro-
tection, that his opportunities for the acquisition of
professional knowledge are more limited than those of 2
city. 1In this age of books, professional periodicalsl |
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and mails, the position wants support of facts. We
may safely say that no respectable surgeon, wherever
he may be, is uninformed of the progress and discover-
ies in his profession. Id. at 229 (Dissenting opin-
ion) (emphasis added).

Likewise, in 1916 the Supreme Court of Minnesota also urged
that standards at that time were equal to all. The Court stated:

In these days the physician or surgeon in a village
like Cloquet is not hampered by lack of opportunity
for advancement. Frequent meetings of medical socie-
ties, articles in the medical journals, books by ac-
knowledged authorities, and extensive experience in
hospital work put the country doctor on more equal
terms with his brother. They proudly resent an impu-
tation that he possesses less skill than the average
physician or surgeon in the large cities, and we are
unwilling to hold that he is to be judged only by the
qualifications that others in the village or similar
villages possess. Viita v. Fleming, 155 N.W. 1077
(1916) (emphasis added).

Thus, critics have always complained that medical care in all size

of communities and locations should be equal and have constantly

criticized any implication that sqch treatment is indeed not equal.
The Arkansas Supreme Court rejected an argument similar to

that of appellant's that a national standard of medical care should

be adopted;

One of the ideas suggested in appellants' argument is

th§t 2 national standard of care should be observed.

This is also unrealistic., We cannot accept that premise
85 a matter of law and we certainly do not take the theory
t:-hat such a standard exists to be so well established that
J;o: can be judicially noticed. If it does actually exist
shoany EXter}t, or in any case, then certaix}ly it can be
tha:,m by evidence. If the medical profession recogni;es
i20d Ehil‘:e are standard treatments which'should be \:‘ltll-
of ny aflonw1de thlS.f"aCt should be readily susceptible
andPlZO under the similar locality rule, bec§u§e the skill
be i arning Shou}d be the same and all localities would

Slmilar. Gambill v, Stroud, 531 S.W.2d at 949,
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Those courts abandoning the locality rules have done gg on
the assumption that the differences in community medical care Whiz
existed at the time the locality rules were formulated no longer
exist today. While this may be true in certain portions of the
country which are highly compact and urbanized, this is definite),
not true in the sparsely populated areas of the country such gt
West where the standard of care by necessity varies greatly frm
town to town. This fact was recognized by the Florida Appellate
Court when it stated:

To the extent that certain areas may still differ signi-

ficantly in these respects from the more populated urban

and suburban complexes, it can be true today. Cook v.

Lichtbrau, 144 S5.2d 312 (Fla. App. 1962) at 314,

The difference in medical care standards is still a fact of
life in western states such as Utah. The number of physicians, s
cialists, hospitals, laboratory equipment, emergency services, aré
numerous other factors to be discussed in detail infra all create
substantial differences in medical care within the state. And ¥
it is true that a doctor in Kanab cannot claim to be more careles
than a doctor in Salt Lake, it cannot be said that the Kanab doc-

tor has the same facilities available for medical treatment oI the

. I
same experience as the Salt Lake doctor. See M

-
ger, 438 P.2d 829 at 838 where the Washington Supreme Court e’

A
. . . i fferent:
eously equates negligence with capacity in rejecting any diffe

between medical care in small versus large cities.
i !
C e : ; nee
For these reasons and the specific reasons dictating a

Do 26
. . . . £ this -
for locality standards to be discussed infra in Part D ©
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contagirors



ton, it is essential that Utah retain either the strict locality
sundard or adopt the similar locality standard in order to preserve
nedical care in communities which, through no fault of their own, are

mable to meet the high standards of metropolitan areas.

3. Pormulation of a standard of "similarity"

If this Court chooses to adopt the similar locality standard
it is imperative that gquidelines be given to the trial courts of
ltah for determining what criteria is necessary to establish "simi-
larity®. Some courts have considered socio-economic factors such
as population, type of economy, size of city, and income of inhabi-
tants, Other courts have also adopted the view that "similar" 1lo-
cality should be defined in terms of medical factors such as the
existence of research and laboratory facilities., medical schools,
teaching hospitals, modern equipment, emergency facilities, and
wailable medical specialists. The commentators agree that this is
the most logical application of the rule when measured against a ma-
jor reason for its adoption, the availability gf resources which
“uld enable the physician to maintain the standard of his practice.
siew Note, 40 Fordham L. Rev. 435, 439 (1971): Note,
Medical Malpractice--Expert Testimony," 60 N.W. U. L. Rev. 834,

83 .
8 (1966) ; Note, "Medical Specialties and the Locality Rule", 14

St
an, L, Rev, 884, 890 (1962).
It ig essential that all of these factors be considered in de-

termin;
Ming whether a community is indeed "similar". If, for example,
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a community has no full-time emergency hospital operation, the
length of time that a physician can be expected to arrive to try
a patient may be considerably greater than if the patient wers .
ceiving medical attention at an emergency ward. To compare this
physician with one in a community having adequate emergency fai).
ties is unfair and cannot be justified. See "Urban-Oriented Met:
ods, Failure to Solv;a Rural Emergency Care Problems", Journal of
the aMA, Vol. 226, No. 12 (Dec. 17, 1973).

Since many states adopted the similar locality rule as early
as 1890 there have been numerous decisions interpreting whether
expert witness was indeed from a "similar" locality or community.
See a digest of these opinions in Annotation, "Medical Testimony:
Competency of Physician or Surgeon From One Locality to Testify
in Malpractice Case, as to Standard of Care Required of Defendant
Practicing in Another Locality", 37 A.L.R.3d 420, 436-449.

The question of qualification rests largély within the disce

tion of the trial judge. 8Sinz v. Owens, 205 P.2d 3 (Cal. 1949).

For example, in Murphy v. Dyer, 409 F.2d 747 (10th Cir. 1969) the

X ; . . : or
Circuit Court of Appeals sustained the exclusion of testimony fr

he
a noted Washington expert in anesthesiology on the grounds that

. ings
was not familiar with the standards "employed in Colorado Sprind

. it Cour
or similar communities". On the other hand, the Tenth Circul

, isc0
of Appeals affirmed the admission of testimony by a San Franc

, . calife’
doctor against a Utah practitioner on the grounds that the

. Lo . , o ne Uts"
nia doctor was familiar with practice similar to that of t
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T

munity - Riley v. Layton, 329 F.2d 53 (10th Cir. 1964) (erron~-

cusly construing Utah law as the "similar" locality rule}.
These cases illustrate that the trial court can determine from
the experience of the expert witness and the facilities available
to the expert as compared with those of the defendant doctor whe-
ther a proper foundation has been laid to establish the similar
cmmunity standard. In the instant case, for example, had the
trial court allowed testimony as to a similar standard he; could
have determined whether the facilities available in Los Angeles
were comparable to the facilities and personnel available in Salt
lake and if such a comparison was valid Dr. Rocovich could then have
testified presuming his own personal qualifications were sufficient.
If the strict locality rule is to be expanded the most logical
step is towards the similar locality standard. However, adequate
fuidelines as to what factors should be examined must be formulated
b this Court in order to make the standard functional and workable
% the trial court level.

C. Courts which have adopted a national standard have used

f i : . . : .
dlacious assumptions or assumptions inappropriate to Utah medical

Practi
Hactice.

Appellant argues in her brief that this Court should determine
th : .. .
3t a national standard of care exists as to physicians in Utah or

at ] . .
®3St to specialists in Utah. (Appellant's brief, pp. 42-49).

SUCh - . .
3 Standard is based upon fallacious assumptions made by those

“ourtg . i .
adopting a national rule and upon criteria not applicable
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to a state similar to Utah.

1. Historical development of the national standarg,

Probably the first state to formulate the national standay

idea was New Jersey in 1953, 1In the case of Carbone v, Warburto,

94 A,.2d 680 (N.J. 1953) the Supreme Court of New Jersey stated

the following rule:
Where, as here, the witness is offered by the plaintiff
in a malpractice case, his opinion must be directed to
the degree of knowledge and skill which is usual in the
grade of the profession which the defendant occupies
and which the defendant is employed in the particular
case. Id. at 683,
Thus, in Carbone, the concept of locality was not raised with re-
spect to the standard of medical care against which defendants' a
ought to be judged or as a basis for asserting competency of the

plaintiff's medical expert.

In 1968, the Massachusetts Supreme Court wrote a comprehensit

opinion in Brune v. Belinkoff, 235 N.E.2d 795 (Mass. 1968)‘that e
compassed not only medical specialists, but also general practi-
tioners and thereby overruled the original locality rule which hed
been the standard in that jurisdiction since 1880, The Massachu-
setts Supreme Court stated the following standard:

The proper standard is whether the physician, if a gen-
eral practitioner, has exercised the degree of care.émd
skill of the average qualified practitioner taking into
account the advances in the profession.

* * *

One holding himself out as a specialist should be
held to the standard of care and skill of the averagek,‘
member of the profession practicing the specialty, ta
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ing into account the advances in the profession. Aand,

as in the case of the general practitioner, it is per-
nissible to consider the medical resources available

to him. Id. at 798.

The Washington Supreme Court recently abolished its simi-

1ar locality rule although still using geographic considerations

in determining such standard. In Pederson v. Dumouchel, 431 P.2d4

973, 978 (Wash. 1967) the court held that a Seattle doctor was
qalified to testify against an Aberdeen doctor based upon the fol-
lowing standard:

A qualified medical or dental practitioner should be
subject to liability, in an action for negligence, if

he fails to exercise that degree of care and skill which
is expected of the average practitioner in the class to
which he belongs, acting in the same or similar circum-
stances. The standard of care is that established in

an area coextensive with the medical and professional
means available in those centers that are readily acces-
sible for appropriate treatment of the patient. The in-
stant case is a good example: plaintiff was taken al-
most immediately from Aberdeen to Seattle, a distance of
110 miles. Id. at 978.

The Washington court held that the locality rule had no present
day vitality except that it could be considered as one of the ele-
"ents to determine the degree of care and skill expected of the

Werage practitioner of the class in which he belongs.

Since these ear\ly cases four other states have adopted some

f . .
M of a national standard against all physicians. See Blair v.

) ' :
Dlen, 461 s.w.2d 370 (Ky. 1970); Shilkret v. Annapolis Emergency

Hospi .
ZBital Association, 349 A.2d 245 (Md. 1975); Shier v. Freedman,

206
“:W.2d 166 (Wis. 1973); Christier v. Jeter, 445 S.W.2d 51 (Tex.

snp

°B. 1969) .

Library Services and Technology Act, administered by the Utah State Library.
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In addition, three states have adopted the national Standay;

to specialists only. Naccalato v. Grob, 180 N.W.2d 788 (Mich,

1970); Christy v. Saliterman, 179 N.W.2d 288 (Minn. 1970); Kron

v. Danielson, 499 P.2d 156 (Ariz. 1972).

2, Present practice and criticism of national stangy

rule.

A comparison among the strict locality, similar locality an
national standard tests as applied to the facts of this case il-
lustrates how the differing standards would affect a malpractice
lawsuit in Utah. Under the strict locality rule Dr. Rocovich ws
held by the trial court to be inéompetent to testify as to theme
dical standard in Salt Lake City because he was not familiar with
such practice from his own personal experience. While Dr. Rocoviti
qualifications as a medical expert were questionable because of I
failure to be board-certified this was a secondary problem which
was not reached by the trial court.

Had the similar locality rule been in effect plaintiff would

first have had to establish that Los Angeles and the medical facilt

ties used by Dr. Rocovich were similar to Salt Lake City and tie

i.
facilities used by defendant doctors. This would have been 2 det

K - jties
sion by the trial court resting upon the evidence of similarit!

: de-
or dissimilarities argued by the parties. Had the trial court

. - . . . . £ 0L
cided such similarity existed, the personal qualifications °

intiffs
Rocovich would then have had to be established by the plaint:
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hav

under the liberal national standard test Dr. Rocovich would
o inmediately been qualified to testify once it was shown he was
personally competent as an expert witness. Any dissimilarities in
the practice of medicine, the facilitiés available to Dr. Rocovich
as compared to the defendant doctors, or any other elements weigh-
ing the similarities of the two communities and_ practices would
mly be factors to be considered by the jury in deciding whether

nitigating circumstances reduced the standard of care required of

defendant doctors. See Brune v. Belinkoff, 235 N.E.2d4 793, 798

(Mass. 1968); Blair v. Edlen, 461 S.wW.2d 370, 373 (Ky. 1970).

Under the "national" standard rule the jury must weigh all of
the factors necessary to determine a valid comparison between the
pactices of the two doctors. As will be discussed infra in Sec-
tion D, this includes such considerations as adequacy of hospital
facilities, availability of emergency facilities, availability of
laboratories and x-ray facilities, ratio of doctors to patients,
wailability of specialists, access to sophisticated equipment, and
Wmerous other factors which are necessary to evaluate whether an
®XPert witness is in an equal position to judge the defendant doctor.

The trial court, not the jury, makes this initial determination

Under the locality standards. The jury need only decide whether

the standarq established by the expert testimony has been breached.
¥hich standard is best? 1In the instant case, for example,

5 ™Ud & jury have to decide whether a full-time pathology labora-

L’Qrt . .
7 Operating in pr. Rocovich's hospital but not in defendant
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Thoen's or defendant Lamb's hospital was a significant factor jy.
tifying two different procedures with regard to laboratory analys;
of bone fragments? Under the similar locality standard the trj
court would rule as a matter of law whether such a differamepm
cluded a valid comparison to be made--if the court found it insi.
nificant it would allow Dr. Rocovich to testify. The national
standard, however, would require the jury to make this determina-
tion in deciding if the laboratory justified a breach of the sta
dard established by Dr. Rocovich's testimony.

Thus, the first weakness in the national standard is thatit
forces juries to make comparisons between communities when they
are not qualified to do so and forces them to use such factorsto
mitigate against a standard created by an expert witness whichm
be so far above the defendant's medical community standard that
equitably and practicably no comparison should have been allowedti
even go to the jury. To say, for example, that a jury can adequat?
ly compare a general practitioner from New York with a general

practitioner from Kanab, Utah and to adjust for differencesinthe

communities is asking the impossible from a jury of laymen.

The national standard established by those courts mentioned

. : £
above are geared in most cases to states having a high degree 9

iiies, T
urban population and highly sophisticated medical facilities.

pote
state of New Jersey is a good example. Two commentators have

this characteristic and said:

fact

[Tlhis (the national standard) is explained by the
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that New Jersey has long been a densely-populated but
small urban state with much of the population within
close proximity to major medical centers in New York,
philadelphia and Baltimore, Additionally, it is pro-
pable that the standard of care between communities
of different sizes are similar and varying standards
therefore do not exist in New Jersey as they might in
less densely populated states with differing levels
of access to major medical facilities. Nations and
surgent, "Medical Malpractice and the Locality Rule”,
14 South Texas Law Journal, 129, 137 (1974).

The Massachusetts Supreme Court in Brune v. Belinkoff, 235
%.E.24 793 (Mass. 1968) also noted this abseﬁce of geographic bar-
riers in Massachusetts in obtaining gquality medical care when it
stated:

The defendant was a specialist practicing in New Bed-
ford, a city of 100,000, which is slightly more than

50 miles from Boston, one of the medical centers of the
nation, if not the world. This is a far cry from the
country doctor in Small v. Howard, who ninety years ago
was called upon to perform difficult surgery. 1Id. at
798.

Therefore, in states such as New Jersey, Massachusetts, Wis-
censin, Minnesota, and Michigan which have high degrees of urbani-
fation and numerous medical centers throughout the state, it may
be expected that the highest degree of national skill and facili-
ties will be available to all patients. However, as will be dis-
Gssed in the following section, Utah and the western states do not
ave thig luxury and many people in the smaller communities of the
fest do not have such availability to superior medical facilities
M therefore the national standard cannot be made fairly applicable

% doe . . s .
tors, hospitals, and other medical personnel practicing in

these . .
ireas. Spo‘In‘skolrgd bMBTEME, CoME L. nBERANSAS vl nGampidd . YaSEoud,
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531 s.W.2d 945 (Ark. 1976) noted the problem of the rural comy,
ity when it stated:
We certainly are not unaware of the difficulties ex-
perienced by small towns and rural communities in at-
tracting qualified physicians. A complete abolition
of the locality rule would certainly add to these dif-
ficulties. Id. at 950.
Thus, while it is certainly true that modern communication, trap-
portation, and other advanced methods have in many areas of the
country eliminated differing standards of medical practice, ity |
remains to be shown that such factors are sufficient to eliminate
the locality standard ratified by this Court in the Coon decisio

in 1934,

A third reason for rejecting the national standard test isth

effect such a rule may have upon localized research and developer
|
of medical discovery. As stated by two critics of this proposed

rule:

The thought that medical care should be nationalized
in terms of its standard is an entirely stultifying con=
cept. Advancements in medical science occur by virtue
of isolated local achievements and studies and research.
The validity of these studies is tested locally and it
is not until they have recognition in their locality that
they may later achieve adoption and a following else-
where. In the presence of some national standard, it 1S
possible that such local advancement will be discouraged
for fear that to step in such a direction, away from the
national standard, would subject the physician to a
claim of malpractice. King and Coe, "The Wisdom of the
Strict Locality Rule", 3 Balt. L. Rev. 221, 223 (1974).

. . : fal¥
A fourth reason for rejecting a national standard is the

. Pq s rsue
assumption that the medical profession does not diligently P

abs
A &
. . . . . ide what
its own controversies, and that allowing juries to decid
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jard of care 1is applicable will somehow nationally elevate the stan-
qards of the medical profession. Allowing non-local or non-similar
cmmunity testimony could just as easily have the opposite effect.
There being geographical deviations in medical practice, the non-
local or non-similar community testimony may in many cases represent
inferior practice. Confusion on the part of doctors as to which
standards will be applied to them and the unfairness of exposing

them to liability whatever standard they choose could be the only
result. That the medical profession diligently pursues its own bet-
tement and that it is more competent at doing so than juries of
laymen is unquestionable.

This Court in Coon v. Shields, 39 P.2d 348 (Utah 1934) recog-

nized the difference in medical practice and the inabilities of jur-

les to decide which practice is superior. The Court in that case

stated;

The practice of medicine or of surgery has not become

S0 standardized that it is unreasonable for two doctors
to have different opinions as to the proper method of
trt.eating injuries. 1If, then, there is reason for the
€Xlstence of that difference, neither opinion can be
Proved erroneous by offering as proof thereof merely the
°th§1‘- It does not fall upon the shoulders of the judge
Or jury to determine whether or not there is a good and
Sufficient reason for the existence of such a difference;
that reason is assumed to be valid when it appears from
_the evidence that the divisions of opinion are such that
it cannot be said of any one opinion that it is gener-
ally accepted to be the right one.

* * *

. We are not qualified to say that a difference should
dz ihould not exist between them. We must rely upon the
C -
ors themselves to dispose of that controversy. When
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they have concluded that Dr. Lewis is right and the
others wrong, then we shall reach the same conclusion,
Some of their number may never reach that conclusion,
but it is more than likely that, if Dean Lewis is
right in his contentions, it will not be long before
a sufficient number of the doctors will agree with him
and thus constitute his views as the generally accep-
ted views upon the subject of iodine; and therefore
right insofar as the law is concerned. Id. at 349-
350. See also Walkenhorst v. Kesler, 92 Utah 312, 67
P.2d 654 (1936).

It is obvious that the term "national standard" is itself ;
misnomer. With the exception of a few areas such as fracture tren
ment, x-ray treatment, and cataract operations there is no "stan-
dard" of practice or procedure which is regarded as universally
right or universally wrong. Annotation, 37 A.L.R.3d 420, 425.

See also Douglas v. Bussabarger, 438 P.2d 829, 841 (Wash. 1968)

(dissenting opinion) where the many varied theories of cause and
cure of the "cauda egquina syndrome" are discussed in detail.
Another erroneous assumption made by appellant and other ad

vocates of the national standard rule is that board-certification

1

of medical specialties establishes a nationwide standard for all

i
physicians practicing in that specialty. This is fallacious for

|
two reasons: first, nearly half of the specialists in the United |
States today according to the American Medical Association are not
board-certified. As of December 31, 1974 there were 276,269 SF¥ j
cialist physicians in the U. S. Of this number, the American Hedl

cal Association estimated a total of only 154,911 to be poard- |
. : PO
certified--or only 56 per cent of all practicing spec;LallSts -

Profile of Medical Practice, pp. 80-82, 87-88 (1975-1976).
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gecond, even as to those physicians who are board~certified
there is no present requirement of recertification. Drr. Lamb, for
exam?le; was certified in 1953 as an orthopedic surgeon but was not
required to be recertified since that time. (Vol. 2, pr. 78). Some
specialty boards were established as early as 1917 and many were

gstablished in the 1930's., AMA, Profile of Medical Practice, pp.

§7-88 (1975-1976). While it is no doubt true that there are simi-
lar cperating procedures and other medical techniques employed by
specialists throughout the country, there is no support for the
proposition that all board-certified orthopedic surgeons would per-
form the same surgery exactly in the same manner to the point of
deviation being malpractice. Obviously, when almost half of the
specialists are not even certified and those that are may have been
40 years ago it cannot be .;,aid that such certification establishes
inational standard. As noted in one law review article:

The contention that National Boards and Board Certifica-
tion is evidence of a national standard is an inappro-
Priate application of Board Certification to standard of
Care. The various specialty Boards were created by the
Medical profession for the purpose of advancing the
Standards of medical care, not for establishing those
standards. One is Board-Certified for the purpose of
qualifying to set a standard. It is the physician opera-
ting in his specialty, in his own community, who sets the

S:arzlglard, not the National Boards. King and Coe, supra
a 2.

Finally, there is the danger to the consumer public that an
appli ; . P ;
PPlication of fictitious national standard will further aggra-
Vate . . s
the cost of medical care by the practice of defensive medicine.

A fay s
Physicians today do certain tests and carry on certain diag-
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nostic studies not because they really deem it essential to the !
best interest of the patient; but because they deem it essentiy |
to their protection against a potential malpractice suit, 1If suci:j
defensive medicine is to be proliferated by physicians being Callgfv

on to adhere to some national standard, it is not unreasonable t;

visualize a physician doing many more tests and studies so that t:

|
|
|
cost of medical care becomes even more prohibitive. See "The Me- |
dical Malpractice Threat: A Study of Defensive Medicine", 1971 |

!
Duke L.J. 939. §

In summary, therefore, the "national standard" rule is at bet’

an illusion to the majority of the country but especially to those‘
|

states such as Utah which have diverse population, geographic con

ditions, and all levels of sociological conditions from the smalles:}

rural farm community to the large metropolitan areas of Salt lLak
|

last twenty years in medical education, modern technology, and ”“

proved means of travel and communication then such factors may ne

Ogden, and Provo. If indeed conditions have so changed during the

gate necessity of a change in the locality standards. As stated Il
the Arkansas Supreme Court:

If the impact is as great as they theorize then no
change in the law is necessary. These factors have
already elevated the degree of skill and learninglor'
dinarily possessed and used by members of the medical
profession in every locality, if that premise is coOr~
rect. Gambill v. Stroud, 531 S.W.2d 945 at 950.

. . alone:

The national standard should be rejected for policy reasons
: ; locam‘

The following section will illustrate Utah must maintain a
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standard unless we wish to blindly dream that medical care through-
at this state is uniform and that all physicians and medical per-
somel should be judged the same regardless of their happenstance.

D, A variety of factors in Utah communities dictate reten-

tion of local criteria in evaluating medical malpractice.

The Utah strict locality rule was formulated to meet the needs
of a western state, If this rule is expanded then such expansion
should be in terms of the similar locality rule discussed in Sec-
tion B, supra. Appellant's argument that a national medical stan-
dard now exists is unsupported by appellant and simply does not
exist in the state of Utah.

Appellant throughout her brief has made numerous references to
hospital statistical sources, guides to health care, medical direc-
torles, and numerous other referenced sources which were not intro-
diced into evidence at trial. Respondent Thoen does not seriously
tbject to such sources since the question now before this Court fo-
fUses upon a medical standard with the facts of this case being only
of Se‘fc‘ndary importance. For this reason, respondent Thoen believes
2t this Court should have available to it a variety of informa-
tion toncerning facts, statistics, and other relevant data concern-
¢ medical Practice in Utah and throughout the country. This Court
‘N take Judicial notice this information since it concerns the his-

tor
!+ makeup, ang general factual information of the state of Utah

and ¢
he Country, Section 78-25-1, Utah Code Annotated; Little Cot-

‘-T.’I',;wod W ]
~~—_Yater Company v. Kimball, 76 Utah 243, 289 P.116 (1955);
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see also, Section 78~25-6, Utah Code Annotated.)

The following factors both support the necessity for the
strict locality rule and also enumerate factors which should pe
utilized by a trial court in determining the "similarities' of cc:-il
munities if this standard is made applicable to Utah medical pr..
tice. The same information will also illustrate why a national ,
standard of medical practice should not be adopted. [

1. The geographic, population distribution, weather, -

and other conditions vary throughout the country and throughout

the state of Utah.

Before a "national" standard of medical practice could be
adopted it would have to be shown that factors are uniform thmuqh~i
out the country. While there may be similarities in specific are
of each state to other areas in the country or to other areas wit:
in the state it cannot be said that the states are uniform as cof
pared to one another or as compared within the counties within
each state. In other words, many factors creating differences in
medical care exist throughout the country.

The most obvious distinction among the states is the puré '
-
geographical size and population. Utah, for example, ranks ele

; The
venth in geographic area with a total of 84,916 square miles.

other western states of Montana, Wyoming, Colorado, New Mex1C0:

. in &
Arizona, and Nevada are all ranked among the top ten states 1

. ver
graphic size. (App., Table 1). 1In terms of population, hOwe™™

R . . . stere
Utah is ranked thirty-sixth in the nation with the other we
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J sates being ranked in the high thirties and forties. Utah in
1970 had 12.9 people per square mile as compared to the “'national
standard™ states of Massachusetts with 727 people per square mile,
vew Jersey with 953 per square mile; and Michigan with 156 per
square mile. (App., Table 3);

Commentators, courts, and appellant frequently refer to the
increase in transportation ability as a factor justifying the na-~
tional standard. It is interesting to note that in 1974 Utah had
approximately 48,000 miles of roads constructed. This mileage is
relatively low in comparison with other states with much smaller
geographic areas. In addition, however, it will be noted that only
4663 miles are classified as municipal with the remaining 43,724
classified as "rural®. Of this number 24,812 miles are unsurfaced.
{8pp., Table 2). Thus, it can be seen that Utah does not have either
a extensive road system or quality roads available to all residents
¥ithin the state. |

Utah is unique as compared with other states. A comparison,
fovever, of itg own counties also produces diverse results. For
fXample, Table 4 of the Appendix shows that the average number of
inches of precipitation varies from a high of 20 inches in the
lorthern mountains to a low of 8.1 inches in the Uintah Basin,

This factor combined with Utah road conditions often make it im-
Wssible for travel during a portion of the year in some areas of

the State,

Th : . . . .
€ Population within Utah counties varies greatly. Salt
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Lake County, for example, according to the 1976 estimate contay,

520,000 people. Daggert County, on the other hand, contains g

800 people. Between these two extremes are numerous variations:
county population. (App., Table 5). Likewise, the cities withi,-,}‘
each county vary greatly in the number of inhabitants. For exam.‘
ple, Wasatch County Soldier's Summit has a population of 14 as

compared with the city of Heber having a population of 3,488, '

(App., Table 6}. |

These statistics clearly show that Utah is not comparable il
the more populated states of the country and that, in fact, Utahi
within itself diverse in its county population and its ability fa

adequate transportation. |

2. The number of physicians in a geographic area is:

strong factor in determining the quality of medical care.

As noted in one study:

Evidence does indicate that areas in which physician
manpower is in short supply tend also to be areas in
which per capita physician contacts are fewer and the
average time per contact is shorter than in areas where
manpower is not so limited. Evidence also suggests that
physicians in physician shortage areas work longer hours
than physicians in other areas and as a consequence they
are characterized as being overworked. Thus, not only
is the uneven distribution of physicians a fact beyond
dispute, but inequities in medical care and work pr?S'
sure on physicians appear to be a consequence of this
fact. W. A. Rushing, Community, Physicians, and Ine-
quality=--A Sociological Study of the Maldistribution

of Physicians, p. 5 (1975).

. rox”
A 1974 survey indicates that the mountain states have apP

. X 1 le this
mately 152 physicians per 100,000 civilian population. whil
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ig not the low of the nation there are four other geographic
sreas with higher ratios.

Analyzing this distribution of physicians on a state-by-state
pasis shows that Utah ranks nineteenth in the physician-population
ratio. Other western states are less fortunate. Wyoming ranks
t4th, Nevada ranks 35th, Montana ranks 39th, Idaho ranks 46th and
(olorado ranks 2lst. (App., Table 8).

In addition to this nationwide maldistribution there also
exists statewide maldistribution. For example, in many of the
mre sparsely populated states there are counties without an active
physician. This compares to large metropolitan areas throughout
lost states which have a much higher ratio of physicians to popu-
lation, (App., Table 9). As stated by one authority:

[IIn 1971 according to the American Medical Association

there were 143 active non-federal physicians per 100,000

Population for the nation as a whole, but in this same

Year there were 133 counties that had no physician and

Many others that had less than 50 per 100,000 population.

Whereas some communities have far more than their pro-

Portionate share of physicians, other communities have

far less--hence the claim that physicians are maldistribu-

ted. W, a. Rushing, Community, Physicians, and Inequality--

A Sociological Study of the Maldistribution of Physicians,
P. 1 (1975).

This maldistribution can easily be seen in Utah by examining
the ratio of physicians to population within each county. While
the state average is 1.38 physicians per 1,000 population this ra-
Hovaries from a low of .32 in Summit County to a high of 2.08 in
Salt Lake County., This figure ignores the fact that in the coun-

:l:“> 9 s Iy
5 of Daggert, Wayne, Piute, and Rich there were no physicians
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whatsoever as of 1973. Thus, the actual range is .0 per 1,000¢

2.08. (App., Table 10j. |

Studies of the geographical distribution of physicians hap
shown that a number of variables are related to the distributio E
of physician manpower. These include various economic indices [

capita income, economic growth rate), size of the population, le.%
vel of urbanization, physician income, cultural and recreational \\

resources, educational level of population, age and racial compos:!

. \
tion of the population, physician background, physician speciali-:

zation, and location of medical schools. W. A. Rushing, supraat

P. 7. }
\
|

Regardless of the causes of such maldistribution the facts re

mains that the quality of medical care must vary from community i
community based upon this one factor alone. As noted by a healt:
care expert:

A common complaint of many rural physicians is they
don't have any time they can call their own. One doc-
tor living in a town of 4,000 people said he had a pa-
tient -load of 5,500--people who came from outside of
town by the dozens. He said he had to refuse to take
any more patients because when he took a man or his wife
for a patient, he usually inherited the family and thus,
in fact, added four or five altogether. Like many other
physicians in similar circumstances, he works an average
of 75 to 80 hours a week. He said he would gladly PaY
another physician handsomely to share the load but had
been unable to find any takers. John Dunne, "The Ru-
ral Health Care Crisis--Why Rural Doctors Are Missing".
Current Magazine, p. 16 (June, 1976).

;onal st
It is also frequently argued by supporters of the natiold

. uall:
dard that the educational opportunities are now available &4
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all ph_ysicians throughout the country. This is simply not true.
4hile many doctors may read copiously from a number of medical
journals this does not take the place of formalized continuing edu-

| cation. The executive director of the Connecticut Valley Health
Compact wrote the following concerning this problem:

| while ample opportunities are available in the cities,

1 often there are few or none in the small towns. This

i is especially true in winter, when driving may be trea-
cherous enough to make attending sessions impractical.

| This dearth of mental stimulation is anathema to a

‘ conscientious physician, but many have to accept it as

i a fact of rural practice. 1In answering a recent gques-

tionnaire concerning what they felt was most needed to

improve patient care, an overwhelming number of physicians

with rural practices answered "continuing education cour-

ses". John B. Dunne, supra at 17. ’

1
|
? 0f course, the competency of a rural physician is affected by
1 nmerous other interrelated factors which will be discussed infra.
|

Bit in any case, the isolation and maldistribution of Utah physi-

¢lans in and of itself justifies community standards in medical

mlpractice cases.

3. 'Physicians throughout the country have differing

%inions as to acceptable medical practices and have varying degrees

of expertise,
\‘

Advocates of the national standard rule argue that most medi-

' ‘@l practice is uniform throughout the country. While there are
®rtainly limits by which all doctors would agree that a medical
*tandard has been breached there is a wide latitude of permissible
Practice where doctors throughout the country or even the state are
“0t ip agreement .
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One such example is the use of the drug Chloramphenico],
The opinions of experts vary from the view that the drug shoul !
never be used to the view that it can be used gquite safely ang
effectively. John J. King and W.r Coe; "The Wisdom of the Strict ;
Locality Rule"™, 3 Balt. L. Rev. 222, 230 (1974). ’

In this case, for example, Dr. Thoen stated that the accepta-\

ble medical practice for performing a myelogram varied greatly i
)

yet each method was "within the standard of practice as far as! |
|
know". (Vol. 3, p. 34). Likewise, Dr. Thoen stated that leav'mgf,
;
the dye in the spinal area varied from area to area depending
upon the circumstances. (Vol. 3, p. 36).

The present controversy surrounding the drug Laetrile isa

further example of this medical diversity. Some physicians suppr|

N
the use of such drug as a possible cancer cure. Other physiciass |

call it nonsense and advocate its complete elimination from all &

|
kets. Some states have passed laws permitting its manufacture whi.:l‘
other states strictly prohibit either its manufacture or use. \

These examples illustrate the problems involved in utilizing |

. ‘s , o t |
testimony from other localities against local physicians. If S

. . the’
physicians must testify, however, then it should be shown that

dant::
are sufficiently familiar with the practices of the local defendd™

to
Thus, a foundational requirement of the expert's knowledge as

f s ; re
all differences in medical opinion should be established befo
testimony is allowed.

Lo enel”
Under the "national" standard test any physician canfd
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ally testify against any other physician regardless of his speciali-
ation. In such cases, the qualification of the expert witness goes
oly to the weight of evidence.- This is another reason why the lo-
cality rule is important. A general practitioner in a small com-

nnity of Utah should not have to be compared to a New York special-
ist, Obviously, a general practitioner can be held negligent in

(' fajling to advise a patient to obtain a specialist if one is needed.

But a general practitioner who treats obstetrical patients, for in-

stance, should not be held to the level of knowledge possessed by
an obstetrician who is certified by both the American College of
Surgeons and the American Board of Obstetrics. Nor should he be
held to the level of care of an uncertified physician who limits
I his practice solely to obstetrics. The local general practitioner
insuch a case lacks the formal training of these specialists and
dces not have the time both to treat patients and also to re;ad
‘ qurrent medical literature on obstetrics.

A local standard insures a degree of knowledge as to the par-
. tleular medical practice employed by a defendant-physician. The
10ca11ty Standard has traditionally separated specialists from gen-
®r2l practitioners so that a physician is not placed at a standard
Hich is impossible for him to achieve.

4. The availability of specialists in a community af-

fect .
5 the quality of medical care.

Insofar a3 the continued need for the locality rule is con-

“STnegd : . .
¢+ Considerations concerning the use and reliance on special-

i
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ists in different geographic localities are similar to the cq.

siderations concerning the use and reliance on general practitig;.i
ers by various localities in different parts of the country,
short, for the most part a medical community must function acc:
ing to the skills available to it, rather than according to sop
higher (although admittedly better) standard of another geograpi:
cal area. Medical specialty care is not available in all communi-‘
ties simply because of the fact that doctors trained in the vario
specialties have not chosen to settle in such communities. Con- ‘3

sider the specialized area of psychiatry, for example. The major'

ity of these practitioners are located in large urban areas such

i
i

as New York, Los Angeles, San Francisco or Salt Lake City, Adnmit-
tedly, there are psychiatrists in other cities. But an overwhel:-.
ing number of communities do not have psychiatrists in residence
and must depend on other areas for psychiatric services.

Other examples of specialists that are not available in eve

|
|
|

fairly large communities are anesthesiologists, obstetricians,
ophthalmologists and otorhinolaryngologists. Anesthesia, for &
ample, is frequently administered by physician-anesthetists who

; . . . . tis
are not full-time specialists in anesthesia or by nurse-anesthe

i
rS‘

ral
Eye, ear, nose, and throat problems are often cared for by gene

]
. . , ; £ the geF |
practitioners. Obstetrics is sometimes the providence © |

. der-
eral practitioner or the general surgeon. Plastic surgeons:

, jvely ¥
matologists, and allergists are almost always found exclusi

communities with large medical centers.
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rThe reason for this uneven distribution of specialists is
primarily economic. A certain number of patients is required to
support a specialist. As a general rule, higher fees, a better
standard of living and greater professional prestige are available
only in the larger cities; the suburbs, and the wealthier smaller
cormunities. It has also been found that the number of specialists
increases in direct proportion to the hospital bed capacity of a

community. W. A. Rushing, Community, Physicians and Inequality--

A Sociological Study of the Maldistribution of Physicians, p. 101,

121, 139 (1975).

Obviously, the fact that a small community does not have a
specialist in a certain field cannot be avoided simply because of
the economic realities of life. While it can be argued that a pa-
tient should always be sent to a larger community for treatment or
s diagnosis, such an alternative is not always possible. Recent
Studies have shown that there are "geographic limits beyond which
Wailable services cannot usually be 'exported' or dispensed. As
3 result, the quantity of physicians' services available in a geo-
Staphic area is directly related to the number of physicians avail-
dle in ang around the immediate area." R. Fein, "The Doctor Short-

%8 An Economic Diagnosis", p. 72 (1967). As noted by one rural

thEician :

¥ith the surplus of beds and physicians in urban and
E;’lOd four-lane highways, an argument can be made that
. € City should provide primary as well as specialized
are for the rural resident. This ignores the economic

by . -
tden, the inconvenience, and the frustration of the
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rural patient forced to obtain medical care in a large,
urban, medical complex far from home, family, jobs,
and friends. L. Gibson, "Rural Health Care: Problems
and Prospects”, 72 Texas Medicine 74 (March, 1976}.
|
Thus, the availability of specialists both to general prac. |
titioners and to other specialists is a factor which mandates the

use of a locality requirement.

5. The number of dentists available in the Utah geo-

i
graphic areas and the availability of continuing education requir,

locality standards as applied to dental care. \l

The number of dentists available in local Utah counties, while1
not varying to the same extent as physicians, still have signifi- ‘,
cant deviations. There are, for example, five counties as of 197}
which have no dentist. The number of dentists per 1,000 pOpulatior.?
ranged from a léw of .16 in Sanpete County to a high of .87 in
Washington County. (App., Table 10).

Because so many dental techniques and procedures have been st
dardized for a long period of time, dentists usually have less in-
terest in clinical literature and continuing post-graduate educa-
tion than physicians or .surgeons. This tends to limit the clinics
horizons of many dentists to the particular geographic community ¥
which they practice. An additional limiting factor is insuf ficien
means of post-graduate instructions--far fewer dental texts are P
blished, for example, than medical texts. And drug manufacturers
although they spend large sums of money on educational projects ¥

R .. inter-
attract the interest of medical doctors, are not similarly
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. osted in dentists because dentists do not prescribe their products
15 often as doctors do. Lastly, dental conferences and educational
programs are rare, except at dental schools. Thus it is readily

© spparent that certain differences in the standard of available den-

ta] care will exist in different parts of the country and even

vithin a state so as to justify continued use of the locality rule

in dental malpractice cases. "Rural Health Care: 1In Dire Straits",

Science Digest, p. 20 (Sept. 1976).

6. The availability of registered and practical nurses

in an area affects the quality of medical care.

As of the latest 1972 statistical study of nurses within Utah
there were a total of 4,744 registered nurses and 2,344 licensed
practical nurses., Of this number, all but 686 registered nurses
ind 375 licensed practical nurses were employed in areas not along
the metropolitan Wasatch Front. (App., Table 10). It is apparent
from the distribution of these nurses shown in Table 10 that there
is a wige diversity between the metropolitan area and the rural
¥reas and within the rural areas themselves.

Most nurses prefer metropolitan areas in suburbs because of

the more suitable economic attractions and better standard of liv-

ing,

As a result, some hospitals, despite their best efforts,
‘@nnot get adequate registered nurse coverage. They have the
“oice of operating with the nursing personnel available to them,
ducing thejy operations, or not operating at all. It is thus

appare .

Dt that the lack of sufficiently trained registered and prac-
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tical nurses in hospitals throughout the country and throughoy
the state of Utah tend to create differences in the standard of
care available at hospitals in many geographic localities.

7. Drastic differences in hospital facilities throy

out Utah and the country create differing standards of medical g

The availability of hospital beds within a state varies gra
ly across the country. According to a 1973 survey Utah had 3.7
hospital beds per 100,000 population as compared with a high in
the District of Columbia with 9.6 beds. As to specialty hospi-
tals such as nursing homes, sanitariums, convalescent homesl, ete,
Utah had .4 beds per 1,000 population as compared with a high of
6.0 beds in the District of Columbia. (App., Table 11). The nur
ber of nursing home facilities in Utah actually dropped from ahif
of 142 facilities in 1971 to a low of 119 facilities in 1973. &
Table 12).

A breakdown of the general hospital facilities shows that the
overwhelming majority of hospital beds are located in Salt Lake
Utah, and Weber Counties. The latest 1974 survey shows that of
the total of 3,690 hospital beds in Utah, 2,795 are located in thes

. . ¢
three counties alone. Of the total of 34 hospitals in Utah 12 &

. il
located in these three counties. And, most importantly, of the

. ; f
hospitals accredited by the Joint Commission of Accreditation?

inin
Hospitals, 13 are from these three counties alone. The remaini®

edis
14 hospitals throughout the remainder of the state are umace™"

ted. (App., Tables 13 and 14). |
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There are many ways in which a hospital reflects the geo-
gmwucal community where it is located. A large urban area or
; wealthy, populous suburb will invariably have better and more
modern hospitals than small towns in rural areas. The governing
wards of hospitals in large cities can impose and enforce higher
standards of care under the threat of discharge or of the loss of
aphysician's staff rights. For the most part, this stand will
ot lower the hospital's ability to render patient care because the
better hospitals usually can secure replacements. However, this
rule does not apply to small towns. In a small town, the disgharge
of employees can create serious staff shortages which are not rea-
dily replaced. Also, the withdrawal of staff privileges from phy-
siclans can result in the denial of hospital care to numerous pa-
tients or in a denial of adequate care after patients have been
accepted by the hospital.

The quality of care a hospital can offer depends on its fi-
flances, its medical staff, its nursing staff and related personnel,
and the local conditions in which the hospital must gear its opera-
tions, a medical center in a large urban area, for example, or-
Yinarily will be far better able to receive and treat weekend emer-
%ncy admissions of automobile accident victims than a small hos-
pital jp a small rural area. Unfortunately, however, while the
"Jority of the population in this nation is urban in residence,
themajority of highway fatalities are rural in occurrence. In the

lar :

e . . .
3¢ city, hospital staffs are large, round-the-clock staffing is
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routine, and highway catastrophes are expected at all hours, i
is not the case with the small hospital. It may not have intems‘!
|
residents, or house officers. It may alsc have to share its Sur.;
geons and radiologists with other institutions or have none at a];‘i
"Thus, the quality of care rendered an accident victim is almost |
certain to be lower in a small, rural hospital than in a large,
ban hospital. J. Waller, "Urban-Oriented Methods--Failure to S
Rural Emergency Care Problems", 226 J.A.M.A. 1441 (Dec. 1973).
Aside from these general considerations of urban versus run
hospital care there are many specifics of hospital facilities whi¢
would influence the treatment a patient receives regardless of th
area in which the hospital is located. These factors are in the-
selves noteworthy for a comparison of similarities between medicl

communities:

a. X-ray facilities

Although an x-ray department is a necessity in any hospital,

x-ray facilities are not the same in all communities. On the o
|
hand, there are the large hospitals with complete radiology Ser” |

vice and immediate availability of trained radiologists in rest”

dence at any hour of the day or night. On the other hand, there

: : ic
are the many small hospitals that, although possessing diagnost?

x-ray equipment, do not have a radiologist on duty at all times. \

. -ra
Indeed, there are some hospitals that do not even have an ¥ )
.. . . . 5 day-
technician continually available. These hospitals rely o7
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J

sine technician who is on call at any hour and an outside radiolo-
gist, or a radiology partnership, that services them and possibly
other hospitals as well. In between these two extremes are those
nospitals that offer continuous x-ray technician coverage but have
a radiclogist regularly on duty only during normal business hours.
it all other times, the radiologist in these hospitals is merely
on call.

Economic reasons beyond the ability of a community dictate the
differing practices. A small hospital that does not have sufficient
demand for x-ray services generally, or one that does not have suf-
ficient demand for evening, night, weekend, and holiday service‘,
will be hard-pressed to pay x-ray technicians or radiologists for
continuous duty. This is not to say that any hospital can operate
properly without providing adequate x-ray facilities; it cannot.
However, the manner in which these services are provided may be
linited by the geographic community in which the hospital is located.
See John Dunne, "The Rural Health Care Crisis--Why Rural Doctors
e Missing", Current Magazine, pp. 16-17 (June 1976).

b. Laboratory facilities

Some hospitals have round-the-clock complete pathology labora-
Iy services. Most hospitals, however, do not. The better in-
Stitutions cap pay for the exclusive services of a regular staff
Pathologigt during normal business hours, supplemented by some

cov , .
fage by residents at other times. Many hospitals, however,

have
O share . . . :
Spon?oreP b?'tEe}gq %&%}L%&\b&}&%ng%tugsﬁon 9&%&%{' tFeqh!TFuté of Mu"s[;Elmlansd LiEa%/%gv%gs; S
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not by choice in most cases but by sheer economic necessity,
While the use of laboratory facilities would not be cruciy
in most cases it nevertheless could become an important factor in |
determining medical malpractice. In this case, for example, plax.-:
tiff claimed negligence in the failure to submit bone samples of
plaintiff's vertebrae to the pathology lab. If the defendant doc.i
tors' hospital had no such laboratory available or one which was ‘
r
incapable of making the test claimed necessary by plaintiff the (‘
|

extent of laboratory facilities would become very pertinent. |

c. Availability of ambulance services.

In many instances involving accidents, the time it requires fcz‘l
.

an ambulance to respond to a call for help, the care that is glven‘
|

to the victim initially, and the treatment performed on the way tt

the hospital will often be a crucial factor for the victim's re- |
covery. Ambulance services are a significant part, therefore, of
patient care and the quality of these services can differ greatly
among geographical communities,

The geographic location of the community, the weather condi-

. . o o
tions affecting such community, and the quality and trainind of

bulance personnel all play a factor in deciding whether emergent!

. Cos . s : treat
services are similar in any two communities. Comparing the

. s . . urbat
ment afforded a patient in a rural community with that of an
. c
community is unjust because of the lack of experience emergency

. . . As
personnel in the smaller community must necessarily incur.
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stated by one medical observer of small-town practice:

How, for example, can ambulance personnel maintain pro-
ficiency in dealing with obstetrical problems when, as
one Vermont group recently reported, they had had two
near deliveries, but no actual ones, in three years of
operation? More important, how can the majority of
Vermont's ambulance units maintain skill in handling
patients with multiple trauma, or other serious condi-
tions, when the entire squad is exposed to less than
one real emergency per week? J. Waller, "Urban-
Oriented Methods--Failure to Solve Rural Emergency
Care Problems", 226 J.A.M.A., 1441, 1443 (Dec. 1973).

d. Emergency room facilities of a hospital also

can be an important factor in determining medical care.

A well-equipped hospital emergency room may be defined as one
that is amply staffed with registered nurses, has both inter_ns and
residents available within minutes, and can rel‘y on specialists of
all types who are not only "on call" but who will respond pramptly.
Again, while this type of facility is common in large, urban cen-
ters, it is not common to a small, rural or semi-rural abrea. The
"Statement of Principles to Guide Fellows" (i.e., the "national
standard") of the American College of Surgeons states an emergency
room patient should be seen by a physician within 15 minutes of
the patient's arrival at the emergency room. This is realistic in
larger cities such as Boston or Salt Lake City. It is ridiculous,
bowever, in a Utan rural hospital that might not have a house staff.
In such 4 case, it might be physically impossible for a physician
' get from his home to the hospital in such a short period of
Hme. Thus, while physicians everywhere should, if physically able,

com .
Ply with the so-called 15-minute regulation, the standard may
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;
be completely inapplicable to the special situation of a loca] |
community.

In order for a hospital to receive accreditation it must k.
an elaborate emergency service program. For the Court's convens
ience the requirements for this one area of accreditation are s
plied in the Appendix. A brief review of these requirements shy
that most rural hospitals are completely incapable of meeting si
a standard. (App. Source No. 15; see also Waller, supra at p.

1445).

e. The use of recovery room facilities varies

throughout the country.

The hospital recovery room was introduced several years agé

a labor-saving device for hospitals. The feeling was that post- \
operative patients needed special care and observation, and that

this could be achieved at a lower cost and with fewer personnel it
i

the patients were collected at a central location. Today, althod

the better hospitals do maintain a recovery room, the practice is |

|

not universal and many institutions function without it. Moreovel:
some of the hospitals which maintain such a facility operate it
during certain hours only.

A properly-run recovery room demands its own equipment and ?
trained staff. A hospital that cannot provide these is probablf

; to
better off by allowing requirements as to post-operative care

. ‘ oirt
be given by the operating surgeon and anesthesiologist. The P

. ithout
here is simply that community standards may be different wit

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may cortt: rrors

_—



necessarily being lower. This is a very fine point, however, that
can be very difficult to establish to a jury's satisfaction after
counsel has committed himself to a chain of proof that is based on
absolute use in communities throughout the country of a particular
nethod of treating the plaintiff--in other words, to a chain of
proof that 1is based on the existence of a national standard of care
which is not practical in defendant's community.

f. The availability of a good hospital medical

library helps to determine the standard of medical practice.

A good medical library is costly. The cost is not determined
by the expense of the books alone; it also includes money .expended
as salary for qualified personnel to index the books properly.
Yedical books lack good indexing and cross-referencing. This lack
of proper indexing and cross-referencing makes medical research
time-consuming. To reduce research time the texts, treatises, and
journals must be indexed by library personnel in a card-catalog
file,

Furthermore, with but few exceptions medical books do not fur-
Msh efficient supplementation service. Medical books generally
e simply printed and then completely revised and republished at
Pericdic intervals. Physicians who wish to learn about changes
Uising after a text is printed must therefore refer to the cur-
Tt periodical literature. In short, although a small law office

can

have 3 good law library, a small hospital frequently cannot

org ¢
0 maintai first-rate qu ica library, even though it may
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have the basic textbooks and a representative supply of cliniCal;

periodicals.

g. Differences in the ability of hospital adni

trators affect the guality of medical care in the hospital facjj:

The chief coordinator of a general hospital is the hospitsy)
administrator. The quality of care that the hospital provides ¢.
pends more on his education, training, and competency than on th
training of any other single person. Ideally, the administrator:
a graduate of a school of hospital administration who has workel:
other hospitals before assuming his present position. Since one
person cannot possibly do everything by himself, he should havei
least one, and preferably two, assistant administrators with edu
tional qualifications similar to his own. Many localities, howe
are ﬁnable to obtain such personnel. J. Waller, supra at 1442, |

The supply of graduate hospital administrators is lesstMnj
the demand. Administrators naturally select institutionsthﬂ0f1
fer the best compensation, fringe benefits, working conditions, f
cilities, and environment. As a result, many hospitals have t0
settle for administrators who are non-practicing physicians,gﬁ&
uates of college schools of business administration, or otherwist
not particularly qualified for the job.

The administrator is the only one in a position to Wﬁthw
tending physicians from making unwarranted use of the nursing

staff, as by directing individual nurses to undertake respons’
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ties beyond their competency. Thus limitations on the competence

of a hospital administrator reflect the community standard of hos-
pital care to the extent that such limitations reveal that the
community is unable to attract qualified individuals to perform pro-
perly the functions inherent in the task of hospital administration.

8. General economic considerations also create differ-

ences in medical standards.

It is, of course, irrefutable that health care must be paid
for either by the patient, the government, the patient's employer,
a trade union, or a charitable organization. Unless there is pay-
nent sufficient to provide the services needed, either the quality
of the care must suffer or else the full extent of the services
needed cannot be provided.

Thus, the ability of physicians and hospitals to pay for space
and equipment needed to provide the proper care is a fact that af-
fects greatly the standard of care available in different geogra-

Phic locations. W. A. Rushing, Community, Physicians and Inequal-

ity--a Sociological Study of the Maldistribution of Physicians, 129-

141 (1975,

In the diagnosis of glaucoma, for example, the electric tono-
Teter is more efficient than a manual tonometer to measure inner
ocular pressure, However, the electrical instrument is far more
*XPensive than the manual one, and some hospitals and some physi-

cl .
*1S cannot afford to use the electrical instrument for the simple

ra
“¥As0n th . .
at the i j services
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-
provide does not permit them to purchase one, use it, and mainty,
it,

9. Considerations concerning communication and trap.

portation also vary from community to community.

Modern means of communication and transportation, despite the:
advancement and refinement, do not guarantee that the same standar.‘i
of care will be available in different localities throughout the
country. For example, although there is no locality in a states:
as Minnesota that is more than an hour by air to the Mayo Clinic, °

this does not mean that everyone in Minnesota can secure a treatm:

at the Mayo Clinic within an hour's time. As stated previously,

other factors also influence the travel of a patient to another

area. Often the condition of the patient does not permit him to

be moved with a reasonable degree of safety. Other patients haw
no means of paying the cost of the trip. In other situations st
vere weather may prevent travel altogether or else delay it for?
considerable length of time.

Furthermore, even though the country is now linked by tele-
phone communication this type of communicative ability is nota?
adequate substitute for actual in-person consultation., The rurl

. . . . + atinct
doctor who must call a specialist in a large city has a distinc

3 . n-
disadvantage over a fellow city doctor who can arrange to perso

ant
ally meet with the specialist and examine the records, x=rays: ’
- |
. N in hos
other pertinent information carefully. Doctors practicind mn }

s . her
pitals and clinics who frequently have contact with one anoth

|
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also have & much easier time in consulting on various problems than
do rural doctors who must continuously try to reach the city spe-
cialist.

The above discussion graphically illustrates why Utah has
maintained the strict locality rule since the inception of malprac-
tice suits. Obviously, with the variable number of factors affec-
ting medical care in a community it is very difficult to say that
any two communities are "similar".

However, the "similarity" standard is not an impossible one
to meet if the trial courts follow the guidelines used by the medi-
cal profession in establishing such simjlarities. The only-danger
lies in the failure of courts and counsel to properly evaluate all
the vast multitudes of elements neces‘sary for a valid similarity
camparison to be made.

In no event, however, can it be said that a national standard
of medical care should be applied to Utah defendant physicians and
fedical personnel. The obvious great disparity among the various
States and within the state of Utah itself clearly foreclose any
Possibility of such an unrealistic standard.

CONCLUSION

The trial court was correct in rejecting the testimony of plain-
Hit's expert witness who was not familiar with local medical prac-
tee in salt Lake City. The strict locality rule and its expansion

to s g
"earby communities has served the purpose of providing a work-
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able standard for medical malpractice cases While at the same
time recognizing the differences which must necessarily exist
among Utah communities.

Of course, any change in the medical standard will have 3
severe effect upon malpractice litigation in Utah and for this s
son alone any such change must be done with the greatest of cautir
If, on the other hand, this Court wishes to expand the present st
dard it is apparent that the similar locality rule should beamw}
and that strict criteria should be established as a guide to the
lower courts.

In no event, however, in light of the many diverse factors a:
fecting a medical community should this Court give its approvalte
the national standard rule adopted by a minority of states. Suc
an adoption in Utah would have a disastrous effect upon the entir
medical community. |

For the preceding reasons, the present medical standard shout|
be maintained and the decision qf the trial court affirmed.

DATED this _7’/7 day of -, [, , 1977.

{

_// Respectfully submitted,

|
|
|
|
|

HANSON, WADSWORTH & RUSSON )

R

~ ~ E
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702 Kearns Building
Salt Lake City, Utah 84101
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Geography and Environment

No. 303. AREA OF STATES AND OTHER AREas: 1970

{Bee Weights and Measures, pp. x-xi. See also Historical Statistics, Colonial Times to 1970, seriés A 210-283 for land area|
(Boe Welgn s o e =
Year of ABEA B
STATE OE OTHED AREA m‘; mnk Total Land! Water?
wond ler
8q.mi | Sq.lm. Sq.mi. | 8q.im. |3q.ml.{8q. km.
X) x 3,615,122 9,363,166 || 3,536,855 | 9,160,454 | 78,267 | 202,713
x x) 3 172,518 62,9851 163,043 | 3,657 9,472
1820 | - 39 8.2 86,027 2, ,083 | 22051 5om
11788 44 9,304 24.097 9,027 23,380 7 7
1791 a 9, 600 24,887 9,267 24,002 2 E)
88 4 8,257 21, 386 7,828 20, 260 31] L1
Mo 50 1,214 3,144 1,040 2,717 185 @
11788 s 5,009 2, 4, 12,593 u7 1
[$5) x 102, 745 266,110 100,318 259,84 | 2,427 &,
Y1788 0| - 40,518 128, 402 47,831 13,882 | L74st 45D
11787 48 7,636 , 7,521 19,479 As 818
11787 2 45,333 117,412 44,968 118, 462 367 [
x) @x) 248,20 643,083 244,101 632,222 | 4,142 | 10,831
1803 [ 4,222 108, 765 40,975 108,125 247 [T
1818 3 3, 201 , 097 93, 461 191 n
1818 2¢ 8, 400 148,076 5,748 144,387 2 [ L6
1837 n 58,216 | ~ 150,779 56,817 147,156 [ 1,299 | 3,61
1848 26 58, 154 145, 439 464 141,082 { 1, 4,91
[$9) ¢ ) $17,247 | 1,339,670 507,723 | 1,315,003 | 9,524 | 24,647
12 84, 068 17,736 79, 289 3 479 | 1238
6 25 8, 200 145, 791 , 941 144,887 F 904
1821 19 69, 688 180, 487 8,995 178,697 & 1,7
1889 17 70, 685 183,022 69,273 179,417 | 1,392 | 3,805
1880 16 77,047 109, 552 75,955 198, 1,000 | 283
1867 15 814 200,018 , 483 198, 0u1 “ L9
1861 1 82, 204 213, 064 81,787 211,828 477 | L7
(x) ¢4 278,176 722,030 264, 970 691,452 | 11,806 | 30,50 -
11787 49 2,057 5,328 982 5,133 1%
Maryland. . 11788 2 10,577 27,34 9,801 25,618 L7
District of Columbia. (X) (X) 67 1 81 18
Virginia. 31788 k] 40,817 105, 718 39, 780 103,030 | 1,087 2,6%
1863 41 24,181 62,829 24,070 62, 41 11 27
11789 2 $2, 5868 136, 188 48,798 126,387 | 3,783 | 9,811
17 31,055 80, 43 30, 225 8. 283 830 150
11788 21 58,876 152, 489 58,073 150, 409
1845 58, 560 151,670 54.000 140,003 | 4.470 | 11,577
X x) 181,964 471,287 178,382 463, 2,982 7,
1 37 40,395 104, 623 39,850 102, 64 5| LM
1796 U 42,244 100,412 41,34 107,040 918 | 23m
1s19 s1, 133, 6A7 0, 08 131,334 901 | 234
1817 32 47.718 123, 47,296 122,497 1088
(X X 438,884 ( 1,136,710 47,791 | 1,107,979 | 11,093 | 28,71
fod 53,104 137, o S1L,45 . . 3,0
1812 N 48,573 125,675 , 930 116, 360 9,308
1907 18 60, 919 181.000 €8, 782 178,45 | 1,137 | 2,945
2 267,338 262,134 678,927 | 5,24 | 1,47
[ 9] 6 4 863,887 | 2,237,467 047 | 2,217,162 [ 7,810 | 20,308
1889 147,138 381,087 145,587 .\ 1,551 [ 4017
1890 13 83,557 218, 413 82,677 214,133 2,79
189 9 97,914 X 97, 203 251,758 71| L8
1876 8 104, 3 103,766 268, 7. 481 1,248
1012 H 121, 668 315,115 121,412 314, 457 254 658
1912 [ 113, 900 295,024 113,417 3 492 L7
1896 1 84,910 19,932 82,0 212,629 | 2,820 7,304
1864 7 110, 540 3 109, 889 13 11 1,68
[£3] 9] 916,728 | 2,374,326 891,972 | 2,310,207 | 24,756 | 64,118
1839 2 68,102 176,617 68, 570 172,416 | 1,622 421
1859 10 96, 98 251,181 9, 184 240,117 7') 2,064
1850 3 158,603 411,015 156,361 404,975 | 2332 [ 6,00
1959 1 588,412 | 1,518,807 566,432 | 1,467,050 | 19,980 | 51,748
1950 4] 6,425 ., 641 ]
Puerto Rico. .......... x o 3,435 897 3,421 8,860 1" %
American Samoa, @ @ "6 8.7 76 197 - -
Canel Zone ¢ Xy (X) 553 1,432 © . 382 28 191 ]
gu‘m ---------------- 331 X 22 549 209 841 3 4
vnm Terr.of Pacificls.! Xy x) 8, 489 1, 987 ni 1,857 [ 7,772 | 2,18
lrgin Islands of U.S_.| (D) @ 13 w 132 w2 1 3

- Represents zero. X Not spplicsble. ! Dry land and land temporarily or partially covered by water
58 marshiand, swamps, etc.: sunmgpnnd canals und?r one-elghbih statute raile wide; and lakes, reservoirs, and
pﬁ"g:r‘::er ‘oiul?’ of area. farea; strea

nent inland water surface, such as lakes, reservoirs, and ponds having 40 acres or more of ares:

:Lo&”‘;':- estusrios, and canals one-eighth of  statute mile or mors (n width; deeply Indented embayroents m
Sl anas, and other coastal waters behind or sheitered by headlands or islands d by less than s
% Suer. and islands having less than 40 acres of area. Excludes areas of ocesiis, bays, sounds, ete., lylog within

" \J“ﬂ!dlcuun but not defined as inland water. - 1

6 car of raliEcation of Constitution; one of the original 13 States. ¢ Seo table 4, footnotes 7,8,00d 1.

Source: U S, B ion: Ares Mecsurement Reporia
eries GF~20, Nn.ulruu of the Census, U.S. Census of Population: 1870, vol. I, snd Ares
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TABLE 2

Road Mileage

No. 979. MuniciraL aNDp RuraL HigAwAY MILEAGE—STATES: 1970 AND 1974

1 December 31. For definition of ipat and rural rosds, sce headnots. table 976. Compiled for latest avall-
ka0 shle yesr from reports of Stats authoritics and planning survey dataj o
AURAL, 1974
Total Total
mubici- | muniel- {| Munidl-
STATE pal and | pal and nal, Type Governmentsl contral
rural, ( rural, 1974
1970 1974 Total
Suriaced | Nonsur- | State! Local [ Federal?
faced

(3,815,807 || 637,655 3,178,152 (2,482,247 | 725,905 | 708,298 (2,347,708 | 224,148
86,415 18,033 63,759 4623 19819 48,288 78
9, 1,52 8, 46 4,602 3,654 4,904 1,768 1,678
52,108 7,020 | 45,088 || 18,083 ] 28,002 [ 21, 465 17,953
78,110 || 10,085 ) 68,015 B,707 | 13,758 | 52,421 1,838
160,016 || 47,374 | 122,242 )| To,47¢ | 42,768 | 14,272 71,418 36,584
84,324 8100 78,14 29, 401 8,467 | 66,805 863
18,853 || 13,377 5,478 5,419 [ 1,518 3,058 -
5,160 801 4,35 10 4,35 - -

1,12 1,12 (X) ) {X) (X) X} <)
98,001 || 26,771 | 71,320 | 38,488 | 32,832, 12,800 | 87,33 1,184
100,580 | 15,222 | - 85,367 || 56,470 87| 15873 6845 1,038
3,681 1,083 2,642 2,485 147 808 1,048 100
56,514 3,284 ,230 || 277,892 , 538 473 28,9 23, 161
131,130 (| 29,256 | 101,874 || 95,804 8,010 ,171 | 88,408 208
91,408 || 15851 7538 (| 7247 3,082 10,213 65,218 [
112,882 || 13,892 | 98040 | 9,280 5,710 9, 89, 790 ®
13472 1,408 | 129,228 | 90,915 | 32213 | 10,108 | 113,024 %
69,933 6,050 { 63,883 56734 7,149 878 | 39,308 600
54,260 ) 11,508 | 42,682 39,500 3153 | 4,192 A 323
21,54 2,563 | 18,981 17,638 LM | 10082 7,881 168
27,428 426 | 23182 (! 2,132 50 50| 17,74 381
31,369 17,721 13,648 13,648 - 1,737 | 11,89 12
118, 591 19,916 | 98,675 || 81,935 | 16,740 4243 | 87,072 2,480
128,334 17,886 | 110,640 || 100,534 | 10,115 [ 12,087 ) s8 02| . 1,539
68,950 7,22 .73 57,887 1,881 9,78 | 40,723 20
16,724 17,720 | 99,004 || 93,052 5,050 | 20,842 | 68,488 707
78,205 2,57 75,658 | 43418 24 6,307 | 50,773 9,578
97,798 7018 00,782 || 72985 | 18,027 9,838 | 80,368 579
49,655 1,920 | 47,736 15,046 | 32,689 eI 7701 13,645

15, 156 4,804 | 10,262 8,182 2,080 | 3,008 7,054

32,704 18,006 [ 13,738 || 12,400 1,242 L607 | 1218 13
70,198 5,221 & 917 17,308 | 47,622 1,728 40417 6,822
07,743 || s1,712 | 56,03 53,009 3,02 | 11,863 | 4413 25
88, 024 15,070 | 73,554 (| 67,538 5,990 | 71,442 - 2,112
3,217 | te2,657 | 67,708 | 4,830 6,730 | 94,62 L28
24,108 | 86,139 8,67 1,400 | 17,084 | 60,026 29
15,014 | 93,451 69,600 | 23,782 1),52¢ | 81,803 3H
6,870 | 97,014 39,640 | 37,385 9,560 | 35,070 52,373
24,505 | 90,363 76,840 [ 13,523 | 42,564 | 48,041 838
4,458 1,019 0?2 107 545 a7 -
7,138 Ir] 208 ( 17,285 | 32,50 ( 20,408 558
304 % 498 3& 782 | 20,718 €810 6,118 1,570
12,286 | 68,756 ({ 67,085 1,671 8,308 | 50, 1211
55,306 | 198,480 || 139,080 | 50,403 | 61,643 | 1353810 1,027
4,663 | 43,724 18,012 | 24,812 4,834 | 21,297 17,603
Lol 12,817 11,848 969 2,614 | 10,018 188
0,608 | 52,817 || 81,852 1,188 | 49,811 885 2,121
10,22 7,308} ss 71| 1577 14500 W0 16,776
3, 32,826 23,618 9,210 | 32,00 - 823
14,776 | 89,944 , 501 543 10763 7,113 68
1,34 | 30,493 17,019 | 13,474 5,936 | > 21,480 3,01

;= Represeants zers, X N
ot - ot applicable.
mln':f‘lud" 28,968 miles of State park, forest, Institutional, and other roads, and 2,200 miles of toll Tacilities tlhl.t
all muntqpnn of the State or local higltway system. Also includes mileage of county roads under Stato control in
= dllbut ? €3 of Delawarc, North Carolina, and West Virginia; 10 counties In Alabama; rurnl horoughs l'n Alaska;
< Bt o Srare ey ¥ ireinta; some county milesge in Keatucky snd Nevads; farm-to-market mileag® in
[} . ystern in ne.
Mileage in Federal parks, forests, and reservatlons that are not a part of the State highway system.

Bource: V.S, Federal 1lighway Ad Highway 1974, -

SOURCE.
© U. S. Dept. of Commerce, Statistical Abstract of the
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TABLE 4

Utah’s Temperature and Precipitation by Climatic Division
(averages for period 1941-70)

| wasaTch
FRONT
oA oenrery
- y NORTH TAINS Degrees Fahrenheit
roky ¢, , -
CENTRAL Jan. Mar. May July Sept. Nov. Annual
R prsaren DUCHEsHE
b »
To0ELE f - mtan TEMPERATURE
WESTERN 3 A AH BASIN Western 26 3as 56 74 62 37 49
North Central 27 39 58 75 64 39 50
nian South Centrat . 27 37 54 70 61 38 48
North Mountains 2t 30 50 65 55 32 42
Uinta Basin 17 35 56 72 60 34 46
Southeast 27 41 GO 76 66 39 52
sanvcre Dixie - 39 49 67 -83 74 a8 60
ViLLARD
PRECIPITATION Measurement in inches
" SOUTHEAST
w celifRAL / Western 6 8 8 6 5 7 85
North Central 15 16 1.7 6 9 15 16.3
seaven - South Central 10 1.2 9 10 9 9 123
" v North Mountains 2.2 2.1 15 9 11 18 19.9
Uinta Basin 5 5 7 6 7 5 81
™
Southeast .6 6 6 7 8 6 8.7
non GRS IFLO Dixie 1.1 1.3 5 9 .7 9 109
San . an State . 11.4
R eant Source: Nationat Climatic Center, C/imatology of the Unjted States, No. 85, Temperature
DIXIE and Precipitation for State Climatic Divisions, 1941-1970 (Ashville, North
Carolina).
Utah State Department of Agriculture Climatologist, Utah State University,
Logan, Utah.
SOURCE : U. of UtahSpm%Sdfylhé a\é(}\.‘ﬁr;%yég“; rary. Fund\'%;h;c;r dt atign prq |deb he|t|0fve%m and&\brary Serwces Handbook to the
Sxma

Industrial Developme
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SOURCE :
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TABLE 5

Utah Population

{by multi-county planning district and county)

Preliminary Percent
District July 1,1976 change
County 1960 1970 estimates 1960-70
Bear River 62,534 72,075 82,000 163
Box Eider 25,061 28,129 31,100 12.2
Cache 35,788 42,331 49,300 183
Rich 1,685 1615 1,600 -4.2
Wasatch Frant 579,244 709,40 805,400 225
Davis 64,760 99,028 120,000 529
Morgan 2,837 3,983 4,800 404
Sait Lake 383,035 458,607 520,000 19.7
Taoele 17,868 21,545 23,600 20.6
Weber 110,744 126,278 137,000 14.0
Mauntaintands 117,972 149,518 186,000 26.7
Summit 5.673 5,879 7,000 36
Utah 106,991 137,776 172,000 28.8 ~
Wasatch 5,308 5,863 7,000 10.5
Central Utah 37,245 35,288 42,700 ~5.3
Juab 4597 4574 . 5,300 -05
Millard 7.866 6,988 8,200 -11.2
Piute 1,436 1,164 1,300 -189
Sanpete 11,083 10,976 13,000 -0.7
Sevier 10,565 10,103 13,200 —-44
Wayne 1,728 1,483 1,700 -14.2
Southwestern 31,641 35,224 44,100 1.3
Beaver 4331 3800 4,200 -123
Garfield 3,577 3,157 3,500 -11.7
Iron 10,798 12177 14,800 128
Kane 2,667 2421 3,600 -9.2
Washington 10,274 13669 18,000 331
Uintah Basin - 19928 20,649 29,400 36
Daggett 1,164 666 800 -428
Duchesne 7179 7,299 11,300 1.7
Uintah 11,582 12,684 17,300 9.5
Southeastern 42,066 37,078 45,400 -11.9
Carboa 21,135 15,647 19,300 -260
Emery 5,546 5,137 8,000 -7.4
Grand 6,345 6,688 6,900 54
San Juan 9,040 9,606 11.200 6.3
State Totat 890.627 1,059,273 1,235,000 18.9

Source: 1976 estimates, Utah Population Work Committee, reieased by Bureau of Economic and
Business Research, Urah Economic and Business Review, Vol. 36, No. 11, Novgmber 1976.

U. of Utah, College of Business,

duprory 4 AEKHK Tt

w , P _Mac@ﬂf—geleé’ted @Q@ﬂaﬁ;n&ain errors

groyrrastedad B
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TABLE 6

Population of Utah Metropolitan Areas and All Incorporated
Places and Unincorporated Places of 1,000 or Mcre

{1960-73)
Percentage Percentage
. of change of change
Pacelarea Caunty 1960 1970 1973 1960-70 197073
" Meropolitan area (SMSA} . .

Salt Lake Salt Lake 447,795 557,635 755,800 245 10.5
Ogden Weber 110,744 = 126,278 14.0
hrovo-Orem Utah 106,991 137,776 161,200 28.8 17.0
Place . .
Alpine Utah 775 1,047 1,452 35.1 38.7
Alamont Duchesne 102 - 129 196 26.5 519
Aton . Kane 116 62 80 —46.6 290
Amalga Cache 198 207 224 4.5 8.2
American Fork Utah 6,373 7,713 9,939 21.0 28.9
Annabella Sevier 177 221 241 24.9 9.0
Antimony Garfield 161 113 115 =298 ) 1.8
Aurora Sevier 465 493 540 6.0 9.5
Bear River Box Elder 447 445 458 -04 29
Beaver Beaver 1,548 1,453 1,605 : -6.1 10.5
Bicknell ' Wayne 366 264 283 -27.9 7.2
Bingham Canyon Salt Lake 1,516 31 na -98.0 - na
Blanding San Juan 1805~ 2,250 2,569 24.7 14.2
Soutder Garfield 108 93 94 -13.9 1.1
Bountiful Davis ’ 17,039 27,853 29,220 63.5 4.9
Brigham City Box Eider 11,728 - 14,007 14,269 19.4 19
Cannonvilie Garfield 153 113 115 ~-26.1 1.8
Castle Dale Emery 617 541 599 -123 0.7
Castle Gate Carbon 321 205 na =36.1 na
Cedar City tron 7.543 8,946 9,867 18.6 10.3
Cedar Fort Utah na 188 209 na 1.2
Centerfield Sanpete 475 419 438 -11.8 4.5
Centerville Davis 2,361 . 3,268 - 4,335 38.4 32.6
Centeal Washington 21 32 na 524 na
Charlston Wasatch 223 196 219 -12.1 1.7
Circleville Piute ) 478 443 435 -73 -1.8
Glarkston Cache 490 420 450 -14.3 : 7.
Cearfield Davis 8,833 13,316 13,082 50.8 -18
Cleveland Emery 261 244 269 —-6.5 10.2
Cinton Davis 1,025 1,768 3,081 72.5 74.3
Caalville Summit 907 864 903 -47 4.5
Sorinne Box Elder 510 an 485 _76 30

ornish Cache 157 173 186 10.2 7.5
gononwmd w Salt Lake .. na . 843 na na na
o Millard . 1,576 1.610 1,753 2.2 8.9

eHeyvile Box Elder 265 248 256 -6.4 3.2
Dﬁ:’mn w Carbon 2,959 1,614 na -455 -
Duc e Duchesne 770 1,094 2,031 421 85.6
antway i Taoele na 2,357 na na na
e LaVion * Davis as4 763 827 71.8 8.4
El,:OMlumek W Salt Lake na 26,579 na na na
Blsingre Emery 175 141 156 -19.4 12_2

’ —26.1 .
ElW Sponsor §§Vlﬁés inn w Librar n ir?4 gr igitization pr \;\?7 nsti 330 m and Lil rZP rvi
2 ponsere BOyX EIdJerCJt:br;yy g:rvwéebsir):d iicia%@gq dA?:tt, :dtlf.wniti%g-@yb&tehala?&sg%;ia dL_bfd? o0 3.1

—frtarctimegemeratet OCR, May comtain errors. ({Continued)
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TABLE 6 Cont'd.

Percentage Percentage
of change of change
Pace/area County 1960 1970 1973 1960-70 1970-73
- Emery 326 216 241 -33.7 1.6
fnach tron na 120 132 na 10.0 -
Enterprise Washington 859 844 981 -1.7 16.2
Ephraim Sanpete 1,801 2,127 2,301 18.1 8.2
Ecslante Garfield 702 638 644 -9.1 0.9
Eurka Juab m 753 813, -23 8.0
Fairview Sanpete 655 696 727 6.3 . 45
Farmington Davis 1,951 2,526 2,912 295 156.3
Fayette Sanpete 161 93 97 —~42.2 43
Ferron Emery 386 663 735 7.8 109
Fielding Box Elder 270 254 262 -59 34
Fillmore Millard 1,602 1,41 1,626 ~-11.9 15.2
Fountain Green Sanpete 544 467 488 -14.2 45
Francis Summit 252 268 280 6.3 45
Fruit Heights Davis 175 800 867 357.1 8.4
Garden City Rich 168 134 132 -~20.2 -1.5
Garland Box Elder 1,119 1,187 1,168 6.1. -1.6
Genola Utah 380 424 473 11.6 11.6
Glendale Kane 223 200 255 -10.3 27.5
Glenwood Sevier 227 212 233 -23.5 9.9
Goshen Utah 426 459 511 7.7 11.3
Granger-Hunter (U) Salt Lake na 9,029 na na na
Granite Park {U) Sait Lake na 9,673 na na na
Grantsville Tooele 2,166 2,931 3,290 35.3 12.2
Green Rives Emery, Grand 1,075 1,033 1,166 -39 12.9
Gunnison Sanpete 1,059 1,073 1,129 1.3 5.2
Harrisvile Weber na 603 857 na 421
Hatch Garfield 198 139 141 -29.8 1.4
| Heber Wasatch 2,936 3,245 3,488 10.5 7.5
- Helpe Carbon 2,459 1,964 2,020 —20.1 29
| Henefer Summit 408 446 467 93 47
p Henrievite Garfield 152 145 148 —4.6 2.1
I Hiawatha, Carbon, Emery 439 166 185 —62.2 114
Hilldale Washington na 480 557 na 16.0
Kinckley Millard 397 400 416 0.8 40
| Hoden Miltard 388 351 365 -95 40
' H°”adaY u Sait Lake na 23,014 na na na
- Honeyuile Box Elder 646 640 658 -0.9 2.8
i Howelt Box Elder ~ 188 146 149 =223 21
‘ Runtingion Emery 787 857 949 8.9 10.7
| it Weber 552 §53 560 0.2 1.3
e b Washington 1,251 1,408 1842 125 98
it Cache 696 1,025 17 473 149
i bl s et 160 77.9 16.8
loseph ., Washington 77 137 1% 5 158
lunction Sfevner 17 125 133 —38.4 -1 '5
Kamag Piute 219 135 138 84 15
Kanab Summit 749 806 . .
Kane 1,645 1,381 1,795 -16.0 30.0
| e tron 236 204 222 -13.6 8.8
| {Continued)

|

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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Percentage Percentage
+ of change f chan

Place/area County 1960 1970 1973 1960-7% o1 9703.7%5
Kanosh Millard 499 319 331 -36.1 3.8

Kaysvitle Davis 3,608 6,192 7,007 71.6 13.2°
Kearns (U) Stalt Lake 17,172 17,07 na -0.6 na
Kingston quFe 143 114 13 -20.3 0.9
Koosharem S?vner 148 141 153 —4.7 8.5
Laketown Rich _ 21 208 203. -1.4 =24
La Verkin Washington 365 463 : 639 26.8 « 164
Layton Davis 9,027 13,603 15,766 50.7 15.9
Leamington Millard 190 112 115 —41.1 2.7
Leeds Washington 109 151 177 385 17.2
Lehi Utah 4,377 . 4,659 5,604 6.4 20.3
Levan Juab 421 376 405 -10.7 7.7
Lewiston Cache 1.336 1,244 1,351 -6.9 8.6
Lindon Utah 1,150 1,644 2,007 43.0 221
Loa - Wayne 359 324 344 -9.7 6.2
Logan Cache 18,731 22,333 - 22,642 19.2 14
Lynndy! Millard 145 111 114 -234 2.7
Maeser Uintah 929 © 1,248 na 343 na
Magna (U} Salt Lake 6,442 5,509 . na -145 ~ na
Mani{a Daggertt : 329 226 205 =313 -9.3
Manti Sanpete 1,739 . 1,803 1,810 3.7 0.4
Mantua Box Elder 275 413 424 50.2 2.7
Mapieton Utah 1,516 . 1,980 2,397 30.6 211
Marysvale Piute 354 289 283 ~184 - =21
Mayfiel Sanpete 329 267 279 . -188 45
Meadow Millard 244 238 246 -25 3.4
mm" Cache 345 345 . 372 0.0 7.8
Midwaa3 Salt Lake 5,802 7,840 8,190 351 4.5
it . Wasatch 713 804 893 12.8 1.1
Nilki Beaver 1,47 1,304 1,323 -11.4 1.5
Mierseile Cache . 364 441 473 21.2 7.3
Mosb Beaver 580 448 462 -22.8 ! 3.1
Vo iy e Yawe o L B
u —11. 7.1
:g:;?:“ Sevier . 955 918 1,004 -39 9.4
elio San Juan 1,845 1,431 1,697 -224 - 18.6
mg:gar: City g/laorgan 1,209 1,586 1,664 221 49
Mount Olympys u) pee .. 879 . 8 934 17 4.5
Mount Progsan Salt Lake na 5,909 na na na
j Muray Sanpete : 1,572 1,516 1,642 -3.6 8.3
L e Sait Lake 16,806 21,206 22,635 . 26.2 6.7
Neoh, Duchesne . 329 322 489 =21 _ 519
- NewHarmon Juab» 2,566 2,699 2,904 5.2 7.6
: ewion v \(/:Vaé:mgton lgg 4;3 457’(7) —23; 134
Ni . ache -7. 4
N;';vwgan A Cache 333 367 395 10.2 76
" North Oggen Cache 741 1,405 1,540 89.6 9.6
North Sgig Like Web_e’ 2,621 5,257 6,615 100.6 25.8
0k Ciny Davis 1,655 2,143 2,482 295 15.8
—~Y Millard 312 278 290 —10.9 43

{Continued)

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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TABLE 6 Cont'd.

Percentage Percentage
of change of change
bicelares County 1960 1970 1973 1960-70 1970-73
Oakley Summit 247 265 276 73 4.2,
o Weber 70,197 69,478 66,357 -1.0 -45
Onaqui Tooele 511 541 379 5.9 —29.9
Ophir Tooele 36 76 80 1111 5.3
Orangeviile Emery 571 511 567 -10.5 1.0
Orderville Kane 398 399 505 0.3 26.6
Orem Utah 18,394 25,729 32,743 39.9 -« 273
Pnguitch Garfield 1,435 1,318 1,289 -8.2 -2.2
Puradise Cache 368 399 428 84 7.3
Puagonah Iron 300 275 299 -83 8.7
Park City Summit 1,366 1,193 1,366 -12.7 14.5
Pyowan Iron 1,486 1,423 1,625 —4.2 14.2
Payson Utah 4,237 4,501 5,838 6.2 29.7
Perry Box Elder 587 909 937 54.9 31
Piekevilte . Rich 94 106 104 12.8 -4
Pin City Weber 1,152 1,543 1,718 33.9 11.3
Pregsant Grove Utah 4,772 5,327 6,572 116 234
Pressant View Weber 927 2,028 2,292 118.8 13.0
Pymouth Box Eider 231 203 . 210 -12.1 3.4
Portage Box Eider 189 144 147 -23.8 2.1
Price Carbon 6,802 6,218 6.972 -86 121
Povidence Cache 1,189 1,608 2,167 35.2 34.8
Povo Utah 36,047 53,131 55,654 474 4.7
Randoloh Rich 537 500 502 -6.9 0.4
fedmond Sevier 413 409 444 -1.0 8.6
Richfeld Sevier 4,412 4,47 4,788 1.3 7.1
Fichmond Cache 977 1,000 1,184 24 18.4
; :fvefdals Weber. 1,848 3,704 5,148 100.4 39.0
o Heghts Cache 880 1,008 1.106 145 97
| R"°"°" Sait Lake 1,993 2,820 3,383 415 20.0
R:’*"“ Duchesne, Uintah 1,812 2,005 3,431 10.7 N7
Sl"G Weber 9,239 14,356 15,643 55.4 9.0
&ie:’@e Washington 5,130 7,097 7,972 383 12.3
| i Utah 920 1,081 1,387 17.5 28.3
| Stk G Sevier 1,618 1,494 1,595 -1.7 6.8
i ity Salt Lake 189,454 175,885 169,234 -7.2 -3.8
| E:ch,'a? Salt Lake 3322 6.438 12,076 9338 876
maqmn‘ Washington 291 27 316 -6.9 16.6
Sivio Utah --1,183 1,236 1,397 45 13.0
Safielg Millard 328 264 273 -19.5 34
" g Carbon 158 7 77 -55.1 8.5
Sithfielg Sevier 339 291 319 -14.2 _ 96
il Cache 2,512 3,342 4,036 33.0 20.8
i Sumpmi Box Elder 159 174 179 9.4 29
Uth Jorlgn, ‘ . Wasateh 33 13 14 —60.6 7.7
1 Ogdon Sait Lake 1,354 2,942 5,167 117.3 75.6
St S Weber 7.405 9,991 10,963 34.9 9.7
S gy Salt Lake 9,520 7,810 8,138 -180 4.2
San o Davis 382 1,073 1,084 180.9 10
! U[ah- by the 8.J. Quinney Law L\brarey 'ét?ng’mg for digni;a?;' 'Q%%‘r%) ided by the Z\'%.Bp ) L?s 9.6
Library Services and Technology Act, administered by the Utah State Library. {Continued)

L

Machine-generated OCR, may contain errors.



xii-a

TABLE 6 Cont'd.

[
Percentage Percentage
of change of change

Pacelares County 1960 1970 1973 1960-70 1970-73
Spring City Sanpete * 463 456 477 -1.5 4.6
Springdate Washington 248 172 200 -30.6 16.3-

" guinguile Utah 7,913 8,790 10,049 1.1 14.3

Steling Sanpete 137 144 151 5.1 49
Sockton Tooele 362 469 486 29.6 36
Snnyside Carbon 1,740 485 537 ~72.1 10.7
Sunset Davis 4,235 6,268 6,516 48.0 . 4.0
Syracuse Davis 1,061 1,843 2,801 73.7 52.0
Tabiona Duchesne 167 125 191 -25.1 52.8
Tooele Tooele 9,133 12,539 12,973 373 35
Toquerville Washington 197 185 213 -6.1 15.1
Tomey Wayne 128 84 90 -344 74
Tremonton Box Elder 2,115 2,794 2,944 32.1 5.4
Trenton Cache 448 390 419 -129 7.4
Tropic Garfield 382 329 334 -139 15
Uintah Weber 344 400 404 16.9 1.0
Ve Uintah 3,655 3,908 4,924 6.9 26.0
Virgn Washington 124 119 138 —4.0 16.0
Hiles Sanpete 130 89 93 ~31.5 45
Hilisburg Wasatch 180 21 235 17.2 1.4
Hashington Washington 445 750 872 68.5 16.3
Yashington Terrace Weber 6,441 7.241 8,083 12.4 11.6
| Weington Carbon 1,066 922 1,018 -135 104
Wil Cache 1,106 1,267 1.422 14.6 12.2
Wendover Tooele 609 781 812 28.2 4.0
Hest Bountiful Davis 945 1,246 1,299 31.8 4.3
fetJordan Salt Lake 3,009 4221 9,326 40.3 120.9
HstPoing Davis 599 1,020 1,069 703 4.8
wnle(:iry (8} Salt Lake na 6,402 na na na
J“m Box Elder 814 1,045 1,161 284 1.1
w°°“'“” Rich 169 173 169 24 -2.3
s Cros Davis 1,098 3,124 3,135 184.5 0.4
* Box Elder 87 51 53 414 39

"&-Not available .

[U'"U“'"W"Dorated.

e Bureay of the Cen

S

Reports, Saries p. 25, No. 689 (Washington D.C.: U.S. Government Printing Office, 1975).

SOURCE;

U. of Utah, College of Bu51ness, Utah Facts,
LomynHandbood y d

I 7. -14- l/\achlr{@@r?téi})cl? may coma\n erors

System, pp.

sus has combined the Salt Lake and Ogden SMSA's to form the Sait Lake City-Ogden SMSA.
@ us, Oepartment of Commerce, Bureau of the Census (Washington, D.C.: 1970), and Bureau of the Census, Current Population

An Introduc-
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TABLE 7

NUMBER OF NON-FEDERAL PHYSICIANS PER 100,000 CIVILIAN
POPULATION BY CENSUS DIVISION, December 31, 1974+

WEST NOATH CENTRAL
136

EAST NORTH
CENTRAL
141

SOUTH
EAST SQUTH | ATLANTIC
CENTRAL 157

113

WEST SOUTH CENTRAL
124

*Physicians as of December 31, 1974 and
Population as of July 1, 1974 for 50 States and D.C

Sponsored by the §.J. Quinney Law Library. Fufiding for digitization provided by the Institute of Museum and Library Services
o Lib

are—fethnology Act. administered by the Utah State Libran

MIDDLE
ATLANTIC
206

UNITED
STATES
164

NEW ENGLAND
208

SOURGE :  AMA . Physician Distribut VON ENICMEAIYMINNEDEensure in the U.S.. p- 25 (19747
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TABLE 8

NON-FEDERAL PHYSICIANS, CIVILIAN POPULATION,
PHYSICIAN-POPULATION RATIOS AND RANK BY STATE

Physicians Rank of
Civilian Non-Federal Physicians Per 100,000 Physician-Population
, Population {12-31-78) Population Ratio by State
State {1-1-73) Total  Patient Cars  Total  Patient Care  Total Patient Care
Tutal (50 States
and0CH° 209.689.000 342,611 276,070 * 163 132 — —
Alabama 3,551,000 3,509 2.967 99 84 49 47
Alaska 311,000 302 245 97 77 49 50
ANzo 4 2.126,000 3.772 2.876 177 135 11 12
Arkansas 2.052.000 2.039 1.699 99 83 47 48
Calforma 20.610.000 44,093 35,001 214 170 5 5
Colorada 2.448.000 4,488 3.645 183 149 21 8
Connecticut 3.076.000 6.646 5,282 216 172 4 4
Delaware 567.000 850 709 150 125 20 21
DC 714,000 3.249 2.408 455 337 1 1
Flonds 8.002,000 14.275 10.368 178 130 8 18
Georgia 4,831,000 5,916 4928 122 102 36 34
Hawar 792.000 1,412 113 178 143 10 10
Idaho 793.000 802 683 101 86 46 46
1hnors 11.096.000 17.594 14,409 159 130 17 17
Indiana 5.319.000 5.919 4962 1m 93 40 40
lowa 2.854.000 3122 2614 109 92 42 41
Kansas 2,240,000 2,969 2.441 133 109 27 27
Kentucky 3,321,000 3.879 3.253 17 98 38 38
Lousiana 3.733.000 4,806 4,007 129 107 3 30
Marne 1,036.000 1,342 1,071 130 103 30 33
Maryland 4,041,000 8.567 6,517 212 161 6 6
Massachuselts 5,785.000 13.226 10.228 229 177 3 3
Michigan 9,084,000 12.608 10.184 139 112 25 25
Minnesota 3,915,000 6,522 5,294 167 135 12 13
Mississippt 2.302.000 2,112 1.818 92 79 50 49
Missourt 4.752.000 6,741 5.433 142 114 24 24
Montana 729.000 814 719 112 99 39 36
Nebraska 1,531.000 1,971 1.613 129 105 32 3
Nevada 564,000 695 587 123 104 35 52
New Hampshire 803,000 1,247 1,014 155 126 18 20
New Jersey 7.300.000 12,102 9.884 166 135 14 i
New Mexico 1,107,000 1,401 1,080 127 a8 kk! 37
New York 18.083.000 45,026 35,874 249 198 2 2
North Carolina 5,265.000 6.614 5.286 126 100 34 35
North Dakota 624,000 632 538 101 86 a5 45
Ohio 10.723.000 15,383 12,938 143 121 23 22
Oklahoma 2,680.000 2,892 2,430 108 Nn 43 42
Oregon 2,263,000 3,736 3,038 165 134 15 15
Pennsyivania 11.824.000 19,348 15.866 164 134 16 16
Rhode Isiand 930,000 1.733 1.411 186 152 8 7
South Carohina 2.711.000 2,981 2.449 110 90 a1 43
South Dakota 676,000 566 496 84 73 51 50
Tennessee 4,108,000 5,480 4,471 133 109 26 28
Texas 11.890.000 15,440 12.811 130 108 29 29
Utah 1.169.000 1.789 1,481 153 127 19 19
Vermont 470,000 931 697 198 148 7 9
Vieginia 4,751,000 6.846 5.467 144 15 22 23
Washington 3.427.000 5.694 4614 166 135 13 14
West Viegiona 1.790.000 2128 1,740 19 97 37 39
Wisconsin 4.565.000 6.026 5068 132 m 28 26
_Wyeming 356,000 378 315 105 88 44 44

*Excludes physicians 12,996 Total Non-Federal and 2,447 Patient Care and population in Possessions

(rgl?"j-‘ Zone, Pacific [slands, Puerto Rico, and Virgin Islands!. Population total does not add due te
nding.

Source: Estimates of the Population of States: July 1, 1973 and 1974 (Advance Report .. Current Popu-
lation Reports Series P-25, No. 533, October 1974. T
l SOUR Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
. . Library Services and Technology Act, administered by the Utalj $tate Library, « .
CE: AMA, Physician Distributionsand dfedical Licensure in the

U.S. . 5. 33 71974
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TABLE 9

RELATION OF METROPOLITAN AREAS TO COUNTIES
WITHOUT AN ACTIVE PHYSICIAN IN PATIENT CARE,
December 31, 1974

LEGEND
M Metropolitan Areas

B Counties Without
an Aclive Physician
in Patient Care

%\ )
‘-!
3
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TABLE 10

Licensed Physicians, Dentists and Nurses 3
by Planning District and County

1972
Physicians ) Dentists Nurses
District :‘Bf 1 .0(_)0a N Per 1 ,0('30a
County Numb Popul Jumb Population - RN LPN
Bear River 63 82 52 67 288 73
8ox Elder 19 83 24 .79 96 39
Cache 44 97 28 62 186 32
Rich 0 - 0 - 6 2
Wasatch Front 1,250 167 491 66 3537 1,448
Davis 62 - 57 5S4 50 438 155
Morgan 3 .68 2 45 18 4
Salt Lake 1,004 2.08 335 .69 2,294 1,041
Tooele 11 50 7 31 58 N
- Weber 170 1.27 93 69 729 217
Mountainiands 154 94 91 .55 558 551
Summit 2 32 o2 32 16 14
Utah 146 97 85 56 521 521
Wasatch [ 92 4 - 61 2 16
Central 21 55 13 34 97 62
Juab 4 .88 3 .66 n 12
Millard 5 64 2 25 pi) 13
Piute - - : o - 3 2
Sanpete 6 50 2 .16 2 25
Sevier 6 55 6 55 26 10
Wayne - - 0 - 5 o]
Southwestern 30 76 27 .69 100 68
Beaver 3 73 2 49 14 7
Gartield : 4 1.28 1. 32 1 6
iron 10 75 9 68 42 19
Kane 4 1.48 1 ey - 8 5
Washington 9 56 14 87 25 31
Uintah Basin 10 40 6 24 a8 ‘25
Daggett - - 0 - 3 -
Duchesne 5 51 2 20 14 ) 11
Uintah 5 34 4 27 21 14
Southeastern 24 62 12 31 126 117
Carbon 13 .78 7 42 84 75
Emery 2 .38 0 - 5 16
Grand 4 64 2 32 11 12
San Juan 5 - 46 3 28 2 14
State Total 1,552 1.38 692 61 4,744 2,344

2Population used is the July 1, 1972 estimate of the Utah Population Work Committee.
Source:  Utah Canter for Heaith Statistics, Utah Health Profile, December 1973 (Sait Lake City, Utah).

SO0URCE: U. of Utah, College of Business, Statistical Abstract
of Utah, p. 1I-8 (1976).
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Mmbsr of hospitale, be

I == S

de, and heds per 1,000 popularion for all hospitals,
by geomrephic region and Stete: United States,

ls;r)nr-l hospitals, and spacialty hosptitsts,

All hospitals General hospitals Speclalty hosptcale
hic reglon
“0“,:5 snn! Bede per Beds per Reds per
Hoepitats Beds 1,000 pop- || Hospitals Bede 1,000 pop~ | Hospitals | Beds 1,000 pop-
ulacion ulation ulation
Ualted Statesew=s~===x 7,638 | 1,669,062 T 6.9 6,458 | 1,030,432 4.9 980 | 418,630 1.9
400,494 8.1 1,003 237,597 4.8 302 | 162,897 3
19,147 6.2 47 12,251 3.9 22 6,896 2.2
7,350 7.1 33 5,674 5.5 4 1,67 1.6
51,344 8.8 136 27,588 4.7 75 23,756 4.0
N 7.0 n 3,615 4.5 1,9 2.5
49,012 6.6 111 29,539 4.0 321 19,473 2.6
158,600 3.6 31 91,665 5.0 86 1 66,9315 3.6
97,827 8,2 254 59,632 5.0 73| 28,195 3.2
7,997 8.2 17 5,191 5.3 5 2,806 2.8
3,613 7.7 18 o2 5.2 2 1,11 .5
196,651 6.9 1,850 301,612 5.2 269 | 95,041 1.7
75,88) 6.7 253 57,976 3.1 42 | 17,907 t.5
33,140 6.2 117 21,604 4.4 19 9,5 1.7
19,986 6.8 143 17,260 5.9 10 2,726 0.9
17,201 7.5 158 13,820 6.0 11 3,3 1.6
53,916 5.9 232 41,764 4.6 33 -12,152 L.}
29,613 7.5 179 21,854 6.1 14 5,759 1.4
36,653 7.6 160 27,638 5.7 19 9,015 ¢ 1.8
11,301 7.3 111 10,159 6.5 1,14 0.7
5,501 8.5 60 4,558 7.1 1 943 1.4
70,900 6.6 14 51,557 4.8 39 19,343 1.8
6,315 9.2 68 4,599 6.7 3 1,716 2.5
36, 7.9 153 25,023 5.4 53 11,421 2.4
451,835 6.8 2,343 328,845 5.0 289 | 122,990 L.9
24,937 7.0 138 18,358 S.1 1] | 6,579 ¢ 1.3
11,875 5.8 101 10,851 5.3 b} 1,024 6.9
4,315 7.4 2, 4.0 $1,999 3.4
11,666 15.6 16 7,150 9.6 5§ 4,516 ) 6.0
50,629 6.5 214 39,394 5.1 20 11,235 1.4
33,188 6.9 178 22,988 4.8 22 10,200 | 2 .
20,087 6.0 L6 16,547 4.9 17 l 3,540 1 1.0
25,327 6.7 151 18,915 5.0 41 6,412 1.7
26,166 6.4 55 14,478 .6 25 | 11,688 2.8
17,838 7.8 126 12,459 5.4 6 5,379 2.3
32,974 6.2 143 22,914 4.3 5 10,060 . 1.9
17,141 6.4 142 13,301 4.9 11 3,840 L.4
18,885 6.9 84 12,335 4.5 10 6,530 2.
30,975 7.5 149 22,574 5.4 26 | 8,401 2.¢
75,886 6.4 531 59,771 5.0 52 16,115 1.3
3,522 6.9 110 23,082 4.7 24 ;10,44 2.1
16,426 9.1 30 11,392 6.3 1) 5,032 2.8
!
1
200,080 5.5 1,262 162,378 4.l 140+ 37,702 1.0
1,608 4.8 25 1,408 4.2 1 200 0.¢
10,891 5.2 79 9,681 4.7 4. 1,210 0.5
111,887 5.4 583 91,593 4.4 2. 20,29 0.9
15,0 6.1 a7 11,790 4.8 14 i 3,214 1.3
4,519 5.4 23 3,238 3.8 8 1,281 1.5
3,718 4.8 48 3,333 4.3 3] 385 05
5,707 7.9 67 4,185 5.8 2¢ 1,522 2.1
3,256 5.9 25 2,723 4.9 2 | 533 ¢ 0.9
, 225 5.6 56 4,767 4.3 8. 1,458 1.3
12,114 5.4 80 9,347 4.2 8, 2,767, 1.2
4,811 4.1 39 4,260 3.7 3y 571 0.4
17,556 5.1 121 14,200 4.1 13, 3,354 0.9
2,786 | 7.8 29 1,873 5.3 20 oL ! 2.8

Dept.
P. 48

of HEW, Vital and Health Statistics, Series 14-16,

(197

4).
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N No. 134, NURSING AND RELATED CaRE Houzs, BY STATES: 1971 AND 1973
. [Data are for plaed providing some form of narsing, vary widely among
1y States. For detalled deinitions, see source. Counr. based on periodie surveys]
i
vg BIDS RESIDENT BEps | REIMENT
4 FACILITIZS (1,000} PATIENTA FACTLITIES (1,000} PATIENTS
5. o €TATE (1,000) STATE {1,000}
¥
Wy .
4 1971 | 1973 | 1971 | 1973 | 1971 | 1973 1971 | 1973 | 1971 | 1973 | 1971 | 1973
v,
é Us..... 22,004 121,329 11,202 13,277 (1,076 ) 1,150 7.1 7.8 &2 7.3
320|329 |2A5| 301
: 191 [13.4 [ 141123} 13.4 45| 46| 41| a4
. 8 T .8 . .5 151|180 [138.7 | 145
5 6.4 | 48 5.7 L4| L5 L2 13
21151 117.3 | 13.8 | 156 3.5 57) 50 53
4,132 [146.0 1149.0 (121.5 | 128.6 3.8 1344|27.7( 3.6
211 [ 16.4 | 16,5 ( 14.9 15.1 33| 3.0 28 25
365 |21.9 (233|208 2.1 81.1 | 90.4{76.3 | 840
(L9 22( L7 21
19.2 (22,0 |17.5 | 19.8
72| 281} 1| 25 2.7 a2 63| 59 a1
360 [ 35.9 [ 35.0 | 20.6 | 20.7 50.5 | 63.8 | 83.2 | 58.0
304 (228 (25,9 20.8 | 244 29201 |238| A5
42 23| 27| 22 25 17.2 [ 17.1 | 18.0 | 15.7
84 3.9 4.2] 24 8 57.7 681|525 60.1 -
995 | 66.9 [ 75.0 | 6L.1 | &.5 45| 64| 61 6.0
47213251 31.5 | 2.0 281 7.5 80 686 T4
651 | 33.8 132.4 | 30.4 | 29.4 7.0¢ 7.5; &9 7.0
444 | 21.9 | 21,2 | 20.0 | 19.8 11431421122 13.0
308 | 18.6 | 17.9 | 16.5 | 15.9 4 70.8 [ 73.9 | 60.8 | 85.3
193 | 14.8 13.3( 138 4.8 45| 44 42
331 7.4 88| 7.6 . 38| 28| 34
200 { 14.7 [ 17.0 [ 13.8 | 159 157|157 141 140
907 | 49.7 | 50. 46.1 | 46.8 A6[30]282} A1
566 | 43.3 | 47.8 | 40,2 | 42.3 39| 46) .35 42
361 | 4l.1 (423 | 38.0| 38.8 37.6 [ 50.5 1340 | 40.4
L7} L9| L@ 1.7
Source: U.S. National Center for Health Health i annual.

SOURCE: v, S. Dept. of Commerce, S'iatist‘ica'l Abstract of the
United States, p. 85 (1976).
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TABLE 13
HOSPITAL AND POPULATION DATA
Income

County Number of Number of Resideat Per Per

Group Hospitats Hospital Beds Population Capita Bousehoid

STATE
COUNTY Duemholr 11974 Oecember 31, 1973 -9 —-
UTAH

LTAR 34 3,690 11,166,900 3,475 11,703
SEAVER 1 2 44 4,006 3,304 10,167
8aox ELDER 3 1 3 30,50C 3,827 12,430
CacnE 3 1 126 45,200 2.784 9,460
CARBCN 2 L 75 17,50¢ 3,229 9.517
OAGGETT 1 600 2,433 14,600
0avls 7 1 T4 110,400 3,339 13,211
CLCHESNE 2 1 32 1€.80C 2,449 8,514
EMERY 1 5,000 2,914 94105
GARFIELD L 1 14 3.000 3,173 10,578
GROND 1 1 38 6,100 2,641 8,952
IRON 2 1 13 13,30¢ 2,107 9,476
iuse 1 1 31 4,800 2,540 7,821
KANE 1 2,900 3,431 12,438
#ILLARD N 2 56 8,000 2,499 7,997
MOAG AN 1 4,40C 3,038 10,282
PIUTE 1 1.200 1,797 7,187
RICH 1 © 2,000 2,420 9,680
SALT LaKE 1 T 1,843 453,100 3,846 124342
SAN JUAN 2 2 63 11,400 1,983 7,993
SANPETE 2 2 46 12,400 2,566 7,517
SEVIER 2 «0 11,800 2,940 8,895
SUAMTT 1 4,500 3,628 11,228
TCOELE 7 1 e 23,400 3,783 12,647
UINT AR 2 1 31 15,500 2,954 10,408
utan & 3 %29 159,900 2,865 10,8%5
BASATCH L | 40 6,500 2,841 9,738
WASHING TON F 1 39 18,200 2,936 9,909
wAYNE i 1,700 2,381 8,028
REBER 7 2 523 138,800 3,914 12,488

SOURCE:  AMA,
in_the U.5., p. 307 (1974).

Physician Distribution

and Medical Licensure

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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TABLE 14

UTAH

AMERICAN FORK
American Fork Hospital
BOUNTIFUL
South Davis Community Hospital
CEDARCITY
Valley View Medical Center
GRANGER
Valley West Hospital
LOGAN
Latter-Day Saints Hospital
MOAB
Allen Memorial Hospital .
MONTICELLO
San Juan Hospital
MURRAY
Cottonwood Hospital
OGDEN
St. Benedict’s Hospital
McKey-Dee Hospital Center
PAYSON
Payson Hospital
PRICE
Carbon Hospital
PROVO
Utah Valley Latter Day Saints Hospital
SALT LAKE CITY
Holy Cross Hospital
Latter-Day Saints Hospital -
Primary Children's Medical Center
St. Mark’s Hospital
Shriners Hospital for Crippled Children
University of Utah Medical Center
TOOELE
Tooele Valley Hospital

SOURCE:  Joint Commission on Accreditation of llospitals, 1974
Annual List of Accredited Facjlities (1974) )
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SOURCE 15

Emergency Services

Principle

Adequate appraisal, and advice or initial treatment, shall be rendered to any ill or
injured person who presents himself at the hospital.

STANDARD I A well-defined plan for emergency care, based on com-
munity need and on the capability of the hospital, shall exist within every
hospital.’

INTERPRETATION The hospital must have some procedure whereby the ill or in-
jured person can be assessed, and either treated or referred to an appropriate
facility, as indicated. Most hospitals that offer a broad range of services can
provide effective care for any type of patient requiring emergency service.
Hospitals that offer a partial range of services may be capable of operating a
limited emergency service only, and, therefore, must arrange for the transfer or
referral of certain patients to other institutions. Some hospitals may elect to refer
all emergency patients. In either case, the referring hospital must institute essential
life-saving measures and provide emergency procedures that will minimize
aggravation of the condition during transportation. Inherent in this action is the
understanding that no patient should arbitrarily be transferred if the hospital
where he was initially seen has means for adequate care of his problem. The
patient may not be transferred until the receiving institution has consented to ac-
cept the patient. A reasonable record of the immediate medical problem must ac-
ompany the patient.

The .hOSpital and its medical staff should promote, and help develop, a com-
munity-based emergency plan, and should show evidence of such participation.

The degree to which a hospital provides emergency care should be guided by the
community plan.l 2

For further

Amerian (- guidance, refer to Emergency Medical Services: Proceedings of the Airlie Conference. (Chicago: The

ollege of Surgeons and The American Academy of Orthopedic Surgeons, 1969).

For .
1 hica ,\"“r; :"_r guidance, refer to Developing Emergency Medical Services: Guidelines for Community Councils.
N WoAmencan Medical Association, 1970} T
Sponsored by the S.J. Quinney Law Library. gdnd\ng for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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STANDARD 1I The emergency service, when maintained, shall be well
organized, properly directed, and integrated with other departments of the
hospital. Staffing shall be related to the scope and nature of the needs an-
ticipated and the services offered.

INTERPRETATION The emergency service must be well-organized and com-
petently directed. When warranted by its activities and its degree of complexity,
the emergency service should be organized as a department.™ ¥ An organizational
plan must be developed that identifies the emergency service, its place in the
overall hospital organizational plan, and its current relationship to other com-
munity emergency services. There should be a chief of emergency service who is a
member of the active medical staff and who implements the policies and super-
vises the professional medical services. In the absence of such an individual, the
direction of the medical services may be provided through a multidisciplinary
medica! staff committee, with the chairman of the committee serving as the chief
of emergency service.

The hospital and the medical staff are responsible for ensuring that emergency
patient care meets the general standards of care that prevail in other areas of the
hospital. Service must be available twenty-four hours a day, and medical staff
coverage must be adequate to ensure that an applicant for treatment will be seen
within a reasonable length of time relative to his illness or injury. If laboratory
procedures are indicated and ordered, due regard must be given to promptness in
carrving them out. The quality of emergency care provided shall be measured as
part of the hospital’s patient care evaluation program.*

Acceptable methods of providing medical coverage include the use of house staff
under adequate medical staff supervision, contract groups, whose members must be
members of the medical staff, or by having such coverage assumed by the medical
staff members. Where the medical staff has assumed the responsibility, all members
shall have obligation for emergency room coverage as determined by the medical
staff, each according to the limitations of his clinical competence and privileges;
specialists in limited practice shall be available on an established schedule for con-
sultation and special services in response to the needs of the emergency patient.
When physicians are employed for only brief periods of medical coverage, such as
evenings, weekends, or holidays, their professional and personal qualifications
shall be evaluated through the established medical staff credentialling mechanism
to ensure appropriate licensure, privilege delineation with approval by the govern-
ing body, and staff categorization.

There should be an adequate number of nurses for the amount and type of care to
be provided. These nurses should have had special training, and must possess the
Necessary professional skills for the adequate -performance of their duties. In
hospitals providing complete emergency service, every effort should be made to
assign a permanent nursing staff to the area. Hospitals providing limited
emergency service should assign an adequate nursing staff that is continuously
available for providing this care.

‘Fo

19(,5)r further guidance, refer to Emergency Services in Hospitals. (Chicago: The American Hospital Association,

N *For further guidance, refer to Emergency Department, a Handbook for the Medical Staff. (Chicago: The American
fedical Assaciation, 1966),

For a description of the requirements for the hospital’s patient care evaluation program, see the Quality of

Profe ; .
fesional Services section of this Manal.
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Cardiopulmonary resuscitative training® shall be required for the physicians,
nurses, and all allied health personnel who work in the emergency service.

Participation in emergency care conferences for ambulance personnel,® emergency
service personnel, and medical staff should be considered one of the educational
responsibilities of the hospital.

STANDARD III Facilities for the emergency service shall be such as to en-
sure effective care of the patient.

INTERPRETATION The emergency service area should be in proximity to the
emergency entrance, and be easily accessible from within the hospital. It should be
separate from the surgical suite of the hospital. The receiving area for the
emergency service should be kept free of obstruction at all times. The emergency
service area should have adequate space, and reception, examination, treatment,
and observation rooms should be provided in such numbers, sizes, and arrange-
ments as to ensure effective care of emergency patients.”

In hospitals providing extensive emergency care, work areas must be large enough
to accommodate the efforts of a multidisciplinary team. It is preferable that all
severely traumatized patients be treated in an appropriate area apart from other
patients. It is desirable that there be separate rooms for urgent, but limited, surgery
and for the treatment of fractures. Because many people, with many different
diseases, pass through this area, special emphasis must be placed on procedures
designed to eliminate the possibility of contamination and cross-infection.

All instruments and supplies used in the emergency service should be of the same
high quality as those used throughout the hospital. Suction and oxygen equipment
and cardiopulmonary resuscitation units must be available and ready for use.

Standard drugs, parenteral fluids, plasma substitutes, and surgical supplies must be
on hand for immediate use in the case of life-threatening problems, such as shock,
hemorrhage, impaired airway, cardiac arrhythmias, convulsive disorders, lacera-
tions, burns, snakebites, poisonings, and fractures. All resuscitation equipment and
supplies, including those used for tracheal intubation, tracheostomy, ventilating
bronchoscopy, intrapleural decompression, and intravenous fluid administration,
must be suitable for adults, children, and infants.

Radiologic and clinical laboratory facilities should be readily available for use at all
times. Whenever necessary, patients should be escorted by hospital personnel for
laboratory tests and radiological services.

Whven possible, emergency service personnel should prepare in advance for the
,arrival of a critically ill or injured patient. The planned reception of patients may
be enhanced by a communications system that provides information from persons
at the site of an accident or disaster, or in a moving ambulance.

Rapid communication with other departments of the hospital shall be ensured.
.

1
E
y or (ur\hgr Buidance, refer to Emergency Resuscitation Team Manual: A Hospital Plan. (New York: The American
Tleart Association, 1968)

"For furth i . . . .
Surgeons, lq‘;’?)w!dance, refer to Standards for Emergency Ambulance Services. (Chicago: The American College of

Fao ‘o
he :r;"‘”h” gudance, reler to Guidelines for Design and Function of a Hospital Emergency Department. (Chicago:
vrcan College ot Syrgeons, 1970)
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This may necessitate a separate communications system connecting the emergency
service and all functionally related areas, such as the blood storage area, the surgi-
cal suite, clinical laboratories, and diagnostic radiology.

STANDARD 1V Emergency patient care shall be guided by written policies
and shall be supported by appropriate procedure manuals and reference mate-
rial.

INTERPRETATION There shall be written policies concerning the extent of treat-
ment to be carried out in the emergency service. Such policies must be approved by
the medical staff and by the hospital management. They should be reviewed
periodically, revised as necessary, and dated to indicate the time of the last review.
Written procedures should be developed that are based upon these policies. The
policies and procedures should include at least the following:

« Explicit directions as to the location and storage of medications, supplies,
and special equipment.

» Methods for around-the-clock procurement of equipment and drugs.

« Specification of medical staff coverage, lists of medical staff members who
are on call, and lists of available special consultants.

« Instructions relative to the notification of the patient’s personal physician
and the transmission of relevant reports.

o Instructions relative to the disclosure of patient information. The same
regulations relative to confidentiality should apply to the emergency room
records as apply to other medical records.

« Plans for communication with police and local health authorities relative to
accident victims and to patients whose condition, or its cause, is reportable,
for example, persons having contagious diseases or victims of suspected
criminal acts.

s Instructions relative to the handling of persons who are emotionally ill, un-
der the influence of drugs or alcohol, victims of suspected criminal acts, con-
taminated by radioactive material,® diagnosed as dead on arrival, or who
have conditions requiring special instructions.

» Explanation of the disaster plan and how the emergency service is in-
tegrated into it.

Policies and procedures specifically for the medical staff shall relate to at least the
following:®

*» Medical staff obligation for emergency patient care

» Clarification of the levels of professional responsibility as related to assigned
clinical privileges

* Procedures that may not be performed in the emergency area, for example,
those requiring general or major regional anesthesia which should be per-
formed only in the surgical suite

. *For further giridance, refer to Emergency Handling of Radiation Accident Cases. (Washington, D.C.: United States
Momic Energy Commission, 1969),

< For further guidance, refer to Maragement of Fractures and Soft Tissue Injuries. (Chicago: The American College of
Mekeons, 1965) :
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« Circumstances under-which definitive care should not be provided, and the
procedures to be followed in referring the patient to another institution

« Appropriate utilization of observation beds

e Circumstances that require the patient to return to the hospital for treat-
ment, for example, when treatment is impossible to arrange otherwise

o Procedures for early transfer of severely ill or injured patients to special
treatment arcas within the hospital, such as the surgical suite, the intensive
care unit, or the cardiac care unit

« Instructions to be given to patient and/or family in regard to follow-up care

Current toxicology reference material and antidote information shall be readily
available, along with the telephone number of the regional poison control center.
Charts relating to the initial treatment of burns, cardiopulmonary resuscitation,
and tetanus immunization should be prominently displayed.

STANDARD V A medical record shall be kept for every patient receiving
emergency service; it shall become an official hospital record.

INTERPRETATION The medical record shall contain:
» adequate patient identification;

e information concerning the time of the patient’s arrival, means of arrival,
and by whom transported;

« pertinent history of the injury or illness, including details relative to first aid
or emergency care'’ given to the patient prior to his arrival at the hospital;

¢ a description of significant clinical, laboratory, and roentgenologic findings;
+ diagnosis and treatment given;
e the condition of the patient on discharge or transfer; and

e final disposition, including instructions given to the patient and/or his
family, relative to necessary follow-up care.

The record shall be signed by the physician in attendance, who is responsible for
its clinical accuracy. The emergency service should maintain a control register. The
information in the register should be minimal and contain only items necessary for
reference. The register should contain at least the name, date and time of arrival,
and record number of each patient served. The name of those dead on arrival
should be entered in the register.

The emergency room medical records should be used to evaluate regularly the
quatity of emergency medical care. Medical records of patients dying within 24
bours of admission to the emergency service should receive particular attention. It
1s desirable that the patient’s emergency record be incorporated in his previous
hospital record, if he has one, and that a copy be sent to his physician.

S . -
OURCE:  Joint Commission on Accreditation of Hospitals, Accre-

ditation Manual for Hospitals, p. 69 (1976).
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