
Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (pre-1965)

1929

State of Utah v. Esther Besares : Abstract
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc1

Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.
Woolley & Holther; attorneys for defendant.

This Abstract of Record is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact
hunterlawlibrary@byu.edu.

Recommended Citation
Abstract of Record, State of Utah v. Besares, No. 4927 (Utah Supreme Court, 1929).
https://digitalcommons.law.byu.edu/uofu_sc1/519

https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F519&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F519&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F519&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F519&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1/519?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F519&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu


In the Supreme Court 
of the State of Utah 

\S. 

ESTHER BES~-\RES. 
Defendant and Appellant. 

DEFE~D~-\~T'S ABSTRACT 

WOOLLEY & HOLTHER, 
Attorneys for Defendant. 
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In the District Court 
Of the Second judicial District 

WITIDN AND FOR \VEBER COUNTY, 

ST.ATE OF UTAH 

STATE OF l.'TAH. 

vs. 

ESTHER BES.A.RES. 

DEFEND_..\NT'S 

.ABSTRACT 

Defendant and Appellant. 

001. Complaint before Simon Barlow, City Judge and 
Ex-Officio City and Precinct Justice of the Peace, 
within and for the City of Ogden, County of Weber, 
State of l:tah. 

002. Warrant of arrest. 

003. Subpoena to Thelma E. Bruerton. 

004. Transcript of Committing Magistrate. 

008. Information No. 2959, filed May 13, 1929. 

IN THE DISTRICT COURT OF WEBER 
COUNTY, UTAH. 

Esther Besares having heretofore been duly com­
mitted by Simon Barlow, a committing magistrate of 
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2 
Transcript 

this County to this Court, to answer this charge, is 
Accused by the District Attorney of this Judicial 

· 'District, by this information, of the crime of I\1urder 
in the First Degree, a felony committed as follows, 
to-wit: 

The said defendant, on the 9th day of April, 
1929, at the County of Weber, State of Utah, wilfully, 
unlawfully and feloniously, of her own deliberately 
premeditated malice aforethought, made an assault in 
and upon ·the body of one Jack Farish, and then and 
there wilfully, unlawfully and feloniously, of her own 
deliberately premeditated malice aforethought, struck 
and stabbed said Jack Farish with a knife then and 
there held in the hands of the said defendant, and 
drove said knife into the body of Jack Farish, and 
thereby, by thus striking and stabbing the aforesaid 
Jack Farish with the said knife, as aforesaid, inflicted 
in and upon the body of the said Jack Farish mortal 
wounds, of which wounds he, the said Jack Farish, 
died on the aforesaid 9th day of April, 1929, and so 
the aforesaid Esther Besares, in the manner afore­
said, · unlawfully, feloniously and of her own delib­
erately premeditated malice aforethought, killed and 
murdered the said Jack Farish. 

009. Defendant arraigned. 

010. Defendant pleads "not guilty." Case set for trial 
on June 4, 1929. 

011. State's requests for instructions to jury. 

016. Defendant's requested instructions, one to twen-
, ty-six, inclusive. 
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INSTRUCTION NO. 2 

018. I charge you that under the evidence in this case 
you cannot find the defendant guilty of murder in 
the first degree. 

REFUSED .. 
GEORGE S. BARKER, 

Judge. 

INSTRUCTION NO. 3 

019. I charge you there is no evidence in this case to 
find the defendant guilty of murder in the second 
degree. 

REFUSED. 

GEORGE S. BARKER, 
Judge. 

INSTRUCTION NO. 23 

039. You are instructed that under the law of this 
state a homicide is justifiable when committed in a 
sudden heat of passion, caused by the attempt of the 
deceased to commit a rape upon or to defile the wife, 
daughter, sister, mother, or other female relative or 
dependent of the accused, or when the defilement had 
actually been committed. · 

The defilement of a female, as meant by these 
instructions, is accomplished when any male person, 
not- the husband of su~h female, has had sexual inter­
course with such female and the. attempt to ·defile a 
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4 
l'ranscri»t 

female has been accomplished when such male person 
has attempted to have sexual intercourse with such 

female. 

Likewise, an act of sexual perversion, or an at­
tempt to commit an act of sexual perversion, such as 
cunnilingus, is a defilement, within the meaning of 
these instructions. 

The fact of the defilement or attempted defile­
ment may exist v1here the female has given her con­
sent to such sexual relation as well as when she has 
not given her consent. 

If the jury believe from the evidence in this case 
that the deceased, Jack Farish, had sexual intercourse 
with the daughter of the defendant, or attempted to 
have such intercourse with her, or was about to take 
her away from her home for that purpose, or that 
the deceased committed an act of sexual perversion, 
or attempted to commit an act of sexual perversion, 
upon the daughter of the defendant, and if the jury 
further believe from the evidence that the defendant 
killed the deceased, Jack Farish, in a sudden heat of 
passion, and if the jury further believe from the 
evidence that said sudden heat of passion was caused 
by the said conduct of the deceased, then the jury 
should find the defendant "not guilty." 

And if, from all of the evidence in the case, the 
jury have a reasonable doubt as to the facts of justi-

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



5 
Transcript 

fication under this instructiLlD, it is the duty of the 

jury to acquit the defendant. 

GI\'"E~ IX P .. -\RT. REFt'SED IN PART. SUB­
JECT CO\.ERED BY I~STRlTCTIONS GIVEN. 

GEORGE S. BARKER, 
Judge. 

043. INSTRlJCTIOXS TO JUR.Y. 

IXSTRL'"CTION NO. 11 

052. The court charges you that the killing of a human-
being .. under our law, is justifiable when committed 
by any person in either of the following cases : 

First: When committed in the lawful defense of 
such person, or of a wife, husband, parent, child, 
master, mistress, or servant of such person, when 
there is a reasonable ground to apprehend a design 
to commit a felony or to do some great bodily injury, 
and there is imminent danger of such design being 
accomplished. 

Second: When committed in a sudden heat of 
passion caused by the attempt of the deceased to com­
mit a rape upon or to defile the wife, daughter, sister, 
mother, or other female relative or dependant of the 
accused, or when the defilement has actually been 
committed. 

The court further charges you that our statute 
provides that the bare fear of the commission of any 
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6 
Transcript 

of the offenses mentioned in the first subdivision of 
the foregoing, to prevent which homicide may be law­
fully committed, is not sufficient to justify it, but the 
circumstances must be sufficient to excite the fears 
of a reasonable person, and the party killing must 
have acted wholly under the influence of such fear. 

Our statute further provides that when a killing 
appears to be justifiable, the person charged must 
upon his trial be fully acquitted and discharged. 

If, therefore, you find in this case that the killing 
of the deceased by the defendant was justifiable, 
within the purview of the foregoing, then I charge 
you that it would be your duty to acquit the defend­
ant. 

INSTRUCTION NO. 12 

053. The defilement of a female, as meant by these 
instructions, is accomplished when any male person, 
not the husband of such female, has had sexual inter­
course with such female, and the attempt to defile 
a person has been accomplished when such male per­
son has attempted to have sexual intercourse with 
such female. The fact of the defilement or attempted 
defilement may exist where the female has given her 
consent to such sexual intercourse, as well as when 
she has not given her consent. 

INSTRUCTION NO. 13 

053. Yo.u are further instructed that in the enactment 
of the provisions of the statute providing for the 
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justification of hon1icide for the defiletnent or at­
tenlpted defilen1ent of a female, the legislature de­
signed it to apply only to L'ases \\'here the accused 
had come suddenly upon the defiler in the act of de­
filing or of atten1pting to defile. or \vhere he had un­
expectedly received reasonable. reliable information 
of the same. and the fatal blow was struck or act 
done in an uncontrollable passion, suddenly aroused 
because of the suddenness of the occasion and of the 
absenc.e of sufficient time for deliberation and for 
reason to gain sway over the passion. The law was 
not intended to shield an accused who, because of 

mere rumors or appearances which he himself deems 
but to be evidences of undue familiarity between the 
male and the female, determines to kill one or the 
other, and then, with that purpose in view, pursues 
and deliberately and wilfully kills while said persons 
are in no act of defilement and not in a compromising 
position. 

INSTRUCTION NO. 14 

054. If the jury believe from the evidence in the case 
that the deceased, Jack Farish, had sexual intercourse 
with the daughter of the defendant, or attempted to 
have such intercourse with her, and if the jury further 
believe from the evidence that the defendant killed 
the deceased, Jack Farish, in a sudden heat of passion, 
and if the jury further believe from the evidence 
that said heat of passion was caused by the conduct 
of the deceased, within the purview of the foregoing 
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8 
Transcript 

instructions, then I charge you, the defendant would 
be justified and you should acquit her. 

INSTRUCTION NO. 15 

055. You are further instructed that while under the 
laws of the State of Utah homicide may be justifiable 
when committed in a sudden heat of passion caused 
by the attempt of the deceased to defile the wife, 
daughter, sister, mother or other female relative or 
dependent of the accused, or when defilement has 
actually been committed, such sudden heat of passion 
must be such passion as arises immediately upon the 
accused discovering the deceased in the actual act of 
defiling said female, or attempting so to defile her, 
or upon discovering that said act of defilement has 
actually been committed, and that a homicide under 
such circumstances is not justifiable where there has 
been time for deliberation and cooling off. 

072. Verdict in open court June 7, 1929. 

"We, the jury empanelled in the above entitled 
action, find the defendant guilty of voluntary man­
slaughter as included in the information." 

LORENZO JEPPSON, 
Foremal).. 

073. Notice of motion for new trial served and filed 
on June 10, 1929. 

N;OTICE OF MOTION FOR NEW TRIAL 
To the State of Utah and David J. Wilson~ Esq., 
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District Attorney: 

You and each of you "·ill plenst' take notil'e that 
the defendant in the above entitled cause intends to 
and \viii moYe the Honorable Clnlrt above named in 
Department ~mber One thereof on the coming in 
of Court on June 10, 1929, or as soon thereafter as 
coun~el can be heard. for a new trial of said cause 
upon the following grounds : 

I. 
That the court misdirected the jury in matters 

of law. 

II . . 
Errors of the court in the decision of questions 

of law arising during the course of the trial. 

m. 
Conduct of the court in the case prejudicial to 

the substantial rights of the defendant. 

IV. 
That the verdict is contrary to law. 

v. 
That the verdict is contrary to the evidence. 

VI. 
Newly discovered evidence material to the de­

fendant and which she could not with reasonable 
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10 
Transcript 

diligence have discovered and produced at the trial. 

Said motion will be pased upon the files, records 
and transcript of proceedings had in said cause and 
affidavits to be hereafter served. 

075. Motion for new trial made and denied June 10, 
1929. 

Defendant sentenced to be imprisoned in the State 
prison for a term of not less than one year and not 
more than ten years. 

Certificate of proba~le cause ordered issued. 

Defendant's bail on appeal fixed. 

077. Certificate of probable cause. 

078. Order extending time in which to serve bill of 
exceptions to August 1, 1929. 

079. Order extending time in which to serve bill of 
exceptions to August 15, 1929. 

080. Ce;rt~ficate of Clerk dated July 31, 1929. 

2. BILL OF! EXCEPTIONS 

This cause came on for trial June 4, 1929, before 
.Honorable George 8. Barker, with a jury, where the 
following, among other· witnesses, were called and 

. testified : 
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M . ..-\.X P ... -\CE. a \vitness for the state. testified: 

I an1 living in Ogden at this tin1e. I was in Og­
den on the night of ... -\pril 8, 1~)~~- I knt\"· Jack Farish 
during his lifetime and sa"· him on the night ot April 
8. 1929, at ~14 Twenty-fourth Street. It was between 
10:30 and quarter to eleven. Others there were Mrs. 
Besare$. the defendant; Arnold Wolsky, Marsh and 
his wife, )lr$. Bruerton and Jack Farish. Mrs. Besares 
is the mother of )Irs. Bruerton. '\\~hen I arrived at 
the premises Farish was in the kitchen. I sat out 
in the kitchen for some time talking to Mr. Farish 
and Mrs. Bruerton and later I went into a bedroom 
where they had a hound or police dog showing off for 
the little boy that was in bed. Later I went to the 
dance hall and danced with Mrs. Marsh once. Mrs. 
Besares was dancing with Wolsky. I played a hand 
of "coon-can" with Mrs. Bruerton. After I played 
that game Farish and myself started to leave the 
place. While I was there people came into the dance 
hall and Mr. Robert Wheat came into the kitchen and 
talked to Mr. Farish, and later Bob Field came. When 
we started to leave Bob Field was sitting in a chair 
by the front door. 

4. Mr. Farish and Mrs. Bruerton was going to leave 
and the mother objected. They were in the living 
room. Mrs. Bruerton went some place and got a coat~ 
Mter she came back with a coat her and her mother 
got into an argument. Jack Farish told Mrs. Bruer­
ton not to go. The mother and daughter started fight­
ing. The fight went back into the dance hall :and 
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12 
Transcript 

we followed the fight back to the door of the dance 
hall. I went inside of the dance hall and Wolsky came 
in there. 

6. He came out of the kitchen and said there would 
be no trouble and so I said to Mr. Field, "Get hold 
of him," and we took him and put him back in the 
kitchen. 

7. When 1 saw the (butcher) knife Mrs. Besares 
had it in her hand. At that time Farish was standing 
and leaning in the door with his left hand in his hip 
pocket. His right leg below the knee had been am­
putated. He was wearing a cork leg or foot. 

Q. What, if anything, occurred following the 
time you saw Mrs. Besares with the knife. 

A. She rushed Jack Farish and a look came on 
Farish's face and he was asked, "Are you hurt, kid?" 
and he said, "Yes, plenty," and at that Field took 
hold of one side of him and I took hold on the other 
side. 

8. And we started out of the house with him. He 
relaxed. I ran for a taxi and we took him to the Dee 
Hospital. He died on the elevator in the hospital. He 
had a knife wound right there under his short ribs 
on his left side. 
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9. CROSS-EX.-\~llNATION 

10. I have kntJ\VU Jack Fari$h fiYt' or six years. On 
11. the morning of the ~lth ur the n1urning of t ht' ~th, I 

sa\v hin1 at the .Al~xander Hott'l in Ogdt1 ll with 1\lrs. 

Bruerton in room numb~r 8ix. 8itting on the bed. It 
'vas 1~ :30 or one o'clock in the day tin1e. At ten 
o'clock of that day I had seen Farish in that room. 
:\Ir5. BrueTton ''"a5 then \vith him. .At about 5 :30 in 
the morning. Sunday night or early ~fonday morning, 
)Irs. Bruerton came to his room in the Alexander 

Hotel. 

12. I got up and dressed and went down town and 
)Irs. Bruerton went in the room as I went away. When 
I eame back at ten o'clock she was still there. It was 
Farish's room. So far as I know she remained from 
fiye o'clock in the night until 12 :30 and one o'clock 
the next day. 

13. Farish was a printer. I do not know of him hav-
ing been employed on any job since I knew him. He 
lived in Salt Lake. 

18. During the most of the time I was in the kitchen. 
Jack Farish and Mrs. Bruerton were there too, but 
she was in and out of the kitchen. Farish and I had 
a couple of drinks of moonshine whisky and beer. 
There was a bucket of beer setting on the table. After 
I took a drink of moonshine I took a drink of beer. 
Farish also drank moonshine and beer. The bottle 
came out of his pocket. 
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14 .· 
rranscript 

20. The fight or argument between the mother and 
daughter started in the living room by the front door. 
I don't remember where I had come from immediately 
before that. I don't remember whether Farish and 
Thelma (Mrs. Bruerton) had been in the kitchen to­
gether just before' that. There was considerable mill­
ing around after we got through drinking. 

21. Thelma was dressed in a gingham apron. When 
she started to go out, she got a street coat. 

23. Farish and Thelma and I were near the front 
door and Mrs. Besares came from some place, trying 
to stop her (Thelma) from going out. Mrs. Besares 
said something to Jack Farish. 

Q. What did she say to him; that is, what did 
Mrs. Besares say to Jack Farish ? 

A. She called him a G- d- c- 1-. Farish 
denied it. The daughter said it wasn't right and 
then she started striking the mother, and next thing 
I saw was the mother with the butcher knife. 

24. I never saw Mrs. Besares leave the room. 

28. ·And the argument between the daughter and the 
mother didn't quiet down at any time until the stab­
bing. 

29~ · Q. Now the mother also said to Mr. Farish, 
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"You can1e do,vn here trying to break up a hon1e 
didn't you"? 

A. Yes. sir. 

Q. ".A.nd you are not going to take the girl out 
of the house," did she ! 

. .:\.. Yes, sir. 

35. ROBERT FIELD, a witness for the state testi-
fied: 

I went to the premises No. 214 Twenty-fourth 
Street, about 12:30 A. M., April 9, 1929. 

26. I wasn't there only a second. They were arguing 
when I went in. Jack Farish said he was going to 
leave and Thelma said if he left she was going with 
him. Her mother then said she couldn't go and the 
mother and daughter started wrestling or fighting, 
whatever you want to call it. They were just cussing 
one another and fighting. 

37. Mrs. Besares ran down to ·the kitchen and came 
back with a knife. She called Jack a home breaker 
and a G- d- c- 1- ~nd she struck him with the 

_ knife and backed. away. 

CROSS-EXAMINATION 

~- 1 had- known Jack Farish since about 1921 and 
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16 
Transcript 

and had chummed with him. My business is a card 
player. I have been living at 120 Twenty-sixth Street, 
since I got out of jail. I was in a couple of days this 
time. I was only just a boy when I first began. The 

39. first time I was arrested was about 12 years ago 
when 1 stole a barrel of beer and from then on out 
I was just arrested plenty. One time after another. 

50. Farish was by the street door when Wolsky came 
for him and I grabbed Wolsky by the neck and said 
"Whoo" and oozed him into the kitchen hallway. 

52. Farish was pretty drunk. 

54. ESTHER BESARES, a witness for the defendant 
testified: 

My name is Esther Besares. I am 45. I have 
been in the Weber County jail since April 9, 1929, 
·prior to that I lived at 129 23rd Street. My husband 
is section foreman for the Rio.·G:rande Railroad Com­
pany. I was born and raised i.n ·oxford, Idaho. Have 
lived in Ogden since 1910. My maiden name was 
Clements. I have a daughter named, Thelma Bruer­
ton. I have an adopted son. I have raised a good 
many mor~ children or partly raised them. 

55. My adopted son is eleven years old. Thelma was 
living at 214 24th Street on April 8th this year. Her 
husband was ;fn jail. 
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Prior to th~ night of ... -\pril 8, 1929, I had seen 

Jack Farish several titne~. but nevt.'r spokt.' to hint. 1 
knew of him being in several scrapes. 

56. ~-\nd that he 'vas in the hospital after he got 
stabbed the la$t tinte. I heard my son-in-law talking 
about it. I overheard others talking and how bad 
Farish was. I talked to the 'von1an in the Alexander 
Hotel affair. and she told me about hin1 being cut. 

57. I had heard of more than one incident. 

On Monday, ... -\pril 8. 1929, I went to Thelma's 
a bout 2 :30, then she asked me to go down town and get 
her some underwear and stockings, then I went home 
and put my supper on. Mr. Besares wasn't going to 
be home for supper. I went back over to Thelma's a 

little while, and then I went to my niece's, Mrs. Eames, 
and then to my sister's, Mrs. McKee, (Mrs. McCoy). 
About nine o'clock I went back to Thelma's. I met 
my little boy there, and he went right into the bed­
room and went to bed. 

58. On March 28, I went to Wyoming, came back the 
next day. When I returned, Mrs. Marsh said -to me, 
"I don't like the way Jack Farish is hanging around 
Thelma." 

59. During the course of the evening, I observed 
Thelma and Farish. 
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Tran&cript 

60. Q. Yes, go ahead and tell just what occurred? 

. I 

A. First Jack Farish kept following her around 
from one room to the other, and I said, 'Thelma, please 
ask him to go.' He kept going around all the time. 
and they kept drinking and drinking ; and finally 
everything was quiet in there, and I was playing soli­
taire, and when I got through with the game, I walked 
into the kitchen, and Jack Farish had her sitting on 
the table, and he had his head in between her legs. 
I grabbed hold of her and said, 'My God, Thelma, get 
·off the table, and you, Jack Farish, get out.' Jack 

· Farish got up and wiped his mouth and went out in 
the other room, and I ordered him out, and he went 
to the front door and stood there. And when Thelma 
went out, I said, 'Come here, Thelma,' and he was 

·trying to coax her to go with him when she walked 
over there. 

Q. What happened after that? 

A. When he came up, coaxing her and was go. 
ing, I walked over to the door, and I said to him 'Jack 
Farisp, you beast, you get out of this house, you dirty 
home-'Qreaker; you are not going to break up Al's 
~orne,' and then he struck me in the eye, and I 
·struck back at him, and he threw his hand to his 
hip, and I broke and run . 

Q. State whether or not you were frightened 
' :·of ··hi'm? 
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A. I sure \vas. 

Q. What were you afraid of? 

A. I 'vas afraid he was going to cut me like he 

did the rest of them. 

CROSS EX.AMINATION: 

Q. What happened then? 

A. They all ran after me. There was Field, 
Pace and Jack Farish. They chased me into the other 
room. 

60. I don't remember of having a knife. The next 
thing I remember, Jack Farish was standing outside 
of the door, and I was hollering for the police. 

62. I think I saw the knife in the dance hall lying 
on the floor. I don't know how it got there. 

64. I might have had the knife. I can't remember, 
whether I ran back into the kitchen or not when they 
ran after me. I might have gone back into the kitchen 
when they were after me, I was so excited. They 
were all after me, and I was excited. 

68. I had heard of Jack Farish cutting others. He 
cut Lemar one night at Thelma's last winter. I wasn't 
there, but I heard them talking about it. 
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20 
rranscript 

69. I don't remember going toward F~arish with the 

knife. I don't remember anybody else running to­
ward him with the knife. Wolsky came out of the 

kitchen just about that time and Marsh. They told 
me I didn't stick him. Wolsky told me I didn't, and 
Mr. Marsh said I didn't. The last picture I had of 
Farish, he was standing just ins·ide of the door with 

his left hand in his pocket. 

73. It worried me because Thelma was drinking. I 
knew AI Bruerton, Thelma's husband, was in jail for 
bootlegging. I knew they had served whisky at that 
place, but it wasn't with my wishes. I was begging 
them all the time not to do it. I stayed there to pro­
tect Thelma from Farish. 

74. Q. Mr. Marsh went there for the express pur-
pose of carrying on the booze business there, didn't 
he? 

Mr. Woolley. I object to this as being incompe·· 
tent, irrelevant, immaterial and not cross examination 
and what difference does it make whether the Marshes 
went there for bootlegging or not? 

The objection is overruled and defendant ex­
cepts. 

Q. Didn't they go there for that purpose? 

A. I didn't know it. 

93. MAX PACE recalled by the State in rebuttal. 
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TranscriPt 

96. Defendant's ex'-·eptions. 
Junt' 7th, 1~)~9. 

)fr. Holt her: Comes no\v the defendant and 

e..~cepts to the refusal of the court to giYe the defend­

ant's proposed instruction ~ o. 1. 

The defendant e..~cepts to the refusal of the eourt 
to giYe the defendant's proposed instruction No. 2. 

The defendant excepts to the refusal of the court 
to giYe the defendant's proposed instruction No. 3. 

The defendant e..~cepts to the refusal of the court 
to give the defendant's proposed instruction No. 4. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 6. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 7. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 8. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 9. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 10. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 11. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 12. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 13. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 14. 

The defendant excepts to the refusal of the court 
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22 
Transcript 

' · · to ·give· the defenda·nt's proposed instruction No. 15. 

' The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 16. 

· The defendant excepts to the refusal of the court 
to give the defenda11:t's proposed instruction No. 17. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 18. 

'The defendant excepts to the refusal·of the court 
to give the defendant's proposed instruction No. 20. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 21. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 22. 

The defendant excepts to the refusal of the court 
to give the defendant's proposed instruction No. 23, 
and particularly that part of it constituting the third 
paragraph of said proposed instruction No. 23, and 
particularly that part of instruction 23 contained in 
the fifth paragraph thereof. 

The defendant excepts to the giving of the court's 
instruction No. 3 and the whole thereof. 

The defendant excepts to the giving of the court's 
instruction No. 5 and the whole thereof. 

The defendant also excepts to the giving ·of the 
court's instruction No. 7, and particularly that part 
thereof contained in the third paragraph of said in­
stru~tion 7, and the fourth and fifth paragraphs of 
instruction No. 7. 
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The defendant excepts to the giving of the court's 
instruction No. 9 to the jury, and to the whole there­

of. 

The defendant excepts to the giving of the court's 
instruction No. 12 to the jury, and to the whole there­
of. 

The defendant excepts to the giving of the court's 
instruction No. 13 to the jury, and to the whole there­
of. 

The defendant excepts to the giving o fthe court's 
instruction ~o. 14 to the jury, and to the whole there­
of. 

The defendant excepts to the giving of the court's 
instruction No. 15 to the jury, and to the whole there­
of. 

The defendant excepts to the giving of the court's 
instruction No. 17 to the jury, and to the whole there­
of. 

The defendant excepts to the giving to the jury 

of the coures instruction No. 22, and to the whole 
thereof. 

The defendant excepts to giving to the jury of 
the court's instruction No. 28, and to the whole there­
of. 

The defendant excepts to giving to the jury of 
the court's instruction No. 29, and to the whole there-
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28 
Transcript 

XI 
That the court erred in giving to the jury its in­

struction No.· 14. (Tr. 504.) 

VII 
That the court erred in giving to the jury its 

instruction No. 15. ( Tr. 055.) 

XIII 
That the court erred in denying defendant's mo­

tion for a new trial and in refusing to grant to the 
defendant a new trial. (Tr. 073-075.) 

Respectfully, 

WOOLLEY AND HOLTHER, 
Attorneys for Defendant 
and Appellant. 

Received copy of the foregoing Assignment of 

Errors this ---------------- day of S·eptember, A. D., 1929. 

District Attorney 

Attorney General. 
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