Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (pre-1965)

1930

Samuel Moore and Charles Moore v. Deseret
Livestock Co. : Abstract of Appellant

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_scl
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.

George H. Crosby, Jr., H. Van Dam, Jr.; attorneys for appellants.

P.H. Neeley; Attorney for Respondent.

Recommended Citation

Abstract of Record, Moore v. Deseret Livestock Co., No. 4930 (Utah Supreme Court, 1930).
https://digitalcommons.law.byu.edu/uofu_sc1/521

This Abstract of Record is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact

hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F521&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F521&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F521&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F521&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1/521?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F521&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

CASE NO. 4930

IN THE

SUPREME COURT OF THE STATE OF UTAH

SAMUEL MOORE and
CHARLES H. MOORE,
Plaintirrs and Appellants,
va, JAN .7
DESERET LIVE 3TOCK
COMPANY.
Derendant and Leespondent,

Pl I

APPELLANTS’ ABSTRACT

GEORGE H. CROSBY, Jr,,
Evanxton, Wyoming,

H. VAN DAM, Jr,,
Sult Lake City, Utah,

Attorneys for Appellants.
P. H. NEELEY,
Coalville, Utah,
Attorney for Respondent.

Sponsored by the S.J. Quinney Law Library. ided by the Institute of Museum and Library Services
Library Services ana ¢ ed by the Utah State Library.
in errors




INDEX

Agreement. Exlibit A L. 0 ...
Amendment to Replvoo.. oo,
Answer of Defendanto. oo iiin v onn.
Assignmentof Exrors. oo oot
Billof Exceptions....ccoviviiiiiiien..
Complamt. . ... cooiii v,
Conclusions of Law. .. (... ... .. ...,
Decree. . . i i i i e e

e 0 e o

Defendant’s Rests tiive it ittt innnne e

Findiogs of Fact. ... ...
Motuca for New Tnal. ..o oiiiii i,
Notice of Appeal..... ... .. i,

Flaintiffs” Rests. oo iiiiiiiiiiiiii o045,

= P 1

Plaiztifis’ Witnesses.
Ferneiius. Heber

Direct .......

Cross.........
Rebuttal Direct .. .......... 000 .n.
Rebuttal Cross ....ocvvvvee s,

Moore. Chailes H.
Direct ..ot it ittt e
08 o T-T- 3P

Moore., Dora
Direct ...........
Cross........ s ereece e

Moore, J. E.
Direct . it i i i e ittt aea
[ OF 'o 1=1- 20U
Rebuttal Direct...ove vt vt ieerarnnn.

Moore, Samuel
Direct v vi it it it it ittt s e
Voir Dire. .o viesviininiecaoeencnns
Further Direct. oo it i et iiaenens
Cross ......
Re-Direct . oo ivieieieniereoecennnns
Rebuttal Direct. ... oo vereineennns
Rebuttal Cross ........cco0veenennn

Moore, Thomas E.
Direct ...... ... viiiiieeinnna.
Rebuttal Direct . . vvvevrveereevnnens

.

.

LS

..

.o

41
RS §
..67

...68

.41
)

...40
... 40

e 44

... 45

....68

...33

....35

...35
.o .37
... 40
...65

vee...66

. o

... 44
...68

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Te¢hnology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Moore, William

Direct .

Cross. .
Re-direct
Rebuttal Direct
Rebuttal Cross

s 0 a0 88 88 o
« s e e
.....

e s 9 8 8 80 a0 e e 0

Van Dam, H. Jr

Rebuttal Direct

s e 00 0 )

Defendant’s Witnesses
Hatch, Stearns

Direct ..
Cross...

s s e o8 00 s e 00 44

Moore, Clarence F.

Direct
Cross.

e o0 6 00 s e o b 0 s e s o

Re-direct..

Moore, David E.

Direct

Cross. ..

e 0 08 s 0 00 e s e

P 6 46 60 08 s e e 40 a0

Moore, Thomas E.

Direct
Cross.

Re-direct..
Sur-rebuttal Direct. ....

e s s 58 s s 00 s e s e

T s e e 0% s e ee s a0 s

s e 0 00 e

Moss, Henry

Direct
Cross.

T8 a8 s e 06 g0 0000 0

s 00 e0 00 08 00 0 s s e

Moss, William

Direct .

Cross.

Sponsored by the S.J. Quinney Law Library. Funding for digiti:
Library Services and Technolog)y

® 8 (e s e 80 s e s s

s €8 80 s e B0 8P 20 S0 P g 048 0 e

Re-direct.........

e e a0 s>

. e s e s e s a0 e s v o0

e s s 0 o0

e e s e s e s e 00 v .o

e e o8 40 s 0

ee oo

o e s

e e o0 v e 40 0y

ceeeeesa30
.32
...33
N
N

I 1)

NV
RPNV
P )
cernaas 63
coeee...03
RPN 71
ceeenn b4

L
vevieeasl

e s s e 0

55

.58
....b0

itization provided by the Institute of Museum and Library Services
t, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

'

|\‘|\:r‘



Pleading

Fie

1-2

IN THE

SUPREME GOURT OF THE STATE OF UTAH

SAMUEL MOORE and
CHARLES H. MOORE,
Plarntirrs and A ppellants.
Vs,
DESERET LIVE sTOCK
COMPANY.
Derondant and LRespondent.

(TrrLe oF CorRT axp Cavsr)
Complaint

Plaintiffs complain of defendant, and for
cause of action allece:

1. That plaintiffs are now, and for more
than sc¢ven vears last past have been the owners
of. and in the open. notorious, exclusive, actual,
continucus, peaceable and adverse possession of
an undivided two-thirds interest of, in and to the
following described property in Summit County,
Ctah:

(Dexcription by metes and bounds to same
3932.6 acres as mentioned in Decree and (fifth)
and last tract named in Findings of Fact and
Conclusions of Law.)

2, That the said plaintiffs claim title in
fee to the said premises, and that the said de-
fendant claims an estate or interest therein ad-
verse to the plaintiffs.

3. That the claim of the said defendant is
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without any right whatever, and that the saig
defendant has not any estate, right, title or in-
terest whatever in said land or premises, or any
part thereof,

4. That plaintiffs have paid all taxes that
have been assessed and levid on said premises
for more than seven years.

WHEREFORE plaintiffs pray:

(a) That the defendant may be required
to set forth the nature of its claims, and that all
adverse claims of the defendant way be deter-
mined by a decree of this court.

(b) That by said decree it be declared and
adjudged that the said defendant has no estate
or interest whatever in or tosaid land and prem-
ises; and that the title of plaintiffs is good and
valid.

(¢) That the defendant be forever enjoin-
ed and debarred from asserting any claim what-
ever in or to said land and premisces, adverse to
to the plaintiffs, and for such other relief as to
the court may seem just and proper, and for
their costs of suit.

H. VAN DAM, JR,,
Attorney for Plaintiffs.
(Duly Verified.)
Iiled December 27, 1927,

(T1rLe or Court AND Cavrsk.)

;}feading Answer
6-13 Comes now the defendant in the above en-

" titled action and answering the purported com-
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plaint of plaintifts heretotore tiled herein, ad-
mits, dentes and alleges as follows, to-wit:

1. The defendant denics the allecations set
forth and contained in paragraph 1 of the alleged
complaint.

2. Answering the allegations of paragraph
2 of the complaint the defendant admits that it
claims an estate and, or interest in said land, but
l:as no knowledye or information of the claims
oi the plaintiftx. and therefore denies the same.

3. The defendant denies each and every
allegation set forth in paragraph 3 of the com-
plaint.

4. Answering the allegations of paragraph
1 of the complaint. the defendant admits that
thie said Samuel Moore has paid taxes on said
land. but that such payment has been for the use
and benefit of defendant as hereinafter set forth,
and defendant denies that the said Charles H.
Moore has paid taxes on zaid land, except for
the year, 1927,

5. Except as herein admitted or otherwise
alleged thi: defendant denies each and every
otlier ailegation contained in the complaint.

For a further and ceparate answer to said
complaint this defendant alleges as follows:

1. That at all times mentioned herein the
defendant was a corporation organized and doing
business under the laws of the state of Utah.

2. That on the 8th day of May, A.D,
1919, the defendant herein entered into a writ-
ten agreement with David Moore and Mary
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Moore, his wife, father and mother of the plain-
tiffs herein, whereby the said David Moore ang
Mary Moore agreed to convey to the defendant
herein the lands described in plaintiffs’ com.
plaint together with other land and to pay de-
fendant a sum of money to be determined, in
consideration of the defendant herein conveying
to the said David Moore and Mary Moore, cer-
tain lands hereafter described.

That a copy of said agreement is hereto at-
tached and marked defendant’s exhibit “A” and
made a part of this answer.

3. That said agreement provides among
other things as follows: “It is mutually under-
stood and agreed that all of the above described
tracts of land are to be accurately surveyed a
the joint expense of both parties hereby, by a
competent and reliable surveyor, to be agreed
upon by said parties hereto. It is further mu-
tuallv understood and agreed by the parties
hereto that the deeds conveying the above tracts
or land shall describe said tracts of land in an
accurate manner and in accordance with said
survey. It is further mutually understood and
agreed by and between the parties hereto that
good and sufficient lawful fences shall be erected
along the dividing lines of said property owned
by the parties hereto, each party hereto to pay
one-half of the expense thereof; that said fenc-
ing is to be begun upon the execution of this
agreement and to proceed without delay until
completed.” o
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4. That after the exccution of said agree-
ment marked defendant’s exhibit =“\", the said
David Moore died. and on the 29th day of Au-
cgust, 1919, probate proceedings of his estate
were commenced in the Third Distriet Court of
Summit countv, Utah. and an administrator of
sald cstate was thereupon duly appointed and
qualified and entered upon the administration of
said estate: that the several heirs of said deced-
ent. inciuding the plaintiffs, formed a corporation
known as David Moore & Sons, Inc., and on the
16th day of February, 1920, duly assigned and
transferred to said corporation by instrument
duly executed in writing their right, title and
interest in and to said estate and which embraced
the land described in the complaint herein with
other land:. and in pursuance of said assignments
the Final Decree of Distribution in the Matter
of the Estate of David Moore, deceased, distrib-
uted said property to said corporation.

5. That at the time of the execution of the
agreement set forth herein and marked defend-
ant’s exhibit “A”, the plaintiff, Samuel Moore,
was the owner of an undivided 1-3 interest in
and to the land described in the complaint, and
thereafter, on the 15th day of May, 1921, the
said Samuel Moore and the plaintiff, Charles H.
Moore, by mesne convevances succeeded to an
additional 1-3 interest in said land. .

6. That the said Samuel Moore and Charles

H. Moore, plaintiffs herein, always acquiesced in,
consented to and agreed with the defendant that
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their interest in and to the land described in the
complaint herein should be governed by and
conveyed to said defendant in pursuance of and
under the terms of defendant’s exhibit “A”, for
the consideration of certain lands to be convey-
ed to them separately and hereafter described.

7. That in December, 1921, to fully carry
into effect the aforesaid agreement marked de-
fendant’s exhibit “A” on the part of the plain-
tiffs herein, the said David Moore & Sons, Incor-
porated, William I1. Moore and Rose Moore, his
wife, the plaintiff, Samuel Moore and Dora
Moore, his wife, the plaintiff, Charles H. Moore,
unmarried, executed a warranty deed conveying
to the defendant herein the land described in the
complaint, and delivered said deed to David
Moore & Sons, Incorporated, to be by it deliver-
ed to the defendant herein when the terms of
said agreement marked defendant’s exhibit “A”
were complied with; that the consideration for
said deed on the part of plaintiffs was the land
to be deeded as set forth in paragraph 6 of this
answer.

That a copy of said deed is hereto attached,
marked defendant’s exhibit “B”, and made a
part of this answer.

8. That a survey of the lands covered in
said contract of sale marked defendant’s exhibit
“A” having been duly made, to carry said con-
tract into effect the defendant executed and de-
livered to David Moore & Sons, Incorporated, a
deed conveying to said corporation the lands in-
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tended to be convered to it under said contract
of sale, and the =aid David Moore & Sony, In-
corporated. duly exceuted and delivered to the
defendant herein a deed conveyving to it the
land: intended to be so conveved under said
contract of sale.

That a copy of the deed exccuted by de-
fendant to said David Moore ¢ Sons, Incorpo-
razed. is hereto attached. marked defendant’s ex-
hibit ~C" and made a part of this answer.

That a copy of the deed executed by David
Moore ¢ Sons. Incorporated to this defendant,
13 hereto attached. marked defendant’s exhibit
“D” and made a part of this answer.

9. Thart the terms of said agreement mark-
ed defendant’s exhibit “A” having been com-
plied witi: as aforesaid, the said David Moore &
Sons, Incorporated, delivered to the defendant
the said deed executed by the plaintiffs as afore-
said and marked defendant’s exhibit “B”.

10. That az a consideration for the execu-
tion of said deed marked defendant’s exhibit
“B”, by the plaintiff, Samuel Moore, he was to
receive a deed, upon compliance with said con-
tract, defendant’s exhibit “A”, conveying to him
the following described land in Summit county,
Utah. to-wit:

(Description by metes and bounds of same
81.1 acres as first mentioned in paragraph 4,
Findings of Fact and Conclusions of Law.)

(Also description of an undivided one-half
interest to same 25.8 acres secondly mentioned
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in Findings of Fact.)

(And an undivided one-half interest to same
158.6 acres thirdly mentioned in Findings of
Fact.)

11. That in compliance with said contract
marked defendant’s exhibit “A” and the under-
standing and agreement with said plaintiff, Sam-
uel Moore, the defendant caused the said David
Moore d Sons, Inec., to duly execute and offer to
the =aid Samuel Moore a good and sufficient
deed conveying to him all the land described in
paragraph 10 of this answer; that the plaintiff,
Samuel Moore, bas refused to accept said deed,
and the defendant hereby deposits said deed
with this Honorable Court for the said Samuel
Moore or subject to such order as the Court
shall make.

That a copy of said deed is hereto attach-
ed, marked defendant’s exhibit “E”, and made a
part of this answer. ‘

12. That upon the execution of the afore-
said agreement marked defendant’s exhibit “A”,
the said Samuel Moore entered into the possess-
ion and occupancy of the land described in par-
agraph 10 of this answer and in the deed mark-
ed defendant’s exhibit “E”, and has ever since
occupied and now is in the possession and oceu-
pancy of said land, and during all said time,
from the 8th day of May, 1919, to and including
this date, said plaintiff, has had for bis own use
and claimed title to said land and has had the
products, rents, issues and profits therefrom.
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17 That ever since the exceution of said
agreement marked defendant’s exhibit A7) the
defendant has been in the quiet and peaceable
posscsston and occupany of the land described
in plamtiffs’ said complaint under a claim of
right and title thereto, with the consent, ac-
qui.scence and acrecment of the plaintiffs here-
in; that during said time and with the know-
Lodge of and without ebjection on the part of
plaintiffs the defindant has made valuable im-
pro.m.onis on said land and the other land cov-
ercC in said agreement marked defendant’s ex-
hibit A7, and during all :uid time defendant
Las grazed 1t animals thereon and has had the
provucts, rents, issues and profits therefreom.

14. That at the ume of the execution of
the afor:taid deed marked defendant’s exhibit
“B”. it was under-tood and agreed between the
defendant and the plaintiff, Charles H. Moore,
that he would accept in lieu of his said interest
in sald Sectien 16, Tp. 5 NCR. T E. S L. B. &
Al certain other land to be deeded to him by
said David Mcore & Song, Incorporated; that
the s2id David Moore & Sons, Incorporated, has
executcd and delivered to the said Charles H.
Moore a deed conveying to him the lands so
agreed upon and said Charles . Moore has ac-
cepted said deed and said lands in lieu of his
said interest in said Section 16.

That a copy of said deed is hereto attached,
marked defendant’s exhibit “¥”’ and made a part
of this answer.
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15. That to further assure the title in the
defendant of the land described in plaintiffs
complaint, the plaintiff, Charles H. Moore, has,
for a valuable consideration, made, executed and
delivered to the defendant a deed conveying to
it his interest in the said land.

That a copy of said deed is hereto attached,
marked defendant’s exhibit “G” and made a part
of this answer. |

16. That until the terms of said agreement
had been fully complied with as set forth in de-
fendant’s exhibit “A”, the defendant has paid or
caused to be paid all taxes assessed on the land
so deeded or offered to be conveyed to the said
plaintiffs herein, and in consideration thereof,
the said plaintiff, Samuel Moore, has paid or
caused to be paid the taxes assessed on the one-
half interest of the land described in the com-
plaint, but that said payment was for the use
and benefit of the defendant herein; that the
said plaintiff, Charles H. Moore, has never paid
the taxes on the land described in the com-
plaint, until the year, 1927, but David Moore &
Sons, Incorporated, has paid said taxes for the
use and benefit of the defendant herein; that
payment of said taxes have been so made ever
since the year, 1919, to and including the year,
1927. '

17. That by reason of the said Samuel
Moore and Charles H. Moore, plaintiffs herei,
acquiescing in, consenting to and agreeing with
the defendant that their right, title and interest
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in and to the land deseribed in the complaint
should be conveyed to this detendant as hereto-
fore set torth: that by reason of the said Samuel
Moore and Charles H. Moore joining in and ex-
ecuting 1o detendant the atoresaid deed marked
defendant’s exhibit “B"; and authorizing the de-
livery of said deed to the defendant upon the
fulfillment of the agreements heretofore sct forth;
that by reascn of the plaintiffs and each of them,
standing by and making no objection to defend-
ant enterit> in and upon. occupying and claim-
Inz the land described in the complaint, and

makins substantal improvements on said land,
and taking therefrom the products, rents, issues
and profits as herctofore setout; that by reason
of the ald Sumuel Moore, during all said time,
entering upon and into the possession of and
claimins the tracts of land described in para-
graph 10 of thi: answer as a consideration for
the execution and delivery to defendant of the
deed marked defendant’s exhibit “B’”’, and claim-
ing said land as liis own and taking therefrom
the products. rents, issues and profits ever since
the year, 1919, to the present time; that by rea-
son of the said Charles H. Moore, executing and
delivering to this defendant the deed marked
defendant’s exhibit “E” and accepting as the
consideration therefore a deed to the land de-
scribed in defendant’s exhibit “G”’; that by rea-
son of the premises as in this answer setforth,
the plaintiffs and each of them are in equity
barred and estopped from asserting or claiming
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any right or title or interest in and to the lands
described in their said complaint.  That Ly rea
son of the facts herctofore alleged in this ans.
wer defendant will suffer irreparahble 11’1Juz'y if
title to the land described in plaintiffs’ com.
plaint is decreed to the plaintiffs,

18, That the defendant submits to tlis
Court and offers to do equity in the premises a
this Honorable Court shall direct.

Wherefore, the defendant D“w that the
plamtxﬁﬂ or either of them, take nctiving Vv their
suld complaint; that the defendant bave title to
the land described in the comulaint, and that
the decds exceated therefore be found valid and
goe'and for such other and furtber order as
shall scemn Just in the premises, and for costs in

this behalf expended. '

P H. NEELEY,
Attorney jor Lige dant
(Duly Verified. |
Filed February 14, 1928.

(T1rzE or CovunT AND CATUSE.)
Reply

Come now the plaintiffs and by way of reply
to the affirmative matters set up in defendant’s
answer, admit, deny and allege:

1. The plaintiffs admit paragraphs1 2 and
3 of said affirmative matters but deny that said
plaintiffs or either of them were parties to said
agreement, or that they huve ever become parties
to said agreement or otherwise bound in any
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way for the carryving out of said agreement.

2. Plaintifts admit paragraph 4, but allege
that at the time of the death of said David
Moore, he only owned an undivided 1-3 interest
n and to said section 16 and that xaid corpora-
tion has never owned more than an undivided
1-5 Interest in said lands.

3. L .atatitls admit paragraph 3.

4. Plitnrtiffs deny each and every allega-
tion contained in vara roph 6.

5. Reniying to paragraph 7, plaintiffs ad-
mit the signing of said deed and that a copy
thereof marked exhibit 57 is attached to said
azswer and deny each and every allegation in
aid parag:aph contained: and affirmatively al-
tege tiat these plaintiffs never at any time au-
thorized any one else to iiake delivery of said
cced for and 1 their behalf.

6. Replving to parazraph 8, plaintiffs al-
leg= t-at theyv bave no knowledge or information
conccriing the matters therein stated and upon
that ground deny each and every allegation in
said paragraph contained, except that there are
attach-d to :ald answer copies of purported
descs mar-o, exhibit “C” and exhibit “D” re-
spectively. -

7. Replying to paragraph 9, plaintiffs al-
lege that thi:y have no knowledge or information
as to the matters therein stated and upon that
ground deny the same; and affirmatively allege
that if said David 3Moore and Sons, Incorporat-
ed, delivered said deed to the defendant that in

=
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so doing it acted without any right or authority
‘whatsoever from these plaintiffs.

8. Replying to paragraph 10, plaintify
deny cach and every allegation in said paragraph
contained, and affirmatively allege that there
never has been an agrecment betwe'en the plain-
tiff Samuel Moore on the one hand and the de-
fendant or David Moore & Sons, Incorporated,
or any one else on the other hand, under which
sald plaintiff was to receive a deed for the lands
in said paragraph described.

9. Replying to paragraph 11, plaintiffs ad-
mit that a deed copy of which marked exhibit
“E” is attached to said answer has been offered
to the said Samuel Moore and that he has refus-
ed to accept said deed and still refuses so to do;
and deny each and every other allegation in said
paragraph contained.

10. Replying to paragraph 12, plaintiffs
deny the same and each and every allegation
thereof but allege that under a separate agree-
ment between the plaintiff Samuel Moore and
the defendant, said plaintiff has had a limited
use of said premises in exchange for the use of
his lands by the defendant.

11. Replying to paragraph 183, plaintiff
deny each and every allegation therein contain-
ed except that plaintiffs admit that during patt
of the time and under the agreement mentioned
in paragraph 10 hereof defendant has grazed ifs
animals on said lands.

12. Replying to paragraph 14, plaintiff
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deny each and every allegation therein contain-
ed except that a copy of a purported deed ix at-
tached to saad answer marked, exhibit <197 and
in this behalt plamttts allece that if the plain-
tiff Charles H. Moore agreed to accept said deed
that he was induced to do =0 by fraud, misrep-
resentation, coercion and undue influence, the
detatls and particulars of which plaintiffs are
unable at this time to state.

13.  Replying to paragraph 15, plaintiffs
deny each ani every allegation therein contain-
ed except that a copy of a purported deed is at-
tached to ~aid an-wer marked exhibit “G’” and
plaintifis alleze that if the plaintiff Charles H.
Moore i.ace, executed and delivered any such
deed that .e was induced to so do by fraud,
misrepresentation. coercion and undue influcnce,
the details and particulars of which plaintiffs are
unable at ti.is time to state in full.

14. Replving to paragraph 16, plaintiffs
denv each and every allegation therein con-
tain-d.

15. Replving to paragraph 17, plaintiffs
deny each and every allegation therein con-
tained.

16. Replying to paragraph 18, plaintiffs
admit that the defendant offers to do equity in
the premises.

WHLEREFORE have fully replied, plain-
tiffs pray for judgment as in their original com-
plaint.
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H. VAN DAM, JR,,
Attorney for Plaintiffs
(Duly Verified.)
Filed ilarch 30, 1928,

(T1rLe or Court aAND CatUSE.)

Amendment to Reply
For a further, separate and additional reply
to the matters affirmatively stated in defendant’s
answer, plaintiffs allege that said matters and
things so alleged by defendants are barred by
the provisions of sections 4874, 5811, 5813 and

5113 Compiled laws of Utah, 1917.

H. VAN DAM, JR,
Attorney for Plaintiffs.
Filed April 25, 1928.

(TrrLE oF CourT AND CAUSE)

'Findings of Fact and Conclusions of Law

The above-entitled cause coming on for trial
at the April, 1928, session of said court, and
having been tried before the Court (a jury trial
having been waived) on the 25, 26 and 27th days
of April, 1928, Herbert Van Dam, Jr., appear
ing for the plaintiffs, and P. I1. Neeley, for the
defendant; and after hearing the allegations and
proofs of the partics, the arguments of counsel
and being fully advised in the premixes, the fol-
lowing findings of fact and conclusions of Jawin

said action are by the Court hereby made and
filed:
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Findings of Fact

1. That on the Sth day of Mav, 1919, the
defendant herein entered into a written agree-
ment with one David Moore and Mary Moore,
his wife, father and mother of the plaintifls
herein. whereby the said David Moore and Mary
Moore agreed to convey to the defendant herein
the lands described in plaintiffs’ complaint, to-
gether with other land and to pay defendant a
sum of monev to be determined, in consideration
of the derendant herein conveying to the said
David Moore and Mary Moore, certain other
lauds. and that at the time of entering into said
azrecment a part of the lands to be so exchanged
were unsurveved, aud a survey thereof was to be
made at the joint expense of the parties, and
thereupon the parties to =aid agreement were to
execute z-01 and sufficient deeds conveying the
land s0 exchanged to the parties entitled there-
to. and that fences should be constructed along
the dividing lines of said property, each of the
parties to =aid agreement to hear one-half of the
exjense of o fencing said land.

2. That after the execution of raid agree-
ment which iz marked exhibit #“A” in defend-
ant’s answer, and before the survey of said land,
the said David 3Moore died, and his estate was
administered in the Third District Court of Sum-
mit county, Utah, and the scveral heirs of said
estatc, including the plaintiffs herein, formed a
corporation, known as David Moore & Sons, Inc.,
and on the 16th day of February, 1920, assigned
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and transferred to said corporation by instrument
in writing their right, title and interest in and to
sald estate, and which right, title aud interest
embraced the land described in the complaint
herein with other lands, and ™ pursuance of
said assignments the property of said estate was
distributed to said corporation,

3. That at the time of the execution of the
said agreement marked exhibit “A”  the plain-
tiff, Samuel Boore, was the owner of an undi-
vided 1-3 interest in the property described in
the complaint, and thercafter on the 18th day of
May, 1921, the said Samuel Moore and the plain-
tiff, Charles H. Moore, had conveyed to them by
mesne conveyances an additional 1-8 interest in
said land.

4. That the said Samuel Moore and Chatles
H. Moore, plaintiffs in said action, always ac-
quiesced in and consented to and agreed with
the defendant, though they were not signers of
said acreement marked defendant’s exhibit “A”
that their interest in and to the land described
in the complaint should and would be governed
by said agreement and would be by them con-
veyed to said defendant in pursuance of and un-
der the terms of said agreement, for the consid-
eration of certain lands to be conveyed to them
separately, and described as follows:

(Description by metes and bounds of same 81.1
acres first mentioned in paragraph 10 of answer,)

(Also an undivided one-half interest in and
to same 25.8 acres secondly mentioned in pari-
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eraph 10 of answer.)

(-\lso. an undivided one-half interest in and
to the same 1534 acres thirdly mentioned in
paragraph 10 ot answer.)

And to the said Charles H. Moore the fol-
lowing deserived land. to-wit: The east half of
the north-cast quarter, and the north half of the
north-east quarter of the south-cast quarter of
Section thirty-four. Township five North, Range
seven East of the Salt Lake Base and Meridian,
containing 100 acres. more or less.

5. That the defendant caused to be con-
veved to the said Samuel Moore the tracts of
land sct opposite hiz name as above, and caused
to be conveved to the said Charles H. Moore the
tracts of land set opposite his name as abave, and
in consiveration thereof the said Samuel Moore
and Dora Moore, his wife, and the said Charles
H. Moore. unmarried and other, did, on the
day of December, 1921, make, and execute a
deed conveying to the defendant herein the land
described in the complaint, and caused said deed
to be placed with David Moore & Sons, Inec., to
be by it delivered to the defendant herein when
the terms of said agreement marked defendant’s
exhibit “A” were complied with; that the terms
of said agreement were complied with and said
deed so made and executed by the said Samuel
Moore and wife and Charles H. Moore, unmar-
ried and others was thereupon delivered to de-
fendant by the said David Moore & Sons, Inc.,
and said deed is good and valid, and was not ob-
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tained by defendant, except by the consent and
in accordance with the agreement and direction
of the plaintiffs.

6. 'That to further assure the title to the
land described in the complaint in the defendant
the said Charles H. Moore, unmarried on the
2nd day of February, 1928, made, executed and
delivered to the defendant a deed conveying to
it the said land described in the complaint, and
that said land was so conveyed voluntarily by
the said Charles H. Moore to the said defendant
and was not induced by fraud, misrepresenta-
tion, coercion or undue influence.

7. That upon the execution of the afore-
said agreement marked defendant’s exhibit “A”,
the said Samuel Moore entered into the possess-
ion and occupancy of the land described and set
opposite his name in paragraph 5 of these find-
Ings, and has ever since occupied and now iz in
possession and occupancy of said land, and dur-
ing all said timeg,gfrom the 8th day of May, 1919,
to and including the date of the filing of the
answer in this action, to-wit: the 4th day of Feb-
ruarv, 1928 said plaintiff, has had for his own
use and claimed title to said land and has had
the products, rents, issues and profits therefrom.

8. That ever since the execution of said
agreement marked defendant’s exhibit “A”, the
defendant has been in the quiet and peaceable
posseszion and occupancy of the land described
in plaintiffs’ complaint under a claim of right
and title thereto, with the consent, acquiescence
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and agreement of the plaintifts herein; that dur-
g said  time and with the knowledge of and
without objection on the part of the plaintifls,
- or cither of them, the defendant has made valu-
able improvements on said land and the other
land covered in said agreement, and during all
said time the defendant has grazed its animals
thereon and has had the products, rents, issues
and profits theretfrom. and has paid the taxes
thereon or caused to be paid thereon said taxes
under an agreement with the =aid plaintiffs
whereby the parties were to payv the taxes on
the land standing in their respective names for
the use and benetit of the equitable owner of
said lands untl the legal title thereto should
pass bv deed to the equitable owner, and that
the defendant is and was the owner of the land
described in the complaint: that the improve-
ments <0 made on =aid land consisted of fencing
the same and that the defendant has continu-
ouslv Jduring said time used said land for the
grazing of its animals thereon.

9. That thie court finds that each and all
of the averments and allegations of defendant’s
answer are true. and that the averments and al-
lezations of plaintiffs’ said complaint and reply
are untrue. ,

10. That the lands which are the <ubject
of plaintiffs’ said complaint are situated in Sum-
mit county, state of Utah, and are described as
follows:

(The same 393.6 acres mentioned in para-
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graph 1 of plaintiffy’ complaint and in decree.)
And as conclusions of law from the forego-
ing facts, the Court now finds and decides:

1. That the plaintiffs and each of them are
estopped from claiming any right, title or inter-
est 1n and to the lands described in the com-
plaint and in paragraph 10 of the above findings
of fact.

2. That the defendant have judgment
against the plaintiffs and cach of them, that they
have no cause of action against the defendant
affecting the land described in the complaint
and in paragraph 10 of the above findings.

3. That the defendant is the owner in fee
simple and entitled to the possession of the land
described in the Findings of Fact and complaint
herein, as against the plaintiffs and each of them,
and all persons claiming or to claim the same, or
any part of said land, under the plaintiffs, or
either of them, and that neither of said plaintiffs
has any right, title or interest in or to the said
land or any part thereof.

4. That the defendant is entitled to a de-
cree, as prayed for in its answer, to quiet its title
to the lands described in the complaint and in
paragraph 10 of the above Findings, as against
the plaintiffs and each of them, and all persons
claiming or to claim the same, or any part there-
of, under or through the said plaintiffs or either
of them, and that the defendant’s title to said
land is good and valid as against the plaintifis
or either of them, or any person or persons
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claiming by or through them or either of them,
and that the plantifty and cach of them are
estopped from asserting any right, title or inter-
est in or to =aid lands, and that the plaintiffs
and each of them, have no cause of action aflect-
iy ~ad lands against the defendant, and that
costs be taxed against the plaintifls,
5. And judgment is hercby ordered to be
entered accorcingly.
Dated this 25th dayv of December, 1928,
L. B. WIGHT,
Judge ot said Court.
Filed December 31. 1923,

(TitiE oF CorrT AND Cavsil)
Decree

The alove entitled cause having been regu-
lary called an: heard at the April, 1928, sessions
of zaid court, sitting without a jury, on the 25,
2+ and 27th days of April, 1925, and findings of
fact and conclusions of law, and the decision
thereon in writing being hereby made by the
Court, which are now on file in this cause,
wherein judient was awarded in favor of the
defendant and agzainst the plaintiffs and each of
them, on motion of P. H. Neeley, defendant’s
attorney:

It iz now, therefore, ordered, adjudged and
decreed, that the defendant have judgment, as
praved for in itz answer herein, against the
plaintiffs and each of them, that the plaintiffs
and each of them be and they are hereby estop-
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ped from claiming or asserting any right, title or
interest in and to the lands described in the com-
plaint and paragraph 10 of the Findings of Fact
herein; that the defendants have judgment
against the plaintiff and cach of them, that they
have no cause of action against the defendant
affecting the land described in the complaint and
in this decree; that all adverse claims of the
plaintiffs and each of them, and all persons
claiming or to claim said lands, or any part
thereof, through or under said plaintiffs or either
of them, are hereby adjudged and decreed to be
invalid and groundless, and that the defendant
be and it is hereby declared and adjudged to be
the true and lawful owner of the lands described
in the complaint and hereafter in this decree,
and every part and parcel thereof, and that its
title is ad judged to be quicted against all claims,
demands, or pretentions of the plaintiffs or either
of them, and all persons claiming by, through or
under them, and plaintiffs and each of them and
all persons ¢laiming by, through or under them,
are hereby perpetually estopped from setting up
any claim thereto, or to any part thereof; that
the defendant is entitled to costs in the sum of
$83.00.

That the lands which are the subject of said
complaint and of this decree are situated in Sum-
mit county, state of Utah, and described as fol-
Jows: (Rame 393.6 acres mentioned in paragraph
1 of complaint and paragraph 10 of Findings of
Fact.)
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Dated this 23th day of December, 1928,
Attest: L. B. WIGHT,
Joux E. Wrisnr, Judye of said Court.
Cleri.
Filed December 31, 1928,

(TrtLE OF CorrT AXD CAUsE)

Motion For New Trial

To the above named defendant and to P. H.
Neeley, its Attorney:

Pleasc take notice that the plaintiffs herein
intend to. and do hereby move the court to va-
cate and set aside the judgment entered in this
cause. and to grant zaid plaintiffs a new trial
thercof, upon the following grounds:

1. Irrecularity in the proceedings of the
court and adverse party by which plaintiffs were
prevented from having a fair trial.

2. Accident or surprise which ordinary
prudence could not have guarded against.

3. XNewly discovered evidence on the part
of the plaintiffs which they could not with rea-
sonable diligence have discovered and produced
at the trial.

4. Inszufficiency of the evidence to justify
the decision of the court, and that said decision
was against law.

5. Error in law occurring at the trial, and
excepted to by plaintiffs.

Said motion will be made upon the files and
records in this cause and upon affidavits to be
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hereafter served upon you.

H. VAN DAM, JR,
| Attorney for Plaintiffs.
Filed January 5, 1929.

(TrrLE oF CourT AND CAUSE) |
Notice of Appeal
TO THE ABOVE NAMED DEFEND-
ANT AND P. H. NEELEY,ITS ATTORNEY:

You,and each of you will please take notice

~that the plaintiffs and each of them hereby ap-

peal to the Supreme Court of the State of Utah,
from the decree made and entered in the above
named court on the 17th day of December, 1928,
in favor of the defendant and-against the plain-
tiffs, and each of them, and from the whole
thereof; said decree became final on the 1st day
of February, 1929.

This appeal is taken on questions of both
law and fact.

Dated this 25th day of July, 1929.

H. VAN DAM, JR,
Attorney for Plaintiffs.
Filed July 26, 1929,

Agreement
Defendant’s Exhibit “A”.
This agreement, made and entered into this
8th day of May, A. D. 1919, by and between the
Deseret Live Stock Company, a corporation or-
ganized and existing under the laws of Utah,
party of the first part and David Moore and

8 ided by the Institute of Museum and Library Services
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Mary Moore, his wife of Summit County, Ntate
of Utah. partics of the sccond part, wherchy
said partics of the sccond part agree to sell and
convey to said tirst party by cood and suflicient
deed. the tollowing described property:

All of Section 168, North and West of the

new railroad tracks of the Union Pacific

Railroad Company, with 30 acres more or

less in the Northwest Quarter of the North-

west Quarter, Section 30 all in Township 5

North, Ratge 7 East. and in consideration

therefor ~aid first party agrees to pay said

sccond pa:ties the ~um of 37.00 per acre for
each and every acre thereof.

The said first party further agrees to sell
and convey by good and sufficient deed to said
second party the following described lands now
owned by ~a:d first party. lving between the two
rallroad tracks of the Union Pacific Railroad, and

between Scction 16, running Southwest to
about the center of what is known as the
Big Fill, running Southwest straight across
the \'alle\' to the old railroad tracks; and in
consideration whereof said second party
hereby agree to pay to said first party the
sum of 27.00 per acre for each and every
acre thereof.

Said first party further agrees to convey to
said second parties all that tract of land lying
between said two railroads, lying south and east
of zaid Big Fill and running south to the land
owned by said second party, in

Section 32, in consideration whereof said

, .
second partics agree to pay to said first party
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the sum of $15.00 per acre for each and every
acre thereof.

Said first party further agrees to convey to
said second parties all that tract of land in

Section 28, lying South and East of the old
railroad tracks of said railroad company, in con-
sideration whereof said second parties agree to
pay to said first party the sum of §7.00 per acre,

Said first party further agrees to convey to
said second party all that tract of land com-
mencing in the Fast center quarter corner Sec-
tion 30, and running from said point southeast-
erly along a line to be located by said first party,
running along the ridges to the new railroad
track to a point near the high hill and including
all land South and West of said line, owned by
said first party, in Section 29, 82 and 30; in con-
sideration whereof said second parties agree to
pay to sald first party the sum of $7.00 per acre
for each and every acre thereof. All of the
above described property being located in said
Township 5 North, Range 7 East.

Said first party further agrees to convey to
said second party the following described strip
of Jand:

Commencing at about the West center quar-
ter corner of Section 30, in said Township
and Range, and running thence along a ridge
along a line to be located by the said first
party, in a Southwesterly, Southernly. and
Southeasterly direction, running thence
throuch parts of Section 25, 36 in Town-
ship 5 North, Range 6 East, to about the
West center quarter corner of Section 31,1
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sald Township 3 North, Range 7 Fast; in
consideration wheretor said xccond parties
agree to pay to said first party the sum of
SO0 per acre for ecach and every acre
thereof.

It is mutually understood and agreed that
all of the above described tracts of land are to
be accurately surveved at the joint expense of
both partics hereby. by a competent and reliable
surveyor. to be avreed upon by =aid parties here-
to. It is further mutually understood and agreed
Ly the partics hereto that the deeds conveying
the above described tracts of land shall describe
said tracts of land in an accurate manner and in
accordance with said surveyv. It is further mu-
tually undc:stood and agreed by and between
the parties hereto that ¢ood and sufficient lawful
fences shall be erected along the dividing lines
of said property owned by the parties hereto
cach party hereto to pay one-half of the expens-
es thereof; that said fencing ix to be begun upon
the exccution of this agreement and to proceed
without delay until completed.

It is expressly and mutually understood that
all land conveved hercby by said party of the
first part to said party of the second part is con-
veyed witiiout any water rights whatsoever ex-
cept only the drainage water which flows through
the tunnel, and such water as rices on the land
herein conveyed. It is further agreed that an
Abstract shall be furnished by the grantors to
the grantees covering each of the tracts of land
herein conveyed.
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IN WITNESS WHERLEOF the parties
hereto have executed this agreement in dupli-
cate, the date first herein mentioned.

DESERET LIVE STOCK COMPANY,
By Stearns Hatch, President,
Party of the first part.
DAVID MOORE,
MARY MOORE,
Parties of the second part.

Duly acknowledged.

Filed as Exhibit “A” to answer February
14, 1998,

(TitLE oF CoUurT AND CAUSE.)

ggzr;script Bill of Exceptions
1 The above entitled cause coming on regu-
larly for trial before the Honorable L. B. Wight,
one of the Judges of the Third Judicial District,
State of Utah, on the 25th day of April, A. D.
1928, at Coalville, Summit County, Utah, sitting
without a jury, whereupon the following pro-
ceedings were had: The plaintiff was represented
by H. Van Dam, Jr. and the defendant by P. H.
Neeley.
Direct Examination, William Moore, by
Mr. Van Dam.

17 William Moore testified on behalf of the
plaintifft My name is William Moore; I resideat
Juab, Utal; T am a son of David Moore. At

18 the time father died I was familiar with the land
near Castle Rock owned by David Moore and
the Live Stock Company. I was father’sad-

hy the Institute of Museum and Library Services
the Utah State Library.
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ministrator and the corpus of his estate was dis-
tributed to the t‘(\]‘p\)l‘:ltil\n. Nine of the child-
ren and two of the grandehildren of David Moore
were stockholders, T seeretaryv-treasurer,

I drew up an agreement with Sam and (Char-
lev about the Live Stock land trade and mother,
Mary Mooreoand I signed it It was made about
February, 1421, and there were two carbon cop-
tez of it. I do not have a copv.  Namuel Moore
hai the acrecment the last time I =aw it.  (Mr.
Neeley excepts to testimony regarding agree-
ment.)

The azreement wasx drawn up because Sam-
uel Mcore and hiz wife did not want to turn
their interest in the Moore. Estate unless they
get the meadow tract= between the tracks. I
L:d a carbon cony of it but do not know where
it 1s now. [ atten.iied a meeting of the Moore
corporation in 1921 when the agreement was
considered. There were minutes made of that
meeting in my Land writing (Plaintiffs’ Exhibit
S) signed by T. E., J. E, D. E. and Samuel
Moore and reading:

‘Minut:s of a meeting held at Castle Rock,
Ttah, Deec. 1:t.1921 * * The Deseret Live Stock
Trade was taken in consideration and that Sam
and Charley take the ground between the track
from cross-fence to tunnel for consideration of
their interest in Sec. 16, ete.”

The crozs-fence referred to was the one on
section 32 and a little north-west of the ranch
house, running in a westerly direction. After
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that meeting I had a conference with the Live
Stock Co. officials at the Moyle law offices, either
in the spring of the year or in June. The deed
(Defendant’s Exhibit No. 2 from corpofation,
Samuel Moore, et. al.) was turned over to Sam-
uel Moore and he had it when he and I had that
conference. Moyle objected to the trade going
through, Sam produced the deed to Mr. Moyle.
Sam Moore still kept the deed and I have not
seen it since until I saw it here in Court.
Cross-Examination, William Moore, by Mr.
Neeley. '

There was a cross fence in Section 82
There was another not entirely a cross fence,
near the line of section 21, which went round a
field and to the right of way fence on the east
side, but not on the west. There are two, one
on the south line of 16 -and there is a cross fence
built across the meadow. It was not running or
meaning a cross-fence from one right of way to
the other. There was a fence that I think was
probably a quarter mile from the south line of
section 21. It was, as near as I could tell,a
mile or three-quarters of a mile below the tun-
nel fence.

At the conference with Mr. Moyle and with
Mr. Moss at Bountiful, I was there as an officer
of the company and some of the directors told
me to go. The deal was not called off Mr
Moyle found fault with the title and Mr. Moss
sald the fence was not up to contract.

I was born and raised on the Moore Ranch,
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moved awayv five vears ago, but have been there
each year since. I have heard no objection to
thisz land trade going through except what was
said at the Live Stock oftice. The last time I
saw the deed ( Exhibit 2) it was in Sam Moore’s
possession at Castle Rock in 1921, Sam"pro-
duced what I presumed was that deed in Moyle’s
office.

Re-Direct Examination, William Moore, by
Mr. Van Dam.

To tiest of my recollection it was”this deed
I saw in Moyvle's office. I did notread it. Iam
satisfied it was that deed Sam had.  Mr. Moyle
read it and objected.

Re-Cross Examination, William Moore, by
Mr. Neeley.

Q. Didn't you say it was the abstract he
objected to?

A. I said he objected to making a trade on
the abstract of title, but I didn’t say before the
trade in June. |

Direct Examination, Samuel Moore, by Mr.
Van Dam.

Samuel Moore testified as follows on behalf
of the plaintiffs: I am Samuel Moore, of Castle
Rock, Utah, one of the plaintiffs. I represent
Charles H. Moore by Power of Attorney (Plain-
tiff s Exhibit 9.)

I have a written lease on Charles’ lands in
Section 16 (Plts. Ex. 10). 1 exhibited both to
William Moss, of the Live Stock Company, when
I went to see him about the exchange of land,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



39

40

41

43

44

34

and I asked him if it was satisfactory with hiy
to use my land on the North side of the trac
and let me use the Live Stock Company land
between the tracks and he said yes. I have bea
paying taxes on my portion of Section 16 and
this is a tax receipt for my interest in Section 1§
for 1927 (Pltfs. Ex. 11). I am not aware of any-
one else paying taxes on it since 1919,

I corresponded with Henry Moss, secretary,|
in 1921-2. I received letter Exhibit 12, but]
broke my leg and could not go then, so I went
about June Ist, 1922. I then had the deed by
the Moore Company, and me, and others with
me, and showed it to the Live Stock officials and|-
Attorney Moyle at Woods Cross and Salt Lake,
Mr. Moyle asked for an abstract of title. I said
I only had the deed. I took that deed home and
put it in my little safe. I never turned the deed
over to Thomas E. Moore or authorized him to
deliver it to the Live Stock Company, and it was
not taken out of my safe with my knowledge
and consent. I do not know when or by whom
1t was taken.

I wrote the first of three letters marked Ex- i
hibit 14 telling the Live Stock (ompany that I
wanted the deed about July 20,1922 and Stearns
Hatch, president, answered stating they were g

forwarding their abstract to me and they wrote .
on August 9, 1922, saying they enclosed Live |
Stock Company abstract but I didn’t get it and
I had correspondence with them about the trade

until latter part of 1927 and these are copies of
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my letters and their answers (Pltfs. Ex. 13-\ to
15-J, inclusive).

Voir Dire Examination, Samuel Moore, by
Mr. Neeley.

The letter dated April 6, 1927 (Pltfs. Ex.
15-A) 1s exact copy of one I wrote Henry Moss,
Woods Cross, Gtah: and the one not addressed
to any one (Plifs. Ex. 15-C) wax to Hlenry Moss;
my letter dated September 23, 1927, to James H.
Movle (Pltfs. Ex. 15-1) is a correct copy of one
I sent to him. except the part [ tore off and I do
not recollect why I tore that off (see Pltfs. Ex-
hivit 16).

Mr. Neeley objected to Plaintiffs’ Exhibit
15-C and objection was overruled.

Further Direct Examination, Samuel Moore,
by Mr. Van Dam.

Since 1919 Charles and I have occupied the
lJand between the tracks, from the cross fence
near the ranch house on Section 32 up to the
South line of Section 16 by grazing my cattle
and putting up hay on it. Live Stock Company
has occupied that part of Section 16 north of
the tracks. Charles and I paid all taxes on our
portion of it. The Live Stock Company paid
taxes on the land between the cross fence and
Section 15 between the tracks as far as I know.

I have constantly aszked the Live Stock
Company for a deed made direct to me and
Charles H. Moore but not through T. E. Moore.
I have claimed my half interest to the exclusive
title to the land in Section 16 south of the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



36

tracks and between the tracks.

I received a letter from Live Stock Com-
pany last July forbidding me to cut hay on
ground standing in its name, after niost of the
hay was up. (Pltfs. Ex. 15-1). Because of this
letter I went to see Mr (William) Moss.

It is my signature on Exhibit ‘8’ (Minutes).

59 I was at that meeting. There a memorandum
agreement with the administrator was read and
considered. I lost my copy of it after 1922 and
bave not found it. I kept it in the safe with
the deed (Pltfs. Ex. 2). They were both there
in July, 1922 in my possession, when I saw the
safe last. August Ist I was taken from the
ranch with my children and thingsincluding the
safe, deed and agreement. I never saw the deed
(Pltf's Ex. 2) since until I saw it in Court. I
searched for it and couldn’t find it.

Ot
Lo

The deed from the Moore Company tome
54 (Pltfs. Ex. 4 and Dfts. Ex. E) was tendered af-
ter this suit was filed. It describes half interest
in Sections 21 and 16 between and south of the
tracks. I never had any agreement with the
Moore Company to accept the land described for
my land in Section 16. I first knew that the
Moore Company wanted to transfer this land to
me when Tom called me up by telephone about

a year ago. I refused to accept any such deal.
I attended a stockholders’ meeting of the
55 Moore corporation at Castle Rock, November 2],
1927, and discussed the Live Stock deal. T ask-
ed to have plaintiffs’ ExLibit 17, objecting toit
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put in the minutes. I had and heard discussion
with T. E. Moore.  He refused to give me all
the land between the tracks.  As I remember he
said I could have the land on Scction 21 and he
said mine wou.d be bounded and they would find
it in the spring some time. I objected to that.
I asked how much money they owed me. He
admitted he owed me something: never said how
much. No part of the land was discussed; Tom
said he would not give me the land between the
tracks.

Cross Examination, Samuel Moore, by Mr.
Neeley. '

I was away when father arranged the ex-
change with the Live Stock Company in May,
1919. I helped arrange the lines for exchange;
we had been trving to arrange it for several
vears. Thev arrangzed the lines with Mr. Moss
and Mr. Hatch when there. After that I rode
over the lines several times with William Moss.
We never ad justed fences on 16. They were to
get evervthine north of the high line tracks, and
my interest when we got clear title to the land
between the tracks. I had nothing to do with
another contract for Stearns Hatch was to get
the land south and east of the tracks as I was
away to the ‘Uintah’ reservation. (Witness here
pointed out some fences and there is nothing in
the record to show many of them.)

Mr. Moss told me scveral times and I told
him that he could have my land north and west
of the tracks in 16 if he deeded Charley and me

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



38

all this ground in Section 21 down to the cross
section fence in section 32. I built many of the
partition fences for the Live Stock Company be-
tween 1919 and 1925. It used all the land in
section 16 north and west of the tracks since
61 1919. There was no dispute about their using
my land as long as I used theirs between tracks.

There was a suit between me and the Moore
Company in 1923 about hay taken off on the
contract. Hatch Brothers used the land lying .
to the east and south from 1919 to 1924 when [
started using my portion and Charley’s. The
last two years the Rigby Ranch Cowmpany has.
I did not consent to it. Charley and I have
used the land between the tracks on Section 21

62 exclusively since 1919. I always disputed the
right of the Live Stock Company to have title
to that ground on Section 16 until they gave
Charley and me a good title to the land between
the tracks and I so told both Mosses and Hatch
and Moyle. I wanted all between the tracks
down to the cross road fence; they constantly
stalled and I could not get anywhere with it I
asked for a deed from the Live Stock Company.

63 I helped execute pltfs. Ex. 2. T don’t think the
three top lines were on it when I signed it—I am
positive they were not. It was made to be ready
to do business with the Live Stock Company.
I put the deed in my little safe, with a lock on

64 1t. The safe was moved from my place in 1922
when T. E. Moore appeared before me as a dep-
uty sheriff on August Ist and asked me and my
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children to get in his car with all my valuable
papers.  The safe was in his possession until
1923, T kept the key avound my neek. T was
not sick when he came—I was out repairving the

hav rack.

When I got the :afe back it was not locked:
am sure I got 1t from T. E. Moore and not my
wife. When I got it the deed and agreement
with adminiztrator and another were gone. It is
up to the Court to decide whether T. L. Moore
did or did not purloin them. I don’t know
whether or not I told Mr. Moss and Mr. Hatch
that there was a deed out that had never been
delivered. I toll the county recorder to watch
out for it and tell me if it came in. I told the
Live Stock people repeatedly that I would not
have T. E. Moore and P. H. Neeley transact any
business for me. 1 first heard the deed had
been delivered to the Live Stock Company after
it had been recorded November 16, 1927. I nev-
er offered to buy the land between the tracks in
section 32 and up to the south side of Section 21
from the Moore Company. (Mr. Van Dam ex-
cepts to testimony regarding agreement.) My
brother, John, and I never entered into a writ-
ten agreement to take this land over from the
Moore Company. After Tom took me from
the ranch they did not take me to a sanitarium
or to a hospital, but to a residence in Salt Lake
where T. E. Moore took me and left me. I am
ready to deal with the Live Stock Company di-
rect in this exchange. I would not deal with
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the Moore Company even if I could get the same
thing.

Re-Direct Examination, Samuel Moore, by
Mr. Van Dam. _

Neither Company has ever offered me a deed
to the ground between tracks west of Section 21
and down to the cross-fence.

Direct Examination, Dora Moore, by Mr,
Van Dam. |

Mrs. Dora Moore ‘testified on behalf of
plaintiff as follows: I am Dora Moore, wife of

~Samuel; I live in Castle Rock. I have seen the

deed (Pltfs. Ex. 2); it was in my husband’s pos-
session up to about August 1st, 1922. He kept
it in his safe with other valuable papers. I un-
derstood Tom Moore took the safe but I was
away then. My children and I went to bhis
house and got it after it had been away two and

a half months. T. E. Moore once told me he
had that deed and he was going to try to get it
fixed up before Sam returned so Sam wouldn't

have that to worry about.

Cross-Examination, Dora Moore, by Mr |

Necley.
I recognize the deed because I signed it and
1t was signed by a notary. T. E. Moore did not

say how he got it. I don’t think it was locked
at T. B. Moore’s. I never told the Live Stock |
people Mr. Moore had taken the deed and not

to accept it. I didn’t look through the safe for
the deed because T. E. said he had it. I am sure
he said he had the Live Stock deed and not the
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Hatceh deed.

Direct Examination, Heber Fernelius, by
Mr. Van Dam '

Mr. Fernelius testified in behalf the plain-
tiffs: My name 1= Heber Fernelius; foreman for
the railroad atr Castle Rock 5} vears. I have ob-
served who was in possession of the land from
the cross-fence by the ranch house up to Rection
16 all of that time. Samuel Moore has been
taking hay out and running stock on there.

Cross LExamination, Heber Fernelius, by
Mr. Neeley.

I cannot say he had exclusive control. At
times there was other stock there. I saw Clar-
ence Moore of the Moore Corporation cutting
hay there in 1923, but since then Sam has taken
care of it aud cut the hay every yvear.

Direct Examination, Charles H. Moore, by
Mr. Van Dam.

Charles H. Moore, one of the plaintiffs, tes-
tified in behalf of the plaintiffs: I am Charles H.
Moore. Ilive in Evanston, Wyoming. That is
my signature to a Power of Attorney (Pltfs. Ex.
9) for Samuel Moore to handle my business. It
is still in force. Plaintiffs’ Exhibit 10 was given
by me to Sam to run my land.

I saw T. E. Moore February 2nd, 1928. He
came to ranch with D. E. Moore with a paper to
break the Power of Attorney and two papers to
make an exchange on some ground in Section 16
for some land I think was Section 32. They
kept after me to sign those papers and I did not
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want to sign them. I went to Evanston and
there signed the one to the Live Stock Company.
I don’t like to sign papers. They sent the pa-
pers to me by mail and I didn’t take them out of
the post office because 1 did not think they
would do me any good. They were returned to
T. E. Moore from the postmaster in Evanston,
I think I was to get a piece of ground and fifty
dollars for signing them. I did not get the fifty
dollars or the papers either because I refused
the papers. I think the deed I was to get de-
scribes land in the Little Field. I don’t know
how much as I have not been on the ranch fora
year and I don’t care whether I go back to it or
not. When they came down to see me it seemed
they did not want me to talk to Sam about these
papers and wanted to break up Sam’s Power of
Attorney on these papers.

Cross Examination, Charles H. Moore, by
Mzr. Neeley.

I am one of the heirs of the Moore Estate
and ought to be a stockholder in the Company.
When my brothers Thomas and Dick (D. E.)
came they explained the deal very fully. They
got the deeds drawn up and took them back to
me. I fully understood what they were. They
read the deed over to me and the lady wherel
boarded read it over to me.

Q. I read (Mr. Neeley) the whole deed over
to you'did I not?

A. Yes sir.

I then wanted the deed so the Live Stock

ibrary Services
Library Services a
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could get the land north and west of the tracks
in 16.  After I signed T decided T did not want
it for a certain reason.  That deed was read over
to me fully and by the lady who took the ac-
knowledgment also. I did not go any further
because I wanted to drop it and refused to take
it out of the postottice. The lady who took the
acknowledgment said if I wanted the deed de-
livered to @ive it to Mr. Moore and I gave it to
him. It was the same as the deed of the Moore
Corporation and I got a dollar for each deed.
Tom Moore told me I would get one hundred
acres of land in section 34 for it. He took my
deed bazk after it was delivered to me and

~ brought it down to Coalville for recording and 1

refused 1t after it came back. I did not take the
deed becausze there was a mortgage on it that
was not released. I took the two one dollar
checks but will give back the two dollars any
time.

Samuel and I have been putting up the hay
on the land north and west of track since 1919.
No. I mean across the cross-fence, north of the
hay land. =um and I claim our interests in the
land between the tracks in section 16.

The ground deeded to me in Section 34 is
pretty good—would be all right for stockraising
and put up around 30 tons of hay. I don’t think
it is as good as the land in Section 16 south and
east of the tracks. The land south and east of
the tracks is sage brush. I think the hundred
acres is about the same quality. I would like
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to have that release on a trade from the company
if I could get it.

Direct Examination, Thomas E. Moore, by

Mr. Van Dam.

Thomas E. Moore testified on behalf of the
plaintiffs: I do not recollect an item in 1919y
taxes that appears in the company books be-
cause William Moore was then secretary and
keeping books. I cannot say as to the items of
$11.28 for 1922 or $16.39 as Charley had other
land besides that in Section 16, as a homestead
in Section 8, and the company has paid the
taxes several times and charged it back to him.
I don’t think this is my signature (to incompe-
tency petition, Pltfs. Ex. 19). That is not my
signature. I don’t remember making a capital
“I” like that. My memory does not serve me.
I did sign it. Cbharles Moore came to me and
asked me to do this. I don’t remember whether
I signed it or not. I had it prepared for signa-
ture. That is my signature. (Mr. Neeley ex-
cepted to Pltfs. Ex. 18 being introduced.)

Direct Examination, J. E. Moore, by Mr.
Van Dam.

J. E. Moore testified on behalf of the plain-
tiffs: My name is J. E. Moore, a brother of Sam-
uel Moore and the others. That is my signa-
ture to the minutes of the meeting (Pltfs. Ex.3).
I recollect an agreement being exhibited and
read at this meeting of December, 1921. In
substance, as 1 remember, it was that Samuel
Moore and Charles Moore were to receive the
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land between the tracks trom what was termed
the cross fence, by the ranch house, up to the
tunnel in consideration for their interest in Ree-
tion 16. I have not scen the agreement since
then.

Cross-Examination, J. E. Moore, by Mr.
Neeley.

I remember that agreement. It was by
mother and William to Charles and Samuel. 1
don't know what capacity William signed in. He
was administrator. At the time these minutes
were taken he was sceretarv and treasurer. [
think the property of the estate had then been
distributed to the corporation. I do not know
whether there was a court order authorizing the
administrator to make the agreement but that
arreement was signed by William and Mary
Moore. It was turned over after the corpora-

- tion was made and was read December 1, 1921,

Plaintiff Rests.
Evidence on Behalf of Defendant.

Direct Examination, T. E. Moore, by Mr.
Neeley. '

T. E. Moore testified on behalf the defend-
ant: My name is T. E. Moore of Coalville, Utah,
a son of David E. Moore and wife, owners of the
ranch near Castle Rock. I am familiar with the
Moore Ranch and neighboring land. I knew of
that exchange which involved land in Sections
16, 21, 28 and 32. The Big Fill is where the
richt-of-way widens. (much here iz not intellig-
ible because the witness says “here” and “there”
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as to points on the map.) That is the line near
the center of the Northwest quarter of Section
28.  When the Live Stock agreement was made,

as I remember, Samuel owned bLalf and Charles
one-sixth of Section 16. At the time it was
made I heard Samuel Moore say: (Exception,
Mr. Van Dam, to what Samuel Moore said) that
for his land north and west of the track he was
to take grounds on Section 16 cast and south of
the railroad. He claimed and used the ground
In Section 16 and 21 between the tracks. Dur-
ing the last three or four years “amuel claimed
the land east and south of the track, but prior
to that it was supposed to go to Hatch Brothers.
Sam told me he toolk it over from them. In May,
1924 I think he had a herd of sheep onit. He
said that with other ground he expected to buy
it from the Hatches. 1 have seen the Live Stock
Company in possession of that part ofSection 16

. north and west of the tracks ever since 1919,

and up to the time this suit started Sam and
Charley had possession of that part of Section 16
south and east of the track—xam alone since
1924, Sam was in possession of the land be-
tween the tracks in Section 21 and took the
crops off it. It raises between 40 and 50 tons of
hay. No hay is raised between the tracks in
Section 21. In 1919 a fence running north was
built on the Southwest quarter of Section 16 by
the Live Stock Company; also a fence rebuilt
along the south line, running west. The fence
was rebuilt on the Southwest quarter of the
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Northeast quarter. Tt was a halt mile of good
fence with cedar posts a rod apart, 32-inch wire
at bortem and  three galvanized  wires at top;
about two miles i all. Tt was built for the Live
Stock Company.  Sam had no improvements be-
tween tracks 1n Scetion 210 There is a stack
vard built in Secetion 16 under the agreement to
exchanze lands (excepton by Mr. Van Dam to
all this line of testimony). 2\ fence was run
through rrom the hiflside and a main fence across
Section 2% to the center of Section 30 and thence
running north a mile, over an addition we bought
of the Live Stock Company, thence westerly
around the north of scctions 30 and 31 and
around 35 and 36 hack easterly along the south
sii- of 51 about half a mile—about 5 miles of
fence with zood cedar posts a rod apart with
ca.vanmized wire in three-strand barbs. This is
in addition to the mile testified to. It was built
by cooperative action of the two companies. The
Moore Company did nothing toward building
the fence on Section 1¢.

The cross fence referred to in the minutes
of December 21, 1921 wus the cross fence a little
west of the west line of Section 21. It is a 4-wire
fence with cedar posts run from one right of way
fence to the other about one-quarter of a mile.
It is the first fence south from Section 16.
There is one other cross fence in section 32 op-
posite the home ranch. It is about a mile be-
low the other cross fence.

I do not recall that a written agreement
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¢ame up at that meeting. I never heard of that
agreement. I have been president of the com-
paily ever since its incorporation.

I recall the instance of bringing Sam down
in 1922. Two men came from Castle Rock and
phoned me that Sam was sick. I drove up and
got him and his children into the car. He got
his safety deposit box. I took him to my home
in Coalville and got a doctor and his wife. The
safety deposit box had a padlock on it. I never
had the key and never unlocked the box and
never knew the contents. It was at my house
about two months. I believe I returned it to
his wife:  As I remember it was locked. I nev:
er touched it. T told Mrs. Moore 1 had that
deed (Pltfs. Ex. 2). Samuel delivered it to me
some time in the early part of Summer, 1922
Samuel and his brother tried to close that deal
and met some difficulty. Sam handed me the
deed and said: “Fix this up as svon as you can;
the Deseret Live Stock Company said they
couldn’t deal with Will and he is no brother of
mine.” Apparently they had had a disagree-
ment. Sam said to take it and to deliver it to
the Live Stock Company. He delivered it to
me at the front door of my garage as I was com-
ing out of the door. He never afterwards com-
plained, as I remember, about delivering 'it, nor
asked me to return it. o

Sam owned approximately 296 acres in Sec-
tion 16. We have deeded him approximately
the same amount in Section 16 and between the
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tracks in 21, He got one hundred acres at five
dollars: the ranch ground was seven dollars.
Sam is claiming 150 acres at fifteen dollars and
130.9 acres at seven dollars, between the tracks
worth 23844 10, That between the tracks in 16
and 21 is worth S212855. He gets approxi-
mately the same acrcage when he is given the
Interest In Sections 16 and 21 between the
tracks. He gets much more in value if he also
gets the other acreace. I heard Sam testify he
had had the use of the land between the tracks
from =ection 186 to the cross fence in section 32,
Up to 1924 the Moore Company cut the hay
with itz outfits. Sam worked for us. In the
winter 1t was fed to our cattle and Sam’s cattle
In proportion to the number each had. Our hay
came from sections< 32, 2~ and 29—S8am’s from
section 16.  When Sam was on sections 32, 28
and 29 in 1924 he was not living on the land and
was there as our emplovee and under our in-
structions. We fed our catt!: together and that
accounts for Sam’s cattle being on the tracts be-
low the south line of section 21.

In 1925 the Moore Company and Sam and
J. E. Moore made another written agreement
(Witness identifies Defendant’s Exhibit C).

114-115-116-117 ( Agreement admitted. Mr. Van Dam

excepts. Read into the record.)

118 (Mr. Neeley here offers Exhibit ‘D’, which
is read iuto the record. Mr. Van Dam excepts.)

119 The assignment refers to the land covered
by the Live Stock deal. Part of the land involv-
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ed lies between the tracks in 32. Under this
last assignment Sam went into possession of the
land in section 32 in either 1925 or 1926, He
still has hay stacked on it. Sam and John E.
abandoned their agreement. They never placed
their stock in the bank or gave the bond to care
for mother. I wrote them several times and they
refused to carry it out. The company has de-
posited a deed here in court for Sam. He refuses
to take it. I first learned yesterday (first day of
trial) that they claimed the cross fence meant
was away down in section 32. The oldest cross
fence round there is up around in sections 28 or
29 near the line of 21. The Live Stock Company
started putting their improvements on the
grounds covered by the agreement in 1920.

I received the deeds I got from Charley
Moore at Evanston, Wyoming. I began nego-
tiating with him near Almy, Wyoming. D. K.
and I went there to take him some life insurance
papers. We talked a while and I asked him if
he didn’t want to take the land in 84. I asked
if we prepared a deed if he would deed his prop-
erty to the Live Stock Company and he said,
“Yes, I will.” We came back to Coalville and
drew the papers and asked him to sign them. He
consulted Mr. Mills. One of us did his work
while he went to town and signed the deed be-
fore a notary and delivered it. The notary and
Lee Smith were present when it was delivered.
I delivered and he accepted a deed from the
Moore Corporation to one hundred acres in sec-
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tion 34, Ile asked me to record it in Coalville.
I did so and registeved it back to him. I paid
him one dollar and one hundred acres of land.,

Cross-Examination, T. E. Moore, by M.
Van Dam.

The relations between Sam and me are
strained and unfriendly; have been cver since I
brought him from the sanitarium in 1923. We
have constantly had trouble. About a year later,
in corporate matters, we divided into two fac-
tions, four of the eight on each side. Charley
voted with us till this yvear. D. E., Clarence and
the two in Los Angeles are with us. They are
H. L. Moore and Margaret Twombley. We keep
in touch with them but they know nothing of
corporate affairs. I have been president all the
time. Clarence. D. E. and I run the company.
When we held the directors’ meeting we called
Charley and notified other directors; if they did
not come we could not help it. It has to be run.
The directors have agreed all along but we can-
not agree with the other fuction. Sam has ob-
jected to certain things but not to my manage-
ment as a whole. Relations have not been
smooth personally, but he has not made any ob-
jection as to the corporate business. I never
had any objection from him about the land deal
though I heard he objected. 1 heard he was
willing to take the land we offered, but wanted
the Live Stock Company to deed it direct. I
heard this through Live Stock officials just re-
cently, William Moss told me. Nobody told
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me before November 12, 1927. We then gavea
mortoage for what we owed them. Prior to that
Sam was to take the land east and south of the

track in 16 and the land between the tracks in
sections 16 and 21. We had no memorandum
with Sam to that effect. The understanding
was arrived at just shortly after incorporation
from a conversation that came up in a stock-
holders meeting and Sam and I may have had a
private conversation. There is one memorandum
in the minutes of December 21, 1921,  The con-
versation and the minutes referred to the land
between section 16 and the cross fence near 21,
was the understanding I bad of it. 1 had for-
gotten the minutes till yesterday, hut it was the
understanding I had the time we drew the
deeds. I was relving entirely on my memory
and that of others of the company. I consulted
Sam at our annual meeting on December 21,
1927—you (Mr. Van Dam) was there. I donot
remember you asking what land Sam had com-
ing; I will say you did not ask. You asked
what equity Sam had in the ground and I ans-
wered around ~ix or seven hundred dollars out-
side the ground in section 16. You did not ask
me if we were going to pay him that. I told
him we owed him land or money. You did not
ask me what land and I did not reply, “I don’t
know what land he is to get.” T don’t remem-
vour asking me if we would deed him the land
between the tracks. You said Sam asked usif
we would sell him the land between the tracks,
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not deed it below 210 T said we would lease it
to him. I did not =ay 1 don't know what land
Sam i~ to eet.” but said the land he was to Lhave
was 1n 210 he wanted to buy the other. 1 said
we had to make adjustment with Sam as he had
something coming and he could have had it
either in money or land in 21, The corporation
records have minutes ot that mecting and they
refresii my mentory and Sam was to get the land
in 16 and in 21. The record savs the land above
tiic fence which is the land in 21.  The deed we
tendered Sam describex the land south of the
tracks in 16. That does not refer to the Live
Stock deal. The land is not in the Live Stock
deal. The corporation record doesn’t say a word
about any land in section 16. The deed was
made in exact accordance with my recollection
and thiz part of the rccord. After examining
the records I fir.d the deed tendered Nam isin
accordance with these minutes. The deal, as I
now outline it. and put into Sam’s deed, is not
the same ax ca:lcd for in the minutes, but that
was an understanding.  Thiz was Live Stock
ground and it sav: the Dexeret Live Stock trade
was taken into consideration. There was no dis-
cussion when we made these minutes. e was
to zet thix in 16; it was understood that the land
in 21 was the land he was to ¢ct from the Live
Stock Company. There is a little spring and the
cross fence goes across it to let the stock get
water. That is all Sam gets from the Live
Stock. It is right good pasture. There are
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some borrow pits on it but that was the arrange-
ment suggested in the minute. Some time prior
to the proposed trade Will, David and I had an
interest in 16. 16 was all fenced before this deal
was thought of. David Moore and Sam had a
contract to put up some of that five miles of
fence previously testified to. I finished the David
Moore part. Sam did the actual construction
work for the Live Stock Company. Sam gets
land valued at $2128.55 as I have ficured it out.
Exhibit 4 is the deal we are talking about. The
figures I used in computing I took off the map.
I made the computation by taking the acreage
in section 16 figured at seven dollars per acre
for range land and fifteen dollars for méadow
land and divided it by two; and that makes this
amount. I compute 559 acres at seven dollars.
There is 81.1 acres of seven dollar land in section
21; 25.8 acres of fifteen dollar land and 158.6
acres of seven dollar land. This is the land we
are deeding to Sam. There is a little difference
between the deed and the map, but it issub-
stantially the same. |

The 551 acres is the seven dollar range land
in section 16, both the Live Stock land and what
Sam is claiming, then there is 25.8 acres of
meadow land, 576 acres and a fraction, and the
railroad takes out 4 acres. Sam is getting our
equity in section 16 and we own one-half 'if our
deeds from Charley are good; if not we own
one-third. The provision in the deed from
Charley to the Live Stock recites that it is for
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the purvose of further assuring title to the land
sot torth in the deed of December, 1921, The
attorney. Mr. Moyle, asked to have it putin.
The requoest was made about the 12th of Novem-
ber, 1927 and I wuaited tiil February, the fiest
time I zaw Charlev. I went up where Charley
worked and took some other papers to him. We
cot into a conversation and I axked for this deed.
He cave it to me. I rate Charley all right men-
tally. I never had much experience in doing
business with him. He was perfectly normal.
Neither Mr. Movle nor Mr. Stearns Hatch raised
any questi 1 about the sufficiency of this deed,
nor did Henrv Mos:. Nothing was said about
the deed beins exceuted ~ix vears without de-
livery. No one =aid that Sam had said that
neither I nor Mr. Neelev had authority to do
business for him. I say that Sam gave me the
deed 1n 1422 with explicit direction to close the
trade. deliver the deed and that the directions
were never changed, modified or refuted.

Re-Direct Examination, T. E. Moore, by
Mr. Neelev.

Exhibit number 8, minutes of December,
1921, iz not with the books of the company. We
never had it and I do not know where it has been.

(An exhibit was offered and withdrawn.)

Direct Examination, Henry Mo=s, by Mr.
Neeley.

Henry Moss testified on hehalf of the de-
fendant: I am Henry Moss of Woods Cross and
for about 15 years have been secretary of de-
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fendant company. 1 knew of this deal and it
effected section 16, Tp. 5 North, Range 7 East,
and we were to get the land on the left of the
track going cast. I had some minor talks with
Sam Moore; 1 think it was he who asked how
about the taxes and I told him that the record
title holder would pay taxes until the transfer,
That was along in the summer of 1919, We
paid our taxes unless some error has been made
from 1919 to 1927 in accordance with the un-
derstanding with Sam Moorce. I don’t recall
hearing any complaint about this deal until 1927,
I understand our company has relied on the deal
and kept and improved the ground they were
trading for.

Cross Examination, Henry Moss, by Mr.
Van Dam. ‘

I knew there was some friction about the
deal in 1927 from dam’s letters and different
sources, but I knew no details. I understood
Tom Moore and Mr. Neelev were not to do busi-
ness for Sam. Plaintiff’s Exhibit ‘15-D’ is my
letter. I do not know whether I have Sam’s
letter which it answered or not. My brother
Will and Mr. Hatch went over the ground and
I referred matters to my brother as we thought
better to have one do the talking. Sam’s letter
of May 20, 1927 (Pltfs Ix. 15-C) saying: “We
certainly object to him (T. E. Moore) trading
or (our) property off for property under the name
of David Moore & Sons Inc. or any other Co. or
persons name. . .. When the proper deeds made
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out from your Co direct to Charlie 11, Moore and
Ramuel Moore for certain lands north of the old
U P R R Co right way then we ean no dout get
together on this. What 1 have done on the north
side of the U P R R. I have done for the best,
all concerned, and have done nor attempted to do
without the proper affority (authority) or per-
mission from Wm. Moss or others.” may have
been received.

I am not sure I have all Mr. Moore’s letters.

Some | showed to my brother and he said he
would attend to them and some we didn’t ans-

-wer. The letter of October 13 was not signed

and just sent as a copy and a personal attack on
Ie.

Direct Examination, Stearns Hatch, by Mr.
Neeley.

My name is Stearns Hatch of Woods Cross,
president of defendant company for 12 or 15
years. Mr. Moss told me of this trade and I
went round part of the land. I have not seen
the improvements. Sam and Charlie never re-
pudiated the contract. I understood then, and
ever since, that we were to have the land north
and west of the track in 16. I have never heard
at any time, officially or otherwise, that Sam and
Charlie Moore, or either of them, repudiated this
deal or any part of it.

Cross Examination, Stearns Hatch, by Mr.
Van Dam.

I always understood they wanted to go
through with the deal. On several occasions I
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heard of some difficulty in obtaining abstracts of
title; the old gentleman died and delayed it
consumation. I heard of the family friction,
but my business with Thomas and Sam has been
161 pleasant. I head that Sam did not want T. E,
to do business for them. I am not positive that
I knew that Sam and Charley expected deeds |
direct from our>company. I don’t think such
162  deeds could have been made. In a general way
I recall receiving Sam’s letter of July 20, 1922,
saying in part: “. . ... As to mine and Charli¢’s
part we are ready at any time. But we will ex-
pect deeds from the Deseret Live Stock Co. for
the lands between the two tracks also the water
that goes with the land as to the contract.” I
think I also replied July 22, 1922, saying in part:
“o. Henry Moss is forwarding our abstract
up to you. I see no reason why this matter
could not be settled up at an early date....”

o

Direct Examination, William Moss, by Mr.
Neeley.
William Moss testified on behalf of the de-
163 fendant: I am William Moss of Woods Cross,
general manager of defendant for nearly 38 years.
164 We have holdings in and around this section 16.
I went over the boundary lines with either David 1
or Samuel Moore when the contract was made; |
later Mr. Hatch went over the land with Sam .
and some of the other boys. Sam and I agreed |
165 where to build the fences. We hired Sam and
he built our portion of the fence. We put the;l
fences on the ridges so the snow could not knock
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them down.  They were of 36-inch woven wire,
cedar posts, and three barbed wires above,  We
built about five miles. It cost me sixty dollars
for the work, thirty-five cents for the posts, I
don't know what the wire cost. It would cost
several hundred dollars to put them on the old
lines. It would be impossible to keep them on
the old lines on account of snow. We built no
fence on section 16, but passed one part of 16 on
the south side. We also built a fence over near
the north side and a little west of 16. Three
vears ago I did some more building, starting at
the tunnel and running north to the Northeast
corner of 1+ and down to the main fence. Sam
did not do any of the work around section 16.
We have uscd the land on 16, north and west of
the track every vear for grazing. Neither Sam
nor Charlie intimated until recently that they
owned the land northwest of the track in section
16. Late last fall I heard them say something
about puttinz up the hay. Samucl came to the
ranch and said somebody wrote him a letter for-
bidding him to put up or_have the hay; I said,
that land was traded . ... .. go ahead and feed
that hay or cut it as he wanted to do, simply be-
cause the trade was madc, fences put up, and
had Mr. Moore lived the deeds would have been
secured long ago.” I don’t know what caused the
delay, as we have an attornev and secretary of
the company; I have heard of their being there
several times,” coming down with papers and
meeting the lawyer. There was some difficulty
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in the survey and we could not get the lines and

had to send them back to connect up the work,

I do not know that this was about section 16.

170 When Sam came over and talked about putting

up hay he talked favorable about going on witl

the deal. 1 believe he said Henry had wiitten

for him to stop putting it up or about feeding

the hay. The matter of what lands Sam and

171  Charley were to have was their deal. I know

about the cross fence that comes down to Twist-

um Meadows. T don’t know whether it was de-

stroyed or partly destroved when the new rail-

road tracks were built; it was there before. It

was near the south line (of section 21). Sam

and I have always been friendly. We have

talked about getting the deed fixed up then,

and again when he was over to see me he said if

we would deed him the land he would pay for

172 all on the north side of the ditch—making a

contract with him, which we could not, he

would buy it on time. That was the one time

he came over to the ranch and talked to me. If

the deal could not go through we would have to

put the fences back on the line and take the

strip down between the two railroads. It would

not work any hardship on us to take the land

back. Part of the fences we could not keep up.

173 Cross Examination, William Moss, by Mr.
“an Dam.

All of the division fences were done by the

Moores. Sam took our part to build. We just

repaired the broken down fences on 16. We
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Just repaired the buck pasture on the southwest
corner of 18, There 1s one cross fenee on the
wost of 16 and another on the west of 21, or
near the line. This cross tence below seetion 21
iz erect.d ‘n eontour and was put there o fence
a certain w-adow I suppose.  The land south of
16 down to Twistuam’s Ilollow huas wmany borrow
pit: and s not anywhere near ax good a plece of
lant as that beiov it becaunse of a ledge i rocks.
When sam saw me, he spoke of, and maybe
showed me, hi: power of atrorney and lease.
San told me that t'me that be wanted to trade
dircer witl: us. I'don’t know of any other time.
I had to answer the deal was made with David
Moore and masmuch o~ tt wa~an estate we could
not decd lind to an individual without the con-
sent of the bei:s. I don’t recollect his telling
me he dide’t want Tem to represent him, but he
asized 17 we couldn’t ma'ke the deed direct to him.
I only know the Moore family was using the
land from the cross fence by the ranch house up
10 scction 16, [ didn’t know which of the family.
Re-Direct Examination, William Moss, by
Mr. Neeler.
The Moores owned most of 32. When I
peak of dow:n the canyvon and call 1t west as a
matter of fact it is ~outh.

S

Direct Exauination, Clarence F. Moore, by
Mr. Neeley.

Clarence F. Moore testified on hehalf of the
defendant: I am a grand-child of David Moore
and a stockholder in the Moore corporation, and

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



160

181

182
183

62

have been living at Castle Rock on Moores
ranch since 1926 steadily; I came there firstin
1923. I know most of the land involved in this
deal. I had a conversation with Sam Moore re-
garding the land south and east of the track in
section 16, I think the spring of 1924, He
claimed he owned that and was running sheep
on it. He said he had deeded the land north
and west of the track in 16 to the Live Stock.
He said in August, 1923, the ground between
the track in 16 and 21 was his.  He said he was
going to buy the hay land between the tracks
for $15.00 per acre. He said since then that he
owns the ground in 16 south and east of the
tracks. He has since claimed that between the
tracks in 16. Since 1924 he has used the land
south and east of the track to pasture his sheep
and cattle and has repaired the fence where it
was down. In the summer of 1923 the Moore
Company paid for putting up the hay. In 1925
we bad a suit with Sam and we charged him
for the use of that hay. Since the spring of 1926
when Jack and Sam made the contract to take
that ground, Sam has used all the ground be-
tween the tracks.

(This page devoted to argument.)

Sam and John did not carry out the contract
but Sam remained in possession of the ground.
Last fall at our annual meeting Sam said he
would like to buy the ground right below sec
tion 21 and run to that cross fence at the ranch
house in section 32.
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Cross Examination, Clarence F. Moore, by
Van 1am.

3

In 1923 we put up the hay for Sam Moore
from this cross fence up to the cross tence on 21
and on to 16 between the tracks. I had a con-
versazion m 1924 with Sam and he told me he
owned the land in 16 south and east of the
tracks. T don’t remember he told me how he
got it. I don’t just remember how this matter
came up. In 1927 at the stockholders meeting
Sam In persou offered to buy the land between
the track- in ~cction 21. I remember you (Mr.
Van Dam) was there and that vou read a slip of
paper and a-ked that it be made a part of the
miiiutes. I remember that Tom Moore replied,
we won't sell it to vou. we might lease it to you.
I don’t rem-mber what was said about what they
pronesed to do about scttling with Sam. 1 don’t
reizember for sure whlcther he refused to give
Sam the land between the tracks because it
would cut the ranch in two. I remember Tom
Moore said he was ready to deed sections 16 and
21 between the tracks. Tom then said an ad-
justment would be made with Sam, but he did
not know whether in land or money and he de-
scribed the land.

Re-Direct Examination, Clarence I. Moore,
by Mr. Neeley. .

I did not mean to sav in cross-examination
that we put that hay up in 1923 for Sam. We
put it up for the company and he was working
for wages.
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Direct Examination, David E. Mooke, by
Mr. Necley.

David E. Moore testified on behalf of the
defendant: I am David E. Moore of Upton and a
son of David and Mary Moore. I know regard-
ing the Live stock deal and the signature on the
minutes (Plaintiffs’ Ex. 8) looks like mine. I
don’t remember being at that meeting. I knew
of the agreement for John and Sam to take the
ground between the tracks, but I did not of the
one, alleged to Dbe lost, for Sam to get all the
ground between the tracks on all those sections,
I am not familiarized with this map. There was
in 1919 and now 1s one cross fence near the south
line of 21. It is probably as old as I am. Isaw
it years and years ago. It has been repaired and
re-built, Tt is the first cross fence south of sec-
tion 16 and the next is down by the corner of 29
and 32. A number of vears ago I had a conver-
sation with Sam about the land he was to get. [
don’t recollect that he said what it was. I
haven’t had any conversation with Sam about
the ground since then. I heard him say at the
meeting last fall that he would buy the ground
of the lower land, Twistum Meadow, south of 21
between the tracks. Sam was an employee of
the Moore Company up to about 1924,

Cross Examination, David E. Moore, by
Mr. Van Dam.

Sam did not say how much he was paying
for the ground and no offer was madc him. He
said he would buy the ground but not leascit
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You (Mr. Van Dam) did not do all the talking.
Sam talked at times. |

(Mr. Neeley offers an abstract of title as
defts. Ex. '}, and a certificate regarding taxes,
defts. Ex. 'G". They are admitted by agree-
ment.)

(Mr. Neeley allowed to amend paragraph 17
of answer by interlineatiou.)

(The parties stipulate that the Power of At-
torney from Charles H. Moore to Samuel Moore
(Pltts. Ex. 9) was recorded, but not indexed,
records of Summit County.)

The detendant also tenders Samuel Moore
the deed (Pltfs. Ex. 4).

Defendant rexts.

Plaintiffs’ Rebuttal.

Direct Rebuttal, Samuel Moore, by Mr.
Van Dam.

The strip of land from section 16 down to
the south of section 21 has all been cut up with
borrow pits from steam shovels. Besides that
there is very little grazing on it. I am familiar
with land values and it is worth about $2 to
£2.50 per acre, a big price for it. That in 28
would be worth about seven dollars per acre.
Section 29, where it can be irrigated from the
Big Fill to the line of section 32 is worth fifteen
dollars an acre—39.8 acres. While I was on it
I irrigated it. I repaired dams and ditches to
the amount of $25.00. 1 never left that deed
(Pltfs. Ex. 2) in T. E. Moore’s possession. I al-
ways kept it in mine. I have always objected
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to his representing me in business transactions,
I recall one time in May, 1925 he wanted the
map and I would not let him have it, but he took
it anyway to Coalville. I told him I did not
want him to handle or to attempt to handle any
matter of my business in any shape, matter or
form. The cross fence by the ranch house is
made of cedar posts 40 feet apart, with stay
wires between, and has been an established fence
for & number of years, even before the Live
Stock contract was drawn. It runs from one
right of way fence to the other and at one time
it ran across where the high line track is up to
the line between sections 31 and 32. Since the
high line track is in the fence above is taken
out. The cross fence near the section line of 21
was made by the Live Stock people to scparate
the hay ficld and ranch before the high line road
was built in 1916.  During that time (building)
that fence was all torn up and since drawing the
Live Stock contract there has been a new fence
made from the pasture and borrow pit land in
21. That fence was not there in 1919. The
only cross fence mentioned in 1921 was the one
on 32. I did not discuss buyving any lands at
the stockholders’ meeting in November, 1927.
T. E. Moore mentioned it several times; he and
Mr. Van Dam had all the discussion.

Cross Examination, Samuel Moore, by Mr.
Neeley.

I am acquainted with land values around
Castle Rock and was in 1919. The new railroad
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went through in 1918, I have heard of some
land being sold for two and one-half dollars an
acre back away from the railvoad. [t was boucht
by different partics. 1 don’t know personally by
whom. It was agreed that the land named in
the contract. Exhibit *.\", should be seven dol-
lars In consideration with other lands. None
was valued less than seven dollars taken as a
whole.

Direct Rebuttal, William Moore, by Mr.
Van Dam.

The ecross fence meant in the minutes of
December 1-1. 1921, is the cross fence by Lewis
Capyon in scetion 32, My mother and the rest
of the family at the time I drew the lost agree-
ment told me it wax the cross fence below the
Twistum Ranch below Lewis Canyon. It was
the only cross fence then there. It was my un-
derstaniing that was the land Sam and Charles
were to receive. The land in section 21 is a
cullied canyon, with borrow pits in many places.
It is much less valuable on account of being pit-
ted by wa<hing and being destroyed.

Cross Examination, William Moore, by Mr.
Neeley.

I don't know whether the Live Stock Com-
pany knew of the agreement drawn up between
mother, me, Sam and Charles.

Direct Rebuttal, Heber Fernelius, by Mr.
Van Dam.

I am familiar with the land in 21 between
the tracks. There are little spots at the south
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and the north with some feed, but about three-
quarters of the way between the entire strip is
borrowed out with steam shovels to build the
Big Fill. There is not much feed in 2i, but I
am not familiar enough with land values to set
them. I should think it is worth about one-
fourth as much as the land in 28.

Cross Examination, Heber Fernelius, by
Mr. Neeley.

There are some borrow pits in 28, on the
side. There is a strip on the north of 21 and
another on the south, where it is not borrowed,
where the feed is pretty good. The land in 21
is less than one-fourth of a mile wide. The bor-
row pits take up five or six hundred feet. That
in between just seems bare. There has always
been a wash there. There would be about one-
fourth of the land in borrow pits and no grass
growing on it.

Direct Rebuttal, J. E. Moore, by Mr. Van
Dam.

My understanding of the minutes of Decem-
ber 21, 1921 was that the cross fence by the
ranch house was the one meant. I am familiar
with land values. The land in section 16 is
worth about seven dollars an acre and I think
that is a fair valuation from what I can leam
of land around Evanston. I would not give over
two and one-half dollars for the land between
the tracks in section 21.

Direct Rebuttal, T. E. Moore, by Mr. Van
Dam.
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The corporation books show that we paid
taxes for Charite every year except this yvear and
last. and then charged them acainst him,

Dircet Rebuattal, 11 Van Dam, Jr.

. Van Dam. Jro testiticd on behalf of the
plaimtitl: With Sam Moore 1 attended the an-
nual mocting of the Moore Company stockhold-
ers I November, 1927 I had some discusrion
with Thomas k. Moore about the Live Stock
trade.  Samuel did not participate in the dis-
cussion: did not offer to buy any land from the
corporation. I asked Thomas E. Moore, after he
renorted the Live Stock deal closed, what he
proro~ed to uive Naumuel Moore. He said, we
owe Sam ~om-thing, I don’t know how much,
and an adjustment has got to be made. I asked
what land he proposed to give Sam. He said I
don’t know, but we will give him some land
equal in value to what the defendant is giving us.

Plaintiffs rest.

Defendant’s Sur-Rebuttal.

Direct =ur-Rebuttal, T. E. Moore, by Mr.
Neeley.

It was right after we came back from eating
t.at Sam asked if he could buy the land. Mr.
Van Dam was present then.  When he asked me
I did not make an proposition to him. I just
told 3Ir. Van Dam we were ready to deed Sam
the ‘and in 21 and 16. I said, “Are you ready
to accept your deed. You are his attorney, what
do you zay?’ He said, “We will take it under
advisement.”
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Defendant rests.
Plaintiffs rest.
By stipulation the case was argued in Salt

220 TLake City, May 26, 1928, at which time, by per-

mission of the court, counsel for plaintiff amend-
cd his reply over the objection of counsel for
defendant.

(Mr. Neeley excepted.)

(Trree or Count Axp Cavse.)
Assignment of Errors.

Come now the plaintiffs and appellants and
make the following assignment of crrors, upon
which they will rely for a reversal of the judg-
ment in the above entitled action:

L.

The Court erred in making that part of its
decision known as its Finding of Fact herein,for
the reasons:

1. That the fourth finding of fact i= not
supported by the greater weight of the evidence
in that it does not prove that the plaintiffs ac-
quiesced in and consented to, and acreed with
the defendant that they should and would be
governed by the agreement to exclhange landsas
set forth in said finding numbered four (4)

2. That the fifth finding of fact is not xup-
ported by the greater weight and preponderance
of the-evidence in that the evidence shows that
defendant did not cause the tract of land agreed
upoun to be conveyed to the plaintiffs.

3. That to give effect to the greater weight
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and preponderance of the evidence, the Court
should have tound that the defendant was not
authorized to convey any land title to David
Moore & Rons, Ine. and had been properly noti-
ticd that David Moore & Sons, Ine, had no au-
thority to receive and reconvey title for plain-
titts or either of them.

4. That the greater weight and preponder-
ance of the evidence does not support that part
of the court’s fifth finding of fact saving that
plaintiffs caused their deed executed in Decem-
ber, 1921 to be placed with David Moore and
Nons, Inc. to be at any time delivered to the de-
fendant herein.

5. That to give effect to the greater weight
and predonderance of the evidence the court
should harve found that the plaintiffs had not au-
thorized nor empowered David Moore and Sons,
Ine. to act for them, or if plaintiffs had so au-
thorized it, the authority had been withdrawn
and the defendant bad been so notified.

6. That the fifth finding of fact is not sup-
ported by the preponderance and greater weight
of the evidence wherein it sayvs that the terms of
the agreement murked herein luxhibit “A” had
been complied with by defendant, when defend-
ant conveved any land whatsoever intended for
plaintiffs or either of them to David Moore and
Sons, Ine.

7. That the fifth findinyz of fact is not sup-
ported by the preponderance and greater weight
of the evidence wherein it says that the deed
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executed in December, 1921 in part by plaintif
was, when delivered to defendant, a good and
valid deed.

8. That the sixth finding of factis not
supported by the preponderance and greater
weieht of the evidence because it shows that for
one of the mentality of Charles H. Moore, fraud,
mixrepresentation, coercion and undue influence
were used in obtaining the deed mentioned
therein. -

9. That the seventh finding of fact is not
supported by the preponderance and greater
weiht of the evidence, in that it does not show
any such possession and occupancy as therein
set forth or required to constitute possession or
adverse possession.

10. That to give effect to the greater weight
and preponderance of the cvidence, the court
should have found that the use of certain picees
of defendant’s land by plaintiff Samuel Moore
“was temporary and did not constitute possession
or adverse possession.

11. That the eighth finding of fact is not
supported by the preponderance and greater
weight of the evidence in that it shows that the
defendant had full knowledge of conditions con-
cerning the title to lands set forth in the com-
plaint, and that any improvements it made were
made and done at its peril.

12. That the ninth finding of fact is not
supported by the preponderance and greater
weight of the evidence, in that it shows that the
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allegations of defendant’s answer are not true
and that the allegations of plaintiffs’ complaint
and reply are-true.-

IT.

That the court erred in making that part of
s decision known as tts Conclusions of Law in
that

1. The plaintitts and neither of them
should be estopped, as provided in the first con-
clusion of law, from claiming any right, title or
interest in and to the lands described in the
complaint, because the evidence and the general
law, and particularly that law known as the
Statute of Frauds does not support the estoppel.

2. That the defendant should: not have
judgement against the plaintiffs or either of
them for each of the twelve reasons set forth in
plaintiffs’ assignment of error numbered one (1),
reference to which is hereby made.

3. That the defendant should not be held
the owner in fee simple and entitled to the pos-
session of the land named in the Findings of
Fact and Complaint herein as stated in the third
conclusion of law for the twelve reasons-set forth
in the plaintiffs’ first assignment of error, refer-
ence to which is hereby made, and because said
ownership is not :upported by a rightful claim
of title, because plaintiffs never agreed in writ-
ing to-any contract to sell said lands and be-
cause defendant’s claim of ownership and ad-
verse possession by both parties hercto, to avoid
the :Statute of Frauds, has not been supported
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by the law, the rules of Equity, nor the evidence
herein.

4. That the defendant is not entitled to 3
decree such as is set out in the fourth conclusion
of Law, or any decree whatever, for all the
twelve reasons set forth in the first assignment
of error herein, and for all the reasons set forth
in paragraphs 1, 2 and 3 of the second assign-
ment of error, and because giving any decision
in favor of the defendant is not justified by the
preponderance of the evidence herein, nor the
law, nor the rules of equity.

II1.

That the court erred in rendering the de-
cree in favor of the defendant and against the
plaintiffs or either of them, for the reasons set
forth in all twelve paragraphs of Assignment of
Error Number I, for the reasons set forth in all
four paragraphs of Assignment of Error Num-
ber II, and because said decree is not justified
by the preponderance of the evidence herein,
nor the law, nor the rules of and maxims of
equity.

1V.

That the court erred in permitting counsel
for defendant to ask and Thos. E. Moore to ans-
wer as follows:

Q. “Now, do you know whether or not,
they said anything, or either of them, about join-
ing in this agreement with the- Deseret Live
Stock Company on this exchange of land?’

A. “Yessir.” (Transcript p. 96)
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and tor the witness Thos. E. Moore to then ve-
late the said purported conversation, because of
the effeet of the Statute of Frauds,

V.

That the courrt erred in permitting counsel
for defendant to ask and Thomas E. Moore to
answer the question as follows:

Q. Do you know whether or not in pur-
suance of this agreement, marked Plaintiffs’ Ex-
hibit 17 that there have been anv other fences
built around any of the land covered in the
agreement of the Deseret Live Stock Company?”

A. Yessir. There has been.”
and then to allow the witness to detail what
fences had been built, for the reasons that neither
of the plaintiffs was a party to, nor bound by,
the sald contract.

VI

That the court erred in admitting and giv-
ing consideration to the contract set fourth in
pages 114 to 117 of the transcript, for the rea-
gon that it was immaterial and irrelevant, and
was by the defendant’s counsel avowedly made
for the purpose of affecting a compromise be-
tween the parties to it.

VIL

That the court erred in admitting and be-
ing governed by the assignment set forth on
page 118 of the transeript, for the reason that it
purports to be and is shown by the evidence to
be part of a compromise agreement and made to
settle difficulties without litigation.
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VIIL

That the court erred in that the-deed of
plaintiffs and David Moore and Sons, Inc. was,
because of its age and because of what had been
happening between the parties- hereto, when de-
livered, notice of the repudiation of the deed by
the plaintiffs..

IX.

That the: court erred in: not holding that
any -contract, express or implied, between the
parties hereto was barred and void under the pro-
visions of paragraphs 4874,5113, 5811, 5812 and
58138 of the Compiled Laws of Utah, 1917, and
ordinarily known as the Statute of Frauds.

X.

That the court erred in net decreeing as
prayed for in plaintiffs’ complaint, that defend-
ant has no estate or interest whatever in or to
the premises set forth in the complaint, and that
the title of plaintiffs thereto is good and valid.

XL

That the court erred in not forever enjoin-
ing and debarring defendant from asserting any
claim ‘whatever unto the land and premrses set
forth in the complaint as prayed for in the com-
plaint.

XII:

That the court erred in notvgranting plain-
tiffs a new trial ;herein. for 'the reason that the
greater weight and preponderance of the evi-
dence, and the law,-and the rnles-and maxims of
equity, .. entitled ithe; plaintiffs .to. a new and
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other trial.

WHEREFORE, because of the aforesaid
manitest and prejudicial errors, plaintifls and
appellants pray that the judgment appealed from
be reversed with directions to the trial court to
crant & new trial herein, and for costs and for
such other and further relief as to this court
may seem meet.

GEORGE H. CROSBY, Jr,,
and
H. VAN DAY, Jr,,
Attorneys for Plaintiffs
and Appellants.
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