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IN THE 

SUPREME COURT 
OF THE ST ... \TE l)~, UTAH 

ST.A.TE l)F ·rT ... UI, 

Plaintiff" a~n~l Respondent. 

E. B. ER"~IX. HARR.Y FIXCH and. 

R. 0. PE~lliCE. 
Defnndant s a·nd Appellant~. 

CASE 
Nl>. 6200 

APPEAL FRO:ll THE DIS·TRICT COURT OF THE 
THIRD JUDICIAL DISTRICT IK AND FOR 

S.AlT L.d..KE COlJXTY, STATE OF UTAH 

HoxoRABLE UscAR 1\. ~IcCoxKIE PRESIDING 

ABSTRACT OF RECORD 

INDICTMENT 

'The Grand Jurors of the County of Salt Lake, 
State of Ctah, accuse E. B. ERWIN, HARRY FINCH, 
FRANK A. THACKER, R. 0. PEARCE and BEN 
HARMOX of the crime of CRIMINAL CONSPIRACY, 
in Violation of Title 103, Chapter 11, Section 1, Re­
vis-ed Statutes of lTtah, 1933, committed as follows, to­
wit: 

That the said E. B. Erwin, Harry L. Finch, 
Frank A. Thacker, R. 0. Pearce, and Ben Har­
mon, together with divers other persons to this 
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Grand Jury unknown, the said E. B. Erwin at 
all times herein mentioned being the duly elected, 
qualified, and ~acting Mayor and Commissioner of 
Public Safety of S~alt Lake City, a municipal 
corporation, .and the· said Harry L. Finch, at all 
times herein mentioned., since the 15th day of 
March, 1936, being the Chief of Police of s~aid 
Salt Lake City, and the said Frank A. Thacker, 
at all times herein mentione-d being a police of­
ficer of said Salt Lake ~City, and during all of 
the said time subsequent to the 15th day of 
April, 1937, the Captain of the Anti-Vice Squad 
of the Police Department of Salt Lake ·City, on 
the 6th ·day of January, 1936, and on divers other 
days and times between that day and the first 
·day of January, 1938, at the County ·of Salt 
Lake, State of Utah, did willfully and unlaw 
fully agree, combine, conspire, confederate, and 
engage to, with, and among themselves and to 
and with each other and to and with divers other 
persons to this Gr.and Jury unknown, to commit. 
acts injurious to public morals and for the per­
version and obstruction of justice and the due 
administration of the laws of the State of Utah, 
to-wit: 

·That the said E. B. Erwin, Harry L. Finch, 
FDank A. Thacker, R. 0. Pearce, and Ben Har­
mon did willfully ~and unlawfully agree, combine, 
conHpire, confederate, and engage to, with, and 
among themselves and to and with each other 
and to and with divers other persons to this 
GDand Jury unknown, willfully and corruptly to 
permit, allow, 1a.s.sist, and enable houses of lll 
~arne, resorte-d to for the purpose of prostitu­
tion and lewdness, and lotteries dice games 
slot machines, bookmaking, and other gamblin~ 
devi·ces and games of chan;ce~ to he kept, main-
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t.ain~d, and op(:\rat~d at Ynriou~ plnet'H in Hult 
Lake Citv. Salt Lake County, Htntt' of lltn.h, 
the said Defendants then and th(\rl' Wl'll knowing 
that said Houses of lll Fam~, lottPriP~. diet~ 
games. slot mnchitlt'~. bookmaking and. other 
gambling device~. and gatnt'~ of chnncP \verP be­
ing kept, maintained. and opt' rated iu sai( 1 Halt 
Lake Citv in ,·iolation of the ~tntute~ of the 
State of ·l: tah and the ()rdinances of 8a lt Lake 
City. and in furtherance of said Conspiracy did 
commit the following: overt acts: 

1. That during all the period. of time be­
tween )larch 15, 1936, and January 1, 1938, the 
said Defendants permitted, allo,ved, assisted, and 
enabled Houses of Ill Fame, resorted to for the 
purpose of prostitution and lewdness, to be kept, 
maintained and operated at Yarious places in 
Salt Lake City, Salt Lake County, State of Utah. 

~- That during all the period of time he­
tween March 15, 1936, and January 1, 1938, the 
said Defendants permitted, allowed, assisted, 
and enabled lotteries, dice games, slot machines, 
bookmaking, and other games of chance and 
gambling devices to be kept, maintained, and 
operated at various places in Salt Lake City, 
Salt Lake County, State of Utah. 

3. That on or about the first day of each 
and every month, between the months of June, 
1937, and Jan nary, 1938, both months inclusive, 
the Defendants collected and caused to be col­
lected, money from the operators of various 
Houses of Til Fame in various places in Salt 
Lake City, Salt Lake County, State of Utah. 

4. That at various times, between April 1, 
1936, and January 1, 1938, the Defendants col­
lected and caused to be collected money from 
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the operators of various lotteries, dice games, 
slot machlnes bookmaking, and other· games of . ' . 
change and gambling devices at various places 
in Salt Lake City, Salt Lake ·County, State of 
Utah· 

' 
contrary to the provisions of the Statute of the State 
of Utah, in such ~case made and provided, and against 
the peace and dignity of the State of Utah. 

c·ARL W. BUEHNER 
The Foreman of the Gr.and Jury 
of Salt Lake County, State of 
Utah, April Term, A. D. 1938. 

Motions to quash the indictment were filed June 
20, 1938, by all defendants. It is -considered unneeessary 
to set forth in full all the motions made by all the sep­
arate defendants in: this ·case. The points relied upon 
will be stated without duplication in so far as they 
may be raised on this appeal. 

Such grounds of the motions to quash as to each 
defendant were as follows: 

That said indictment does not charge the defendant 
with the commission of a public offens~e. 

That no sufficient facts. are alleged to constitute an 

offense. 
That s-aid inctictm·ent does not allege facts which 

show the nature and cause of the accusation against 
defendant as is guaranteed and required by Article I, 
Section 12 of the Constitution of the S~tate of Utah, or 
by ~he Code of Criminal Procedure, Title 105 of the 
Revised Laws of Utah, 1933, or of ~any other law of the 
State of U:tah. ( 8) 
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That sajd indi<?tment ehnrgP~ tnorr thnn .. onP oJTPn~o 

and contains t\vo or nl{)re offe11s~~. (8) 
A demurrer wa~ also filt\d on tl1P forPgoin~ ~rrourul~. 

(10) ' I 

T·hat the indjrtment doe~ not ehn rgP tht\ o.fl<\n~P 

attempted to be allep;t'd a~ requirPd by the eff\\ctiYc 
statute 105-21-8. Chapter 118. page 22:l. of tht~ Se~­

sion LR\\S of Utah, 1935. The indictment atten1ptl:' to 
I 

charge under 103-11-1, R. S. U., 1933, and then. :limitH 
the allegations to paragraph 5 of said section. There is 
then no allegation sufficient to charge and no allega­
tion charging a conspiracy to do an act as provided by 

the said statute in violation of the provisions thereof. 
Said indictment charges more than one offense in 

violation of 105-21-31, Chapter 118, page 226, Session 
Laws of 1935, by alleging numerous agreemen.ts and 
therefore numerous offenses and numerous conspi~acies, 
and there is also a misjoinder of parties defendant a.nd 
of causes in the said indictment. 

The allegation -of conspiracy to conspire is n~t with­
in the statute. The allegation of a conspiracy to .con­
spire alleging the terms "allow", "permit", "assist", 
and ''enable'' . are conclusions and not allegations of 
facts or of acts. These are not allegations of an agree­
ment to commit an act as required by the statute relied 
upon and there is no such allegation as to this defend­
ant. (18) 

The attempted allegations of ''overt acts'' are in­
sufficient in fact to charge such or any act. T:Q:ese ~ne­
gations are conclusions and not facts, are a.llegat~·ons 

of omissions without allegations of any duty to act, 
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and .the allegations 3 and 4 are insufficient, ambig11ous, 

uncertain and indefinite. (19) 
The said indictment, for the foregoing reasons and 

in fact, is too indefinite, and separately is to ambiguous 
and uncertain, and separately that it is too multifarious, 
does not define any offense as to any defendant suffi­
ciently to properly enable a defense to be made there­
to. (19-) 

All motions to quash and demurrers were over­
ruled. (21) 

Without waiving their motions or the ob-jections 
that an indictment by a Grand Jury could not be sup­
plemented by a Bill of ParticuLars so as to, in any 

way, support it or at all, each defendant was permitted 
to file a request for a Bill of Particulars and did so. 
( 24, 26, 31, 34) 

The court ordered :a Bill of Particulars as fol­
lows: (37) 

~Court denies JYiotions to Quash of the defendants 
E. B. Erwin, Harry L. Finch and R. 0. Pearce and 

further orders District Attorney to prepare, serve and 
file a bill of particulars herein on or before August 9; 
1938, in "rhich the State shall particularize upon the 
alleged means employed by the defendants to permit, 
allow, .assist and enable houses of all fame, lotteries, 
dice g1ames, slot machines and various gambling de­
vice and games of chance to be operated and main­
tained ,at various places in Salt Lake City, Utah. It is 
further ordered that the State shall particularize with 
respect to the location of the houses of ill fame re­
ferred to in the indictn1ent and in the overt act set 
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forth in the indichnent and the natn~~ of tlu~ op{'t·a.tors 
of those variou~ houses of ill faillt' rPft\rrPd to. ( 38) It 
is further ordered that the StatP ~hall particularize with 
respect to the location of and the operators of. thP lot­
tery establishments and the di(. .. e gam~ esta.blislnnPuts 
and the bookmaking establislunent~ and in respect to 
the operators of the slot machines and also to partimliar­
ize if they intend to rely upon game~ of chance or gam­
bling devices as to "~hat those gambling devices are and 
who operated them and where they are maintained at Salt 
Lake City. Further ordered that the State shall partic­
ularize with respect to the location of the various houses 
of ill fame and the operators thereof from whom alleged­
ly money was collected and who collected it, if any­
one, and the same with respect to the location of and 
the operators of the various lotteries, dice games, slot 
machines and bookmaking establishments referred to in 
the indictment. 

BILL OF PARTICULARS 
(39) Filed August 15, 1938 

Comes now the State of Utah, and in accordance 
with Section 105-21-9, Laws of Utah, 1935, and pursuant 
to the Order of the above entitled Court, furnishes the 
following Bill of Particulars in the above entitled ease, 
to-wit: The addresses of the Houses of Ill Fame, re­
ferred to in the Indictment herein, and the names of the 
operators, so far as are known, are as follows : 

Kitty Spiegel alias Eva Eisner, 143 West Broad­
way. 

Lou Anderson, 128% West 1st South. 
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Marg-aret Newman, 133 Wes·t Broadway. 
· ·,Madeline Chivione, 631j2 West 2nd South. 

Sadie Alter alias Sadie Ca1npbell, 2431;2 West 2n<J, 
South. 

· Tillie Allen, 31 South 1st West. 
Cleon Sterling, 255 South 1st West. 
Helen Kay Kempendorf, 127 West 1st South. 
Sue Griffiths, 1431j2 East 2nd South. 
Sally Bennett and Ruth Allen, 123 West 3rd So. 

· Joe Larsen, 253 South West Temple. 
· Jane Doe, whose other and true name is un­

known, 36 _East 4th South . 
. . : Piedmont Hotel, 2491j2 South State Street. 

: Rex Hotel, 253 South State Street. 

The following are the addresses of the places where 

the lotteries, referred to in the Indictment on file here­

in, were kept, maintained, and op·erated, together with 
the names of the persons keeping, maintaining, and op­

erating the same : 

Lee Bens and L. Wong, 456 West 2nd South. 
Lee Bens and L. Wong, 458 West 2nd South. 
Chang ·Chung, 472 \Vest 2nd South. 
E. Young Waugh, 435 West 2nd South. 
Bow Kee, 439 West 2nd South. 

'The following are the addresses of the places, re­

f erred to in the Indictment on file herein, wherein dice 

games were kept, maintained, and operated, together 

with the names of said places and the operators there­
of, to-wit: 

· · Western Social Club, Mike Bekis and Christ 
l(la.ris, 351;2 West 2nd South. 

Zap ian Club, Chas. Cayias, 56 West 2nd South. 
Abie Rosenbloom, 611j2 East 2nd South. 
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The follo"·ing are th~ addrt\::"~t\~ of thP plael\~, al­

leged in thl~ Indictment on file h~rl\in, w hl\rP booktnnk­

ing e~ta:blishment~ \VPre k~pt, tnnintninl\d. and operat-

ed too·ether "·ith the nn1ne~ of thP pl\I~on~ opPrnting-' ~ 
the same: 

Bill Browning, Ba~etnent. ... -\.tla~ Building-. 
Wm. Far~r. Ba~enlt~nt. N e"· Grand Hotel. 
Cliff Jennings, Xe"·house Building. 
LeftY Xewton. 1~4 Ea~t 2nd South, :2nd Floor. 
Cliff. Jennings. 54~.~ South Main 8treet. 
Lefty :Xewton, Woodruff Apts., 1st Floor. 

The following are the add.resse~ of the places, re­

ferred to in the Indictment herein, wherein games of 
chance, to-:-wit: Poker games, were kept, maintained, and 
operated. together with the names of the said places,. to­

wit: 
Pastime Club, 55 East 2nd South. 
Bank Smoke Shop, 58 East 2nd South. 
Wilson Card Room, 26 East 2nd South. 
Mission Cigar Store, 129 South Main. 
Peter Pan Card Club, 222 South Main. 
Horses~oe Card Room, 49 East 2nd South. 
Mint Card Qlnb, 26 East 2nd South. 
Stubeck's Card Club, Basement, Politz Candy Co. 
Silver Dollar, 41 East 2nd South. 
Malouf Billiards, 248 South Main Street, Base­

ment. 

That all of the foregoing places were at all times 
alleged in the Indictment on file herein, located in Salt. 
Lake City, Salt Lake County, State of Utah. 

That at -all times alleged in said Indictment the said 
E. B. Erwin was the duly elected, qualified, and acting 
Mayor and · Commissioner of Public Safety of Salt 
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Lake City, a municipal corporation, .and the said Harry 
Finch at all times mentione-d in said Indictment, since 

' the 15th day o£ March, 1936, was the duly appointed, 
qualified, and acting ·Chief of Poli·ce of Salt Lake City, 
and the said Frank A. Thacker, at all times mentioned 
in said Indictment, subsequent to the 15th day of April, 
1937, was the duly appointed, qualified, and acting Cap~ 
tain of the Anti-Vice Squad of the Police D·epartment 
of Salt Lake City. 

That during all of the period of time between the 15th 
day of March, 1936, and the 1st day of January, 1938, 
the said Defendants permitted, allowed, assisted, and 
enabled Houses of Ill Fame, resorted to for the pur­
poses of prostitution and lewdness, Lotteries, Dice 
Games, Slot Machines, Bookmaking, and other games of 
chance and gambling devices, to be kept, maintained, 
and operated at the places herein mentioned in Salt 
Lake City, Salt Lake County, State of Utah, by then 
and there failing and refusing to make .arrests for the 
keeping, maintaining, and operating of .said places, 
although the said Defendants herein well knew that said 
places were being kept, maintained, and operated in 
violation of the Statutes of the State of Utah, and the 
Ordinances of Salt Lake City, a municipal corporation, 
and the said Defendants further permitted, allowed, 

f 

assisted, .and enabled said places to be kept, maintained, 
and operated by failing and refusing to enforce the 
Statutes of the State of Utah, and the Ordinances of 
Salt Lake City, prohibiting the keeping, maintaining, 
and operating of said places :and said games. 

·That on ·~r about the first day of each and every 
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month between the month~ of ~htH(\ 1H:~T. nnd January, 
1~l38. both mo~ths inr.lu~iYP, thra l)t.'fPndnn b,, with t hP 

aid and assistance of Golden Holt and Rt.\n 1-lartnon, eol­

leeted money from the operator~ of t ht' llou~e~ of Ill 
Fame herein referred. That bet\Yt.'t.:\n . .:\ pril 1, 19:Hi, and 
January 1, 1938. the Defendant~. "·itb the aid and a~­
sistanre of Ben Harmon, and other per~(lll~ to the StatP 

of lTt.a.h unkno'\\'D. eoll~eted money from t ht.\ operator~ 

of the Lotteries, Dice Games. Bookmaking, and other 
games of chance and gambling device~ herein referred 

to and set out. 
CAL,~IN \\~. RA\V"LINGS 

District Attorney of the Third 
Judicial District, in and for Salt 
Lake County, State of Utah. 
By MARION G. ROMNEY, 

Deputy District Attorney. 

Motions were then made by each defendant, Sept. 
3, 6, 8, 1938, to quash the Indictment as supplemented by 
Bill of Particulars upon all the grounds of the previous 

motions to quash indictment and upon the following 
additional grounds : 

That the Court has ordered a Bill of Particulars 
to be furnished this defendant and no sufficient Bill of 
Particulars has been furnished, or a Bill of Particulars 
in accordance with the Court's order, ( 42) 

That if the indictment by the Grand Jury can be 
supplemented by the allegations in the Bill of Partic­
ulars it is possible for the attorney to charge things 
not considered by the Grand Jury at all, and that this 
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Bill of Particulars . purports to charge matters not 
charged in the Indictment. 

·T;hat if the Bill of Particulars is properly filed it 
limits the indictment by the allegations· ·.of the Bill of 
Particulars, and as to defendant Pearce as to the main 
charge, and separately as to the overt acts, the charge 
indicated is the obstruction of justice by the officers not 
diligently exercising their powers, and the overt acts 
consist of the failure to :act on the part of such offi­
cers only. 

That then the indictment, as supplemented, should 
be quashed as to the individual d·efendants and pa.rticu­
Iarly as to defendant Pearce because it is definitely in­
dicated that he had no police powers that could be 
relaxed. 

That the collection of money appears by the Bill 
of Particulars to he the gist of the offense and no agree­
ment to collect money is alleged, no such means as 
this is alleged as being agreed upon as to the individu­
al defendants, and particularly as to defendant Pearce. 
He is exeluded from the allegations of the Bill of Par­
ticulars as to the colleetion of money and should be 
dismissed. ( 48) 

That the Bill of Particulars does not set forth as 
required by the order of the Court and by law, the 
means agreed upon to be employed by the defendants 
to permit, allow, or assist the various things to oper­
ate, or, the alleged means so employed, or so as to 
show any ·conne.ction or agreement between the individ­
ual defendants in relation thereto. 

That there are no facts or particulars, either ex-
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pres sly or lly nt'et'~~ary impli<·n t ion or iufPl'(~neo~.f-c) iruli­
cate that a conspiraey, or any enn~pirney in fat~t,: .:wa~ 

entered into among or betwr·Pn tht.' ~aid deft'nd~ulb;; in 
accordance with thL~ demand for n Bill of Partieula.rs, 

or :the Court's order therefor, or at all. ( f>2). 
Motions were also made Sept. 10, 1 ~)~~8, to ·:-;trike 

the Bill of Particulars (57) for the reasons hereinahovP 

indicated, including the ground that Indictment by a 
Grand Jury could not be supplemented or supported 
by a Bill of Particulars filed by other persons· ·not shown 

to have participated in said proceedings or ;J1aving 

knowledge of- the matters considered by the Grand .Jury, 
or what facts it had before it, or what it int~nded to 

charge as a violation of law. 
All motions were denied. (58) 

All defendants pleaded "Not guilty" and· defend­

ants Erwin and Pearc-e pleaded former jeopardy and 
acquittal. (59) · ~. ·. · 

ABSTRACT OF EVIDENCE 
T·he trial started March 31, 1939. The plaintiff was 

represented by Calvin W. Rawlings and Brigham E. 
Roberts. 

-
Defendant E. B. Erwin \vas represented by · Bur-

ton W. Musser, defendant Frank A. Thacker by Willard 

Hanson, E. N. Straup and Stewart Hanson, defendant 

Harry L. Finch by Frederick Loofbourow, and de­
fendant R. 0. Pearce by H. L. Mulliner. 

The informati~n was read to the jury (Ri. :319). 

The Bill of Particulars was read to the jury -ov~ the 
objection of defendants (R 320). (The forepart: of the 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



14 

transcript related to rna tters pertaining to the motion 
to dismiss on account of the delay of the trial. This 

question is not being urged on appeal.) 
A motion was made as follows: ''Your Honor, 

Please, before the witness is called I want to make a. 
motion requiring the state to elect as to the subdivision 
of Subdivision 5-103-11-1 it will proceed on." All de­
fendants joined in the motion. The motion was over­
ruled. ( R. 365) 

Objection was made on behalf of each of the de­
fendants to the introduction of any evidence upon all 

' 
the grounds stated in the previous motions to quash. 
Over-ruled. 

Further grounds of the motion were that defend· 
ants Pearce and Erwin had been acquitted of the of­
fense cha.rged by verdict rendered in Case 10785 in the 
same Court that they were there tried upon the theory 
of conspiracy involving the same matters. 

ETHEL McDONALD heing sworn as a witness tes­
tified that defendant Erwin took oath as Mayor the 
first Monday in January, 1936. (R. 378). That he re­
signed February 7, 1939. (R. 378) That Mr. Finch was 
discharged as Chief of Police January 21, 1938. ( R. 379). 

Certain City Ordinances were introduced by de­
fendants, and are in the exhibit (R. 427). Others were 
introduced relating to the licensing of card games, the 
ordinances of . the city licensing of marble games, and 
slot machine operations were offered. The offer was ob­
jected to and the objection sustained. (R. 436.) 

Ordinances 600 to 603 inclusive were offered the 
' same relating to the duty of enforce1nent of law and the 
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citv attorney's dutv ttl t'nforce thP suJIU'. 'l~hese Wl'rn .. . . 
objected to by the plaintiff and the objt\et.iou susfainPd .. 
(R. 438) Section 130 of the ordinanePs \\·as introduced 

by plaintiff showing the juri~diction of the City Boa.rd 
of Health over~ d The control of prostitution.'' (R. 444). 

0. B. RECOR.D "-a~ ~\vorn a~ a witnt\ss for plaintiff. 
He testified that he had been Inspector of police for 
three years and ''as such on ~a.y 1, 1937. That the 
Chief was his superior officer and he was next in line. 
T·hat Thacker was placed as Chief of the Anti-Vice 
squad some time in April or the :first of May, 1937. 
(R. 456) and remained until January of 1938-the lat­
ter part of January. 

When Yr: Finch became Chief he was in charge of 
the Traffic department. Was told to continue. The 
Anti-vice squad is under the Chief of Police. 

That he was down near Second South and. Rio 
Grande Avenue in August, 1937, and met Mr. Thacker 
in that neighborhood. (R. 569). This testimony relating 
to Mr. Thacker has become immaterial. 

He testified that once in the absence of Mr. Finch 
Mr. Thacker told him that he was instructed to report 
to the Mayor's office. 

Around the 25th of August, 1937, he and officer 
Burt m.ade an arrest in the basement of the Atlas Build­
ing. He did not know at that time who operated it ·but 
he knew now that Bill Browning did. That he saw 
around 50 to 70 men in the basement. That he was in 
full uniform. That he saw people going down and com­
ing out of the basement. When he went down he saw 
horse racing sheets tacked upon the partitions, 4 or 5 
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tables,:: ho.rse ra.cing sheets on these, and some money 
on the. table. He got two fellows, the keepers, and Burt 
got two~ tables~ (R. 579). They had a. blackboard with 
sheets on'them. It was about 1 P. M. in the day time. 

(R. :580f 
That he and Sargent Pearce made an arrest in the 

basen'lent of the New Grand Hotel a day or two later 
of some bookmakers at 32 East 4th South. 

Motion to strike out the reference to this last ad~ 
dress· ;was made on the ground that it was not in the 
Bill :of. ·P·articulars mentioned. The n1otion was denied: 
( R. 5-'8.1 ) . 

After these arrests he vvas in the office a dozen times 
a day. ·on different 1natters. ·This was around August 
30, 1937~ Ohje·ction was made to the conversation in the 
Chief's presence. and the Court said it was binding upon 
nobody· ·except Mr. Finch. The 'vitness said the Chief 

-... . 

asked him if he had complaints about these particular 
places and· he said he hadn't. The Chief then suggested 
that he let Thacker handle the arrests and not intefere. 

If they had a:ny complaints of gambling to let Thacker 
know: :anrl he would see it was taken care of. (R.583). 

The Chief did not tell him to cease making arrests. 
(R.5S3).; 

CRQS,S EXAMINATl()N 

When Mr. Finch was appointed the witness 'vas 
captain. He had his office in the same place that he 
did after· Mr. Finch appointed him inspector. That in 
entering the police. station they entered from the West 

into a large hall then turned right to reach the Chief's 
office and passed through a room which was at some-
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times unoccupied a.nd in 1H~~7 ot~eupied by thP HPen'tn.ry, 

or one of the other police offic~r~. nnd t hPn }U\~~Pd 
through the witnesses office 'vhich roon1 ~tllHPtintP~ \\'n .. s 

occupied by l\Ir. Bauer Seer~tary. and fron1 t hPr~ Jlnssed 

into the Chief'5 office. That tlu~rt.' wn~ ant)tht.'r Pnt ntn(~P 
to the Chief'5 office which ''"a~ ~lHlll\titu~~ n~Pd by nlenl­

bers of the department but not n~Pd. by the publie. 

(R. 585). 
That the Anti-l .. ice squad made up daily reports of 

their activities as did other officers. That the~e ''T~nt 

to the captain ·s office and fron1 there to the Chief's 
office. They were then filed away in the regular files~ 

This is in the record room in the DetectiYe Department. 

(R 586). That there were filed in the 'Yitne~ses office 
just personal files on all the officers-the personal rec­
ord, correspondence etc. Witness saw the reports from 
the Vice squad, he wouldn't say eYeryday but he read 

the reports nearly e\eryday of all the officers, and had 
opportunity to do so. and dicln 't kno"· that any re­
port of the Anti-,:---ice squad was ever kept from him. 
(R. 587). 

That Chief Finch was away twice to attend con­
ventions from 10 days to 2 weeks. That. ~Ir. Finch be .. 

came Ohief in March 1936, (R. 588). Witness said 

that he as inspector, was in charge of the personnel 
of the department. That Chief Finch talked over the 
appointment of Thacker with him. (R. 593) He could­
n't say that he recommended it but that he had no ob.:. 
jection to the appointment of Thacker. 

He couldn't say whether he was consulted by Mr. 
Thacker aibout the members of the Anti-vice squad or 
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not. That ~he was in charge of the personnel but thought 
that Mr. Thacker largely chose the men for that squad. 

lThat there are several departments having heads, 
including the Traffic department, the Detective depart­
ment, the Vice squad, and then each shift had its Sar­
gent. The radio department had a man. in charge. That 
the department heads reported to the Chief. ( R. 593). 

'!'hat his desk faced the door leading into the Chief's 
office and that the Chief's door was open all of the 
time (R. 593) That his brother H. K. Record was head 
of the Anti-vice squad before Thacker. That Mr. Holt 
had been in charge prior to his brother. 

Mr. Thacker had five men under him. There may 

have been six. Among them was Golden Holt, C. H. 
Christens~en, Mr. Beckstead, and Mr. L. C. Crowther. He 
couldn't name· any others. He didn't know how they 
worked, that is, in what groups. 

Captain Thacker told him he didn't like the job 
of he'ad of Anti-vice squad and didn't want it, and wit­
ness told him to do the best he could. ( R. 612). 

That while the Chief was out of town the reports 
of the various departments came to him as the acting 
Chief, including the reports of the Anti-vice depart­
ment. 

Witness said that he testified that Bill Browning 
had a place in the basement of the Atlas Building in 
August 1937 ; that he had heard of Bill Browning be­
ing in town for years; that he didn't arrest him in the 
Atlas Building that day but he did arrest him on an­
other day later. (R. 613) Witness was asked on cross 
examination over how many years to his recollection 
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Bill Browning had bt.\t\n arrc~h\tl off and on, for book­

making. ·The witness stat~l that hP heard of his nlu.k­
inO' books in 1936 and 193·;. This qtlllstion n~ to other 

0 

years was objected to by thf~ plaintiff nnd tht\ obj~ction 
sustained. (R. 614) Also a~ to ho\\- runny ypars Brown­

ing had operated (R. 61-l:) 'Yitnes~ tt\stifi~d he did not 
know how many times Bro,,niug had bPen arr(\sted by 

the squad under Mr. Tlhacker. 

The question as to l\hether the \Vitness knew fron1 
his experience that a person could not be arrested on 
rumor was objected to by the plaintiff and the ob­

jection sustained. (R. 615 ). 
That he told Thacker when Thacker complained 

and said he didn't want the job of Chief of the Anti­
vice squad to go and make the best of it and to do 
his duty and he would come out all right. (R. 618). 

Motion was then made to strike as being irrele­
vant to any issue in the case. The conversation with 
Mr. Finch as to the arrests made by the witness and 
Mr. Finch's suggestion as to reporting to Mr. Thacker 
on gambling as being in no 'vay relevant or material 
to the issue of conspiracy, and in no way binding upon 
any of the other defendants, and in no way indicating· 
an admission of the offense charged as against Mr ~ 
Finch. 

Separate motion was made to the strike the· 
conduct of this witness in making arrests outside of 
the presence of the parties here and without any show­
ing that any of the parties arrested were guilty or· 
were convicted of any offense, as being irrelevant and 
immaterial to the charge of conspiracy. 
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· · A separate motion was made .as to the conversa­
tions with Mr. Thacker and the suspicion of the wit­
ness as to lotteries in the neighborhood of this conver­
sation. These motions were all denied. ( R. 620-622). 

0. B. RE·CORD was sworn again and testified that 
he was captain of police in 1936 and inspector in 1937. 
That he was acquainted with Abe Rosen;blum, that he 
saw him around the police station several times, maybe 
a dozen. A motion to strike this testimony was made 
and denied. (R. 1329) That in 1936 he saw Mr. Rosen­
blum talking to Mr. Finch three or four times, he 
guessed. 

CRO·S.S EXAMINATION 

On cross examination he testified that Abe Rosen­
blum was a bondsman. That that was his business around 
the police station. That he had no idea what he was 
talking to Mr. Finch about. (R. 1330). 

On re-direct he testified that he knew that Rosen­
blum was writing bonds at that time. 

This witness was also -called 1by Mr. Loofbourow 
on defense and testified that he heard a conversation 
about January 20, 1938 in the poli~ce station in the 
Chief's office between the Chief and Golden Holt in 
the presence of the Chief and Mr. Bauer, the secre­

tary and others, and at that time the Chief said ''some·­
thing that you men have done or not done may cost 
me my job. They say there has been a pay-off in Salt 
Lake City, and I want you to tell me before these . ' 
witnesses, if I ever asked you to favor any of the 
games, bookies, prostitutes, or anyone else~'' 
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The ,vitllf'~~ te~tifiPd that ht' wa~ pn'~H.Htf and 

heard a que~ti~n1 in that orde1· and in suh~hu1oe as 

stated, and that ht) heard Holt ~ny .. no". to t hnf q U('~­
tion. That the Chief al~t) nsk(ld ~~ r. Holt "hnvP ·l t'Vt)r 

asked you to ~oerc~ or intitnidnh' any of t.heSl' ·J>Po­

ple!" The witne~~ testifit.)d that be h~ard that qu(•st ion 

asked and Mr. Holt ans,vered ''no". and that tht' Chief 
then asked Mr. Holt if any of the~e people had· paid 

him any m-oney a.nd :llr. Holt ans"·ered ''no'', and that 

he also heard Mr. Finch ask Holt in substance whether 
:llr. Finch had ever asked Holt to do anything other 
than enforce the ordinances and la."~s, and tha.t Mr. 

Ht>lt answered "n-o." (R. 1501). 

CROSS EXAMINATION 

The witness testified on cross examination that 
Mr. Headman may have been present at that conver­

sation and that Mr. Thacker was there. 
Witness said that he had talked with Chief .Finch 

since the conversation and not with Mr. Loofbonrow, 

except that Mr. Loo:Dbonrow called and wanted him as 
witness. That Mr. Loofbonrow never presented a type 
written sheet to him to the questions and answers as 
given on it, or any other papers. The witness testified 
also that Mr. H. K. Record was present at this· ·or a 

similar conversation. (R. 1504) And he thought that 

Mr. Beckstead was also present. He testified also that 
Mr. H. K. Record, his brother, and Mr. Beckstead ·and 
also Mr. Headman answered Mr. Finch's questions to 
the same effect. The Witness said on cross examination 

that as nearly as he could remember thi_s conversation 
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was about a day before the Chief left the service. And 
he thought it was after he got back from his lunch. 

JOHN S. EARLY sworn on behalf of plaintiff, 
testified he 'vas appointed office manager of the public 
saftety building by the City Commission on recommen­
dation. of Mr. Erwin in January, 1936. In answer to a 
leading question he testified that he had had a con­
versation with the mayor on the subject of "pay-off" 
(R. 460) in February or early March, lg.36. 

OEj-~ction was made and argued at length that such 
conversation. was hearsay as to the other defendants. 
That no conspiracy has been shown, no foundation 
laid, and if any such conversation was prior to the 
existance of any conspiracy it would be immaterial, 
and that the order of proof requiring some evidence 
of .a conspiracy before such conversations were let in. 
The Court Raid he could not limit these statements at 
this time because he assumed that hereinafter a con­
spiracy lvould be ''attempted to be shown, any way that 
these various defendants will be brought in to what 
they clailn was an agree-ment. '' 

"The Court: What I was ahout to get to say was 
that I think I will have to admit the evidence, if there 
is any evidence of an agreement to conspire and con­
federate together, and then if it is not connected up 

'vith one or all of the defendants, I presume that it 
could be made clear to the jury .at that time that it 

'vas not to apply to them.'' That upon it being urged 
that the essential thing that they -charo-ed was a con-

. • 0 

spiracy· ·the Court said: ''Yes, I know, it is an agree-
ment· :j(,: ~ * ~:- I will have to hold, I presume, that they 
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ma.y proceed and mak(\ their ~howing if tlu'y t•nn P~ 

tablish the offen~e ns ehn rg-ed. or t hl' crilnP, and if 
thev don't, then it will be tinH" etHlug-h to deft~nninP 

"' . 

that. So I w·ill oYerrule a lot of objPetion~. I anticipate. 

but I want to do it "·ith the c.li~ti11et understandin~ 

with you that when they get through, if they haven't 
connected up_-your elients, that I "·ill hear from you 

again. " ( R. 463). 

(After some discussion) The Court again: ''If 
there is some evidence introduced of an agreement to 
conspire, as stated in the indictment, then the Court, 
unless it becomes convinced to the contrary, tvill prob­

ably take the v-i-ew that statements of anybody, o;ny­

wkere, are perti.nent to the issues.'' 

It was then objected that unless they should show 
a conspiracy that conversations with one should not 
be admitted and was in no way binding upon the oth­
ers. (R. 464) The Court said: ''I can't make that instruc­
tion to the Jury at this time", and then addressing the 
District Attorney stated that he assumed that one of the 
first things to do was to introduce some evidence, if 

you can, of an agreement. The District Attorney then 
stated in substances that he eouldn 't prove that there 
was a written agreement but he wanted to introduce 
all their evidence beginning in 1936, ''and as we go 
through with QUr testimony we \vill weave the story 
of the conspiracy and the contracts that were made 
with these men.'' The court then indicated that he 
would allow them to proceed, and if· the evidence now 
offered was not connected up with anybody in this 
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case. that upon motion he would strike or order it stric~­
en ~.rtd instruct the jury at that time ( 467) . 

... ./J~:he witness then testified that at the time indi­
cate.d. the Mayor stated that he had heard there was 
a pay-off and that he was very much interested in find­
ing out and told the witness to find out. 

~hat later, probably the later part of March, the 
Mayor asked if he had been able to find out, and he 
told him that he had discussed the matter with numerous 
of the officers and was unable to get any information 
what~oever, and that he had. d~scussed it with "another 
party~' who had said there was a pay-off of approxi­
mately. $2000.00 per month. The witness said he told 
the· Mayor that the party who informed him claimed 
that there was a pay-off on prostitution, lotteries, card 
games, and horse racing. (469). 

(Throughout this testimony and by objections and 
after by motions the same objections as previouly re­
ferred to were taken and it was agreed ( 469) and or­
dered by the court that the defendants and each of 
them have the objections as to each conversation as pre­
viously taken, that there was no foundation and that 
it was hearsay, and also an exception that the jury 
was not instructed that such statements were not bind­
ing· on the other defendants.) 

A separate motion was then made ( 469) to strike 
this testimony upon the ground that it was incompetant, 
irrelevent and immaterial; .-that no foundation had 

been laid by any evidence of any agreement betvveen 
the defendants, and that this testimony did not tend 
to prov~ any such agreement. The rule was urged that 
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under the C-RSPS SOllll' ~\·idPtH.•t' of Hll H~l"Pt'lllPHt lllUSt. 

be introduced as a basi~ of Hg't.'ney in ordPr for one 

person to bind any other defenJants. It wn~ further 

urged that if thest~ conversations \\.t'rl' claimed to ht' 

in the nature of an adn1i~~ion thnt au ugreetn('nt eould 

not be shown by a.dmis~ion~. Coun~el for the defendants 

asked to bring authoritit\~. The court said : ·' l am not 
going to li~ten to you at thi~ time. The objection is over­
rul~ ..... and you may procet.-~d. (R. 471 ). 

The witne~~ te~tified that he \\·a~ acquainted with 
Mr. Finch; that he had known him 10 years by sight; 
that he took office as Chief of police the middle of 
March, 1936, and that 2 weeks thereafter witness had 
a conversation. with him. The same objection as above 
discussed was made as to all defendants and over­
ruled. 

The witness said he told Mr. Finch that he had 
heard rumors that there had been graft going on. Mr. 
Finch said he hadn't heard anything about it, and had 
had no reports from anyone in the department. (472) .. 

The witness testified, over objection, that certain 
persons representing race horse betting or something 
of that kind came to him to see about operating in 
Salt Lake City, including Mr. Browning, a chinaman 
named Wong, Cliff Jennings, Wm. Cayias, and also, 
to a leading question, that Ben Hannon called and that 
Abe Rosenblum came. That the witness had a conversa­
tion with different ones of them. 

The District Attorney asked the leading question : 
''Q. Mter that chang-e was made in the Anti-vice 

squad, I will ask you to state whether or not any men 
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came to see you about operating 1n Salt Lake City~" 
There was objection. Then after the witness had giv­

en names there was an objection and discussion about 
admitting the conversation the court ruled that the con­
versation should not be admitted, hut overruled the con­

tention that it was in fact admitted by the question and 
ans-wered. ( 4 73--4 79). 

The witness then testified that when Mr. Browning 
came that he had a conversation with the witness and 
then went over to the Chief's office, or rather to the 
secretary's office, and beyond that the witness couldn't 
say. That there was no other way of getting into the 
Chief's office. He didn't know whether the Chief was 
in or not. (480) He then testified that Hannon was in 
the witness's office' on several occasions and after his 
conversations there he, on one occasion, went into the 
Secretary's office. That he ·also talked with Cliff J en­
nings. He ~couldn't tell just when, possibly about the 
first of May. Didn't know whether he went to the Chief's 
office or not. ( 481) That Abe Rosenblum was .around 
there off and on; that the witness understood he was 
a bondsman, and that he, on one occasion, saw him go 
over towards the ·Chief's office, probably the latter 
part of May. (482). 

Witness said he afterwards had a conversation with 
the Chief !but he didn't remember that he mentioned 
any of the persons above referred to. That he said to 

the Chief, there are rumors that there has been a con­
siderable pay -off going on and Finch stated that those 
people know their own business and would have to op­
erate their own business; that it was his duty to operate 
the police department and he p·roposed to operate it. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



The \vitn~ss said that th~sp con,·ersn t ion~ with tht• 
Chief were about the same on t~nch occasion. A motion 
was then made to :;trik(• the eonversntion \vit h Mr. 

Finch as being incompetent. irrelt.\\"t.\n t and itntna tt.\rial 

and no foundation laid ..... -\.ttention wa~ call~d to tlu" 

previous objection, and also that (Uly stnt~tnent 1nade 

did not constitute an admission of any kind of the of­
fense charged. or any fact leading up to and relating 
to anything· that is charged as the offense. The motion 

was denied. \ ±85). 

The witness testified that he discussed \vi th Mayor 

Erwin in the fall of 1936 and told the ~Iayor that there 

was rumors that there was a vice pay-off and the May­
or said that the matter was in the jurisdiction of the 
Chief of police and that the Chief lvas operating the 
department. This was around October or thereabouts. 

That the Chief made a similar statement on another 
occasion. ( 486). 

In the summer of 1937 the witness said he had 
another con\ersation with the Mayor and said there 
was again ·rumors of a vice pay-off. The Mayor asked 

if he had told the Chief of Police. Nothing was said 
as to who was inv{)lved. 

He had another conversation in the fall of 1937· 
that there 'vere then rumors of a vice pay -off, and the 
Mayor said that he personally had not heard anything 
aibout it; that there had not be~n any reports from 
the department. Nothing was said about who might 
be involved. 

The following occurred: 

'' Q. During any of these conversations was it 
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mentioned by you whether the Chief and the Mayor 

were involved~'' 
( Ohje·ction that it was leading). The objection was 

overruled and the question re-read. Further objection 
was made that there was no foundation. The witness 
then answered "'no." ( R. 488). 

Over objection that the District Attorney was not 

entitled to cross examine his own witness and the ob­
jeetion being overruled, District Attorney asked the 
witness if he hadn't had a conversation in his office in 
which he said that he had said something about rumors, 
that the Mayor and Mr. Finch were involved. ·The wit­
ness said that he had had more than one conversation 
in the District .Attorney's office. He was then asked, 
and the question was repeated as to whetwher he had­
n't said that Mr. Finch and the Mayor were involved. 
Oibjection was then made not only that it was leading 
and ·cross examination, but that no foundation had been 
laid, that the witness. stated there was no such conversa­
tion and that in any event the witness had only stated 
that he had heard rumors. The objection being over­
ruled the witness stated that he did tell the District 
Attorney that he did advise them that he had heard 
that they were involved-'' That there were such ru­

mors around. It had slipped my mind for the time be­
ing." 

He then testified that both the Mayor and Mr. 
Finch disclaimed all knowledge of it. 

·Separate motions were then made to strike the 
testimony of the witness as to these separately with 

Mr. Erwin and Mr. Finch upon the grounds previouly 
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indicated, general gt·ouJHh~ and hParsny ~tntPnlonhh of 
remarks with no admis8ions by Pit her defPndR.nt. :· ~.:: : 

AUSTIN SMITH ~'vo1-n on behalf of plaintiff t~Psti­
fied:(492) I was appointed sPrrPfnry to thP Ma.yor, l 
think, the 6th of January, 1936, and acted in sUiCh ea­
pacity until some time in June or July, 193ti. Very short­

ly a.fter Mr. Finch 'vas appointed I w~nt to hi~ home 

one night. 
He wa-s asked to te8tify as to a conversation with 

Mr. Finch at that time ( 494) Objection was made that 
it was incompetent, irreleV"ant and immaterial and no 
sufficient foundation, not binding upon the defendants, 
and hearsay as to the defendants not present. The. ob­
jection was overruled. The witness testified: I ·asked 
how he liked his job, he made the rmark it was all right. 
We discussed things generally pertaining to the depart-

-~ 

ment. 
"Q. I direct your attention to the subject: Was 

anything said about the graft pay-off!" Objection was 
made and overruled. . 

I asked: approximately what is the pay-off exist-
ing at the time and the answer was approximately 
$2000.00 a month. I asked who was getting it, or who 
collected or what became of it and was told probably 
Abe Rosenblum "woUld" collect it as he ha.d ha4 ex­
perience along that line. ( 495). 

In June 1936 I had a conversation with a. news­
paper man in Salt Lake City. (This was answered ov­
er objection) ( 496) After that conversation I received 
a memorandum at my office. (This was answered. over 
objection) (497). I handed the memorandum to Mayor 
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Erwin. (This answered over objection of no foundation 
and hearsay and no defendants being connected with 
the preparation of the memorandum.) 

The following then transpired: ( 498). 
MR. RA WLIN·GS : We will not be able to present 

to this court, or to your honor, any written memo­
randa prepared by the conspirators. They don't do it 
that way. If "re are held down to any memorandum 
that the conspirators wrote out, as to what they were 
going to do, we could never introduce any evidence.'' 

"MR.. MULLINER: We object to this as preju­
dicial, and assign it as prejudicial error. It has nothing 
to do with my objection whatsoever. I am objecting to 
a memorandum between people not defendants in this 
action.'' 

''·The COURT: I think the objection ought to be 
overruled. You may answer.'' 

I talked to the Mayor aibout the memorandum, and 
left it on his desk. (Motion to strike was denied.) ( 498). 

''Q. Now, Mr. Smith, tell us what was in t·he mem­
orandum .that you handed to the Mayor, and what you 
f.; aid about it~" 

Objection was made on all the grounds next above 
stated, and special attention called to the ground of 
incompentency, and .also specifically on the ground of 
no sufficient foundation. The objection was overruled. 

The witness answered: 

''A. 'The memorandum contained a list of sup­
posed pay-offs in town, gambling houses and hous.es of 
prostitution.'; 

(Motion to strike denied). (500). 
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The witne~~ then repeatt\d his nn~wPr a~ to sup· 

posed ''pay-offs", and added: '' und oppo~ite Pnch ont\ 

of them was set a~ide a ~upposed a.Jnount that. \VUS hP­

ing paid by those hul)Se~. '' In our conversation r stat Pt I 

that the person 'vho had talked to 1ne about this said 
that unless the8e thing~ 'vere taken care of that the lid 

would be blown off l think 'vas the expression he used.'' 
I handed this to the Mayor and he told 1ne that it 

would immediately be investigated, that he did not 
know anything about it. 

Motion to strike was then made upon all the gen­
eral grounds, and that the contents of the memo.radum 
as given, and the conversation, "~as pure hearsay, and 
particularly upon the ground that this evidence con­
tained no admission of any kind even on the part of 
the ~fayor. The motion further asked that the jury be 
instructed to disgard it. The motion was denied. ( 501). 

I went to Captain Taggart's office and there met, 
Mr. Holt. I went at the request of Mr. Holt. The fore­
going was objected to and objection overruled. (501). 

After I had been over there and talked with Mr. 
Holt I went down to the police station and talked with 
the Mayor. I told him that I had a conversation with 
someone who apparently knew conditions. This was 
about June, 1936. I did not use the man's name be­
cause he had asked me to withhold his name. I told 
him there was a pay-off and vice conditions being talked 
about. The Mayor informed me that he would investi­
gate. ( 504). 

I made the conversation myself with Mayor. I 
made the telephone .call for the appointment. I later 
talked to the Mayor, the Chief and Mr. Holt. ( Objec-
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tion to this conversation was made on all the previous 
grounds including hearsay and no foundation.) 

· ·The Mayor acted very up-set. He felt that I had 
talked~· to people that I should not have talked to and 
said something I should not have said pertaining to 
the department and his particular affairs, ''and 'because 
of that; the reason for it, I had withheld the name of 
the .man. that informed me, but I gave him the infor­
mation. that the man gave me." This information I 
gave him a couple of days before as I stated. ( 506) At 
a later;:-conversation. 

I .asked Mr. Holt to relate the conversation that 
he ha~ with me in Mr. ·Taggart's office. He was asked 
to give the gist of this conversation. (Objection was 
made.:on the general grounds and that there was no 
suffici~nt foundation, and overruled. ( 507). 

Holt said that he had informed me of the same 
conditions and that he called me over because the in­
formtion should be given to the Mayor, and also S'tated 

that · .. 1he had asked me to "\vithhold his name. He said 
there: ;w-as .a pay-off going on from houses of prosti-

"" tution and gambling and other vice conditions, that it 
was rampant all over town; nearly everyone knew 
about.jt up ana down Main street, and he had informed 
me of. that fact. 

· Mr. Holt's statement was rather brief, the same 
that.. I had told the mayor. 1 asked him again if there 
was .·any misunderstanding, if they vvere satis,fied with 
what Holt had said, and that it was all right; and there 
was n\o further remark. ( 508) 

·:Mr. Finch made the re1nark that we should not be 
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washing our dirty lin~n in tht' enetny '~ eatnp. M'ot ion~ 
were then made by tht' dt:"ft~ndnnts to ~trikP out tht' tP~­

timony of Smith on all the ~rounds thnt th~rt' wa~ noth­
in(J' involved in the sta.ten1ents tnadt\ to Mr. Finch or 

0 

to Mr. Er"~in which called for d.eniul of tht' charge~ 

here; nothing in the nature of an ad.ntission, and no suf­

ficient foundation. Motions "·ert:) denied. (510). As in~ 
dicating the theory of the proceeding~ the foll<nving, 

in connection with the objection of one of the defendants, 

took place. 
"THE COl~RT: Do you claim to connect Mr. 

Thacker up with this testimony! 
MR. RA \\LINGS: Aboslutely, your Honor. Mr. 

Thacker will be mentioned a little later, by witnesses." 

CROSSEXA~NATION 

(By Mr. Loofbourow). The time of the conversa­
tion he said he had with Mr. Finch at his home may 
have been at any time within a month after the 15th 
day of March, 1936, when he became chief. I don't re­
member; I don't know what day of the week, (511) 
it was in the evening, approximately 7 or 8 o'clock. 1 
met Mrs. Finch there when I came in. I was there an 
hour or so; in the front room. I think it was before 
Mrs. Finch died. ( 512). 

By Mr. Musser). The memorandum I said I left 
on the mayor's desk was in the City and County build­
ing. I don't think he was present when I ·left the 
memorandum. I never saw the memorandum in his 
possession. I spoke to him about it. It wasn't signed 
by me. 
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(By Mr. Loofbourow). I don't remember wheth­
er the conversation at Mr. Finch's house was befor-e or 
after Mr. Holt was m~ade Chief of the anti-vice squad. 

( 515). 
HENRY V. G·OSLING-(The testimony of this wit­

ness will not be abstracted at length for the reason that 
he testified as to lotteries being conducted in Salt Lake 
City during 1936 and 1937, and also for many years 
prior thereto and shortly subsequently thereafter, and 
the Court instructed the jury in instruction 9 (b) that 
the ''operating of gambling, prostitution, lotteries, etc., 
either hefore, after, or during 1936· and 1937, in and of 
themselves cannot be considered by you as. evidence of 
an agreemnt of a conspiracy betw·een the defendants 
in this case. Such .conditions may or may not exist by 
agreement, and their operation is consistant \vith the 
absence of such agreem·ent. '' This instruction, without 
exception, has beco1ne the law of the case and the tes­
timony of this witness immaterial. W·e will, therefore, 
just s.ta.te the general nature of the testimony.) 

/This witness testified that he played Chinese Lot­
tery in 1936 and 1937 at 435 West 2nd South and one 
at 458 West 2nd South. One of these appeared to be 
located on Rio Grande Avenue which runs north and 
South between 'Third and Fourth West, and that there 
was another one under the French Hotel No. 472. 

He testified that for some 20 or 21 years. he had 
played these in Salt Lake City including the years 1932 
and 1933, 1934, 1935. 'That he had not played after Feb­
ruary of 1938. 

His testimony runs from 516 to 567. 
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The "pitne~~ stated that ht' lo~t intt\n\~t ufh\r fi\\b­

ruary of 1938. (564) The \Yitne~~ \Va~ tht'n a~kt.'d if hP 

saw anyibody play afh"r February, 19:~~- ( )bjPt~t ion \\"as 

made that it \Yas indefi.nit~, uneertain n~ to tinlP and 

place and objection sustained. ( 3t)5). 

The contention of defendants (5-!7) wn~ that if any 

inference could be dra"·n as to the alleged agTPPinent 
between the conspirators from the fact of operation of 

these lotteries that it was pertinent to show that they 
operated at times prior and sub~equent to tht-\ time of 

the alleged agreement, as tending to rebut that pre­
sumption. This witness mentioned none of the defend­
ants except Mr. Thacker. He testified that he saw Mr. 
Thacker in one of these places at one time but that no 
gambling was being carried on at that time. 

This, because of the acquittal of Mr. Thacker, has 
also become immaterial. 

D. L. HAYS, was sworn on behalf of the plaintiff. 
(793). 

("\\hat was said with relation to witness Gosling's 
testimony applies to this witness also, he having testi­
fied that he saw gambling in different of the licensed 
card rooms as specified in the Bill of Particulars in 
1936 and 1937.) 

He also testified that these places operated pre vi­
ously; in 1935 ( 843) and 1934 ( 844) and 1933 ( 846) 

and 1938 ( 847). That he played occasionally from 1923 

on in some of these card rooms and that the method 
of operation was the same. ( 854). 

He did not play in the latter part of 1937 and only 
occasionally in 1933 .and 1934. 
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In 1939 the same places, ex,cept the Wilson, were 
operating and the only difference in the operation was 
that they had cut out some of the games. They were 
not playing poker. They did not phiy poker for 5 or 6 
months at one time. Once they stopped Panguiny for a 
while. Rummy, Solo and Pinochle were played jus~t the 
same after 1936. and up to 1939 as before. (86~1). 

On February 20, 1939, these pla-ces that have been 
mentioned were gambling. On that date I aske·d the 
City Commission why they continued to license theS<e 
places "when it was well known that gambling went on 
as long as they were licensed.'' ( 864). 

1The witness said afterward that the time they 
stopped playing poker was, betw-een the 20th of Feb­
ruary and the 27th of Mar~ch, 1939, in some of these 
places. (867). 

(Objection was made to general statements of this 
witness that he saw gambling .as conclusions, and also 
ohje·ction and motion were made to strike his. testimony 
of seeing gambling in licensed card rooms upon the 
ground that there had been no sufficient foundation of 
any agreement or conspiraey here, and that this. evi­
dence did not tend to prove such. ( 830). These objec­
tions were overruled.) 

The witness said he talked with Mr. Finch ahout 
November, 1937, a.t his office . (This conversation was like­
wise objected to upon the ground that there had been 
:rio foundation, as to the conspiracy or agreement, laid 
so that it would he inadmissable even though it may 
involve an admission as to Mr. Finch. Overruled.) 

I said to Mr. Finch, ''You must know that gam-
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bling i~ going on in tht.~~t.l plac~~ either utHLt'r protPe­

tion or "~ithout regard to lnw." 11 r. F'itwh ~nid, "Yes, 
I kno",. that g-ambling i~ p:oin~ on here.'' I n:-;kPd h in1 
,vhat he 'vas going to do about it and hP said llP was 
not going to do a11ything about it and lH) gave ntl) his 

reasons. (836). 
Motion ''as made to ~trike thi8 testimony :upon 

the grounds of the objection and upon the ground. that 
it now showed n admission of llr. Finch as to the charge 

here.) Overruled. (837). 
WILLIAM SCOTT 'vas sworn by the plaintiff. 

(647) 

This is another witness who testified first that he 
saw gambling in some of the card rooms mentioned in 
the Bill of Particulars in 1937, also that he was in the 
Atlas Building in the spring of 1937 and saw equipment 
there apparently used for horse race betting, also heard 
announcements over the loud speaker of different races 
at different tracks. (653). 

(-Objection was made to this testimony that it was 
out of the presence of any of the defendants an-9. that 
there was no sufficient foundation and irrelevant and 
immaterial as to the charge of conspiracy here~ ( 649). 
This objection was overruled.) 

During the discussing of this objection the district 
attorney made a statement ( 651) about reports coming 
in from the race tracks and they would "continue mak­
ing bets before the race is finally on'', and ''when they 
go to the post the announcement is made", * * ~-"and 
then the bets are laid", etc. And on the objectiQn this 
additional statement: . . 
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· ''MR. RAWLINGS: Why, of .course, we contend 
that a majority of this wasn't in the presence of the 
defendants. Obviously they woudn 't . be there when it 
was going on, purpos.ely, but we want to show that." 

These statements in this. discussion 'vere excepted 
to, assigned as prejudicial error, and the court was 
asked to instruct the jury to disregard them. The ob­
jections 'vere overruled, the motions and requests de­

nied. ( 649-651). 

There ''ras a Barbute ga1ne at 35lf2 West 2nd 
South in 1936. It was raided by Thacker. Objection was 
made that Mr. 'Thacker was not head of the anti-vice 
squad·at all in 1936. This was overruled. (657). 

There 'vas another incident of this kind in 1937. 

It involved only Mr. ThaekeT. None of the appellants 
'vere mentioned by this witness. The testimony in 1937 

was that those that were playing in larger denomina­
tions quit before the raid was made. One man was ar­
rested, I do not know his name, and some of the 
players were arrested, but not the operator. (668). 

The witness also testified that he saw gambling in 
the Mint, (671) and that he saw Thacker at the Mint. 
(672). Also that he had seen gambling in Stubeck's card 
room ( 676) ; also that he had seen gambling at the 
Horseshoe. 

A motion was made to strike the testimony as to 
gambling at these separate card rooms on the ground 
that the appellants were not present, nothing· to show 
tha.t any knew anything of it, and it was immaterial 
and irrelevant to the issue of conspiracy here. Motion 
'vas denied. 
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CROSS EX.A11INATION 
On Cross Exan1ination ( tii~)-691) the wi htt'~!" \Va~ 

very uncertain and eouldn 't rentPinlwr a~ to when. hP 

was in Utah or anywhere else. (li~l7) or what lu~ did 

(703). 
I ~aw Officer~ Be-ekstead ;:uHl Thacker in the Mint. 

I do not know ''hether I ~aw lfr. Thacker in there 1nore 

than once in 1936 or not. ( 715) There '"as a cafe on 
the ground floor of the ~int. I saw :Mr. Thacker there. 
I saw gambling upstairs. I didn't see the city lic~nse 
for card rooms (721). I saw Mr. ·Thacker talking with 
Mr. Harmon on one occasion in the card rom (727). 

I nsited these gambling buses in 1935 and so testi­
fied before the City Commission (731). 

It occurred that the witness couldn't remember 
anything he did from 1932 to 1935 before lunch but 
after- lunch and on re-direct of the District Attorney, 
he C{)uld remember. Objection was made that he 

.. shouldn't be permitted to testify as to what happened 
in those years because he already testified that he 
couldn't remember. At first the Court took this view 
but later overruled this objection. (755 to 758). 

DAVID T. LEWIS was sworn as a witness by 
plaintiff (764). His te~timony related only to Mr. 
Thacker. 

I have seen ~1r. Thacker in the Mint Cafe, the 
restaurant part down stairs 6 or 7 times in the latter 

part of 1937. It was in the evening during the meal 
time. I saw him on some occasions talking with Mr. 
Harmon, who, I understand, operated the restaurant. 
There were several marble games there, I don't know 
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whether Mr. Thacker .. ·was checking up on these or not. 
There was -another officer with him at the time that 
I partlc11larly remember. I don't know whether there 
was each time I saw him there. At the time I saw him 

talk with Mr. Harmon there was nobdy in close vacinL 

i ty to th~m. (771). 
DAR KEMPNER was sworn on behalf of plaint~ 

iff (772). 
I have been aequainted with Abe Stubeck for about 

8 or 9 years. 
'' Q. · Did you see Mr. Stubeek during the months of 

April;.:<l\fay, or June, of 1937~ 
:A_. · Yes, I did." 
During these particular times I saw him, I guess, 

2 or 3 times a week in his place of business under Politz 
Cafe ·at 2nd South and Main. It is a pool hall. 

I am a:cquainted with the location of Ace Billiard 
Han: It· is about 246 or 248 Main Street. I was there 
with-:Mr. Stubeck. I 'vas also in the Peter Pan Clull 
with Mr. Stubeck, and I was in 'vhat I believe was the 
Wilson . Card Room; I couldn't say for certain. ·The 
card room was right by the Wilson Hotel. I can't re .. 
member whether it was in behind, the back part of the 
building, or not. 

"Q. Give us as definite as you can the date; if you 
can't ·give the day, the month of· the time you first 
went· around to these places 'vith Mr. Stubeck. 

A. Well, it was early in the spring· of 1937. '~ 
(77 4 )-. 

Q. Now, where was the first place you went with 
Mr. ·Stubeck~ 
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A. To the Aoo Billiard. 
Q. '\"'"here did yon fir~t nH:'Pt hiln T 
MR. MlTLLIXER-: I ob.h"\(~t to thi~ n~ 1neo1npe-

tent, irrelevant, and immatt?rial: eonduet ht.\t wt.\t.\11 pPo­

ple not in any 'vay connected \vith thi~. 

MR-. RA WLIKG-S: It is ,~ery InatPrial, Your Hon-

or, and "-e are prepared to ~ho"~-rhis i~ prl\liinina ry­

show the importance of it, and I think "?hen the next 

question or ~o i~ ans,vered Your Honor can se~ the 

materiality. 
THE Cl)l~R-T: ,, ... ell, on your sta te1nent I will 

hear it. 
Q. Where did you meet Mr. Stubeck! 
A. I met Mr. Stubeck in his place of business. 
Q. And the night that you called on these places 

did you have a con\ersation with him-? 
MR. MGLLTh~R: That is objected to as incom­

petent, irrelevant, and immaterial and hearsay. Con­
duet outside of the presence of any of the defendants. 

THE COl~RT: He may answer that yes or no. 
Q. Did you have a conversation ·with Mr. Stu­

beckf 

A. Yes, I had a conversation with him. 
Q. I think I asked you if this was the night you 

went around. Was it the night or the afternoon~ 
A. It was in the afternoon. (775) 
Q. I see. About what time~ 
A. Somewhere in the neighborhood of 3 :00 o'clock. 
Q. Where did you leave after you had this con~ 

versation with Mr. Stubeek? Where did you go 1 

MR. MULLINER: May we have our objection to 
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this line of the testimony~ It is out of the presence of 
the defendants and, therefore, incompetent, irrelevant, 

and immaterial. 

THE C·OURT: Well, the competency of it hasn't 
yet :been made manifeRt to the Court, but Mr. Raw­
lings states he will connect it up, and I will permit him 

to pursue the matter. 

Q. Where did you first go from Stubeck's card 

game or pool hall that afternoon? 

A. We 'vent straight down Main Street to the 

Ace Billiard. 

Q. Did you go in the Ace Billiard with him 1 

A. Yes, I did. 

Q. What did he do and-

MR. MULLINER: That is objected to, your Hon­
or; incompetent, irrelevant, and immaterial; not within 
any issue here ; conduct outside of the presence of the 
defendants and without any knowledge. 

THE· C·OURT: What do you show by this 1 
M:R. RAWLINGS: Your Honor, without giving 

the conver~ation it is our contention that this man 
went with Stubeck and colle~ctions were made from 
these places that have been mentioned and conversa­
tions took pla:ce at the time the collections were made. 
The money was taken over to Ben Harmon's estab­
lishment and conversations involving the defendants 
were made by Stubeck, (776) who was making the col­
lection in the presence of this witness. 

MR. MULLINER: I ask that that be stricken. I 
ask that t~he jury be instructed to disregard it. I as-
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sign it as prejudicial error rpga rdlPs~ of nuy instruc­

tion on it, tha.t it can't ~ elhuitu\tt_\d fron1 thi~ easP. 

THE COURT: \Yell, tbP jury will not eonsidor 

the observation of eounsp~ "·hieh "·as in rt\sponse to the 
Court's interrogation as to what he elaimed for it. It 
isn't evidence. It is statement of counsel and. n1ust not .be 

considered a~ evidence. 

MR. :lll~LLIXER: X ow, your Honor, if your 

Honor i~ fini~hed-

THE CO"GRT: Yes. 

~IR. )f[LLIXER: The importance to it is that 

counsel i~ trying this case in that "·ay by proving a 
lot of things not in our presence and then proving some 4 

thing in connection with someone not in this case and 
then leaving it to a lot of gness"·ork a~ to ,,·hether this 
conduct outside had anything to do with it. Now, if 
s-omething was said to one of these people or some­
thing done by them, he doesn't have to go through all 
this preliminary stuff to get through it in order to show 
competent evidence here presented. 

Mr. RA \\LINGS: We ha-ve to sho\v where the 
money came from before it got to Mr. Harmon's. 

MR. Ml:'LLINER: All right, show it by some­
body who got it to Mr. Harmon. 

MR. RAWLINGS: We are going to. 

MR. HANSON: We ask a mistrial on account of 
the misconduct (777) of the District Attorney. The 
damage has already been done. 

THE COURT: The request is denied. I think I 
ought to permit the matter to be pursued. 
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.. MR. MULLINER:- May I ask what the last ques­
tion. was~ 
. MR. RAWLING-S: Question was what did he do 

there .. Speaking of Stubeck at the Ace Billiards. Just 
a minute. Any further objection~ 

M~R. MULLINER: Yes. I have made my objection, 
your Honor, that it is incompetent, irrelevant, imma­
terial, and conduct outside of the presence of any de­
fendant. 

THE COURT: On your statement submitted that 
it will be tied up to the defendants. Now, the case can't 
be prut in, of course, all at once. I think I 'II-

MR. MULLINER: I made the further objection 
that there is no sufficient foundation. 

MR. MU-SSER: Just a moment, if your Honor 
please. 

MR. MULLINER: I make the further objection 
that it is entirely outside of the Bill of Particulars. If 
there was any question of collHcting money, it­

·THE COURT: I think it is. 
MR. MULLINER : ·The last paragraph of the­
TH~E C·OURT: You may proceed, Mr. Rawlings. 
Q. W~hat did Mr. Stubeck do at the address of 

248 South Main Street in the basement in your pres­
ence~ 

MR. MULLINER: Your Honor, could we have the 
record now~ Can't we have these questions read after 
we have made our record~ You asked the question again, 
and then we have to go through it all again. (778) 

. MR. RAWLINGS: I don't see any necessity for 
it. 
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MR .. _MliLLINER.: l "·ould likt' to hnv(\· :11'1 the 
o.bjection~ to thi~ qnt:'~tion now, the ~nnu' n'<'·o·,·d that 
wa~ made before. .: · ~ · ·. ~ . .< 

.. ~THE Ct1lTR.T: That i~ all right. .). !! . 

Q. Do you remember n1y quP~tion? H.end t h~\ ques­

tion, please. 

· REPORTER.: Q. "\Yhat did Mr. Stubeck- ~lo. at 
the address of ~±S South llain Street in the basement 
in your presence! 

A.. Is it all right? 

Q. Go ahead . 

.A. He went up to the fello"~ that was ~ charge. 

MR. Ml!SSER-: I object to that as being eonclu-
sion; no proper foundation. ; ·: 

THE CO 'CRT: I think the objection was g6od. 
Q. What was the man doing he went up to? 
THE COURT: And that the record: mlgnt be 

clear .I will strike that; order that answer stricken, ·so 
you may start over again. 

Q. Just tell what he did. 
A. He came up to a ·man that was raeking pool 

balls on the pool tables aild asked that man if be had 
the money ready. 

Q. Had the money ready? 
A~ If he had the money ready, yes. 
Q. Yes. What did the man say? -:. 
A. The man said- -~·.:;· . . ·, .. 

MR. HANSON: We object to this ·as hea.rsay, 
your Honor; incompetent; for the reason· it· is not· in 
the presence of any defendant. It seems·· to· be ·ar· con-
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versation between Mr. Stubeck and somebody racking 

pool balls. ( 779) 
MR. RAWLINGS: There is money involved. 
MR. HANSON: It may be there is money In­

volved;p but I don't care anything about it. 
MR. · MULLINER: So far as I can see, Your 

Honor-and if I am \vrong about this I want to he cor­
rected-this has only been testified to as being· a pool 
hall, apparently, where pool is played; and so far as 
I recall the evidence, there hasn't been anything else 
shown a.s going· on there. Now, suppose somebody did 
go in and collect some mney. It has no materiality here, 
and .certainly no foundation. 

MR. RAWLINGS: Your Honor, the-re won't be 
any question about cards being played at this place. 
We intend to offer proof, but it hasn't been offered 
yet, Your Honor, to this particular place. Gambling-

MR. HANS·ON: What I am objecting to is the 
conversation between two strangers, the entire transac­
tion. 

MR. MULLINER: I thought that was sustained. 
MR. ROBERTS: No. If the Court please, in con­

nection \Vith this matter I think the law is well settled 
that if a conspirator makes a statement while he is 
doing an act in furtherance of the conspiracy, it may 
come in as part of the res gestae and, of course, Stu­
beck in this particular instance is one of the conspir­
ators, and this will sho\v it. 

lVIR. MULLINER: Your Honor, before anything 
like that is gotten away "rith, 've \Vant to be heard on it. 

MR HANSON: They can't claim that this man or 
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that man, (480) without an~r noti<.al\ tha~t anybody i~ H 

conspirator. There has been no JHltiet\ of thnt kind in 

this. 
:MR·. MlTLLINER: That is Olll) of tht\ rea~on~ for 

the law that agreement must be slH.l\\·n. You see where 

we are getting. ·They c.an just slHnv a11ybod.y. 

MR. RA WLIXGS: 'Ye say ··and diYers othe1· per­
sons", Your Honor, which CllYers Mr. Stubeck. 

MR. MULLIXER: All right. 

MR. RA \\LIXGS: And there is no question about 
the law. \\ e will argue it. We assure you 've didn't go 
into thi-s as to its materiality "~ithout being sure a~ 

to the law. 

MR. MLLLIXER : I will state to Your Honor 
that the law is that they can't go into this alleged con­
duct or admissions until there is some evidence of an 
agreement and counsel can show no case to the con­
trary, unless it is merely one item of preliminary ad­
mission or a promise to connect up; and we have gone 
about a week on this case, haven't we? 

MR. RAWLINGS: Let's go another half hour, 
will you! 

MR. MULLINER: Without any foundation for 
any of this. 

MR. RAWLINGS: If we have gone a week; it 
won't hurt to finish it. 

THE COURT: I think I ought to permit the tes­
timony to come in. 

MR. MULLINER: Well, Your Honor, then they 
can admit any hearsay statement between any Tom, 
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Dick, .~)nd ·,Harry, just by saying they were doing some.­
thi:Qg, .·~nd, t,heuefO:re, they were conspirators. ( 781) 

MR. RA.WLINGS: I have made my statement to 
Your. -,Honor that makes this particular evidence ma-

teria~. 

THE COURT: I will over-rule the objections . 

. MR .. ~ANS'ON: Save an exception. 
Q. .N owJ will you read the question, the last 

question and answer~ 
REPORT.ER: Q. Yes. What did the man say? 

A~ · Tlie · ma.n said-
,;Q: 1 

' Tell us what this man said. 

1\.fR. HANSON: l\{ay we have the same objection 

to this~ 

T:H:E· COURT : Yes . 
. 1\l-R ... MULLINER: I think we have there th~.t 

there is no foundation. We don't even know who this 
man is. 

THE· COURT':. Yes .. 

··MR. HANSON: Save an exception. 
Q. What did Stu beck say to him~ (782) 

·A. Mr. Stubeck said, "You had better get it· in a 

hurry, or you kno\v the result." 
·. Q. What did this man do~ 

A. This man left the place and he said, ''I will 
be hac~. right away"; and he left the place, the pool 
hall. 

. Q.:~ Were you there when he came back~ 
A. Yes. 
Q. ·Did ·he l.lave anything in his hands 1 

···A.·· Yes, he did. 
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Q. What did he have in hands 'vheu he catnP back! 

A. Some currency. 

Q. Did Mr. Stu beck say anything to hin1 at that 

timet 
MR. MULLINER: Of course, "·e want our ob-

jection on all the grounds to this w·hole line of testimony; 
out of our presence, and especially to any conversation. 

THE COUR.T: Yes. 

~IR. ~Il~LLIKER: And including the ground that 
no foundation even as to the conversation. 

MR-. RA WLIXGS: Read the question, please. 

REPORTER: Q. Did Mr. Stubeck say anything 
to him at that time! A. He just said ''All right'' and 
put the money in his pocket. 

Q. And then where did you go with Mr. Stubeck! 
A. We went out on the street then; out on Main 

Street. 

Q. And then "·here did you goT 
A. To the Peter Pan. 

Q. And what happened there? (783) 
:JIR. MULLINER: Let me just ask, is the Peter 

Pan named1 

MR. RAWLINGS: Yes : 222 South State Street, 
No, I mean South Main. 

Q. What happened there, Mr. Kempner? 
A. Why, we went downstairs and I went to the 

fountain and got a coca cola, and Mr. Stubeck went into 
the card room. 

Q. And did you see him talk to anyone in the 
card room! 
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A. I saw him speak to several men in the card 

room. 
Q. And did you see anything happen there 1 
A. In the card room, you mean 1 

Q. Yes. 
A. No, I didn't. . 
Q. After he had been 1n the card room, did he 

say anything to you~ 
MR. MULLINER: Now, that, of course, is sub­

ject to our objection. 
THE C·OURT: I'll permit him to answer. 
Q. Did he say anything to you after he had been 

in the card room~ 
A. Before we went upstairs, do you mean~ 
Q. Yes. 
A. Yes, he said, "come on; let's go." 
Q. Then after you got upstairs, did he say any­

thing to you~ 

MR. MULLINER : I don't know that I need re­
peat it, but it is very important, Your Honor, that we 
have our record on this kind of conversation. 

THE C·OURJT: The obje·ction will be over-ruled. 
(784) 

Q. When he got upstairs did he say anything~ 
MR. MULLINER: I have it on all the grounds 

without repeating~ 
THE COURT: Yes. 

Q. After you got upstairs, did he say anything 
to you? 

MR. MULLINER: Now, I don't want to repeat 
the objection again. May I have it 1 
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THE COlTRT: Y t's. \Yhile ht' is oH thi~ ~allte 

strain, this same line. thl' ohjPetions, nll of t hetn, \\'ill 

go to all of the que~tions. Ho,vever, if t hPrt\ is a shift, 

I would like you to-yon enn nsp your judgtuent on it. 
A. Yes. he did. 
MR. Ml~SSER: He n1ay ans\\·er thi~ question yes 

or no, as I understand the question. 

A. Yes. he did. 
Q. "'""hat did he say to you! 
MR. l[l"LLIXER : \\ e want an objection to this. 
MR. ~ll~SSER: And this is certainly hearsay. We 

object to it for that reason. It is incompetent. 
THE COl~T: I take it. that your contention is that 

what he said relates to this alleged collection of money 
and what was to be done with it J 

MR. RAWLINGS: Exclusively. 
MR. :JILSSER: There is no foundation laid for 

that. Nobody has collected any money yet at the Peter 
Pan; no evidence of it at all; so that if there is any­
thing in the conversation relating to that, it is just 
simply what ~lr. Stubeck told this (785) man happened, 
and it isin 't within the witness's knowledge at all. He 
saw nothing. 

THE COURT: Of course, this is so important. If 
it should develop that it isn't pertinent, I presume it 
would be a mistrial. I am not saying it would, but I 
presume it would. 

MR. RA \VLINGS: I don't think it would, but we 
think it is important enough to be given considerable 
study, Your Honor, and we feel satisfied-

THE COURT: All right, you may proceed. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



52 

Q. What was said to you by Mr. Stubeck on that 

occasion' 
MR. MU·SSER: We have all our objections, don't 

we1 
THE CO·URT: Yes. 

A. Why, he just told me that all card games were 
paying off and that some of them were trying to chisel 
by giving him less money than they should do. 

Q. Did he say anything further at that time~ 
MR. MULLINER: This, Your Honor, I think jus­

tifies a motion on all the grounds-incompetent, irrele­
vant, and immaterial. This is all hearsay and no suf­
ficient foundation at a.ll. 

THE COURT:. I will over-rule the objection. 
Q. Was anything further said at that time about 

the pay-off~ 
MR. MULLINER: Now-all right. Our general 

objection. 

A. Yes, there was. I asked him a few questions. 
Q. What did you ask him~ 
A. About it. I asked him about the pay-off. 
MR. MUSSER: That is: a conclusion, if Your 

Honor please. If (786) he is going to state now the 
conversation between him and Mr. Stubeck on this oc­
casion. I think he can state the exact words as near as 
he can. 

THE COURT: I think so. 

Q. State as nearly what you can, what you said 
to Stubeck and what Stubeck said to you. 

MR. MUSSER: Object to this. 
THE COURJTI: Yes. 
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.A.. I asked him "-ho all wns J>nying otT, and hP 
said all card clubs are paying off; and I snid, ~ · \V ell, 

what's the matter! ''"Tho g"l)t ~ thi~ monPy!" and he 
said, ··";ell I take it over to Ben Harmon's plael\. '' And 
I said, dWell, does Ben Ha.r1non get that 1nouey ~" And 

he said, ·'Well, he split~ it "·ith Er"·in and hi~ crowd.'' 

Q. Kow, from-
. MR. Ml-:-ssER-: \\ .... e move to strike that, if Your 

Honor please, ·because it is nothing but hearsay. It is 
incompetent for that reason. It isn't within the issues. 
It isn't in the presence of the defendant or anyone -na1ned 
as a defendant in this case. Certainly it isn't binding on 
the :llayor. X o proper foundation has been laid for it. 
No acquaintance has been shown between Stubeck and 
Harmon or either of those men and the Mayor,· and it 
is just a prejudicial and volunteered statement coming 
out of the clear air without an-v foundation whatsoever. ,; 

We move to strike it. 
MR. HANSON: Defendant Thacker goes further. 

Defendant (787) Thacker moved for a mistrial because 
it oouldn 't in any wise, Your Honor, be a relevant 
statement. Neither of the conspirators, if be is an 
alleged conspirator, may in the course of conspiracy 
make statements that are binding on the others. This 
is a statement of what he says in the transaction and 
nothing in furtherance of it. He is asking him to narrate 
what is apparently Stubeck's opinion of matters. Now, 
that couldn't be in furtherance of it, Your Honor; and, 
of course, the damage is done, as Your Honor has said, 
and it cannot be cured. 

MR. MUSSER: We join in that. 
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MR. HANSON: If Your Honor wants authorities 
on that, I would be very glad to submit them to you 
because there isn't any question about that rule of law, 
about the declaration of conspirators. Neither one may 

bind others in matters not pursuant to the conspiracy, 
but to relate-

THE OOURT: Upon the abstract question of fur­
thering the conspiracy I don't think you would dispute 
that. 

MR. HANSON: All right. Then, if that is the case, 
Your Honor, the statement here could not be in pur­
suance or ·could not he in furtherance of it. It is simply 
a. narration of what one man claims is being done or 
thinks in his opinion and the damage has been done, 
Your Honor, in this case. 

THE COURT: We'll proceed, and the objections 
are all over-ruled. 

Q. After this conversation where did you go~ 
MR. MUSSER: Now, if Your Honor please, it 

does seem to me that you should grant this request that 
1 no\v make. I request ( 788), Your Honor, to instruct 
the jury that what the witness said Ben Harmon-or 
Stubeck told him what Ben Harmon did with the money 
-should not be considered by the jury as evidence that 
that is what Ben Harmon did with the money. In other 
words, if Your Honor please, this witness says that Stu­
beck told him, "I collect the money and take it over 

to Ben Harmon and Ben Harmon gives it to Mr. Er­
win.'' 

MR. RAWLINGS: And his crowd.. 

MR. MUSSER : Well, and his crowd. I don't know 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



that he said that, but any"·ay, all tht'rP i~ to t.hnt i~ 

Stubeck's "~ord to this person a8 to \vhat Ht.ulwrk ~aid 

he did 'nth the money, giYing it to no\v a third pnrty 

who in turn is alleged to giYe it to another pPr~on and, 
of course, there is no eYidence that t'i ther Stu'beck ever 
took it tl) Ben Harmon or Ben Harmon took it to tlH), 

:llayor and his cro,Yd. 
~IR. RA \\LIXGS: If you "~ill gi,.,e us time, we will 

show it. 
THE CO"CR.T: "The Court understands full well 

the great importance of this testimony, but it will all 

have to be connected up to the satisfaction of the Court 
or there will be further proceedings, of course; but I 
think that counsel is entitled to go into it. 

MR. 1IULLL,ER. Your Honor­
Q. Where did you go from-
THE CO "CRT: Did you have something else 1 

MR. MLTLLIKER : Your Honor, I just wish to call 
Your Honor's attention that if this case can be proven 
in this way or in any case, any of us can be convicted 
of anything. ( 789) 

MR. RA WLIKGS: X ow, if Your Honor please, 
Mr. Mnlliner has made that same statment a few min­
utes ago. 

THE COURT: Let me make this observation. 
MR. RAWLINGS: And it seems to me that those 

statements continuously being made are prejuclicial. 
THE COURT: If this is all there is to it-if there 

isn't anything else to the case other than what some­
body, what this man has said-then, of course, I will 
be· hearing from you again; but the representation is 
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that this :money -is go1ng to be traced into somebody's 
hands .. 

MR. MU·LLINER: Yes. N o'v if that is done, that, 
of course,· would he evidence as against the person into 
whose~ hands it is traced. 

T:HE COURT: Then we will just have to wait 
and see. 

MR. RAWLINGS: And that is the only evidence 
than can. be material here. 

1T1HE COURT: We will just-
MR. RAWLINGS: As to that fact. 
THE COURT: We will just have to wait and see 

1-vhat: develops. Now, as I see it, about the only thing 
that can be done now is that you make your record as 
you are doing and we will see what the evidence devel­
ops or what the State is able to develop by its evi­
dence .. 

MR. :RAWLINGS : Yes. 
Q. Now after this conversation, where did you 

go, Mr. Kempner, with Mr. Stubeck~ 
A. Well, there was another card club on East 

Second South. ( 790) 

Q. And is that the one you referred to as being 
in or the rear-

MR. MUI_.jl~INER: N o,v, this is leading. 
Q. State where it is. 

· A.!; :"Well, it was in the close vicinity of the Wilson 
Hotel.: 

Q. And what did you do there? 
A. \V e walked into this place. 

MR ... MULLINER-: I don't think that has been 
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identified with anything in the Bill of Pnrticulars, hu.s 

it! 
MR. RAWLINGS: Wil~on Card Rootn, ~ti li~ust 

Second South. 
MR. MULLINER: He hasn't said it was the Wil-

son Card Room. 
MR. RAWLINGS: He said it "·as either at the 

Wilson or at the rear of it. 
MR. MUSSER: Or near there is what he said. 
MR. RAWLINGS: Well, if there is any serious 

doubt about it, if Your Honor will permit us to have a 
recess we c.an probably have him check the place. 

THE COURT: Is there any question but what 
yon can show that this particular place is and can be 

proved--that is, you can introduce evidence to the fact 
that it is the card place that is mentioned in your Bill 
of Particulars T 

MR. RAWLINGS: Yes, Your Honor, there will be 
no question. 

THE CO"GRT: Well, when you get through with 
this witness-we won't take the time out-if counsel 
are not satisfied upon that point, you will have to call 
somebody at a later time to establish that fact. 

MR. RAWLINGS: We intend to do it. (791) 
THE COURT: And we will proceed now in the 

interest of time rather than-

Q. Yon state what you and Stu beck did then. 

A. We entered this place, and Mr. Stu beck walked 
up and started talking to a fellow and I just stood 
there watching some of the fellows playing cards. 

Q. What was this fellow doing he, talked to 7 
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A. Hle wasn't doing ·anything particular; just 

walking around. 
Q. And from there where did you go 1 

A. ·To the Mint Cafe. 
· MR. MULLINER: I move to strike out the ref­

erence of the witness to the Wilson Card Room. 
MR. RAWLINGS: We resist it. 
MR. MULLINER: Incompetent, irrelevant and 

immaterial. No way tied up. 
THE COUR'T': What is the materiality of it1 
MR. MULLINER: A· reflection on somebody that 

operates that hotel. 
'T1HE COURT: I don't see the materiality of that. 

He walked up to a man who was walking around there. 
MR. RAWLINGS: And had a. eonversation with 

him. He said all card rooms were paying off; some of 
them were giving some difficulty. 

MR. MULLINER: 'This fellow didn't say any­
thing. He was just walking around. 

THE COURT: I will deny the motion to strike. 
Q. Did Mr. Stubeck have a conversation with this 

man 1 (79'1) (a) 
A. Yes. 

Q. About how long did that conversation last? 
A. Perhaps four or five minutes. 
Q. Now did you see any money on this trip 

other than this money you indicated as handed at the 
Ace to Mr. Stubeck1 

MR. MULLINER: I object on all the other 
grounds, and I o:bject to the generality of this ques­
tion. 
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THE COlTRT: You tnay an~n\Tt'r. 

A. Yes, I did see. 

Q. 'Vhere d.id you see it 1 

A. As Mr. Stubeck and I came upstairs fro1n the 
Peter Pan, Mr. Stuberk took ~Ollll' currency out of hi~ 
right pocket and then took some out of hi~ left pocket 
and put both parkag:t~~ of the currency together and 
folded them and put it all back in his other pocket. I 
can't be e~rtain which pocket. 

Q. \\as it after he did that that you had the con-
versation! 

MR. MULLINER: I move to strike that. 

MR. RA WLIKGS: Just a minute please. 

Q. Was it after that that you-

}ffi. MULLINER: Xo, just a minute please. 
MR. RA \\LINGS: I had started with a question. 
THE COURT: I will deny the motion to strike. 
Q. Yes. Xow, was it after that that you had this 

conversation that you have related? 
A. We had the conversation after I saw him put 

the two packets of money together'? 
Q. Yes! 
A. Yes. (791 b) 

Q. Now, what did he do with that money if you 
know1 

A. Well-
MR. MULLINER. Did he see? 
MR. RAWLINGS: Just a minute, Mr. Mulliner. 

It is my witness. 

Q. What did· he do with this money? 
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MR. MULLINER:· · I will object there 1s no suf­
ficient foundation. 

~THE c~OURT: Well, you will have to answer 
what you saw done with it. 

A. With the money~ 
THE COURT: Yes. 
A. Why, tbe money was taken to the Mint Cafe. 
Q. And was Mr. Harmon there' 
MR. MULLINER: Now wait a minute. Your Hon­

or, I object and move to strike that as a conclusion of 
the witness. 

THE C·OURT: Well, do you mean by that that 
you saw him take the money to the Mint Cafe~ 

A. I went with him, Your Honor. It "\\7as left there, 
yes. 

THE COURT: Well, let's be sure about what he 
saw. Let's not have any conclusions in the record. 

Q. After you left the Wilson Card Room or this 
card room you dis.cussed, where did you go~ 

A. Across the street to the Mint Cafe. 
Q. And where is that from the Wilson Card 

Room~ 

A. Almost directly north across the street. (791 c) 
Q. And as you went in did you see Mr. Harmon­

or did you see Mr. Harmon there' 
A. Yes. 

Q. And I will ask you to state whether or not you 
saw anything done with this money in Mr. Harmon's 
presence. 

MR. MUSSER: I object to that, if your Honor 
please, because it is so indefinite, uncertain when he says 
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'this money'. That doe~n 't identify a11y nlOllt'~7 he 
got from any other plac(\. He 1uay haYl\ ~et\n ~q1n:ething 

about some money. : ,, · · 
THE COURT: I "~i.n oYer-rule the objectio~_,.., 

MR. MULLIXER: He ea11 't state w·hat hb· sa.\v 
with counsel leading. I suggt.\st that he should be 'per­

mitted to state "-hat he sa''"' if he sa'v anything, hi con­
nection with money. 

l£R. RA WLIXGS: \\ill you read the question 1 
REPQR.TER.: Q. And I will ask you to· ·state 

whether or not you saw anything done with this money 
in Mr. Harmon's presence. 

lffi. :ll"LSSER: I object to that as leading · sug-

gestive. \ · · 
THE COURT: I think I ought to let him ·ariswer 

the question. 
A. Yes, I saw what he did with the money there. 
Q. Who1 
A. Mr. Stubeck. 
Q. What did he do with it! 
A. He took the money out of his pocket and just 

as he did that Mr. Harmon said, "Hello, Abe", and 
Mr. Harmon was standing perhaps six or eight· feet 
from Mr. Stnbeck and myself. And Mr. Stubeck :said, 
"Hello, Harmon", and he took the money out of his 
(791d) pocket and laid it on the counter by the cashier. 
I presume it was the cashier, I don't know. He· was 
at the cash register. The man there by the cash register 
picked the money up and put it under the counter. · 

Q. Did yon ever go with Mr. Stubeck··again on 
any trip as you have described? · · :<: · 
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A. Not like that one. I was on one trip when we 
just stopped in one place. 

What place was it f 
A. It was the Ace Billiards. 
Q. Was that before or after this trip you have 

mentioned? 
A. That was sometime after; perhaps a month t" 

CROSS EXAMINATION (874) 
I never had any business connections with Mr. 

Stubeck. I "ras in his place playing pool-playing cards 
occasionally. I had a number of conversations with him 
in the place. 

I believe the transactions I testified to, to the best 
of my recollect~ons ''was around in March, possibly 
April, may have been a little earlier or a little later. 
(875) 

At that time I wasn't "\Vorking. I couldn't say 
whether it was before I went to work for Sniders or not. 
I wouldn't say for certain whether it was before or aft­
erwards. I don't remember when it was I was at Mer­
cur. I couldn't say whether I went up to work at Mer­
cur on the 12th of April or not. I wrench my back up 
there. I couldn't say whether that was on the 14th of 
April or not. I am not certain whether it was before or 
after. ( 876) 

I took another job after I worked for the Sniders. 
(877) 

I never had had any business with Mr. Stubeck. I 
don't remember whether I was down there playing pool 
at this time or not. I can't say whether the fellow who 
'vas racking pool balls at the Ace Billiards was Ameri-
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can or not. He "~a~ ~horter than I an• and ht'HVY, he\ 
had dark hair. I "~ent dtnYn to tlH' ~\.ep; I went to the 

lunch counter. There is a pool hall t1H\re. (879) 

,,~hen ''e "·ere upon Main 8trl\et whPrP he took out 
the roll of hills there ''"a~ a lot of people walking around 
(SSO). When he went oYer to the ~lint there were seY­
eral men there that I didn't k:I1o'v, perhaps 6 or 7, pos­
sibly S, including the help. That \Yas the :first time I 
was ever in the Mint. I don't know where the restaur­
ant part of it is. if there is a restaurant. There are 
counters on both sides of the building. The cashier I 
saw there was taller than I am, fairly heavy built man, 
around 30 or 35, he was dark~ark hair-I didn't no­
tice his eyes. Hair combed pompadour. (882) He would 
weigh in the neighborhood of 200 pounds. 

I had seen Ben Harman 2 or 3 times before on the 
street. 

After :Mr. Stubeck had spoken to Mr. Harmon he 
took the money, the bunch of bills, and laid them right 
on the counter. (884). The people in the place could 
all have seen it if they had wanted to look. Some gentle­
men were sitting eating their lunch. We were all in 
plain view. 

I talked with Mr. Rawlings about this and was sub­
poenaed. (886) 

I have known Mr. Rawlings quite a while. Mr. Raw­
lings is the State Chairman. I was a district committee­
man. I attended political meetings. I knew Mr. Black, 
he was associated with Mr. Rawlings and he is County 
Chairman, and they are associated together. ( 888) I 
have applied for political and public positions. I ap-
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plied to: the Liquor Commission. I knew that Mr. Black 
was in a position to help me get a political appointment. 
I knew ·:he was County Chairman. I didn't ask Mr. 
Rawlings for a job, and when I saw him no job was 

menti~oned. (891) 
AGU~STA FRIEND was sworn on behalf of plaint­

iff. ( 896) I have my headquarters at the Public Safety 
Building. I have been there £or about 7 years . 

. Q. Since May, 1937, I will ask you to state wheth­
er or not you have had any complaints on matters of 
gambling. 

MR. MULLINER: I will object to that as incom­
petent; irrelevant, immaterial, -calling for her con­
clusion; hearsay. 

\THE ·COURT·: I think I ought to have her an­
swer that. 

A. Yes sir. 
I talked to Mr. Thacker about those instances. He 

didn't. do anything about it. I talked with him about 
November. He was then head of the Anti-vice Squad. I 
said 've had a report. of gambling at 819 West Fourth 
South. (899) 

The Court then struck out the testimony of this 
witness and said he would instruct the Jury to disre­
gard it. No specific instruction was given. (901) 

E ... A. HEAJDMAN sworn as a witness for plaintiff. 
(623) I am captain of police in. charge of detective bu­
reau, and was Chief of this bureau in 1936 and 1937. 

Soon after Xmas, 1937, I was called to the Chief's 
office.· :Mr. Thacker and Inspector Record were there. 
This was excepted to as not being within the issue of 
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the indictment, or the bill or pnrticula.rs, und ul~o upon 
the ground that the 8ta tc had already proved that 

Chief Finch was out of to",l at the titne of the alleged 

conversation. Objection overn1led. 
Mr. Finch said Mr. Thacker ~ee1ns to have a griev­

ance. Mr. Thacker said he ""anted to kno\\· \\?hy I or­
dered a raid on a. gambling· plar.e at an addre~s which 
at this time I don't know_,,,. e~t on 4th South-! said 

I said. I hadn't made it but it was made by the Detec­
tive Bureau. (Objection was made that this \vas not a 
matter within the bill of particulars as to address. Over­

ruled). 
Mr. Thacker said I have to know about these raids. 

I said what do yon want me to doT He said write it 
down and leave it on my desk if it relates to gambl· 
ing. I said if there is a burglary or robbery going on 

I would want you to take care of it. He said, that is a 
different matter. Mr. Finch didn't say anything at all 
during the conversation. ( 627) 

CROSS EXAMINATION (628) 

(By Mr. Hanson) 

Mr. Thacker didn't tell me that he had a stool­
pigeon wo:r;-king on this place and I don't know whether 

the fellows arrested were acquitted or not. (628) 
(By Mr. M ulliner) 

There are a number of squads up there that have 
heads or subheads. Members of other departments 
would act on cases relating to the business of another 
department, especially if an offense was committed in 
their presence. If they were working on a case and trying 
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to get evi·dence and other departments got any infor­
mation they would bring it to us. ( 631) 

We don't go into other departments and start to 
make investigations. ( 632) 

Each department had a scope of things it was ex­
pected to handle. It was only natural through an or­
ganization as large as the police department that if one 
department is making an investigation and another 
broke in that there would be some possible resentment 
and jealousy. (633) 

(By Mr. Hanson) 
I don't know the name of the person arrested (634). 

Mr. Record told me 3 or 4 ·days after the arrest that 
Mr. Thacker said he had a man working on that place 
to get evidence .. ( 63H) 

(Mr. Loofbourow) 
In this conversation Chief Finch did not make any 

criticism of our having made that arrest. (644) 
ANN COLLINS was sworn for the plaintiff. (902) 

The landlady at the Blackstone Hotel the latter part 
of 1937 was Sadie Alder. The latter part of November 
and in December, 1937 I was working there for Sadie 
Alder. I made payments to Sadie Ah1er. (Ohjection was 
made to transactions between the witness and Sadie 
Alder. Objection over-ruled). 

I gave her $2.00 at the end of the day. I gave her 
$2.00 out of $5.00 which took care of my board and 
room. If I made $10.00 I gave her another $1.00 which 
took care of my laundry and my cleaning. 

This witness then was cross examined over objec­
tion by the District Attorney, (904) as to whether she 
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had stated ~omething difit?rent in convt"'r~ation with hin1 

as to what the tnoney 'vas paid for. Objeetion 'vas InndP 

to this including the ground that uo foundation had been 
laid by sati~fying the Court that there w·a~ any ~nrpri~e. 

Objection overruled. 

Someone wa~ present in the Di~trie.t Attorney'~ 

office and wrote down what I said. 

The witness did not change her testimony. 

BOBBIE C.A.\RLTOX sworn by plaintiff. (911) In 
1936 and 1937 I was engaged in pro~titution in Salt 
Lake Cit-v. I worked for Tillie Allen in JulY, 1937, at . . 
31 South First 1\ est. 

The arrangement for payment was called for and 
o:bjected to as a conclusion and also a~ hearsay. Over­
ruled. 

I gave one-half into the cup. I put the whole thing 
in the cup and when we got through we were supposed 
to split. There were five other girls working there. They 
put their earnings in the cup. ( 913) There were five 
cups. \\ e got the money from the fello,vs for turning 
tricks. 

I worked at Swede Larson's in 1936 or 1937. I 
don't remember the address. It was Sunshine Rooms, 
between 3rd South and 2nd South on West ·Temple. That 
was in September, 1937. We put the money we earned 
in the slot. There were slots on the top of the dressers. 
About three girls were there; each had a slot. When 
we got through we split 50-50. 

I worked for Margaret Newman in 1937, between 
Firsi West and South Temple, on 3rd South. We paid 
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the money in slots, splitting one--half. There were three 

girls there. 
I also worked in 1936 and 1937 for Cleo Sterling 

at the LaVerne. This was the early part of December, 
1937. The place was on First West between 3rd and 

Second South. It was a rooming house. Business there 
was the same as at Margaret Newman's. We put the 
money in slots. There was more than one girl working 
there at that time, about five. We paid 50-50. 

I also worked on 4th South, I think the number is 
46 East 4th South. I can't remember the lady's name. I 
was there after Xmas. The business and division were 
the same. (919) 

CROSS EXAMINATION (919') 
I have worked in this business for the last 7 or 8 

years. I quit the last of 1937. I went up to the police de­
partment and was booked up there every two weeks un­
less there were times that I was sick. I have also been 
up there and booked since 1937. I have been up there 
in 1938 about every two weeks. Last time I was up 
there was about a month ago. I have been going up 
there and being booked and reporting to the health au­
thorities for the last 8 years. 

The other years before this case are out. Asked 
if anybody told her that this case was just 1937 and 
the other years out, the witness answered. 

A. Well, this case come up, didn't it~ 
Q. Yes. 

A. In 1937. 

Q. Yes, it came up-no, not in 1937. Did you talk 
with Mr. Rawlings before you went on here? 
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... .\. No. 
Q. y· ou didn't talk "·ith hiin at all.'! 

A. I haYe talked "·ith ~[ r. Rn"·ling~ but not hP­

fore I come on here, \ H2t)) 
S.A.DIE .... \l~DER ~"·oru for plaintiff. (9~S). ~ly 

name is Sadie Campbell ~inee 1ny marriage. It was 

Sadie .Alder. I liYe at the Black~tone Hotel, and did in 
1936 and 1937. The busines~ "·a~ · • ~porting house". In 
1936 I had 3 or 4 girls "-orking for me there. They 
didn't live there ..... \sked as to "-hat arrangement she 
had. Objection was made on the general ground and 
also hearsay and no foundation. Objection overruled. 
(929) 

The girls gave me $2.00 out of $5.00; if they made 
$10.00 they paid $4.00 in the drawer. At times in 1937 

there were 3 or 4 girls; sometimes 5. I had the same 
arrangement as to compensation. 

:Mr. Holt talked with me in 1936-July 1, 1936-­
he came in the house. 

Mter objection to the conversation between Holt 
and witness the following occurred: ,.. 

''THE COURT: This is not a place of amuse-
ment. There is no evidence in the record that Mr. Holt 
is a conspirator. 

MR. RAWLINGS: We don't claim he wasn't a 
conspirator. 

THE COURT: How? 

MR. RAWLINGS : We do not claim he wasn't a 
conspirator involved in this matter. 

THE COURT: You don't claim that he was a con­
spirator! 
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MR. RAWLINGS : We do claim. 
THE COURT: You do claim that he was? 
MR. RAWLINGS: Yes. (932) 
The witness was asked for the conversation be­

tween herself and Holt. (Objection was made on all the 
general grounds, particularly that there was no foun­
dation on the theory of conspiracy here for the admis­

sion of this conversation and also that it was hearsay. 
Objection overruled.) ( 934) 

He told me I would have to give him $125.00. He 
came in and talked to me. He says I will have to pay 
$125.00. T'hat was all the conversation I had in 19~36-
not in 1937. I paid Mr. Holt $125.00 that I got from the 
girls. I don't have any other source of income. I have 
paid him from July to the end of the year 1936; Feb"7 
ruary 1, 1937, was the last. In 1937 I paid Holt again, 
tTune 1, 1937, I had a conversation with him June 1. 
('Same objection. Overruled.) ( 936) He came in told 
tol!d me if I "\Vanted to run I vvould have to pay $125.00 
I paid him the balance of that year. The last was Feb­
ruray 1, 1938. 

The next day the following question was asked. 
''Q. No,v, do you know whether the last payment 

he collected from you was before or after Mr. Finch left 
office~ 

A. It was before.'' 

(Objection was made to this leading question on 
the ground that she had fixed the date. Objection over­
ruled.) ( 937) 

Hazel Wilson was one of the girls who worked for 
me. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



71 

(The Court. stated that the defendant~, 'vit hout re-

peatino· it mav have the ohjl'etion to t hi~ and nther 0 • • • 

like testimony on the general grounds nnd al~n on the 
o-round that there "~as no fotu1dation and that it had no 
0 

tendency to sho"- any agTt)ement between any of thP dl\-

fendants here.) Kay Oliver "~as al~o one of the girh; 
who worked for me, and Jean Gardiner and .. A.nn Col­
lins. Sometimes there were 2 or 3 or 4 girls. 

CROSS EX.A.:MIXATIO~ (940) 
In addition to the money that I gave ~Ir. Holt I 

gave him an o\ereoat for au Xmas present. I don't re­
member whether that was 1936 or 1937. 

MARGARET ~~Wlf.AK sworn for plaintiff. (941) 

I live at 133 West 3rd South. I have a house of prosti­
tution there. I saw Mr. Golden Holt in 1936. (Same gen­
eral objection also on the ground that there was no 
foundation and no tendency to prove a conspiracy be­
tween the defendants and the court stated that it may 
stand as to all the examination.) ( 941 a) 

Mr. Holt made the first collection in 1936 about 
August. It was $50.00 and I paid the same amount per 
month through the remainder of 1936. 

Mr. Holt came to my place in 1937. I started paying 
him again about the :first of June, 1937. I continued 
to pay through the balance of that year $50.00 a month. 
I got this money from the girls. I think the last pay­
ment I made to him was about the first of January, 1938, 
I guess. 

I had sometimes one, two and never over three 
girls. The paid $2.00 out of $5.00 or $4.00 out of 
$10.00'for the privilege· of operating there. Bobbie Carl-
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ton was there but I don't remember what year, either 

19·36 or 1937. I don't re·call the names of any other 

girls that were there. 

CROSIS EXAMINATION (944) 

There has been a criminal action pending against 

me since a year ago, April of 1938. ( 944) I don't know 
of any case against me. (945) I know something about 

the indictment cases being brought. I didn't understand 

that I might oe indicted if I didn't come in and testify. 

The question was asked: 

'' Q. You don't expect to be prosecuted for oper­

ating that place, do you~ (947) 

Objection 'vas made by the plaintiff that it was 
in1material and irrelevant and objection sustained. 

A. M. J. PRlOHARD s'vorn for plaintiff. (1107) I 
am Sexton at the City Cemetery and have been for go­

ing on four years. Before that I was a detective. I was 
appointed Sexton April 1, 1936. I knew Mayor Erwin, 

I used to bring plants down to his office and then l 
'\\rould just go in and pass the time of day. I had a con­

versation with the Mayor relative to the subject of al­
leged pay-off. That was in the fall or winter of 1936. 
He was asked for the conversation. 

("Of course, we want the general objection-in­
competent, irrelevant; hearsay and no foundation. I 

am speaking of the general foundation-that there is 

no prima facie evidence whatever of any agreement." 
Objection overruled.) 

I told the Mayor there was a pay-off in town and 

the woman's organization had a list of all the pay-off 
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-the names of the parties paying off, the nn1ount thPy 
were paying. They were going to have a IllPPting in two 
weeks and give it to the papers. H~ said, can you get 
me a copy of that list. I brought him a full copy of 

the list of pay-offs. 
(Objection that it 'vas incompetent and not the 

best evidence. Overruled.) 
I handed him a written copy. He did not read it, 

he put it in the drawer of his desk. The paper contained 
a list of the names of the people who 'vere supposed 
to be paying off, their addresses and the amount that 
they were paying. He said words to the effect that it 
was unbelievable. He never mentioned the matter to me 
after from that day to this. 

CROSS EXAMINATION (1119) 

He glanced over the paper and said it 1s unbe­
lievable and put it in his desk. (1110) 

(Motion was made to strike the testimony of this 
witness on all the general grounds ; not tending to prove 
any issue involved in the case ; as containing no admis­
sion or acquiescence on the part of Mr. Erwin, that no 
inference could be drawn as to any agreement between 
the defendants. Motion denied.) 

MRS. W. T. RUNZLER sworn for plaintiff. (1252) 
Except when abroad or teaching out of the city I 

have lived in Salt Lake City since 1889, I think. I have 
met Mr. Erwin. I had a meeting with him around the 
forepart of 1937. Mrs. Earl Van Cott and Mrs. Lee 

Wright were there. It was after January 14, 1937, as 
well as I can remember. 
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She was asked if there was a conversation there 
with the Mayor on the subject of pay-off and objection 
that it was leading and suggesting was overruled. Also 
the further objection that the corpus delecti had not 
been shown nor prima facie case made; no proof of the 
agreement has been offered. 

The District Attorney stated that. the evidence was 
not offered as effecting any other defendants than Mr. 
Erwin. ( 1255) The Court so instructed the jury. 

Mrs. Van Cott acted as spokesman for the group 
that was present and stated: "That according to in­
formation she had received it was charged that Mr. 
Erwin was receiving a pay-off of $750.00 a month and 
the Chief $350.00, and operators, other operators of gam­
bling establishments $250.00. There may have been men­
tion of one or two other names, but I remember dis­
tinctly those.'' ( 1257) 

As to what the Mayor did the witness answered: 

''A. He flushed considerably and stated, 'Oh, I 
am accused of that too, am I~' and he took a cigarette 
and asked if he might smoke. None of the ladies pres­
ent said anything after he asked if he might smoke, 
we had no objection and he changed the subject to park­
ing meters. 

(Motion to strike the witness's testimony as to 
this conversation was made on the general grounds and 
on the ground that it showe·d no admission of acquies­
cence or any statement of fact that would call for an 
admission or acquiescence. Motion denied.) 
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CROSS EXA~liNA'l,lt>N (l:!tit) 

(By Mr. Musser.) 
The conversation took a.bout a~ long a~ I took to 

say it right now, but, of rourse, I "·as interrupted while 
I was giving this by objection8. I ca.n1e in at 25 to 1 ~ 

and it is now 10 minutes to but I have had interruptions. 
It didn't take many minutes, this little bit of conver­
sation that I ha\e repeated., but that 'vasn 't all of 
the conversation. I don't know, about :2 minutes. You 
are asking me to become a Judge. I haven't timed it. 
If I make an answer that doesn't please you why you 
may come back to me and I am just protecting myself. 

A. H. ELLETT sworn for plaintiff (1264) I am 
one of the city judges. I was up to the police court for 
the first 11 months of 1936. Cases were brought to my 
court for gambling and most of these the defendants 
appeared by attorney. The cases for violation of city 
ordinances were brought into the police court over which 
I presided. (1267) I had a conversation with Harry 
Finch about the middle of April, 1936. He was chief 
at that time. 

(Objection was made on the general grounds and that 
there was no foundation laid, no showing that any 
conspiracy existed and hearsay. Objection overruled). 

Mr. Finch said I would like to come up and talk 
to you Judge about these gamblers. This was on the 
telephone. I said you may see me in the morning at 9 :00 
o 'clock. ( 1269) 

The witness was then asked as to what had trans­
pired in his court relative to these gamblers that was 
mentioned over the telephone. (Objection was made 
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that this was irrelevant and -immaterial until some 
foundation showing that some defendant had knowl­
edge that it happened. That this matter, and the al­
leged convers1ation with Mr. Finch could not be ad­
mitted in the case unless something said to him required 
a denial from him and if that were so that it might 
amount to an admission on his part.) 

"MR. RAWLINGS: It was mentioned, Your Hon­
or, over the telephone, and it is the basis; we are lay­
ing a basis to explain the conduct of the conspirator that 
afternoon. It will have a tendency to explain the con­
duct, and it. is a basis for the conversation that we are 
going to b.ring in. '' * * * * Well, of course, in regard 
to matters of denial I think the jury will be asked to 
determine whether or not these statements would re­
quire a reasonable person to deny them. 

MR. MULLINER: I object to that. I object to 
counsel facing the jury and making a statement of that 
)rind to the jury, and I assign it as prejudicial error in 
this case. 

MR. RAWLINGS: The fact that I faced the juryt 

MR. MULLINER: Yes, and made the statement 
that you did to the jury. Counsel has made an opening 
statement here that ought to be sufficient to satisfy 
him without making these repeated~ statements during 
the course of the trial. 

MR. RA WLIN,GS : Of course, Your Honor, I think 
I have explained what we desire to do, and I reiter­
ate that the jury here is the person and institution that 
will be called upon to determine whether or not such 
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a statement as 'vill be introduced \vould bt'\ dPnit\d hy a 
reasonabl(\ person. 'Ye reiteratl\ that.,' ( 1 :!71) 

.After a disens~iou the qut_)stion "·as withdrawn. 

I sa"~ Mr. Finch afh)r the telephone conversation, 
bet,veen 5 :30 and 6 :00 on the first floor of thP police 
station. (As to the conYersation objection "·a~ ag·ain 
made upon all of the grounds preYiouly above ~tated. 

including tha.t of no foundation, the District Attorney 
refusing to. stipulate that this conversation 'vould not 
be held to effect others than :Mr. Finch. All objections 
were overruled.) 

We went into "-here the captain sits. 'Ve were look­
ing at some cleaning or painting work that was being 
done and then -we walked into the Chief's office. Toward 
the end of the con\ersation the Chief said: "Judge, 
why can't we get together on the sentencing of these 
gamblers T Let them pay the fine ; let the city get the 
revenue.'' I said the reason we can't do that is : ' ' Be­
cause my friends tell me you are taking $2500.00 a 
month in your hand behind your back, and I am not 
going to be a party to it, and we can't get together 
on it." (This was within a month of the time that Mr. 
Finch became Chief.) 

After about a minute or two he made some re­
mark and the meeting broke up. 

CROSS EXAMINATION (1276) 

I knew that Mr. Finch wasn't a lawyer. I didn't 
know that he had been up there only for about a month. 
I thought he had been there about two months. I don't 
know when he took office. If he took office in March 
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he had been in about a month. In the conversation over 
the telephone he said something about felony charges 
for gambling. In the conversation with Mr. Finch I 
don't think the word "felony" was used. ( 1277) The 
particular gamblers were not charged with gambling 
but with keeping a gambling game. The question of 
felony charges against gamblers was in my mind. I 
had had it all day, and it was in my mind that these 
people were not charged under the state statute but 
under the city ordinances. I thought Mr. Finch had the 
duty of filing complaints and prosecuting these cases 
in veiw of the discussion by me in open court to his 
deputies. It was the practice for the prosecuting attor­
ney to file complaints. The Clerk assisted the attorneJ 
in these cases. The officers would go to the Clerk or the 
city attorney. (1279) 

The city attorney would either file a complaint 
under the city ordinances or send the matter to the 
county attorney to be filed. 

I knew that all arrests made each day are reported 
to the assistant city attorney. I think it was regular 
practice to take from the police register the arrests 
and make out, on a form, a copy of the arrests and send 
it to the city attorney's office. There are about five 
copies made by the girl. ( 1282) 

The city attorney didn't exactly determine what 
complaints should be filed under 'vhat section of the 
city ordinances. He and I had our little arguments 
about these particular cases. I would say I was the one 
to determine what cases would be filed in my court. 1 

just kicked the cases out and wouldn't take jurisdic· 
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tion of them. I told the1n to take f•vidPH('.t\ d()\\'ll to the 

County Attorney'~ office. (l~S:~) I rl\iPctPd thl\ <!OUlplaint 
dra"~l by the assistant eity a.ttorney. I ju~t. wouldn't 
sign them. lly objection "·a~ that c.hnrges for kPPper~ 
of gambling games should be filed by the County At­

torney. (1284) 

REDIRECT (1284) 

It was after I sent the cases d;own to the County 
Attorney's office that :Mr. Finch called and talked with 

me. (1285) 
(Motion was made to strike out the statement of 

the witness to Mr. Finch and to which it was testified 
no reply was made on the ground that the statement 
was in substance what the "Titness 's friend had told 
him. That Mr. Finch had been in office less than, or 
about one month and such a statement called for no 
denial and any denial could only go to the question as 
to whether or not the witness's friend had told him and 
Mr. Firieh was not called upon to dispute with the wit­
ness as tD what his friends had told him; that it did 
not call for an admission; that it did not constitute 
an admission. Motion was denied.) 

BEN HUNSAKER sworn for plaintiff (1112) 

(Mr. Musser, in making objection to the testimony 
of this witness, called attention of the court to the fact 
that the testimony would be substantially the same as in 
case 10785, tried the previous September.) 

The district attorney agreed that it was su bstan­
tially the same on a particular angle Df the case. The 
objection then made was first that no conspiracy had 
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been sho,vn as alleged in the indictment and supple­
mented by the bill of particulars or at all. Second, no 
prima facie case of any conspiracy had been shown. 
Third, that there was no evidence here of any conspir­
acy as sought to be alleged. That until such prima facie 
case had been shown this evidence was entirely incom­
petent, irrelevant and immaterial. That it does not 
consist of any evidence or an acquiescence or admission. 

The court was then requested to exercise its discre­
tion, if it is a. matter of discretion, that the evidence 
should not be introduced and gone for\vard with until 
there is some evidence of a conspiracy as alleged. ~The 
offer and request was made to the court to examine 
the transcript of this testimony as previously given in 
ruling upon it. Motion and request were overruled. 
(1114) 

I reside in Ogden and have since 1911. I have been 
in the live stock game for several years and in farm­
ing and live stock all my life. I went into the automo­
bile business about 1935. I have known Mr. Erwin for 
10 years. I had a conversation with him in the early 
part of 1936, the latter part of March. 

(It was then stated by the District Attorney, after 
objection by the defendants, that the testimony of this 
witness was offered "only so far as it binds Mr. Erwin" 
and that the objections are conceded as good except as 
to Mr. Erwin. The jury was so instructed.) (1116) 

Mr. Erwin said he had been assigned to Public 
Safety Department; that he had his Chief of Police 
and expected him to bring him in good money. He want­
ed to get the financial end of the thing and still had 
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hopes that he 'vould get the financial end of thP city. 
He said if he did get that he would rnake a lot of rnoney 
out of it. If he got the financial end of the eity hP 'va~ 

sure he would be able to pay the note off in a very 
short time. This was a $10,000.00 note. I told him I 
wanted to make the payments on that note so that he 
knew he could pay it out of his salary and not out of 
graft. He said, I can pay that note off ; I can make a 
payment of $200.00 a month out of my salary. 1 don't 
want more than 18 months. I am sure I will have it paid 
off before that time. ( 1112) The note was a little more 
than $10,000.00. ( 1121) 

Mr. Erwin said that he expected yet to get the 
financial end of the city and that if he did he would 
be a.ble to pay this note off. I told Mr. Erwin he had 
better go straight or he would get into trouble. I said, 
you had better go straight in the future although you 
haven't in the past. 

{Motion was made to strike the latter part of this 
answer as not being within any issue of the case and 
having nothing to do with the matter charged, not with­
in the conspiracy alleged as to time or otherwise. Was 
denied.) 

I don't claim to say all that was said in that con­
versation. 

He said, if I can pay this note off before it is due 
will you be willing to refund the interest and I said 
HYes". 

We signed up a memorandum to that effect. 
That is all I can remember now of the conversa-

tion. 
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Q. Do you recall whether anything was said 
about his predecessor 1 

(Objection was made to this question as leading and 
overruled.) 

Answering the witness said: I told Mr. Erwin 
that he had better go straight. He said that they all do 
it and I am going to get mine while I have the chance. 

(1125) 
I saw Mr. Erwin again about May, I think. I had 

a conversation but I don't remember much about it. 

I saw him next in my field in Box Elder County on 
~u1y 3-as well as I can remember. He had $200.00 in 
currency. He offered me the money and I said ~ou 

needn't have come up here, you know that Mr. Lowe, 
my attorney, is the man you should have paid it to 
because I wrote you and declared the whole note due. 
I am not going to take that payment because it is up 
to Mr. Lowe to settle this thing with you. He said, I 
have had one hell of a time getting things lined up and' 

I didn't think you would mind for a short time. I said 
when that note was made out I told you I wasn't going 
to play around. He said he had been having a lot of 
trouble and only had a few gambling joints and boot­
legging places running. Now he was getting ''and had 
got pretty well women of the underworld lined up and 
that he expected quite a lot of money to be coming in 
now.'' 

I told him that when that note was made out I 
wanted him to figure paying it out of his salary and 
that there was nobody to blame but himself. 
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I had several conversation~ after that. He nuuie 

other payments in currency. (1129) 
I had a conversation "~ith him during the latter 

part of 1936 at my home in Ogden. He had $200.00 in 
currency and handed it to me. I signed the receipt. He 
saio he had a Chief of Police in there that \Vas hringing 
him very good money but not enough. If he had got the 
financial end of the citv- he would haYe been taking 

plenty of money. 
I said: ''E. B., they are going to get you as sure as 

helL" He said: "They can't get me. Somebody has got 
to see me take the money. They have got to prove I take 
the money, and they can't do that because I don't col­
lect. Finch is the man they will get, but I don't think 
they'll be able to get Finch because he doesn't do the 
collecting himself. He has his men collecting for him.'' 
(1132) 

About the same time the following year, along in 
the latter part of the summer, the Mayor said that he 
thought the Chief of Police was taking in a lot of money 
and he didn't know if he was getting his right split; 
that he conldn 't go down to his office and watch him 
and tend his office at the same time, so he had just got 
to take what he handed him. 

He made his payment in currency. 
Q. How long did these payments continue Mr. 

Hunsaker? 

A. I think,-well, I can't think. You said-" 
(Objection was made to this question as incompe­

tent, irrelevant and immaterial, not within the issues 
of the case at all. Ohjection was overruled.) 
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May 15, 1936, I think the first payment was due. I 
shouldn't say I think, I guess. All of the payments ex­
cept one weTe made by currency. (1135) 

He brought the payments to me except one. 
Sometime in the late summer or fall of 1936 I 

asked him why he didn't ~it down and write out a 
check and mail it to me and he said, you don't think I 
am crazy enough to take $200.00 in currency and take it 
to the bank and get a check for it each month' I don't 
intend to let those fellows know what I am doing. I will 
take care of paying the note in my own 'vay. 

He never gave me a check personally. (1136) 
I gave him receipts for all but one. Not all of them 

were made by me personally. The first one was made 
by my son Clifford in October. In July, when he was 
trying to get me to take the money and I wouldn't give 
him a receipt for it I said I would take it and turn 
it over to Mr. Lowe. He was pleased to think I would 
take it. 

Another payment was made to my daughter-in-law. 
(1138) and my wife also signed a few receipts. 

'' Q. Now, you say ·previously you had numerous 
conversations with the Mayor" relative to income tax 
report. (This was objected to as leading and suggestive 
and immaterial. The objection was overruled.) 

The latter part of the year 1936 at my home Mr. 
Erwin had paid Mrs. Hunsaker the $200.00. I had come 
into the house. He said: Are you making a report on your 
income of this $200.00 a month that I am paying you. I 
said: "No", it is merely a re-payment of an old ac­
count. He said, I thought if you we-re I would have to 
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rep<>rt it but .being a8 y<)n nre not I will not haYt1 to 
report it. I said: You had better g-o 8traight "·ith lTncle 
Sam and the State. and he ~aid, \Ytlll, I "·on 't have to 

report it. 
(lfotion ''a~ 1nade then to 8trike thi~ last te~t.i­

mony on the general ground~ and that it \Va~ not with­
in the issues of this case. The motion \Vas denied.) 
(1149) 

Again it was sugge~ted to the "·itness that he had 
had numerous conversation~ and he was asked if in any 
of these conversations ·'there was any discussion rela­
tive to the subject matter ''e have been discussing here 
about the pay-off.'' He said about the middle of the 
summer, 1937, at my home, he told me that things had 
tightened up ~nd he was having a hard time with the 
Women's Betterment League. ·They were giving him 
trouble . 

. (Motion was made to strike this answer as to the 
middle of the summer of 1937 on the general grounds 
~nd having nothing to do with the issues of the case. 
Motion was denied.) 

.. I first became associated with Mr. Erwin in busi­
ness in 1932) (1142) And I knew him up until he became 
Mayor. I. had frequent conversations with him during 
this pe:riod. · 

CROSS _EXAMIN-4-TION (1143) 

The payments made by Mr. Erwin arose out of a 
commercial transaction. I had loaned the Gateway 
Chevrolet-_Company a sum of money prior to 1932. Mr. 
Erwin became connected with that company at that time. 
I came down to see him and talked the thing over 
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and we made a deal for him to go in. (1144) The com­
pany executed, a note to me for $18,500.00. The note 
was paid down to $10,000.00. (1146) 

On March 23, 1936, (Exhibit No. 10) a letter dated 
February 1, 1938, on the letterhead of George H. Lowe, 
and attached receipt signed by Mr. Hunsaker, together 
with an agreement. The witness was asked if this was 
the original note of March 23, 1936. He said ''Yes'' and 
that the agreement bore his signature and that the let­
ter was signed by George H. Lowe as his attorney who 
handled the rna tter for him. Exhibit admitted. 

No receipt was issued for the one check he mailed 
and there was also a payment sent by Western Union 
Telegraph when the Mayor was in Los Angeles. 

Sometimes he made payments to Mrs. Hunsaker, 
sometimes to Clifford Hunsaker and sometimes to Dor~ 
othy Stone who after\vards married one of my sons. 

Receipts were marked as Exhibit 11 and admitted as 
the receipts signed hy him. 

Exhibit 12 consisted of three receipts signed by 
C. S. Hunsaker. 

Exhibit 13, receipts signed by Mrs. Ben Hunsaker. 
There \Vere 7 of these. 

Exhibit 15, receipts signed by Dorothy Stone. 
Exhibits 11, 12, 13, and 15, and 14 (a receipt from 

the Western Union Telegraph Company) were offered 
and admitted. (1154) 

He testified to these same conversations with Mr. 
Erwin as State's witness last September or October, 
1938, in a case against Mr. Erwin. 

I don't remember in giving the conversation of 
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:March ~3, 1936, "·hen I prl)Yinu~ly te~tified whet.ber I 
failed to mention that )Jr. Erwin ~tah)d thnt lH) had 

the Police Department and "·ould n1ake g<HH.l n1oney. 
His pre\ious testimony "·a~ rl")ad and n1akes no ref­

erence to the question of making money out of the po­
lice department. or the finanre department. The witness 
admitted be so testified previou~ly, and testified that it 
was then stated that he "'Panted the note fixed so that 
it could .be paid out of the llayor 's salary. 

The witness was then asked "?hether in his pre vi­
ous testimony he mentioned. the statement now given 
in one conversation as to Mr. Erwin going straight and 
that he had not preYiously been straight. He said he 
couldn't remember whether he so testified previously. 
That he undertook to state the same conversation pre­
viously. (1159) 

Witness was asked to produce the receipt show­
ing the first payment and produce the receipt of May, 
1936, as being such. That money was paid to my son 
and by hlm turned over to me. The second payment I 
don't have a distinct recollection of my son paying this 
$200.00 currency to me. I don't remember him telling me 
that he received the currency from Mr. Erwin. I am 
satisfied that I got all the payments. 

I didn't know that the first payment was paid out 
of graft. I do not know as to any of the payments being 
paid out of graft and I don't know that they were. I 
couldn't prove that any of the money was coming from 
graft. I don't know a.ny more than he told me and that 
don't prove to me that he got it. He may have been 
telling me something wrong. ( 1162) I did really believe 
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that the money he paid me , on several occasions was 
graft money. I did not report it to the public officials at 
that time or to any public officer, either here or in Og­
den. (1162) 

I think I said something about it before he ceased 
paying me. I don't remember right now to whom I said 
anything. I didn't say anything to any officer. He ceased 
paying, I believe, after the February payment, 1938. I 
sent him some wires in February, 1938. (1163) 

Mr. Lo,ve, my attorney, wrote some letters to Mr. 
Erwin and to Mr. Erwin's attorney, trying to collect 
on this note. Mr. Erwin had two attorneys, Mr. Claw­
son and also Mr. Stewart. 

A telegram from the witness to Mr. Erwin was 
marked Exhibit 16 and admitted (1165), which read: 
' Tribune reporters and officers seeking interview with 
me. Refused to date. What is your plans toward me. 
I want settlement by Tuesday answer via Western 
Union.'' 

I meant to ask what his plans were about settling 
this note. ( 1166) 

Another telegram was marked Exhibit 17 and an­
other Exhibit 18. They were admitted as wires sent by 
the witness to Mr. Erwin. 

The wire of February 14 stated: "Stewart unable 
to take care of note for you as per your request. I now 
demand full payment of note from you at once.'' When 
I said in the telegram of February 13, ''New note made 
under c<:~rtain representations", I meant that he would 
pay it out of his salary. (1167) 

I guess a lot of my statements about this matter 
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have been reduced to w·riting outsitk\ of court. I have 
made several statements to Mr. Ra\vlings. 1 made a 
statement to my attorney that \Va~ reduced to \Vriting. 
The statement was after Mr. Erwin had quit paying and 
after he resigned. (1169) The statement contained two 

or three pages. 
I don't remember whether I had in mind making 

such a statement when I sent the telegram, Exhibit 

16, February 12, or not. 
Mr. Erwin told me that if he got in a tight place 

he would resign .. (1170) 
I have stated in this court, once last year and once 

today, all the conversations I had with Mr. Erwin, all 
that I remember, I have never mentioned anything 
a.bout Mr. Erwin resigning previously. (1171) 

When I made the statement and sent the telegram 
I was trying to collect my money. I wouldn't say that 
I wanted to injure him. (1172) 

I wouldn't say I could fix the time he talked about 
resigning and going to leave the country by the last 
receipt. K o, that receipt doesn't fix the time ; I can't 
fix the time by that. It would be in December, 1937. 
(1174) No, he didn't say he would leave the country, he 
said if I pressed him he would take bankruptcy. ( 1175) 

In the month possibly of December, 1937, when 
he said he would resign and take bankruptcy he made 
me two payments of $200.00 each, one on the 9th and 
one on the 11th. 

I was in my attorney Mr. Lowe's office when he 
dictated Exhibit 19; and Exhibit 20 was written. by 

Mr. Lowe also, to Mr. Stewart, at the time he was my 
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attorney; and when Exhibit 21, December 29, 1937, 
was written he was my attorney also. 

In Exhibit 19, December 13, it was stated in part 
that a payment had been received and so that there 
would be no misunderstanding that I wante·d the whole 
note paid by December 18, at 12 :00. 

Exhibit 20, December 18, 1937, that the writer had 
informed Mr. Hunsaker that Mr. Erwin stated he 
would be able to borrow $2000.00 and no more and that 
Hunsaker had authorized him to accept $2000.00 and 
$2000.00 monthly. (1180) A letter of December 29, in­
dicates that Hunsaker agreed to go back to the $200.00 
a month basis. 

I claim that Erwin owes me around $7000.00. My 
attorney still has the note. 

Exhibit 22, a letter of January 12, 1938, written by 
Mr. Lowe, shown to the witness. (1181) 

I think I was in Mr. Lowe's office when that letter 
was written. (1184) Seems to me that there was one 
little clause in there that just don't sound like it was 
~eant for what it said. Mr. Lowe said I was there and 
I likely was. This letter was admitted. It said in part, 
referring to Mr. Hunsaker and Mr. Lowe, his attorney: 
''We have talked the difficulty over and while the ac­
count should be paid and probably would be paid if 
suif was filed, we both nevertheless want to help the 
Mayor and are very loath to see him embarrassed 
The Mayor is a good man and we want to assist him 
in maintaining his high standing in Salt Lake. We have 
therefore decided to extend the note on the following 
plan:'' (1187) 
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After the payments ceased I imagin~ I first rt•­
ported these matters to my attorney Mr. Lo\ve. I did 

not report them to Fisher Harris. 

Mr. Rawlings called on me at my attorney's office. 

Mr. Leichter was up there at another time. He is a 
detective here or something. I know he \vas up there 
and I believe Mr. Kinney was there with Mr. Rawlings 

at one time. (1194) 

I don't know how many times I talked with Mr. 
Leichter about this case. I can't remember. I think it 
was after I sent these telegrams. I ha.ve never given 
up hope of collecting this money from Mr. Erwin. (1196) 

RE-CROSS (1223) 

I testified in effect in the other case against Mr. 
Erwin that I told Mr. Erwin that I had talked with 
Austin Smith and that he had told me that Mr. Erwin 
took enough money while he was in office to pay this 
note off and when I told him this Mr. Erwin said, 
''Austin Smith is a damn liar." (1228-1230) 

I also testified at that time Mr. Erwin said I don't 
think I am getting any myself, and that was the last 
conversation that I had with Mr. Erwin. That was 
1n November or December, 1937. At that time Mr. Er· 
win and Mrs. Erwin both drove up in the car. Mrs. 
Erwin was not in the car at that time. ( 1232) 

RE-DIRECT (1236) 

In my conversation with Mr. Erwin, December, 
1937, he said I don't think either of the Commissioners 
are getting any money, and I don't think Mr. Finch is 
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getting ·anything, and I don. 't think I am getting any­

thing myself. 
And he also said at that time, I don't think at this 

time there is any graft going on in Salt Lake City. 
CLIFF,ORID HUNSAKER sworn for plaintiff. 

(1204) 
In 1936 and 1937 I was in the used ·car business in 

Ogden. I saw Mr. Erwin in the early part of 1936 
about the 23rd of March. (It was agreed and ordered 
that the testimony of this witness applied to no one 
ex.cept Mr. Erwin. (1205) 

:· .. : (Objection to the giving of the conversation by at­
torney for Mr. Erwin upon general grounds and the 
ground that there was no foundation, that no agreement 
or conspiracy as alleged had been shown and no prima 
facie case of such made. Objection overruled. ( 1205) 

Mr. Erwin said he still had hopes of getting the 
department of finance; that he did have public safety. 

My father said to make the payments on the note 
so that they could be paid out of his salary. $200.00 a 
month for 18 months was agreed upon. Mr. Erwin dic­
tated and there was attached a rider that if it. was 
paid before 18 months interest would be knocke-d off. 
This rider is exhibit 10. (1206) 

Mr. Erwin said he had his Chief, that he expected 
him to bring him in money, and that he still expected 
to get the department of finance. 

My father said he should go straight and he ex­
pected the note to be paid out of his salary. Erwin 
said they all took their money or cut and he was going 
to take his. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



93 

Three or four payments \\·t.\re made ttl n1P .. All thP 

payments to me \vere in eurreuey. 

(Motion to strike tl1e te~timony on the general 
ground and haYing no relation to th~ agreement or con­
spiracy charged in the indictment or a~ supplemented 
by the bill of particulars \Yas made. Motion denied.) 

CROSS EX~11IN.A.TION (1208) 

i was. interested in the Gateway Chevrolet Com­

pany. ·The obligation on ''hich the note was given was 
the original obligation of this company. Different loans 
were made by the company. At the time the loans were 
made our family and one outside party owned this 
company. We owned two-thirds. Mr. Erwin assumed 
the indebtedness. (1210) 

After February of 1938 I was with my father in 
Attorney Lowe's office and Mr. Ra,vlings and a couple 
of other men came up there. It was early in 1938. It 
may have been before he resigned. It was while the 
trouble was on. :Mr. Kinney was there and I think Mr. 
Leichter. I don't recall any other meeting until we came 
down to the Grand Jury; that· was along late in the 
spnng. 

At the meeting in Mr. Lowe's office a record was 
made of my father's statement. This might have been 
in February, I wonldn 't try to fix the time. ( 1214) 

I know Mrs. Erwin and I recall seeing her up in 
Ogden. I wouldn't say I remember her the particular 
times that I received the payments. I saw her but 
which times I couldn't say . 

. · She was in the car once when he paid my father ; 
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I don't recall whether Mrs. Erwin was there. (1215) 

Mr. Erwin said in March of 1936 that he expected 
to make good money \vhile he was in office. 

I don't remember whether he said specifically he 
would pay the $200.00 a month out of his salary. 

JACOB WEILER sworn for plaintiff. (1238) 

I am deputy County Clerk and have .been since 1935. 
(Order that this witness's testimony had ·nothing to do 
with any defendant except Pearce and Erwin.) ( 1243) 

I was in Judge Thurman's court on March 19, 1936. 
I think the trial of the case consume,d between two and 
three hours. Mr. Pearce was one of the counsel. ( 1243) 

I saw Mr. Erwin there. He took the witness stand. Coun­
sels for both sides examined him on the stand. ( 1245) 

As I remember it he set in the spectators' section be­
fore he went on the witness stand and I can't remem­
ber whether he went back to the spectators' section or 
whether he sat at the counsel table afterwards. 

(Discussion. Mr. Mulliner: I \Viii stipulate that Mr. 
Pearce put Mr. Erwin on the stand as a witness and 
examined him if it is understood that there is elimin­
ated any insinuation that Mr. Erwin employed Mr. 
Pearce as attorney in that civil case. Mr. Rawlings: I 
couldn't prove that.) 

It was then stipulated that the civil case was first 
filed July 25, 1934. 

('Stipulations were ma:de subject to the objection 
to this testimony, and at' the close a motion was made 
to strike it on the general grounds and that there was 
no foundation or conspiracy sho\vn and no improper 
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conduct involved in tl1is inrid~nt. ~lotion dl'llit'tl.) ( l~r>l) 

H. K. RECORD 8\VOI!l for plaintiii. (~lJ~) 

I have been on the police depart.Inen t for 15 year~. 
There was a change made in the anti-YiC(\ ~quad in 
1936, I think on the first of llarch. 

Q. Do you kno\\~ "·hether it "·as before or after 

Chief Finch took office. 
A. .After he took office. ( :\Ir. Finch took office 

:llarch 15, 1936. ( 949) 

This change took place about 15 days a.fter\vards 
or two weeks. I was put on the detectiYe bureau. 

Mr. Rawlings stated. that as he understood it the 
witness was on the anti-vice squad from January until 
April, 1936; the witness said that was right (949) 

I was in the detective bureau the remainder of the 
year. In 1937 I was placed on the anti-vice squad at 
about the first of March, as head of the squad and was 
there for two months. Then I went back on the detec­
tive bureau. 

"Q. Did yon see him (Mr. Pearce) around the 
middle of April! 

A. I did.'' 
This was in 1937. I went to his office. 
'Q. Had you talked to Mr. Pearce over the tele­

phone before going over there~ 
A. I had." 

. He asked me to come over to his office. Ben Harmon 
was there. 

(This conversation was objected to upon the gen­
eral grounds and that no sufficient foundation had been 
shown as to any conspiracy or agreement as alleged, 
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also upon the ground that it was an overt act claimed 
in this case and which had been introduced and in which 

•1this defendant had been tried in case 10785. Objection 
overruled.) ( 9<53) 

Mr. Pearce said he had been responsible for hav­

ing me placed head of the vice squad; that the Mayor 
i had instructed him to make collections from gambling 
houses and other forms of vice. I asked how much they 
expected to get. He said $1700.00 a month. I asked him 
where: he said $600.00 from lotteries, $600.00 from 
bookmakers a.nd $400.00 from card games. I said l 
wouldn't be a party to it. He said, if you will string 
along with us and keep things in line you will get $165.00 
a month. I told him I didn't want to be a party to it. 
He said, all right, we will get someone else to do it. 

CRO~SS EXAMINATION (955) 

I related this same conversation in the previous trial 
of Mr. P·earce, case 10785. This is the same conversa­
tion that I related in that case. I am attempting to 
state the same conversation exactly. (956) 

(By Mr. Loofbourow) 
I never did report this matter to the Chief of 

Police. 

(Mr. Erwin was given the benefit of the objections 
made. (956) 

(By Mr. Mulliner) 

This is the first conversation I ever had with Mr~ 
Pearce and the last one. I had seen him around the 
courts practicing as an attorney. That was all that I 
knew of him previously. It is not true that the only 
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time I \Vas ever in Mr. Pearce'~ office \vas \vhen I di~~ 

cussed Sadie Campbell \Vho testifi.t'd on the \vitnes~ 

stand. It isn't true thnt Mr8. (~amp bell ntadP charges 
~aainst me and Mr. Pearre tried to arrange a meeting 
between us or tried to get her on the telephone while I 
was trying to hurt her in 8ome adoption proceedings 
or deportation proceeding~. These things "·ere not dis­
cussed. Mr. Pearc.e "·as never my attorney. I didn't 
report this to the City . ..Attorney at that time. I didn't 
report it to the District Attorney or the County Attor­
ney. Fisher Harris talked with me about it December, 
1937. 

RE-DIRECT (960) 

I reported it to my brother. 
GOLDEN HOLT sworn for plaintiff. (962) 

I am connected with the police department as a 
patrolman. Before Mr. Finch went in I was on the 
radio car. I think I was on the anti vice squad· in Janu~ 
ary, 1936, under Mr. Record. In March, 1936, I was on 
the radio car. The first of April, 1936, I was appointed 
on the Anti Vice Squad when it was reorganized by the 
Chief. Two men were assigned to me, Duncan and Hoag­
land. Just prior to the first of April I talked with Mr. 
Finch, and after my appointment also. It was a few 
days after the first of April. 

(Objection on the general grounds and that there 
was no foundation and hearsay. Overruled.) 

We just talked over the vice situation. The Chief 
said I don't particularly object to vice but I don't want 
them to get the best of us, not let. them run too openly. 
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The witness was then asked if he had a conversation 
with Austin Smith and Captain Taggart in the Federal 
Building in Captain Taggart's office. (A motion to 
strike out his testimony as to this was made and de­

nied. (965) 
This was around June of 1936 and the following 

day I had a conversation at the Public Safety Building; 
the Mayor and Austin Smith and the Chief were there. 
I told them I had had a conversation with Mr. Smith 
and that "we had heard a pay-off was going on and that 
they were accused of participating in it." That was 
all of the conversation at that time. (966) 

(A motion was made to strike this testimony on 
the general grounds and no sufficient foundation and that 
there was nothing that amounted to an admission by 

anybody here as against thems-elves or as binding upon 
any other defendant. Motion denied.) 

' THE COURT: Who was there at this conver­
sation~ 

MR. RAWLINGS j The then--Mayor, the then­
Chief of Police, Austin Smith, and Mr. Holt. 

THE c~ouRT: Well, that is the way I understand 
it, but I became suspicious that perhaps I had misun­
derstood. 

MR. MULLINER: My point, Your Honor, is, there 
is nothing there that calls for any denial. ·The absence 
of a denial doesn't make an admission.. 

MR. RAWLINGS: The purpose is to show what 
happened the next day." 

I had a conversation with the Chief the following 
day. (968) He told me to close everything up. That 
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as I recall, w·as in the latter part of ,June, 1936. I went 
around and notified them to clo~e. It appeared to nu· 
that they \Vere closed up ''through a.bout the n1on th of 
July." I went to the places of pro~titution and lotteries. 

I talked with the Chief about the lntter part of July. 
(The court stated that defendants \vould have the ob­
jection that there "·asn 't any general foundation to 
these conversations without repeating it. ( 969) 

At that time he mentioned Mr. Rosenblum and told 
me to go see him. Nothing \vas said about the places of 
vice. I went and saw Abe Rosenblum and he told me 
that-

(Objected to on the general grounds and hearsay 
and in addition that there had been no foundation. Ob­
jection overruled.) Rosenblum told me to go and col­
lect from the women; told me the places that were oper­
ating and the amounts to collect. And thereafter I went 
to the houses of prostitution and I collected money and 
turned it over to R-osenblum. 

He then gave names of different houses of prostitu­
tion mentioned in the Bill of Particulars. (971) 

I started collection around the first of August and 
continued up to the first of January, 1937. ( 972) 

Before I made the collections I talked with the op­
erators of the places of prostitution. (Being asked for 
conversations with these operators objection was made 
on the general grounds and as being hearsay and there 
being no foundation. Objection overruled. (973) 

I told them what was expected of them and I told 
them I would be around about the first of each month. 
I told them what pa;rments they were to make. I gave 
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them certain amounts. Mr. Rosenblum gave me those 

amounts. 
(Same objection as to conversation with Mr. Rosen­

blum were made and overruled,.) 
About the first of August I had a conversation 

with Mr. Finch. He said he thought the heat was over 
and to let them reopen and not to let them run too 
openly. No specific places "\Vere mentioned. After then 
I just let. them run up ,until the first of January with 
the exception of the lotteries. (975) 

Around the middle of January, 1937, I had another 
conversation with Finch. He told me to close every­
thing up. That he was going to give me another man on 
the s-quad, and to see that there "\Vas absolutely no more 
pay-off. (976) 

I had another conversation in February, 1937. He 
told me that he thought I was the one who was mak­
ing the town too hot and that if he moved. me things 
would calm down. I was removed the first of March and 
Record was put in my place. I was in the Detective 
Bureau for two months then I went back on the vice 
squad. (977) This was May, 1937, whern Mr. Thacker 
was made chief of the anti-vice squad. 

The witness then testified that he had a conversa­
tion with a man by the name of Gus Captain; that he 
had known him for 5 years and after thi~ I went to see 
Ben Harmon. 

(Motion was made to strike the reference to Cap­
tain and the conversation with him,. and after argu­
ment the statement was. stricken.) 

The following transpired : ( 978) 
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•'MR. MlTLLIXr~R: \\Tell. he ~aid he' had a enn­

versation "~ith tin~ Captain, but he ha~n 't a~kt\d hhn 

,vhat ''as 5aid: but they "·ould b~ elaitning- sotnPt bing­
for it. It is c-onduct entirt"ly out~ide of the kno\\·ledge 

of any defendants. 

MR. R.A \\'LlXGS: \\Te 'vould be pleasl~d to intro­

duce that conYer~ation, but \\·e are afraid there would 

be an objection. 

MR. MULLIXER: I assign counsel's statement as 
prejudicial error. * * * That there is no point to refer­
ring to it at all. That is what I am objecting through­
out the case. Just things from which inferences- can be 
drawn without any testimony being introduced with 
regard to them. 

THE COURT: I will order stricken the statement 
that he had a con\ersation with Gus Captain. 

Q. Well, after you saw Gus Captain ·r 'think you 
said you saw Ben Harmon 1 

A. Yes, I saw Ben Harmon at the Mint, 27 East 
Second South. 

(The conversation was objected to on the general 
grounds and that no foundation had been laid here gen­
erally or otherwise for the conversation and it was hear­
say. (Objection overruled.) ( 979) 

Harmon said he was going to put me back on the 
Vice Squad. He told me I would work under Captain 
Thacker, that he was going to be head of it. At that 
time I hadn't heard from the Chief. 

In the first few days of May I had a conversation 
with Mr._ Thacker at the police station. (981) He told 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



102 

me I was to take charge of the prostitution and that he 
would take charge of the gambling. 

About a week later I had a conversation with Ben 

Harmon at the Mint. 
(The same objection as above was made and over­

ruled.) 
He told me he \Vanted me to collect from places of 

prostitution. He \Vanted me to pick up the money on the 
first of the month. The witness then gave the places 
substantially as before. (984) 

(Over objection the conversations with the operat­
ors were allowed to be started again which were in sub­
stance that he told them that they had to make payments 
on the first of each month and he told them how much 
they had to pay.) and then: 

'' Q. But from "Thorn did you get the amounts they 
were to pay? 

A. Oh, from Mr. Harmon." 
I collected each month up to the first of January, 

1938. (985) I made the first collection in January, 1937, 
took it to Mr. Harmon and he told me to take it over 
to Mr. Pearce's office. It was the 3rd or 4th of June. 
(969) 

The same day I talked with Mr. Harmon I saw 
him in the evening around 6 o'clock in the Continental 
Bank Building in Mr. Pearce's office. (Upon the conver­
sation being offere,d there objection \vas again made 
and an offer of the indictment in proceedings in case 
10785, the objection made that this could not be proved 
as an overt act in this case or at all, because Mr. Pearce 
had been tried on this matter in that case and acquitted. 
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The indictment, the Bill of Particular~. and thP ~upple­
mental Bill of Particular~ and the , ... l'rdiet in ease No. 
10785 were offered, sho,ving that thf~ eharge tht're was 
collecting money, the earning~ of prostitute~, and that 
Mr. Pearce "-as acquitted. (993-995) These were offered 
upon the proposition that this issue had been tried and 
the defe-ndant acquitted. The offer "·a~ denied and the 
objection overruled. { 99S) This was in addition to the 
objection that no sufficient foundation had been laid, no 
conspiracy, either prima facie or at all, shown. ( 1000) 

When I got to llr. Pearce's office :Mr. Harmon was 
there, the door -was open, I entered the lobby of his 
office and he told me to come in. I laid the money on his 
desk. He asked me if that was all of it and I told him 
it was. He picked the money up and put it in the drawer. 
The drawer was on the left hand side of his desk. Mr. 
Harmon was sitting to the left of the desk, about 6 
feet from Mr. Pearce. There was around $500.00. (1002) 

About the latter part of September or the first of 
October, 1937, I had another conversation with Ben 
Harmon. He called me. I couldn't give the date any near­
er than I have stated. I went and saw him at the Mint. 
"Mr. Harmon told me that Mr. Pearce had told me to 
go to Mr. Pearce's office and see him." 

I went. There was no one else there. 
(Again an objection was made on all the general 

grounds and that this incident and issue had been tried 
in the previous case and that there was no foundation 
whatsoever of any conspiracy or agreement between 
the defendants. Objection overruled.) 

He had a slip of paper with a list of places on it and 
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he asked me the amounts of the different places of 
prostitution I had been collecting from and he had some 
other addresses. There was no collection made at these. 
He asked me why. I told him they were residences and 
those girls weren't making a living out of it and I 
wouldn't collect from them. He said it was all right, 
thought I was doing a fine job and I left. (1005) 

"Q. Now, I call your attention to around January, 
1938, first of January. Did you have a conversation with 
Ben Harmon? 

MR. MUSSER: I object to that as leading. Why 
doe.sn 't he state when he next had a conversation T 

MR. RAWLINGS: I assume there are a lot of 
conversations that have no materiality. 

THE C·OURT: He may answer. 
A. That was around the middle of January, may­

be a little before that, I had a conversation with him." 
(Objection was made on the general ground and 

including the ground that this 'vas after the con­
spiracy is alleged to have concluded. The objection was 
sustained.) 

Witness was then asked as to whether he was fa­
miliar with the house at 143 West Broadway, operated 
by Kitty Spiegel and as to what the reputation of that 
house was in 1936 and 1937. 

(This was objected to on the general grounds, in ad­
dition to other objections previously made. Objection 
overruled.) 

The reputation was that it was a house of prosti­
tution. 

{Similar questions, objections and answers ·were 
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given to 128¥2 West First South, 63lf1 West Second 

South, the 'Valia W ana Hotel, Tillit:• Allen's pla.ce and 
others. (1010) 

(It \vas stipulated that the testimony of Margaret 
Newma.n and Mrs. Campbell relativ~ to the year 1937 
was substantially the sante in this case as in 10785) 

(1013) 
A formal offer \Vas made of the conversation of 

Mr. Holt with Mr. Harmon in the middle of January, 
1938. (1015) 

(Ov-er the same objections on all the grounds wit­
ness was allowed to testify to the reputation of Bill 
Browning's place in the Atlas building in 1937 and tes­
tified that it had the reputation of being a bookmaking 
establishment.) 

Over objection the witness testified he had a conver­
sation with Ben Harmon, possibly about the 20th of 
December, 1937, and he wanted me to collect from 
Sally Bennett at 123 West Third South. I told him I 
thought I had enough to do and I didn't want to collect 
from there; and he said he would get somebody else. 
(1019) 

CROSS EXAMINA1TION (1024) 
(By Mr. Loofbourow) 

When Mr. Finch came in as Chief I had been on the 
police force since 1928. I am pretty positive it was the 
first of April, 1936, when I came to be in charge of 
the anti-vice squad. I was given two men on that squad. 
The Chief said he was going to give me two men, I 
didn't ask him about them. There was no division of 
work. ( 1026) 
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It isn't safe for a man to go around places of that 
type alone for his own benefit. I knew this from previ­
us experience. I had been on the anti-vice squad twice 
prior to that. First time I probably served around 2 
years, second time probably 3 years. (1028). I had 
served, prior to April, 1936, altogether about 51f2 years 
on this squad. 

Under Mr. Thacker I traveled with Mr. Boyd and 
Mr. Rogers. I traveled with Mr. Rogers first and then 
Mr. Boyd. In April I was instructed about bringing in 
prostitutes for examination. I was tol·d by the Chief 
to bring them in and see that they were examined reg­
ularly. I knew what that process was from having ex­
perience previously. I knew what was to he done. 
He didn't tell me how it was to be done, he just told 
me to do it as it had been done in the past. (1030). We 
brought them in every two weeks as nearly as we could 
by just notifying them. We tried to keep track of 
where the girls were. As prostitutes came to town we 
would find out where they were and see that they 
were brought in. We told them what they were to do 
about coming in. They booked on the blotter at the po­
lice station; they went to the desk sargent and were 
booked in the rear of the regular blotter. In booking 
the blotter gave the hour of arrest, where arrested, 
nationality, occupation and under offense w.e put 

''Board of Health.'' We would hook a section of the 
odinances otherwise it was Board of Health. That was 
the method I understood was to be followed, when Mr. 
Finch told me to go ahead as in the past as far as the 
Board of Health was concerned. (1034) 
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When Mr. Thacker c-ame in on May 4, 1937, I wa8 

still on the detail of the prostitutes and they were han­
dled in this period the same a~ before. (1035) 

When I became Chief of the anti-vice squad Abe 
Rosenblum was a bondsman. He didn't have a place of 
business that I know of. He didn't have anything to 
do with the card license that \vas issued to the place 
over the Bailey Seed Store in April. That didn't occur 
until Ma.y or June, 1936. I couldn't give the exact time. 

I was Chief of the anti-vice squad and we had 
complaints about what happened in Rosenblum's place 
there. I don't recall whether the Chief told me about 
these complaints or whether they came to me direct and 
I told him about them. ( 1036). Mr. Finch told me that 
they couldn't tolerate that place and I was to put a 
man there and keep him there to see that he didn't in­
dulge in infractions of the law. That was later in the 
summer of 1936. It was closed up around the first of 
July and later sometime the latter part of August or 
September. It wasn't opened any more by Abe Rosen­
blum that I know of. Some other fellow opened it. ''I 
took the license for him.'' ( 1037) 

While Abe Rosenblum was running it the Chief 
gave me special orders to make every effort to see that 
no infractions of the law occurred. That wasn't in con­
nection with closing any other place. He singled out 
that place. It had the reputation of being a gambling 
place. This was during the time that I was making col­
lections and taking the money to Abe Rosenblum. ( 1039) 

I continued taking collections to Rosenblum after 
his place was closed and until the first of Jan nary, 1937; 
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I· didn't have to· go any place to see him;' he used to 
call ;me. I knew his place had been closed but I was still 
taking money to liim. · 

' I Temember a conversation in Chief Finch's office 
about January 20, 1938, when Herman Bauer and In­
spector Record were · there. Asked if the Chief ·said 
·''something that you men have done or not done may 
cost me my job" the witness said he didn't ·know 
whether the Chief said that or ·not. Asked if the chief 
said, " 1T'hey say there has been a pay-off in Salt Lake 
City. I want you to tell me before these witnesses, have 
I ever asked you to favor any.· of the games, bookies, 
prostitutes; or anyone else",' a:nd ·as to whether he an­
swered ''No'', the witness said I don't recall that being 
said; I wouldn't say I didn't answer that way; I 
wouldn't say either way. (1042) 

Asked if the Chief didn't say, ''Have l ever asked 
you to coerce or intimidate any of these people", and 
if the witness didn't say ' 'No ' ', he said he didn't re­
call. It wasn't asked to me that way. As to whether 
the Chief said, ''Have any of these people ever paid 
you any money~'' and whether he answered ''No'', he 
said I don't recall everything. He never asked me that 
many questions. I wouldn't say I di~dn 't make that an­
swer to that question. I don't recall. I may have done. 
As to whether the Chief asked, "Have I ever asked 
you to do anything other than to enforce the ordinances 
and laws'' and as to whether his answer was ''No'', he 
said he couldn't answer on that either. That he didn't 
recall the different parts of the conversation. That 
Captain Thacker was in there, too. I wasn't in there 
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long enough for hin1 to n~k n1e that nu1ny <]lH':·d ion~. 

(1044) 

I didn't get inYited to ·conferences "?i th t h l' Chief 
once a month. I never did attend monthly confPrPnces. 
I wasn't in·vited. I frequently ~a"· ~lr. Finch at the 
polic.e station and talked to him. lTnless there \vas some­
thing I wanted to ask him l didn't go to his office. I 
frequently met him in the hall and talked with hin1 
there. I never told him that I was making these collec­
tions. ( 1045) 

I remember in May or June of 1938, Mr. Hoag­
land and Mr. Finch were in an automobile in front of 
Mr. Hoagland's home. I drove up from the rear and 
got out of. the ear and got into the car with },fr. Finch 
and Mr. Hoagland. The conversation there was in effect 
as follows: I wouldn't say in these words. Mr. Finch 
said at that time: "I don't see what has been done 
that would cause this talk about taking money from the 
underworld·· and about the Department ·being tied up 
with the underworld.'' And I said, ''I don't know how 
anyone could have anything on you. Yon don't need to 
worry. I don't know anything that involves· you in this.'' 
I told Mr. Finch that at that time. 

'' Q. Was it true what you said~ 

A. Well, no. * * * 
Q. You didn't even tell him then that you had 

been making collections did you 1 

A. I didn't; :figured he knew. 

Q. · ·But you didn't even tell him, never speak to 
him about it! 
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A. Only the time he told me to quit making them; 

see they quit being made. 
Q. Now, just a moment. 
A. You asked for that. 
Q. Did he tell you to see to it no more collections 

were made? 
A. Yes, he did. 
Q. When was that? 
A. In his office on around the middle of J anua.ry, 

1937. 
Q. 1937? 
A. Yes." (1047) 
I don't remember a conversation with Mr. Finch 

In his office the latter part of- 1936 or early in 1937, 
when he said he heard a rumor that I had been taking 
or accepting money from various people and I said I 
have never taken a dollar from anyone. I can go right 
out and arrest anyone. No one has any strings on me. 

'' Q. Did you tell him you were making collections 
In 1937. 

A. He told me to quit making them. 
Q. Did you tell him you were making collections. 
A. I didn't tell him, never. 
Q. You didn't tell him anything? 
A. He told me in the office to see there was no 

more made." ( 1049) 
I was chief of the anti-vice squad for 10 months 

commencing April, 1936, and ending about March, 1937. 
I was a member of the anti-vice squad having to do 
with prostitution from May 4, 1937, to June 20, 1938. 
That was 8¥2 months. (1050) 
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(By Mr. Mulliner) 
The time I said Mr. Finch told n1e to ~et) no more 

collections 'Yere made """a~ around the 1niddle of ~Janu­

ary, 1937. That is the thne that I testified that he told 

me to close these place~ up. 
''Q. And at that tin1e you ~aid Mr. Finch said to 

close these place~ up 1 
A.. If I recall, I said he told me to see there was 

no more pay -off.'' 
I testified to this same c.onversation in case 10785. 
"Q. And you said at that time, did you not, that 

Mr. Finch said to close the places up? 
A. I did.'' 
As near as I can recall I said in all those places 

that Mr. Finch said there should be no more collections. 
I testified that Bill Browning's place had the reputa­
tion·of being a bookmaking place. That was in 1937. In 
1936-for a while be was in the rear of the Windsor Hotel, 
about 128 South Main, until they tore that down. I 
have known him for 4 or 5 years, maybe longer than 
that. He bas been in the business of bookmaking ever 
since I knew him, either in the places I mentioned or 
in other places. 

I have made several arrests for bookmaking. There 
was no difference between a place having a reputation 
as being a bookmaking place and the actual evidence in 
order to make an arrest or procure a conviction. We 
don't close places up on reputation. It isn't necessary 
in order to stop people from doing something to have 
evidence to convict them. Yon can just run them out. 
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'' Q. 'V ell, you couldn't convict them- and you 
never tried to have a case in court unless you got cer­
tain evidence from those places, did you~ 

MR. RAWLINGS: I object to the question as be­
ing duplicitous, immaterial, irrelevant. 

THE COURT : I will sustain the objection." 
(1054) 

I knew from my experience as an officer that it was 
my duty when I saw a violation to make an arrest and 
have the person booked and report the violation to some 
prosecuting attorney, either the City, County or Dis­
trict attorney. 

In houses of prostitution it was difficult to get evi­
dence and in these gambling places it is difficult to get 
evidence. ( 1056) 

When prostitutes came to town they were required 
to report for examination by the Board of Health and 
then they reported to the head of the Purity Squad as 
to where they were working or going to work. ·That 
has been the practice all the time that I have been con­
nected with the Purity Squad. I have never heard of 
any change up to and including 1938. ( 1057) 

1 testified if we could ke·ep track of the girls we 

brought them in. It was sometimes very hard to keep 
track of them. If we put a man in these places to watch 
them they would move out and go somewhere else and 
we would have to try to find them. If they went out 
they would \Yalk the streets or do whatever they could 
to get their customers. They can try to stop prostitu­
tion I imagine but I don't suppose they could do it. They 
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move to some place e1sP if you chas~ theru out of one 

place. 
When counsel asked tne about hou~e~ of pro~titu­

tion I meant a ''plac~ where prostitution is being prac-

ticed.'' 
''Q. No,v, under that definition, Mr. Holt, do you 

know of a. hotel in Salt Lake City that isn't a hou~e of 

prostitution!'' 
MR. RAWLINGS: ,, ... e object on the ground it is 

immaterial and irrelevant. 

THE COURT: I will sustain the objection. 

MR. ~IULLJiVER : \\~ell, I don't kno'v that I can 
argue that, but it certainly goes to this charge in this 
Indictment, failure of our clients to stop them.'' ( 1060) 

When I met Mr. Harmon in Mr. Pearce's office I 
knew that ~Ir. Pearce was an attorney. I had seen hiin 
in Court off and on. I couldn't say whether I had seen 
him representing ~lr. Harmon. (1061) 

I had never had any dealings whatsoever with Mr. 
Pearce before. I testified in the previous trial No. 10785, 
that I had never had a conversation with hirn that I 
could recall, and that is true. I have seen hhn around 
Court and I might have spoken to him on the street. 
It is my recollection, as I testified before, that I never 
had a conversation with him previously. ( 1063) 

There was very little conversation in his office. I 
took some money and put it on the desk; they asked 
How I was; I was there a minute. Mr. Pearce put the 
money in his desk and I left. (1064) That is about what 
happened. I didn't stay in the office at all. The only 
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conversation was they asked me how I was and I said 
I was fine. 

After this the witness added (1064) He asked me 
if that was all of it. His testimony was read in 10785 
where that clause was not included, and he said that that 
was his best recollection then ''and now.'' ( 1065) 

The only other conversation I ever had with Mr. 
Pearce was the one I said I had in September or October, 
1937. These are all the conversations I ever had with 
him and I have stated all that was said as near as I can 
remember. (1065) 

I collected money from about July 1936 to January 
1937 continuously, and I paid all that money to Abe 
Rosenblum. I never paid any of it to anybody else. I 
started collecting from the women again in June, 1937 
and collected from them to and including the first of 
January, 1938, and I paid all of the money to Ben Har­
mon, or when Ben Harmon was present as in June, and 
to nobody else. I was the only one that was collecting 
money so far as I know. I always went alone when I 
made these collections. ( 1067); I went alone when I 
turned the money over to Rosenblum and I was alone 
when I turned the money over to Harmon except the 
occasion in June, when I said Mr. Pearce was there. 

I was either supporting a family or paying alimony 
in 1936 and 1937. I was divorced in 1936 and re-married 
the same woman in 1937. During part of this time, in 
addition to supporting the family, I was living at the 
hotel myself-The Moxum Hotel. I lived there 16 or 17 
months. I was driving an automobile. I owned it and 
drove it myself. It was a 1933 Buick Sedan. I bought 
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son1e stock in 1936 and 1937. Dead Cedar ~fining- Cotn­
pany and Lead Strike. I invested $600.00 at t\vo differ­
ent tin1es in 1937: $300.00 each tin1e in currency. This 
,vas within one or t\vo month~. I bought Lead Strike a 

little at a time. In .A.pril 1937 I bought 5000 shares and 
paid $50.00 for it. ~lay. 2500 shares; May again, 1500 
shares; May Again, 1000 shares. I have got 10,000 
shares altogether. I am quite positive that "~as all there 
was. This stock isn't ""'"orth anything. 

I made quite a fe"T trips in my car to the Dead 
Cedar Mine in 1937 and took company with n1e on those 
trips. I made one trip over to Ely with my wife and 
brother in law and his wife. There were ladies out to 
the Dead Cedar Mine but I never took any lady out there 
other than my wife. I have taken some people out there 
to look at the mine. (1075) I didn't exhibit any bills out 
at the mine. I took some beer out there once or twice. 
I didn't buy any liquor there. I didn't take any Scotch ; 
there might have been some in the party that went. I 
couldn't tell exactly how many times I went. I don't 
think I \Vent three or four times in any month. I don't 
think I went over twice as I recall in any one month. 

I had an interest in a motor boat but I acquired that 
back in 1930. I think we had the boat out a few times 
in 1936. I can't say whether we did in 1937. 

My salary in 1936 was $165.00--either $155.00 or 
$165.00. In 1937 it was $165.00. (1078) 

I am still a member of the police force and I haven't 
been complained against or prosecuted. 

I may have testified previously in 10785 that by 
reason of testifying the way I had I did not expect to 
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be prosecuted. I don't know that I testified just exactly 
that way. I 1nay have testified something to that effect. 
(By Mr. Musser) 

Up until the trial of the last case in Septe1nber, 1938, 
I never did have a conversation \Vith lVIr. Erwin. I might 
have said 'How do you do' or so1nething of that sort. 
I never associated with him. I have been to a few Foot­
printers 1neetings when he was there. I never associated 
with him. I was never present at any conversation at 
any place when any one had a conversation with the 
Mayor about any pay-off or anything of that kind or 
when there was any discussion as to vice conditions. I 
never reported to the Mayor any vice conditions. 

REDIRECT (1081) 

Q. (By 1\![r. Rawlings) You \vere asked a question 
if you ever reported the vice conditions to the ~fayor 
and you answered it in the negative. No,v, what years 
do you refer to~ 

. , A. Oh, through any of those times. * * * * any of 
1936 or 1937. I don't recall of ever talking to hiln. 

Q. Do you recall talking to him after you had a 
conversation \Vith Austin Smith~ 

A. Well, that was in a general conversation. I 
wasn't talking direct to the Mayor. He was present. 

Witness was asked if he ever saw Abe Roseblum 
up at the place he formerly operated after it was closed 
and another person got a license. 

(Objection was made to the question unless it was 
shown· that Rosenblum was up there· afterwards unless 
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son1e or one of the defendants had kntn,·ledge of it. 

Objection overruled.) 
The "~itness ans\vered that he ~a"· hhn up tlH'l'P 

running around the plaee taking tharg-e t)f it. 
I ,had a eouYersation \Yith the Chief before .\be·~ 

plaee \Yas closed up and the l ~hief said that Ben Ha r1non 
was making con1plaints and he didn't see what Ben 
Harmon had against him. 

I don't ren1en1ber ,,-hether it \Vas in that conversa­
tion he told me to close it up or not. 

I had the con\ersation in June or July in the pres­
enee of llr. Hoagland and the Chief of Police. He 
asked me something about hin1self and I said I dirln 't 
think he had anything to worry about. I don't recall 
whether I said I wasn't in it or not. The reason I said 
that was because I \Yas told not to discuss anything that 
happened with anybody. (1092) ~Ir. Fisher Harris told 
me that. I was told not to discuss anything that hap­
pened with anybody. 

Q. Now, you were asked by ~Ir. Loofbourow whe­
ther or not you reported the conditions to the Chief of 
Police, and you indicated that, as I recall it, you- talked 
to him only once about it and that was in January, 1937. 
Is that right' 

A. Yes, sir. 
Q. Why didn't you discuss the conditions with him 

~nrther? 

)fR. MULLINER: That is objected to as calling 
for the conclusion of the witness; no foundation. 

MR. RAWLINGS: Well, Your Honor, Mr. Loof­
bourow ·asked on more than one occasion, Now did you 
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tell the Chief about these conditions~ Then quibbled 
somewhat about this one as to whether he actually did 
or did not tell the Chief on January 1 about the con­
ditions; and by asking that same question two or three 
times, it would create an influence, which I think we 
have a right to explain particularly in view of the ques­
tions asked by l\1:r. Loofbourow, and it is only those 
answers that we are asking this witness to be given 
an opportunity to explain. ( 1093) 

1\iR. MULLINER He says something like he did 
in this court. ''You don't have anything to worry 
about.'' Now he comes back and says that was because 
Fisher Harris told him not to talk with anybody about 
it. Now, can a person go on for two or three years and 
then make up some reason for not doing something and 
come in here and give it on the witness stand? 

MR. RAWLINGS This has nothing to do with 
Fisher Harris's conversations nor any of that subject 
matter at all. It is redirect on questions asked by Mr. 
Loofbourow; questions directed to this witness which 
are in substance, Why didn't you tell the Chief about 
it~ He was your Chief and you knew about these con­
ditions and the pay-off. Why didn't you tell~ 

l\1:R. LOOFBOUROW: I didn't ask any such ques­
tion, Your Honor I asked if he did. 

1\iR. RAWLINGS : Yes. 
l\1:R. LOOFBOUROW: And he said no and I left 

it. I didn't pursue it any further. 
MR. MULLINER It only goes to the Chief's knowl­

edge, Your Honor. 
MR. HANSON: We will make the further objec-
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tion, You~ Honor. into the rt.)e.ord as to rl)~t)rYe our 
record that under such a question and undt)r the guise 
of that kind of question the '"itness 1uny ans\\·er any­
thing that con1es into his head; hearsay und ineon1petent 
testimony that 'vouldn 't be eon1petent other,Yise; and 
because the State '"ants to introduce it and ask the 
question is no reason "·hy it should be permitted. 

THE COURT: I ,,;n let him ans"·er the question . 
.A.. You will ha\e to read it. 

(Question read.) 
A. Who did you refer to' 
A. Chief Finch. 
A. Because I ''as told not to discuss. 
Q. No. you "Tere asked by the Judge-
MR. MULLIXER Just don't lead him. Let him 

testify. 
MR. RAWLIXGS: Okeh. 
A. I was told by Mr. Harris not to discuss or tell 

anything that had happened to anyone. 
Q. And when "~as that~ 
A. That was either when I talked to him the latter 

part of December or the first part of January. 
Q. All right, now, in the two years preceding that 

why didn't you report it to the Chief? 
MR. MULLINER: We would like our objection. 
Q. Preceding your conversation with Fisher Harris 

during 1936 and 1937. 

THE COURT: He may answer. 
A. Because I had had my orders from the Chief 

in the first place, and I presumed he knew what was 
going on.'' ( 1095) 
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Q. X o,v, you 'vere asked by Mr. 1\llulliner if it 'vas 

difficult to get evidence against the houses of prostitu­
tion. Now, I will ask you whether or not you were able 

to close then1 up at any tirne you 'vere instructed or 
you desired to do it.'' 

To this leading question the 'vitness ans,vered 
"yes." 

RECROSS: (1100) 

(By 1\Ir. ~1:ulliner :) 
'Vhen I said $600.00 to 1\Ir. Ra,vlings that I invested 

in the Dead Cedar ~lining Company· T didn't mean that 
$600.00 was the total that I put in or that I didn't put 
in $900.00. I misunderstood the question and thought he 
referred to the two payments of $300.00 each. 

These card clubs that I testified about were licensed. 
I made the statement at the places that were running 
've could close them up. I meant we could stop gambling. 
I kno'v they gamble "There people play cards. ( 1101) 

I know there is gambling going on this afternoon. 
I don't kno'v 'vhether there is a hundred places or not. 
I don't mean that we could go to these licensed card 
rooms and close the door and lock them. We could not 
do that 'vithout on injunction or something from the 
courts. I didn't refer to closing them up. We never did 
close them up. I meant we could put a man in there 
and stop gambling. He could stop it so far as paying 
any money over the table is concerned, but if they played 
there and played cards and kept the score or played 
with chips, 've coudln 't stop them and we couldn't tell 
whether they 'vere gambling or not unless some money 
passed. 
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(By Mr. Mu~~er :) 
If we could have closed up hous~s of prostitution 

in 1936 and 1937 "·e could have closed then1 at any tirne 
during the 5 years before that. 

After son1e discussion and an argument as to con­
versations after January 1, l~l:~s. the tiine recited in the 
indictment as the end of the conspiracy or conspiracies, 
the ·witness Holt was recalled for further re-direct exam­
ination. (13S3) 

Ben Harmon called me on the telephone around the 
middle of the month of January, 1938. 

"Q. And I as remember your testimony, he asked 
you to- pick him up on First South and Regent Street? 

A. Yes sir. 
Q. Tell us what happened when you did that. 
:llR. MUSSER: Object to it as incompetent, irrele­

vant, immaterial; not within the issues of this case; long 
after the alleged conspiracy is alleged to have ceased. 

THE COURT: The objection is overruled. 
MR. MULLINER: I think the-
THE COURT: Did you have some observation to 

make that you wanted to make before the Court ruled? 
MR. MULLINER: I think the nature of this con­

versation has been indicated to Your Honor. 
(Discussion.) 

MR. HANSON: Is this the same conversation that 
we made objection to because it wasn't with any of the 
defendants here and after the alleged conspiracy had 
ended? 

THE COURT: This is the conversation the Court 
reserved. 
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~fR. HANSON: This is the conversation which we 
objected to on that ground~ 

. MR. RAWLINGS : Yes. 

MR. HANSON: Let the record show that so far 
as Mr. Thacker is concerned we renew the objection made 
at that time. 

THE COURT : Yes, the record may show the objec­
tion. 

MR. HANSON: That is, that it is hearsay, incompe­
tent, because it is hearsay; made after the alleged con­
spiracy had ended and not in the presence of any de­
fendant on trial. 

MR.· RAWLINGS: Of course, it is our contention 
that this conversation was what ended the conspiracy. 

MR. HANSON: Well, the Indictment is what ends 
it. 

MR. RAWLINGS: No. 

THE COURT: Well, there Is no need of going 
into that I presume now. The witness may ans·wer the 
question. 

Q. State what you did then. 

A. Picked him up at First South and Regent Street, 
and he said ''Drive over on the west side of town,'' 
which I did, and he said to me-

Q. Where did you go' 
A. Oh, out along 4th or 5th North, down by the 

Union Pacific tracks. 
Q. And then what did you do~ 
A. Well, I stopped the car and parked for a minute, 

and he said that-
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MR. 1ll~LLIXER: ~lay "·e have our objeetion to nll 

this, (1384) Your Honor! 
THE COURT: Yes. 
MR. MlTLLIXER: Particularly to this conversa-

tion! 
THE CO"CRT: Yes. 
JlR. lll~LLIXER: The nature of this conversation. 
Q. Go ahead . 
.. A.. He said: "For God sakes. don't take any more 

collections whatever because ::\Ir. Harris and Mr. Lee 
have got hold of Mr. Pearce and accused him of being 
in the pay off. · · He said • 'For God sakes, see that there 
is no more of it. Don't take anything from anybody," 
he said, "because it may blo"~ over. p 

~IR. RA. WLIXGS: This is all. 
~lR. MUSSER: If Your Honor please, we move 

to strike this testimony on the grounds it is incompe­
tent, irrelevant, and immaterial, and not binding on any 
of the parties to this action. If it could be binding on 
anyone, it would only be binding on Mr. Harmon, and 
Mr. Harmon is dead, so that he is no longer a party to 
this action and, therefore, it isn't admissible to him. 

:3IR. RA "\YLINGS: But he is a party to the con­
spiracy, Your Honor, and for that reason we feel that 
this evidence is competent. 

1\fR. ];fUSSER: And also on the ground, of course, 
the conspiracy had ended as alleged in the Indictment. 

THE COURT : I will deny the motion. 
MR. MULLINER: I didn't watch the grounds on 

that, Your Honor. I would like to have the ground in­
cluded that there is not sufficient foundation and par-
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ticularly that it wasn't in fu~therance of any conspiracy, 
and particularly that there is nothing in it in the nature 
of an admission and that there is no foundation, that 
Mr. Harmon is dead and is not being tried, and I don't 
think there is any authority for the admission of such 
an alleged statement or of such alleged conduct on his 
part or on the part of the witness. 

THE COURT: The motion to strike is denied. 
MR. MUSSER: I have no cross examination. 
MR. LOOFBOUROW: No cross .examination. 
MR. MULLINER: Oh, I have one question.'' (1385-

1386) 
All that I have testified to relating to ~1r. Pearce 

on this case was testified to by me in case 10785. I do 
not recall any conversation or statement with reference 
to Mr. Pearce that has been made by me in this case 
in my testimony that was not also stated in the other 
case as accurately as I could state it. (1387) 

Mr. Musser was given the same record as to Mr. 
Erwin. 

FISHER HARRIS sworn for plaintiff (1287) 
I have been City attorney of Salt Lake City for just 

over 7 years. 
"Q. Now, during the fall of 1936 I will ask you 

if you undertook an investigation in regard to the affairs 
of Salt Lake City." 

(This was objected to upon the ground that to state 
anything with relation to an investigation or what they 
thought they found in an investigation was damaging 
and prejudicial and improper, also upon the ground that 
Mr. Harris had given his testimony in a previous case 
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upon th~ ~eory that eertain ~tah.\nlPnt~ were u1ade in 

conversations and that the objet~tion ''"a~ ntn\· Inadt\ and 
the court asked to con~idt\r the point that the rt\aetionH 

or statements 'vere not adlui88ions and the e_onYt\rsation8 
hearsay. Objection overruled.) 

~ • ~\.. In the fall and "-inter of l~l~~7 I did. 
Q. X ow after you Ina de this inYestigation did you 

have a conversation 'vith ~Ir. Er,vin? 
(Objection ,,-as again made to the n1atter of inv~_st1-

gation and overruled. (1290) _ 
I had a conversation with ~Ir. Erwin and- prior I 

delivered him a letter, Exhibit R. I prepared and . de­
livered it on January 15, 1938. ~Ir. Er~n put the lead 
pencil marks on the letter in my presence. 

"Q. Xow, at your first conversation with Mr. Er­
win did yon discuss the contents of this letter 1 

(Objection -w-as made as to discussing the contents 
of the letter and on the general grounds and that the 
time -was after the time when the conspiracy had closed 

·according to the indictment. Objection overruled.) 
I had more than one conversation; the first one 

about one or two o'clock of Jan nary 15, 1938. I delivered 
the letter about 12 o'clock. 

(The conversation being asked for object~on was 
made on the general grounds and not within the issue 
and hearsay and after the agreement is alleged to have 
ceased and no proper foundation. The court then ordered 
that this testimony was not to be considered relative to 
any other defendant than ~fr. Erwin and the objection 
was overruled as to him. ( 1294) 

Mr. Erwin said I received the letter you left in my 
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office. It presents an interesting situation. I never heard 
anything like that before. Perhaps we should discuss it. 
I said, I shall be glad to confer with you at any time. 
He said ho\v about ~1onday at 1 :30 and I said it was 
agreeable. At that time we discussed the contents of the 
letter Exhibit "R". It was offered. 

(Objection was made that it was pure hearsay and 
on all the general grounds; that the letter was not evi­
dence in the case; that it had been presented to Mr. 
Erwin and contained such a charge of guilt of the offense 
here alleged, he might be called upon to admit or deny; 
it might be considered as an admission or an admission 
might be involved. That there was nothing of this kind 
in the letter counsel for the state stated in answer to the 
Court, that they were not offering it as proof of the 
contents. Defendants proposed offering authorities. 
Prosecution stated they did not claim anything for the 
facts stated in the letter and that they wanted to present 
it to show the charge in the letter to the jury so that 
they will have in mind the contents when they gave later 
conversations. The court stated it could not be con­
sidered as against any other defendant. The Court's 
attention 'vas called to the fact that the reaction had 
already been stated by the witness that it presented an 
interesting situation and that there was nothing in the 
letter or in the reaction that admitted guilt of the charge 
here. (1298) 

"MR. RAWLINGS: Now, Your Honor, Mr. Mulli­
ner overlooked or neglected to remember that in the 
second conversation the contents of the letter were dis­
cussed and the letter itself in the first. Now, so far 
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as the first conYer~a tion i~ eolH.~t\rned, tllt.:~rt\ n1ight he 

so1ne merit in 'Yha t he ~aid. 
Here is the City ~\tttn·ney. the chief la\\'-t\nforieng 

officer of the city. making ehargt~~ again~t the ~layor. 
'\nat would he do ·1 .\nd this letter ~ho"·s it i~ Yery 

material. 
:JIR. ll"CLLIXER: I a~~ign coun~el·~ ~tate1nent a:-; 

loud as he could speak it, as the reporter has it, as 
prejudicial error and I ask it be stricken and that the 
jury be asked to disregard it. 

THE COL"RT: You may proceed, Mr. Musser.· J 
have admonished the jury time and time again that the 
statements of counsel are not evidence, and I can't do 
it every time there is a statement made. 

~IR. ~ILLLIXER : But they are prejudicial, Your 
Honor, and the Supreme Court has just held so in an­
other case, if they are permitted to stand in the record. 

(Mr. Musser then made further objections and asked 
the Court to examine the contents of the letter to see 
that there was no charge made or reaction admitting to 
an admission and to the discussion of the contents before 
the jury. Exhibit "R" admitted. (1301) 

(Mr. ~fusser then made the objection that if there 
was anything connected \vith this letter which was 
claimed to be an admission on the part of }fr. Erwin of 
the charge that it should be shown before the letter was 
read to the jury and the Court should determine the 
matter. Attention was also called to the prosecution 
that they were familiar with the letter and also with 
the conversations which the witness would relate by 
reason of his having related them in the previous case 
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10785. Mr. ~fusser then requested the Court to examine 
the previous testimony of the witness, out of the pres­
ence of the jury, to determine that there was no reaction 
which constituted admission of the charge. This request 
was refused. ( 1304) 

The witness: On Monday we discussed certain rou­
tine matters of city business and the mayor said now as 
to this letter. You say all these places are operating and 
I said yes, no question about that, no doubt about it at 
all. He said: Do you think they ought to pay Salt Lake 
City something for the privilege of operating. I said 
"No. If they are permitted to operate at all and if any­

thing is paid on account of them, I would suppose that 
the amount should be paid to Salt Lake City as a part 

' of the expense of their regulation, if they are regulated." 
He said, "What would you suppose they should pay in 
that event~" I said, "Well, here's various things enu­
merated." We had the letter there at that time. Here 
are lotteries that pay $500.00 a month and I named some 
figure which I don't remember, less than $500.00, I said 
I assume they would be willing to pay $500.00 I enu­
merated card rooms and said they pay from $50 to $100 
a month, and here are the houses of prostitution now 
paying from $50 to $125 a month. Here are the dice 
games now paying $300 a month. I was referring to the 
dice game mentioned. I said there is enumerated in 
my letter these various things. ( 1306) 

(Objection was made before this last answer to the 
giving of the contents of this letter in this way and after 
the answer the court said: ''I understood that is what 
he said. I will overrule the objection.'') 
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I was referring to the die~ gan1e~ rnen tioned in n1y 
letter. The letter said that the dice gatne8 now pay $300. 

"Q. Were there any other institution~ mentioned, 
do you recall. at that conversation! 

A. May I examine the letter! I enun1erated all the 
illegal activities "~hich "?ere mentioned in my letter. I 
don't now think of any that I haven't n1entioned. I have 
already mentioned the lotteries, the dice games, the book­
makers, and the houses of prostitution.·' ( 1308) 

(Objection was made again and not sustained.) 
I said houses of prostitution pay from $50 to $125 

depending upon the number of girls, and that I supposed 
those that paid $50 would be "illing to pay $40 and those 
that paid $75 would be willing to pay $60 and I enumer­
ated them all. 

As I made these statements the mayor was making 
notations in pencil on the letter. The witness was shown 
Exhibit '' R ''. Yes, those are the notations made. One 
of them is mine. The words : ''South First West.'' After 
I finished giving my enumeration he added ·up the nota­
tions and stated that ''comes to so much-$19,000 as I 
remember.'' And I said that would buy quite a few auto­
mobiles. We talked about city automobiles before we 
entered upon this. He said, ''All these people pay off 
you say1" and I said, "Yes, there isn't the slightest 
doubt about it.'' He said, ''Do you think it would be 
all right if I would ask the Chief of Police, Mr. Finch, 
to collect the amounts from these places which you have 
mentioned? And I said, I don't believe anybody that 
knows anything about the work that I have done·would 
be willing to have Mr. Finch continue in office. He 
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said, "Well, we will talk about that some other time." 
(1311) 

Nothing was said about who collected these a:.:nounts. 
''Q. Did Mr. Erwin make any inquiry~ 
A. He did not. 
Q. Did he inquire of you as to who ultimately re­

ceived this money~'' 
(This was objected to on all the grounds and in­

volving no admission of any kind whether he did or did 
not and that nothing had gone before to provoke such 
an inquiry. Objection overruled.) 

Judge Straup made the further objection that the 
witness was being permitted to testify merely to hearsay 
and not to anything in his personal knowledge. Also 
that this Inanner of examination enabled the witness 
to put in mere hearsay statements and if the witness 
had personal knowledge of the matters he .might testify 
to that but this testimony was incompetent.· Objection 
overruled. (1312) 

''A. No, he did not inquire about that.'' 
A. No, he did not ask me where I got my informa­

tion. 
(This was over objection also.) 
I had another conversation in my office with Mr. 

Erwin January 18, 1938. 
(The same objections were made on all the grounds 

previously above recited. The Court stated that the testi­
mony did not relate to any other defendant and over­
ruled objections as to Mr. Erwin.) 

Mr. Erwin came to my office and said ''There were 
questions I ought to have asked you yesterday.'' I said 
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I "·ould be glad to nn~w~r. Ht\ ~aid, h , .. on ~ay in your 
letter that you kno'v \Yho coll~et~ this n1on~y, this pay­
off." I said. ·' ·res. I do."' He say~. •' \Yho i~ it 1"' And 
I enumerated certain na1nes. and he took thent, n1ade 

some notes in a little notebook he had. He said, ''You 
say all these places pay protection n1oney T'' I said, 
"Yes. there is no question about that at all." He says, 
''Well, they wouldn "t feel natural if they weren't paying 
to somebody. and what difference does it makes who 
gets it!'' and he left. 

"Q. On that occasion did he ask you who ultimately 
got the pay -off!'' 

(Objection was again made on the grounds previous­
ly stated as to similar questions; not in any 'vay related 
to the agreement: no admission. ~lotion was made to 
strike the answer to this and also the previous answer 
as being filled with hearsay statements by ~fr. Harris 
and on the prenous ground that it involved no admission 
of the offense charged. Overruled. ( 1315). 

"A. No." 
I attended a meeting of the City Commission on 

January 21, 1938. ~fr. Erwin, Mr. George B. Keyser, 
Pat Goggin and ~Ir. Murdoch were there. 

(Testimony limited by the court to Mr. Erwin.) 
"Q. Will you state what was said at that time 

about this letter?' ' ( 1316) 
(Objection was made on all the general grounds ; 

that the conversation involved no admission or acquies­
cence; doesn't tend to show any conspiracy. Overruled.) 

Commissioner Keyser said to Mr. Erwin, "You re­
ceived from the City Attorney several days ago a letter 
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addressed to the Board of Commissioners in regard to 
this matter," they having been then discussing it, the 
subject matter of that letter. Mr. Erwin said, "Yes, I 
did,". This is the letter, Exhibit "R". 

Somebody then moved that it be filed and it was 
and taken in possession of the City Recorder for filing. 

There had been two commission meetings between 
January 15 and 21. I don't recall whether I attended 
or not. They held two meetings on Tuesday and one on 
Wednesday and one on Thursday and a special meeting 
on Friday. This matter had not been discussed at those 
meetings. 

I had a conversation with Mr. Finch relative to the 
contents of this letter about the middle of January, 
1938. I had a conversation with Mr. Thacker about it on 
the same day. The conversation with Mr. Finch was 
about two hours after that with Mr. Thacker. My con­
versation with Mr. Thacker was before the letter was 
delivered. These were the first conversations I had had 
with Mr. Thacker and Mr. Finch about the subject matter 
embodied in the letter. (1318) 

The witness examined by Mr. Hanson stated that 
he had summoned Mr. Thacker to his office because he 
was a city officer. 

(Objection was made to the conversation as to Mr. 
Thacker on the ground that the City Attorney was at­
torney for the police officers under Section 603 of the 
ordinances and that the testimony was not admissible. 
The City Attorney was charged with defending the 
officers and was their attorney. Objection overruled.) 
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(Testimony limited by ~tatt'Inent of the eourt to ~lr. 

Thacker.) 
Conversation fixed as January 10. l!l;~~­
(Objections overru~ed as to 1lr. Thacker.) 
Thacker told 1ne how long he bad been in the police 

department I ask him if he had a fruuily and he said he 
did. I said, ''Xo"~, Captain Thacker, your relationship 
with Ben Harmon and the pay-off situation in Salt Lake 
City is \Yell kno"~ to me. I kno"~ all about it.~' And I 
said "I am not so much interested in you or what you 
as a simple police officer may haYe done. The thing 
I am interested in principally is in those above you, in 
higher offices than yourself and in such relations outside 
of the city govermnent. '' He said, ''Well, you are not 
going to make me the goat, I didn't receive any of the 
graft money.'' I said~ '' I know you don't receive much'.' 
and I said "I am not much interested in that." I said: 
''If you will make me a complete and full disclosure of 
all you know about this thing I will regard that as a 
public service and as far as I can I will seek to protect 
you.'' He said he would answer questions I would put 
to him. I said, "You knew there was a pay-off in regard 
to all forms of vice, and he said ''Anybody would know 
that.'' I said, ''Why don't you, as head of the vice squad, 
do something" and he said "I can't because I act en­
tirely on orders from the Chief.'' He said, ''I don't 
make any arrests unless the Chief tells me to arrest 
that place." I said, "How did you get in touch with 
Ben Harmon in the first place?" He said "Chief's 
orders.'' The Chief said tha~ Ben Harmon knew all 
about underworld conditions and in the performance 
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of my duties I was to take advice from him. I didn't 
take any advice and directions from him.'' I said, ''All 
right, let's see about that." I said, "before the last elec­
tion everything was closed up and he said ''yes.'' 
"Chief's orders." and I said, "After election they 
opened up'' and he said ''No, they didn't.'' I said, 
"Didn't you have your men in Bill Browning's to see 
they didn't open up,'' and he said ''yes.'' He said, 
''Harmon said it was necessary to whip Bill Browning 
in line.'' I said, ''You were having trouble with Bill 
Browning about the pay-off." He said "Yes." and I 
said, ''After that was adjusted he was allowed to open 
up'' he said ''Yes.'' I said, ''There must have been 
other occasions when you took directions from Harmon,'' 
and he said ''No, there wasn't.'' The Chief and Harmon 
would talk things over. '' 

I told him I couldn't talk to him any more on this 
case but that I preferred to keep confidential between 
him and me, not only that we had talked but what he 
had said. He said that was impossible because the Chief 
knew he came to see me and I said, ''Well, tell him we 
were talking over the Cayias situation." (1325) 

I saw the Chief about two hours later. 

The witness then said: ''I feel a little woozy,'' and 
the Court took a recess until the following Monday morn­
Ing. 

The Chief telephoned me about an hour after I 
talked with Thacker. He said, I have been talking to 
Captain Thacker and I understand you have been accus­
ing him of all sorts of crookedness. I said, ''Yes,'' and 
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he said I 'vould like tcJ talk to you about it. ~o we 1net 

in an office in tlte ~..,elt Building at 2:00. 
(Courtinstructed he "~anted it under~tood that this 

talk "~ith Finch didn •t apply to the other det'Pndants.) 
(Objections "~ere ntade to tl1e conYer~ation on the 

general ground and that it "~as an oceaBion after the date 
charged in the information, and that there "-aB no gen­
eral foundation laid. and that there "~as no sufficient 
foundation for it. 0\erruled. (1332) 

Mr. Finch said "'I understand you have accused 
:Mr. Thacker of all sorts of crookedness. I said, ''I have 
stated to Mr. Thacker that there are all kinds of illegal 
activities in operation running in· Salt Lake City in con­
nivance with the Police Department." and I said "I 
wouldn't ha\e any argument "-ith you on matters of 
judgment as to how the town should be run. Nobody 
will claim that public officials should personally profit 
from illegal actin ties.'' He said, ''Well, the last thirty 
years I ha\e been hearing stories about pay-offs in 
Salt Lake City. How is one to prevent such stories~'' 
I said '' ~Iaybe the least that any one can do or maybe 
the most is to see that the stories are not true; but in 
this case the stories are true, and public officials are 
profiting from illegal act~vities in Salt Lake City." I 
went on to enumerate them, and I enumerated dice 
games-

" Q. Now, just a minute. At that time did you 
know who had collected this tribute 1 '' 

(Objection to it as incompetent, irrelevant, imma­
terial, leading and prejudicial, calling for a conclusion.) 

The witness answered: '' Oh, yes.'' 
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The answer was stricken. 
''Q. Did Mr. F.,inch ask you at that time who any­

one was who was involved?" 
(Objection to this as contrary to the rule as to relat-

ing conversations. Overruled.) 
''A. No, he did not. '' 
"Q. Did he at any time?" 
(Objected to on all the general grounds, without 

sufficient foundation, interrupting the witness in attemp­
ting to give a conversation, and trying to put in any and 
every -conversation in one question. Overruled. (1334) 

''A. No, Mr. Finch has never asked me the name 
of any person involved or asked me to give him the name 
of any person involved.'' 

I went on to enumerate to Mr. Finch the activities, 
the illegal activities which were being carried on in Salt 
Lake City and which had been carried on for a long time 
prior to our conversation. 

(A motion was made to strike that statement as 
a conclusion. Refused.) 

The witness then volunteered: 
''A. Oh, no, it isn't my conclusion. I know it to be 

so." 
MR. MULLINER: Now, I ask that that go out. 
THE COURT: I think I ought to strike it." No 

other order was made. 
I went on to tell ~fr. Finch that the activities I re­

ferred to were dice games, pool games, houses of prosti­
tution, book-making establishments, Chinese lotterie~. 

He said, I don't see how anything of that sort could 
be true. We have collected $2000 in fines from ga1nblers 
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in Salt Lake City during the past y~ar. I said, ''Mr. 
Finch, one man pay~ graft prot~rtion tnoney of $3,600 
a year .. one man alone, and you talk about getting $2000 
for Salt Lake City. Here is one group of people who 
pays $6000 a year for protection money, and you talk 
about getting $2000 for Salt Lake City. Here is another 
group that pays $7200 a year to Salt Lake City.'· T said, 
''Here is card rooms-I haven't figured it up exactly­
but they pay thousands of dollars a year: and here are 
the prostitutes paying thousands of dollars a year, and 
you talk about getting $2000 for Salt Lake City, when 
all this money is going into the hands of public officials 
and people interested in them, in the underworld.'' He 
said, ''Well I thought the town was run pretty well,'' and 
that was about all that was said at that conversation. I 
think that was on the lOth of January. 

{Motion was then made to strike out this testimony 
on all the general grounds that it is not admissable as 
an admission. That there was no sufficient foundation 
for it; that it was after the alleged conspiracy had ended. 
Denied.) (1336) 

I had a conversation at the Alta Club while Mr. 
Finch was present, January 20, 1938. 

''Q. From the lOth day of January until the 20th 
of January, did you hear from Mr. Finch? 

A. No, I had no word from him in any way or 
nature." 

(This question was answered promptly and a motion 
was made to strike it on all the general grounds that 

- it was not in the nature of an admission; after any charge 
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In the indictment and having no bearing in the case. 
Denied.) ( 1337) 

(Conversation at Alta Club limited to Mr. Finch.) 
(1337) Then limited to Mr. Erwin. (1338) 

There was a running question as to whether in the 
conferences he had with the 1Iayor on the 15th, 17th, 
and 18th he would state whether or not the subject matter 
was mentioned as to whether or not he knew who ulti­
mately got the money. 

(Over objection on all the grounds, and that the 
question was leading the witness was allowed to answer 
at length that he mentioned that he knew, and he stated 
in the letter that he knew.) 

(Motions to strike this testimony on all the grounds 
above stated were denied.) 

'' Q. Now prior to that conversation with the l\fayor 
and, of course, prior to the conversation with l\fr. Finch, 
I will ask you to state whether or not you had made an 
investigation personally to determine whether or not 
these places had been operated.'' 

(This was objected to again as incompetent, irrev­
elant and immaterial and prejudicial, without any knowl­
edge, and out of the presence of the defendants. That they 
had worked the same thing in over objections previously 
and it was repetition. That if he saw anything himself 
that was material he should be qualified and testify to it 
like any other witness. Objection overruled. ( 1342). 

Yes, I made personal investigation between August 
1937 and the first of the year 1938, and it continued be­
yond that time. I went to the lotteries in August, I went 
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to the pool gaines in Septen1ber, or August or October. 
I went to all of then1. 

( Objeetion \Yas Ina de and overruled.) 
The "itness then ~tated that h(\ '''vent to'' a nun1ber 

of card rooms and that he 'vent to :\Iargaret Ne,vman 's 
on "~est Third South and the Bri~tol on '': e~t Third 
South and other places, and he "·ent to Bill Browning's 
place in the .6.-\.tlas Building, and if they would show him 
his letter that he 'vrote to the ~Iayor on the 14th, he 
could tell the name of all of them. 

(Objection to reference to the letter or for its use as 
a refreshing document was overruled.) 

After looking at the letter he mentioned the Mission 
and the Wilson card room. 

I went between August and January 1938. Com­
mencing about August, 1937. 

(He was asked what he saw at the lotteries and ob­
jection was made that this was too indefinite and general 
and no proper foundation.) 

I found Chinese Lotteries running. This was strick­
en. (1347). 

I can tell from the letter where the lotteries were. 
Then the witness gave addresses. I don't vouch for the 
precise accuracy of these addresses. They are in that 
vicinity. 

(Over objection to the witness stating as to what 
he saw lotteries doing he said "I saw what I recognized 
as Chinese Lotteries and people coming in and going out. 
I will say that I didn't see anybody hand over any money 
to anybody in exchange for lottery tickets or I didn't see 
any proprietor of those places pass out any money to 
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anyone who had won or lost. So to a certain extent it is 
my conclusion it was a Chinese lottery." 

"Q. Now, will you describe what you saw in the 
places, Mr. Harris~ I n1ean physical set-up. 

A. Well, I didn't do anything more than to look in. 
I didn't go in the Chinese lotteries, inside of them, No.'' 

He was asked if he went in card roon1s and he said, 
"I did." 

He was given the letter to the mayor and allowed to 
testify that he wrote every word, that he wrote it out in 
long hand and that he didn't dictate it, that he gave it to 
the stenographer to copy. 

I didn't go to the card rooms consecutively. I was 
pursuing my ordinary business as City Attorney and 
general counsel for the Metropolitan Water District, and 
I would go down at noon to this place and after work to 
this place, and whenever I could find time. I went to 
one in August and one in September. I covered the 
''field.'' 

(A motion was made to strike out this testimony on 
all the general grounds and as argumentative, and that 
the witness should tell of the places he went to and what 
he saw if that were admissable, Motion denied.) 

(Further objection was made that none of the de­
fendants were present or knew anything about any of 
the general matters testified to. Overruled.) (1351). 

In the card rooms I found ''Pool'' being played. 
'' Q. And did you see any of the operators of the 

games there when you saw pool being played~'' 
(Objection to this was made, that it was a conclusion 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



141 

as to ·what an operator of a g<:uue i~ and as bt:)ing leading . 
. Overruled). ( 135:2). 

"~-\.. They "·ere playing pool a~ pool is playt\c.l ~' 
(Objection "·a~ n1ade to lwuping all of the eard 

rooms in tov.~ and Inaking general ~ta te1nents 'vith rela­
tion to then1. That if te~ti1nony '"a~ to be given as to 
violation there ~hould be proper foundation. ...\greed that 
this objection should go to this line of testhnony 'vithout 
repeating.) (1353). Overruled. 

They "~ere using chips, they got the chips from the 
game keeper. I sa"~ them sitting around, in most cases 
playing poker. I sa"~ the keepers with money belts 
around their ,,-aist. They would give out the chips in 
exchange for money. 

Sometime in this period I went to Bill Browning's 
place. I saw people making bets. 

I have been around the X ew Grand Basement to see 
what the patronage was but I didn't go in. 

I didn't go into any of the houses of prostitution. 
I went by them and was solicited by tappings on the 
window. By the way, I have actually been in two of 
them. 

I had a conversation with Mr. Pearce, in Harold B. 
Lee's office in January, 1938. It was the day before or 
the day after I talked with Mr. Thacker and Mr. Finch. 
I arranged the conversation there. I called on the tele­
phone. The three of us, Mr. Lee, Mr. Pearce and I were 
present. 

"Q. Will you give us the conversation that took 
place there, if any did 1 '' 

(Objection was made to this on all the general 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



142 

grounds; that no foundation had been shown; that no 
agreement of anything of that kind existed. It was stated 
in the objection that the transcript of this testimony by 
this witness as given previously in Case 10785 was avail­
able; that it will appear from his testimony that there 
was no admission by Mr. Pearce to the offense charged 
and that the transcript was available so that the court 
could determine the question. Overruled. ( 1356) ) 

After some inconsequential or preliminary matters 
of greeting I said, "Mr. Pearce I have been making an 
investigation of the illegal activities in Salt Lake City 
and the official connection with them and the pay-off 
that I have found existed.'' I was just introducing the 
subject to Mr. Pearce, telling what I wanted to talk to 
him about, telling him ''I had made an investigation and 
that I had found certain illegal activities and pay-off 
situation," etc., and then I told him I knew of his rela­
tionship with it and I repeated, as I have before, that the 
principal thing I am interested in is the official connec­
tion with it. The persons in the official body of the city 
who are connected with it and I tell Mr. Pearce that I 
know of his relation with it and that he is involved with 
Mr. Harmon and others, and I think it would be to his in­
terest to maka a full and complete disclosure of all he 
kno,vs about it to me. 

"Q. What did Mr. Pearce do, if anything." 

MR. MULLINER: Now, just a minute. Let the wit­
ness tell what went on. 

THE COURT: He may answer. 

Q. What did Mr. Pearce do~ 
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~\. ,, ... hen I first said that, )1r. 1\\art~l\ ~at tht\re 
and said nothing. He sat then~\ licking hi~ lip~. 

Q. For about ho'v lo11g 1 
... \. T'Yo or tl1ree Ininute~ or n1orP. lle ultilnately 

said. ''Who saYs that I an1 inYolvt\d in thi~ thing?·· .. A.n<l 
' . ' 

I said, •• Dick, I a1n not at liberty to tell you precisely, 
but I will tell you the nan1es of son1e of the person8 "·ho 
say you are invol,ed. · · I "~ent on to enun1erate perhaps 
fifteen different persons.·· 

On inquiry the prosecuting attorney stated, ''The 
testimony is introduced for the purpose of affecting ~Ir. 
Pearce only at this time.'' 

The court so stated to the jury. 
Among the persons mentioned "\Yas the name of H. K. 

Record. :llr. Pearce said, "Well ~Ir. Record might say 
this about me because he has it in for me.'' I said I did­
n't say )Ir. H. K. Record "\Yas one of them, I said he was 
among those. ''Why do you pick him out 1 '' He said: 
"Because he has got it in for me." He said, "Well, 
maybe I can help you stop this pay-off situation. I can 
talk to Ben Harmon, I am his attorney.'' I said, ''I don't 
need anybody to help stop the thing. It is probably stop­
ped now. It can be stopped as soon as it is known that it 
is being investigated and something known about it.'' 
"Rather than have you speak to Ben Harmon about it 
I want you to promise you won't speak to him or any­
body else that I have talked to you on the subject. 

I recall no other conversation that affected ~fr. 

Pearce on that occasion. (1358) 
The next day I called him over the telephone, I said, 

"Dick I am sorry you have taken the attitude that you 
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have in regard to this thing. You may think it's clever 
to say nothing but I think it is not to your interest. I 
think you ought to make a full and complete disclosure.'' 
He said, "Why should I talk to you~" and I said, "Be­
cause if you don't you are going to be indicted as sure 
as Hell.'' He said he would call me in the next day or 
two and that was the end of that conversation. (These 
conversations were all given over objection.) 

A few days later I called him. He said, ''I told you 
I would talk to you about it. I will talk to you some other 
time." That was all that conversation. (1359) 

"Q. Now, you stated that there was a conference 
at the Alta Club at which Mr. Finch was present. 

A. Yes. It was at the Alta Club and there was 
present Harry Finch, E. B. Erwin, H. B. Heal, LeRoy 
Bourn, A. L. Fish and myself. I arrived last, about 2 :00." 

(Asked to give the conversation it was objected to 
on all the general grounds, and that no proper foundation 
had been laid, not within the issues, after the alleged 
conspiracy had ceased, not in furtherance of the conspir­
acy, and that the conversation itself did not show acqui­
esence on the part of the defendants or either of them, 
or any admission on their part. The Court said the jury 
would be instructed that it 'vould not apply to any one 
except Mr. Erwin and Mr. Finch. Objection overruled.) 

Mr. Fish said that he had heard rumors of an inves­
tigation made in regard to underworld activities and of­
ficial corruption relating to them and he made a demand 
of me particularly and asked if I had made such investi­
gation. I answered that I had, that I had made a com­
plete report to E. B. Erwin' irt writing. He asked me if 
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I knew what illegal activities 'vere in operation and I said 
that I did, he asked n1e to entunerate them and I did. l 
enumerated them-to save tin1e, if you gentlemen don't 
object-as I have enumerated thent before. I can do it 
again if you wish. 

"Q. Was anything said about the an1ounts that 
each establishment was pa)ing~ 

A. Yes. I am coming to that . ., * * • I enumerated 
them as they are enmnerated in this letter (Exhibit R,) 
and I stated the amount that each kind of activity paid; 
and Mr. Fish said, ''Do you know who gets this money 
and to whom it is finally distributed f'' 

(This was objected to upon all the grounds next 
hereinabove mentioned and on the general ground, and 
as not being binding on any of the parties here. Over­
ruled.) 

I said I did and he said "Who'" and I said "E. B. 
Erwin gets $750 a month; Harry Finch gets $500 per 
month, the amount collected.'' 

Mr. Finch and ~Ir. Erwin were both at the table; 
Mr. Finch about two and a half feet distance from me 
and Mr. Erwin about five feet away. Neither one of them 
said anything at that time. (1362) 

At various times Mr. Erwin and Mr. Finch remarked 
that this was the first time they ever heard of any pay­
off situation in Salt Lake City. When Mr. Finch had 
said that at least 3 times I said, "Don't say that again 
because it isn't so." Mr. Erwin suggested Mr. Finch 
should resign. Mr. Finch said that he would resign the 
next day. 

Asked if anything was said on the subject of how 
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long this pay-off had been going on witness ans:wered: 
Mr. Finch asked me how long this had been going 

on and I said it had been going on since the last of 1937, 
and it had been going on before that but that was the 
scope of my then investigation. 

I believe the suggestion came from me that Mr. 
Finch be allowed to resign under such circumstances that 
it would not appear that it was on account of these 
charges I made. I am not certain I made the suggestion, 
somebody made it. I think it was me because that was 
the way I felt about it. Nobody opposed the idea. 

There were lots of other details in the conversation 
but I don't recall them. ( 1365) 

Exhibit "S" was marked. It was stipulated Mr. 
Erwin signed it. It was offered and objected to. Witness 
said it was delivered to him at his ho1ne January 22, 
1938 by Mr. Erwin's attorney, Ralph Stewart. 

(It was objected to on all the general grounds .and 
as not being within the issue. Mr. Rawlings stated it 
was offered against Mr. Erwin. The objection was over­
ruled and the Exhibit admitted. (1366)) 

It purported to be a letter dated l\{arch 15, 1938 ad­
dressed to the Board of City Commissioners. It stated 
that Mrs. Erwin "has been in ill health for some time, 
necessitating my taking her, on various occasions, to 
California.'' and that he could not devote his time to the 
city business. Also that there had been a failure of har­
mony in the Commission and he had felt unable to co­
operate with the problems of the public safety depart­
ment to which he was assigned. That his resignation 
and the appointment of someone else would result in 
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more harn1ony and that he hoped hi~ ~ueee~~or ·would 
have n1ore hearty cooperation. ( 1:1liS) 

I delivered the Exhibit '•8'' to Ethel ~lcDonald, City 
Recorder. It "~as not delivered to the City Cotnnti~sion. 

(1370) 
Exhibit "T · · "·as offered as against ~Jr. Erwin. 
(Objection "~as n1ade on all the general ground~ and 

overruled.) ( 1371) 
The Court announced that it "·as received as evi­

dence against Mr. Erwin. 
It wa8 dated February 5, 1938, addressed to the City 

Commission, called attention that in his campaign the 
resorganization of the fincancial department was an is­
sue. That his experience was along business lines of that 
kind, and that if he had anticipated appointment to the 
Public Safety Department he would not have sought 
election. That he tried to avoid this appointment. Recog­
nizing the rumors attendant upon previous administra­
tions and that department, he disregarded political pres­
sure and selected )Ir. Finch as a man well known to the 
Commission, and recognized as ''above reproach,'' in 
'vhom he had confidence and he felt he could leave that 
department to those in charge and devote himself to 
other more important problems of the city. That he tried 
to procure reorganization so as to be relieved of the de­
partment. 

That his services on the Commission had not been 
pleasant but had been made difficult. That there should 
be harmony on the Board. That the Commission had 
abolished the office of manager and had removed the 
Chief and that he felt that he should resign. ( 1373) 
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I had a conversation with Mr. Stewart concerning 
this letter just before the date of it. 

"Q. Were matters discussed at that conversation 
that were later embodied in the second resignation?" 

(Objection was made on all the general grounds and 
on the ground of hearsay, and not binding on the de­
fendant and no proper foundation. The Court said, I 
will let him answer without stating the conversation. Ob­
jection was then made that the question was leading and 
he could not answer without giving the contents of the 
conversation. Objection overruled.) 

"A. Yes." 
The witness was then asked if, prior to this time he 

talked to Mr. Stewart at his home, the question of this 
resignation had been discussed. 

(This was again objected to on all the general 
grounds and as being leading. Objection overruled.) 

It was discussed by me and Mr. Stewart. (1377) 
''Q. Now, Mr. Harris, do you know whether or not 

a demand was made for the second resignation ·of Mr. 
Erwin~'' 

(Objection to this as calling for a conclusion was 
made on all the general grounds and leading and sugges­
tive. Objection overruled.) 

/ 

''Yes, I know. I made the demand.'' 
(Motion to strike the answer on the previous grounds 

of the objection. Overruled.) (1378) 

CROSS EXAMINATION 

(By Mr. Loofbourow) 
Mr. Finch stated at the Alta Club in substance and 
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effect that he had repeatedly told the l\layor in the la~t 
number of months that if his oeeupying- the position of 
Chief of Police 'vas in any "~ay en1barra~~ing to the 
Mayor that he would resign. 

llr. Ra"~Iings interrupted to offer Exhibit '' R.'' 
(:Mr. Harris' letter.) He stated that it had been received 
in evidence but that there "~as a question about having it 
read to the jury. The court 8aid he had reconsidered and 

1hought it shouldn "t go to the jury. 
(:llotion "~as made to strike it and the Court said he 

would grant the motion to strike it as an exhibit ''and it 
may remain in the record of the proceedings as an ex­
hibit .which has been marked but not admitted in evi­
dence. '' ( 1380) 

Asked if :llr. Finch said at the Felt Building in that 
conversation in substance and effect that he had no 
knowledge of any pay-off and had certainly not been a 
party to any pay-off, witness said he did not think that 
he gave the latter part of the statement. He did, sub­
stantially, give the first part. 

I did say that I was going to report these matters 
to the mayor and that it was my duty to report to the 
mayor, but I didn't decline to give him information that 
was asked of me. It is very likely I said I will make a 
report to the mayor. If anyone asserts that I do not 
deny it. 

Mr. Finch and I didn't talk at the outside over one­
half hour. 

He sought the conversation, he phoned me. 
I have given all the conversation I remember there. 

(1382) 
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Mr. Finch sent word to me that he would resign on 
January 21, 1938. He was dismissed from the position of 
Chief of Police on that day I think it is. (1388) 
(By Mr. Hanson.) 

I may have called Mr. Thacker the night before our 
conversation. I am not sure. It may have been the next 
morning. I may have called and left word at the depart­
ment for him to contact me. This is my best recollection. 
I haven't the faintest idea as to whether I called him 
directly on the phone or left word. He and Mr. Beck­
stead came. Mr. Beckstead started to come in and I told 
him to stay outside. 

I had talked with Mr. Thacker one or two days be­
fore. (1390) 

I said I knew that vice conditions were going on. I 
don't remember whether I had a paper before me or not. 
I didn't unless I had it on my stomach. I was lying down. 
If you asked me as to whether I was sitting in the chair 
and said I was feeling ill and then went and laid down 
on the couch, I haven't the faintest idea whether I was 
in the chair or on the couch,I think I was on the couch. 
It has been over a year ago. 

I didn't make any notes. I have gone over it with 
other people since. 

I will have to correct something he said, if I gave 
the impression that I was lying on the couch during the 
transaction. I didn't. I went back to my desk and I read 
from a paper to him. Mr. Thacker didn't say I knew how 
hard it was to get evidence when I asked him why he 
didn't do something about it. He didn't say I can't be 
in two places at once to me, and that he had all the beer 
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licensing and other thing~ to go OYt\r. He did ~ay that he 
had not been taking order~ fro1n Ben Harn1on. I don •t 
think it occurred that "·hen I told hin1 I had thP~P plaet\~ 
down in black and \vhite and that they "·pre paying-off, 
that it "·as ne,Ys to hin1. (1~~~)7) -

I had a nlmlber of conference~ and e<HlYer~ations 
-with different people. I would say I haYe talked about 
the subject about 100 tin1es: 1naybe 150 and 1naybe 173. 

(1399) 
I don't recall ,,-hen the Prohibition La"· was repeal­

ed. I didn't go around town at all in 1934 and 1935. I 
ordinarily don "t get on Main Street once a 1nonth. I 
didn't make any investigation as to any of these matters 
then. This is the first time I ever made any. I did some .. 
thing about it in 1933. (1401) 
(By Mr. 1Iusser) 

I didn't take lunch at the .. A1ta Club. The others had 
finished their lunch. I don't know what had transpired 
up to the time I got there. ~Ir. Fish called the meeting. 
Mr. Heal invited me to be present. The table was about 
as large as the tables in the court room. Same shape. 
Mr. Fish sat at the end of the table; ~ir. Erwin at the 
other end. I was sitting at the corner of the table by Mr. 
Fish. Mr. Finch was on the other side of the table from 
the corner from where I sat. I had a piece of paper in 
front of me and doing what I call doodling. 

In the matter of who gets the money I rather think 
I just wrote that down on this piece of paper and showed 
it to Mr. Fish at my left, and that paper had on it $7fJO 
in one place and $500 in another. 

I was at a conference in the City Commission some-
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time after December 21, it may have been the latter part 
of December or the First of January, a meeting in which 
the sale or distribution of narcotics was discussed. (1409) 
There was an anonymous letter read there. I didn't see 
it so I don't know whether the Exhibit 25 is the letter 
or not. This was not the letter that was read. The letter 
read was a letter written in long hand on the same sub­
ject as this one. They didn't discuss as to whether an 
investigation of this vice ring should be made. Something 
like that did occur. 

When asked if the Commission authorized the mayor 
and the witness to make an investigation of the vice con­
ditions or narcotic conditions the witness answered" no." 
I am answering you literally, you asked ''of the vice 
conditions.'' 

"Q. I corrected it and said narcotic." 

(It was objected to by the state on the general 
grounds. Objection sustained. ( 1412)) 

(By Mr. Hanson) (1412) 

I think I did tell you that I had hoped it wouldn't 
be necessary to file charges against Mr. Thacker and if 
he had kept his agreement not to divulge our conversa­
tion that I would have not filed any charges. You didn't 
tell me that he didn't know anything about it. 
(By Mr. Mulliner) (1417) 

The conversation with Mr. Pearce was about the 
lOth or 12th of January. 

I started out and made a very long statement to ~[r. 
Pearce; it was directed to asking him to give me infor­
mation. I said I wanted information from him, as he 
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could give it to tne, and I \va~ pnrticularly interP~ted in 
the public officials that Inight be involved . 

. A.t the close of the conYersation :hlr. Pearce told tne 
he didn "t know anything about it. 

He told n1e that he "·as attorney for Ben Harnton 
and if I \vanted hitn to he \vould talk to )lr. Harn1on and 
see if he could get any information. I had told him twice 
in the early part of the con\ersation that all I \\~anted was 
information. I didn "t use the \vord "information" but 
I told him I wanted hnn to disclose all about the situa­
tion. It is "Probable, even" that I did use the word "in­
formation'' at least twice in the early part of the conver­
sation. I won't question it, I used the word "Informa­
tion." (1418) 

I told him that I knew the facts and \vhat I wanted 
was cooperation. I wanted his information to corrobor­
ate what I knew. I did ask Mr. Pearce for information. 
That was what my question was directed to and that 
was what the conversation was for. 

I knew prostitution was going on before my inves­
tigation. (1420) I kne\Y ahnost 30 years before I was city 
attorney. I didn't know that the girls were reporting up 
to the police department. I know it now. I know that the 
law requires the board of health to require persons sus­
pected of venereal diseases to report for examination. I 
know that the ordinances provide that the City Board of 

_.. Health is empowered and directed to make regulations 
with relation to these diseases and aid in the control of 

?r' prostitution. 
Asked whether he knew that the girls had been re­

:; porting up there and being booked for all the time he 
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had been in office he answered that he assumed that the 
board of health was carrying out its duties under the 
law but that he had no personal knowledge. There wasn't 
anything unusual about prostitution in 1937. No more 
in the year 1937 than the year 1607. '' ( 1422) 

I knew that card games were· licensed in the city. 
The ordinance was drawn before my time. They weren't 
amended by me but the ordinances were revised while I 
was in, and this put in. 

I knew every card room I visited was licensed by 
the city. 

'' Q. And I suppose you knew or at least suspected 
that they played pool in those licensed card rooms~" 

A. Well, I didn't know it, no. Had no interest in 
those things in those days, as a matter of fact. As I told 
you, I don't get on Main Street even to this day once 
a month, right now even.'' 

I have been in three of them the last 60 days and 
they weren't playing pool while I was in there. (1423) 

I didn't know that the card rooms were required to 
pay as much as $150 or $200 for table license. I don't 
know what the city ordinance is on that. I have only been 
the city attorney for 7 years. 

"Q. You know, Mr. Harris, that in order to pay 
those license fees, whatever the ordinance provides, these 
people have to collect money from somebody who uses 
the tables in there, don't you~'' 

(Objection by the state that it was immaterial, irrele­
vant and had no bearing on the issues was sustained. 
(1425)) 

The witness volunteered that he had testified that 
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they had money belt~ on in sonlt:'\ of these places. Pur­

suing this he said he didn't kno'v anything about the way 

these people ran their business or ho'v they made their 
money. (1425) 

I didn't sav I saw· Bill Bro\\~ing, I said I saw his 
w L 

establishment. I don't think I 'vould know hin1 if I saw 
him. I didn't see hun there. I sa 'v hin1 in 192'7 : I_ haven't 
seen him since that and I """ouldn 't know him if I saw 
him. I didn't see hun 1naking any hook in 1937. 

When people are arrested and booked a list is not 
given to us at my office at the City & County Building. 
Probably a complete list is given to )fr. Kesler who is as­
sistant City Attorney with office in the Public Safety 
Building. (1427) 

'' Q. Mr. Harris, do you think there is any year 
since you have been in office that Bill Browning has not 
been arrested for bookmaking in this town, as shown by 
your own records?'' 

(Objected to on the general grounds and calling for 
conclusion. Objection sustained. (1427) 

I haven't the faintest idea whether Bill Browning 
has been arrested in every year I have been City Attor­
ney for making book or not. I just don't know. I think it 
isn't so that the records of my office will show that there 
has been no six months period that I have been in office 
that he has not been arrested. I will not get our com­
plete records. The records are available to you if you 
want to examine them. I believe I could show a six 
months period since I have been in office when he hasn't 
been arrested. ( 1429) 

'' Q. Do you think you can show me any six months' 
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RECROSS: 
The witness was then asked as to enmity between 

1\Ir. Keyser and Mr. Erwin and objection was sustained. 
Witness then volunteered: 
''A. I don't know whether I have any rights as a 

witness, but-
Q. Just a moment. You are not answ,ering my 

question. 
A. I know I'm not. I am addressing the Court. 
THE COURT: I take it the witness is appealing 

to the Court. 
A. Yes, I am appealing to the Court. 
THE COURT: To ask the Court to permit him to 

answer the question. 
MR. MUSSER : Well, I don't care to have any state­

ment made by the witness at this time, Your Honor, un­
less he wants-

A. I can certainly address myself to the Court if I 
please. 

THE COURT: I will hear what the witness has to 
say. The witness happens to be a lawyer and knows, I 
take it, what he should not say. 

A. There has been an offer to prove that something 
I may have done is a result of bias or prejudice. If that 
offer is contended and not withdrawn, and I would pre­
fer that the matter be gone into. That's all, but I ·would 
suggest to counsel that he withdraw it. 

l\1R. MUSSER: Does Your Honor make the rulingT 
THE COURT: I rule that your former question wa~ 

Improper. I .sustained the objections to Mr. Keyser'~ 

feeling. 
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MR .. MUSSER: That's all.,. (1440) 
Motion to strike the foregoing voluntary statl)Inent 

denied. ( 1441) 
Stipulation that the place~ n1enti(lned in the Bill of 

Particulars and the Public Safety Building 'rerP in the 
City and County of Salt Lake, ~tate of lT tah. 

ST~\.TE RESTS (1-!42) 

Section 602 of the City Ordinances admitted (1.-t-44) 
This ordinance relates to the Citv ~lttorneY ·s duties in . ., 

the matter of law enforcement. Stipulated that copies 
of the Ordinances offered may be made and introduced. 

Offer of the indictment and Bill of Particulars and 
verdicts in case X o. 10785 renewed. 

Agreed that Mr. Hanson could offer the City Ordin­
ances on the relationship between ~Ir. Thacker and Mr. 
Harris as bearing upon the competency of ~Ir. Harris' 
testimony as to him and a copy substituted. (1446) 

Section 603. ( 1447) 
Proceeding in the absence of the jury the offer of the 

documents in K o. 10785 was discussed and court ex­
plained "illingness to rule upon them favorably and it 
was suggested that the ruling should be made in the pres­
ence of the jury. (1449) The motions were then made as 
if these documents had been admitted. 

It was stated that the evidence in this case, as 
against Mr. Pearce, was shown to be exactly the same 
evidence as was introduced in 10785. 

Motion was made to strike the alleged conversations 
of Mr. Holt with 1\Ir. Harmon on all the general grounds 
and that there had not been at that time and had never 
been shown herein any agreement between the conspir-
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ators here, or that such conversations were in further­
ance of the conspiracy alleged which related to an agree­
Inent to permit certain things to operate. (1451) 

A separate motion was made to strike the evidence 
respecting the statement and conduct of Holt as testi­
fied in Pearce's office upon all the grounds of the pre­
vious motion and that there was no evidence that Pearce 
knew where the money came from and, 

Secondly, that the receipt of that money is irrele­
vant, incompetent and immaterial and if introduced to 
show that Pearce received the money knowing it to have 
come from prostitution that that issue had been pre­
sented and tried in 10785, and the defendant had been 
acquitted of the same testimony from the same witness. 
(1451) 

A separate motion was made to strike the alleged 
conversation in which Mr. Harmon was alleged to have 
stated something that Mr. Pearce said to him as hearsay, 
twice removed, and that Pearce claimed that Mr. Harmon 
was holding out money on him, on all the grounds of 
the previous motions with relation to conversations with 
Mr. Harmon. This conservation was testified as being 
4 months after the conversation of June 2 or 3, 1937. 
(1452) 

A separate motion was made to strike the alleged 
conversation in Mr. Pearce's office; the conversation 
about Holt collecting from 3 or 4 places, on the ground 
of the previous motion and that there was no sufficient 
foundation then or now; that this was not in furtherance 
of any agreement or conspiracy as alleged, or in any 
way tending to show such agreement. 
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A separate motion "-as n1ade to strike the testin1ony 
of Fisher Harris. and particularly \vhnt Mr. Harris 
stated about operations of vice and collections therefrom, 
and wherein he asked :\Ir. Pearce for information, on 
all the general grounds and as being hearsay and not 
tending to prove the agreen1ent alleged. or any connec­
tion with any such agreement, or in furtherance thereof. 
That there "-as no ad1nission involved and no charge call­
ing for an admission, and that there was a denial by 
Mr. Pearce of any connection with the things of which 
Harris said he knew. That it amounts to merely bringing 
in damaging hearsay statements of the City Attorney. 

A separate motion was made as to the other item 
of testimony wherein ~Ir. Pearce was mentioned as 
stated by Holt, that ~fr. Harmon in January, after the 
conspiracy is alleged to have ended, stated that Mr. 
Pearce had been accused by Mr. Harris. It was what 
Mr. Holt had said that !Ir. Harmon had said that Mr. 
Harris or ~Ir. Lee had said. (1454) 

The court stated he would rule upon all motions in­
cluding motions to strike and motions to dismiss at one 
time. These motions were not immediately ruled upon 
but were afterwards all denied. 

MOTIONS TO DISMISS 

"Comes now the defendant, Pearce, the State having 
introduced all its evidence on its allegation of a con­
spiracy and agreement to permit certain things as therein 
designated to operate in Salt Lake City, and moves the 
court for a dismissal as to him, and an order of discharge, 
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upon the following grounds and for the following rea. 
sons: 

This motion is based upon all the grounds stated 
in the motion to quash, filed here in by this defendant on 
June 20, 1938, and on September 6, 1938 ; said motions 
being incorporated herein, and made a part of this mo. 
tion. 

Upon the ground that there is no prima facie case 
made out here for the State as against Mr. Pearce. 

That there is no evidence here of the conspiracy 
agreement alleged, no admissible evidence or any evi­
dence sufficient to take this question to the jury, or, 
separately, to sustain a conviction of this defendant 
under the charge. 

That the evidence offered was inadmissible as proof 
of the charge here, or at all, and that the evidence or pur­
ported evidence, except &s it came from Fisher Harris, 
came from! an accomplice, and is uncorroborated. It 
appears now definitely, and as a matter· of law, and is a 
question for the court, that Holt, the witness from whom 
this testimony came, was an accomplice ; and it also ap­
pears that there is no corroboratiort of his testimony 
with relation to this defendant. 

I would like to have it understood that I incorporated 
the last grounds of my motion also in my motion to strike 
the evidence of Golden Holt as to this defendant. 

On the further ground that if there is any evidence 
that tends to prove any conspiracy at all it tends to prove 
two more separate and distinct conspiracies and not in 
any way the conspiracy alleged. 

As a further ground, that there is no proof of arty 
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overt act as alleged in the indicbnent, or otherwise, or at 
all.·· ( 1454-1456) 

The reference to the grounds of the n1otion to strike 
)lr. Holt's testimony raises the question again of the 
trial of Mr. Pearce upon the san1e evidence fron1 the sa1ne 
witnesses as in rase 10785. 

Motion "-as made by Mr. Musser on the general 
grounds and on the ground that it did not in any way 
or fashion connect the defendant Erwin 'vith the con­
spiracy charged, and moved to strike the testimony of 0. 
B. Record and H. K. Record, Ethel McDonald, Henry V. 
G9sling, A. H. Ellett, E. A. Hedman, William Scott, 
David L. Lucy and Gussie Friend; and ()f Holt, Margaret 
NeWIIlan, Bobbie Carlton, Sadie Alder and Anne Collins, 
and the grol1nds were added that each of the last group of 
witnesses were proved, as a principal to the offense as de­
fined in Section 101-21-39, page 277 of the Laws of Utah, 
1935, and each one is an accomplice as defined in 105-32-

18, R. S. U., 1933, and that the testimony of neither of 
these witnesses "-as corroborated as required by law. 
(1460) 

A separate motion -was made to strike the testimony 
of Ben Hunsaker, Clifford Hunsaker, Fisher Harris, 
Austin Smith, J. S. Farley, Jacob Weiler and Dar Kemp­
ner, on the general grounds and also upon the ground 
that the testimony was not within the issues of this case ; 
and re~ated to matters not occurring during the pendency 
of~any agreement or conspiracy. 

Motion to dismiss by Mr. Musser: 

On all the grounds stated in the objection to the in-
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troduction of. evidence at the beginning o£ the trial. 

(1460) 

That the indictment is insufficient; that the indict­
ment does not show the nature and cause of the accusa­
tion as required by the Constitution or by the Statute, 
Title 105, R. S. U., 1933. 

That the allegations of the indictment are insuffi­
cient; that it does not attempt to allege by giving the 
common law or statutory name or state sufficient facts. 

That the indictment alleges more than one offense 
in that it is alleged that the defendant conspired with 
other defendants on the 6th day of January, 19?8 and 
also that he conspired with other defendants on divers 
other days. That if the offense is to conspire as alleged 
in the said indictment on one day, it was a separate of­
fense to conspire on other days. 

That recognizing the indictment did not give the 
nature and cause of the accusation as required, the Court 
ordered the State to furnish a Bill of Particulars upon 
the alleged means employed by the defendants and other 
particulars. That the State did fur:qish a Bill of Parti~ 
culars and the case was tried upon the indictment as sup­
plemented. That the said Bill was not furnished in any 
sense by the Grand Jury or by anyone in attendance upon 
the Grand Jury. 

That the State never supplied a Bill of Particulars 
responsive to the request made by defendants or as re­
quired by the order of the Court. 

That the said Bill of Particulars do not furnish the 
alleged means employed by the defendants to ·permit, 
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allo'v and a~~i~t houses of ill frune, ete ., to operate as 
required by the order ol the C~)urt, or at all. 

There is no con1petent or other eYideneP effered or 
received in this ra~e ~n~taining the burden of proof of the 
State~ of the allegations of the indiehuent herein. 

That no conspiracy or agree1uent or other under­
standing of the defendant~ Er,vin, "·ith any other person 
named as a co-defendant or eo-conspirator, or at all, has 
been proved or sho"-n, the purpo~e or effect of \Yhich ,,·as 
to do the, or any of the things alleged in the indictment, 
or to commit any offense. 

That no conspiracy or agreement is shown to exist: 
(a) Between this defendant E. B. Erwin and any 

other person. 

(b) The date of which is at a time between January· 
5, 1936, and January 1, 1938, as alleged in the indictment, 

. or at any other time; and 

(c) Which agreement was entered into at Salt 
Lake County, as alleged in the indictment; and 

(d) To obstruct justice and/or the due administra­
tion of the laws of the State of Utah and/or for the per­
version of justice ; and 

(e) To do any of the things alleged in the jndict­
ment as supplemented by the bill of particulars by then 
and there failing and refusing to make arrests, or by fail­
ing and refusing to enforce the statutes of the State of 
Utah and the ordinances of Salt Lake City, as referred 
to in such bill of particulars or otherwise or at all. 

That no connection has been shown between the 
alleged collection of money by Mr. Stu beck, as testified to 
by the witness Kempner, and the money alleged to have 
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been collected by the witness Holt, and/or with the de­

fendant E. B. Erwin. 
That if any money was collected by the witness Holt, 

~s testified to by him, or as referred to by the witnesses, 
Campbell, Newman, Carlton, and Collins, said evidence 
cannot be used against this defendant, or at ~11, because 
and for the reason that each of said persons is a princi­
pal, and each of said persons is an accomplice, and neither 
of them was or is corroborated as required by law. 

There was added the ground that there was no proof 
of any overt act as alleged in the indictment or otherwise, 
or at all. 

Under the understanding each had the benefit of any 
motion or objection by any other defendant. The ground 
was stated that there was no evidence supporting any 
agreement to '' committ an act'' l\S required by the stat­
ute, and separately no agreement shown to permit lot­
teries or prostitution or other things to operate as was 
shown or any agreement to allow or assist and enable 
things to operate, or that defendants, through any con­
spiracy or agreement, enabled or allowed or assisted such 
things to operate; or separately that there was sufficient 
evidence of any agreement between defendants to col­
lect money each month from the houses of prostitution or 
to collect money from other forms of vice at all, or that 
the defendants now being tried did collect money. 

As a separate ground for dismissal, also that a good 
deal of evidence was received as to conversations and 
statements made in the presence of one and in the ab­
sence of other defendants, and a good deal after the said 
conspiracy is said to have been concluded, and that such 
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sta ten1ents and eunY~r~a tion~ at di fft: rent tiinPs and 
places of 'vhat different peopll) elain1Pd to kn<nr, Pte., 
"~ere not properly adn1itted and "·erP ~o prejurlieial that 

a dis1nissal was required. 
The court·s attention \vas then called to the fact that 

in making motions to strike, attorney for ~lr. Pearce had 
overlooked the alleged ron\ersa tion bet"~een H. K. 
Record and ~Ir. Pearce in ~larch, 1937, at \vhich Mr. 
Harmon was present and in ''hich some suggestion was 
made that Record collect money. ~lotion was made upon 
all the general grounds and of l\Ir. Pearce's previous 
motion, and particularly that in no "-ay "-as it in further­
ance of the conspiracy alleged or having any tendency 
to prove any such conspiracy. ( 147 3.) 

Parties agreed to ''aive any objection as to ruling on 
any of the motions outside of the presence of the jury. 
(1475) 

The State in connection "ith the offer of documents 
inN o. 10785 proposed the offer of the instructions in that 
case also. (1476) It then reversed the offer and withdrew 
it. (1477) The State asked time to consider and it was 
stipulated that no objection v.-ould be made to offer later 
on the ground that the offer was not timely. (1477) 

Ordered by the Court that ~ir. ~fusser, attorney for 
Mr. Erwin, may have the same record as to the benefit of 
Mr. Erwin as was made to Mr. Pearce. (1478) 

''THE COURT: Is there any objection to reserving 
the part of the ruling as to whether or not the exhibits 
will be read to the jury? 

MR. MULLINER: The exhibits are now admitted, 
as the record stands. Now, if the question becomes one 
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for the Court-! may urge myself that it is-then I would 
not contend that the exhibits should be considered by the 
jury. If it appears that the court thinks it is not a 
question for the court, but a question for the jury, then 
I would of course expect that they would be considered 
by the jury. 

THE COURT: I would expect it to be so. (1478) 
MR. R·OBERT~S: I fully concur in that. 
THE COURT: Then, with that understanding, 

we will proceed. 
MR. MULLINER: In view of the fact they were 

offered before, I suppose the Court considered them, 
in making the ruling on the motions, denying the mo­
tions to dismiss. 

THE COURT: Yes, yes.'' 
MR. MULLINER: May the· record show now, 

Your Honor, that the files in Case 10785,' which were 
admitted, are now marked as follows, in the following 
order: 

1The indictment, '''Exhibit 26-A' ', the bill of par­
ticulars, ''Exhibit 26-B '', the supplemental bill of par­
ticulars, "Exhibit 26~0", and the verdict, "Ex:hibit 
26-D". 

THE COURT: Yes. Do you desire to make a 
statement to the jury?" (1479) 

DEFENDANT·S' ·CAS·E: 

Opening statements were made by Mr. Loofbourow, 
Mr. Hanson and Mr. Mulliner. Statement of Mr. Mus­
ser was reserved. 

The following witnesses were sworn as character 
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witnesses on behalf of Mr. Finch nnd testified generally 
that his reputation for being honest and law-abiding 

was good: 
C. Clarence N e~len ( 1482) 

A. Blair Richardson ( 1489) 

E. A. Hedman (1496) 

W. A. Folland (1485) 
W. G. Williams (1494) 

0. B. RECORD ~worn for defendants: (1499) 
(By Mr. Loofbourow) 
On or about January 20, 1938, at the police station 

I heard a con\ersation between Mr. Finch and Golden 
Holt. Mr. Bauer was also there. Mr. Finch stated to 
Mr. Holt in substance, ''Something that you men have 
don~ may cost me my job. They say there has been a 
pay-off in the city and I want you to tell me if I ever 
asked you to favor any of the games, bookies, prosti­
tutes, or anyone else!" and Mr. Holt said "No". 

Mr. Finch said, "Have I ever asked you to coerce 
or intimidate any of these people T '' and Mr. Holt said 
"No". Mr. Finch said, "Have any of these people ever 
paid you any money?" and Mr. Holt said, "No". Mr. 
Finch said in substance, ''Have I ever asked you to do 
anything other than enforce the ordinances and the 
laws" and Mr. Holt answered "No". 

CROSS EXAMINATION {1501) 

I am not sure whether Mr. Hedman was present 
with Holt or not. I believe he was. Mr. Thacker was 
also there. 

I haven't talked with Mr. Loofbourow about it 
since-l talked to Chief Finch. ( 1502) 

Mr. Loofbourow called and told me that he would 
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want me down here. He never presented any typewritten 
sheet to me. He had some papers but he didn't present 
them to me. He asked me if I recalled these questions 
being asked in this conversation. I don't pretend to know 
everything that was said there at this time nor the 
questions exactly. 

Questions were asked Mr. Thacker, H. K. Record 
and Mr. Holt. 

(By Mr. Hanson) 
Mr. Beckstead was there on one occasion. I think 

that was whe-n Mr. Thacker was in there. The ques­
tions were substantially the same to each one of them 
and they each answered ''No'' to each one. 

(By Mr. Rawlings) 
I think the conversation was the day before the 

Chief left. I talked with Mr. Finch about it only once. 
I believe this conversation was in the afternoon. 

Nothing was said about the Alta Club. I am not sure 
whether it was after ;2 :00 or not. 

HARRY L. FINCH sworn as a witness. (1507) 
I am 65 years old, have lived in Salt Lake about 

45 years. I came here when I was 19. I went in business 
at 20 East 2nd ~South about 1902 or '03. I was in busi­
ness before that over on Main street running a res­
taurant, my own. 

My brother was with me originally. He went to 
Klondike in '97. Mr. R. E. Rogers afterwards came in 
with me. 

Mr. Mulvay was in charge of the beer room on Sec­
ond ·South in connection with -our bus~iness; when the 
town went dry we bought him out. We went out of 
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business on Second South in ·~~2 or '83. I was tn the 
City Commission it that time. 

I first became a City Commissioner in '25, (1509) 
and continued until 1934. (1510). I was first appointed 
by the Commission and was re-elected twice for 4 years 
each time. I had charge of Parks and Public Property 
for about 9 years while I was on the Commission. 

I was appointed Chief of Police in February, 1936, 
effective Ma-rch 16, 1936. (1511) 

'The first time I met Mr. Erwin was in Mr. Brown's 
office after the primaries in 1935. I have since learned 
that he occupied an apartment in the Ivanhoe Apart­
ments in which I was interested, but I did not know 
him at that time. 

I did not support him in the elections. I supported 
his opponent. (1512) 

Between February 15 and March 15 I was looking 
after my own business but I went around the police sta­
tion sometimes familiarizing myself with it. 

I saw Mr. Payne there a few times. (1513) 
When I became Police Chief I had never had any 

experience at police work and had held no public posi­
tion except as stated. Since I came in as Chief I have 
found out the method of controlling prostitution that 
was in vogue. The prostitutes were brought in once a 
month and booked. My information was that they were 
turned over to the Board of Health. I didn't actually do 
any of it myself. They were turned over for examination 
for venereal diseases. (1515) 

When I became ·Chief I had no acquaintance with 
Mr. Thacker. He was a Sargent at that time. 
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I had ·no personal acquaintance with Mr. Pearce. I 
knew him when he went to school by way of his just 
dropping in to eat, and when I was in char-ge of the 
Parks., Mr. Pearce had an accident at Nibley Park and 
at that time we had some conversations. Other than 
that I had had no acquaintance or association or deal­
ings with him. After I became Chief of Police I had 
only one conversation with him. Mr. Pearce was acting 
as attorney for an applicant for a license of a phrenolo­
gist.· There was no conversation on any other subject. 
(1517) 

I knew Ben Harmon before I became Chief. He was 
ri.ext ~door neighbor to us on Second South for quite a 
long time; maybe 10 years. He- ran a soft-drink parlor, 
a ·card room, cigars, tobaccos, etc. I never had a single 
business transaction with him. It was just an acquaint­
ance. I never had any social association with him. He 
was still in business on Second .South when we discon­
tinued our business there. I was never in his card room. 
I went into his place of business a few times for change 
or something of that kind. I was never in his place at 
any other time. 1519) 

It was about the middle of January when I first 
learned that my name had been suggested as Chief of 
Police. I was east and it was after I came home in 
January. 

I bad a conversation with Mr. Erwin some time 
later. My name was recommended by him for ·Chief of 
Poljce. 

I did not know JohnS. Earley at all when I became 
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Chief. I didn't kno'v him by ~ight. I bad nothing to do 
with his appointment. 

.. A. good tnany year~ ago Abe R.t)senblum used to Pat 
with me a little. Then he opened a bu~int)ss of his own 
and I did not ~ee him for a good. many year~. I had no 
association or c.onnection "-ith him at all except as an 
occasional customer as stated. I neYer had a single 
transaction or dealing with him. ( 1510) 

When I went in as Chief the law allowed us 150 
men. We were never full and we dropped down to 11 
short. I had nothing at all to do with the selection of 
the men who were there. (1521) The men were all un­
der ci\il ser,ice. The department was organized, I took 
it as it was set up with the officers. From time to time 
men dropped out and their positions were filled. I 
advanced Hedman and I advanced Record from Cap­
tain to Inspector. Those appointments all had to be 
made through the civil service. You asked the civil 
service for a man for inspector or captain or private or 
anything else and they cite you three men and from 
that you select one. That is the method. (1522) 

During the time I was Chief the Mayor consulted 
me about other matters in the city government. 

'' Q. Of what nature, what sort of matters 1'' 
(Objection was made. Objection sustained. (1523) 
Cliff Jennings and Bill Browning and a ~Chinaman 

named Wong never, to my knowledge, came into my 
office. I never had any conversation with them at all. 
(1523) 

I saw Bill Cayias a number of times. He was a 
bondsman. I saw him maybe half dozen times while I 
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was up there. I think he was once or twice in my of­
fice. I never talked with him about any subject relating 
to graft or collections. 

As to Ben Harmon, the first 30 days I was up there 
he was up to see me about three times. 

"Q. What about, what was the conversation aboutf 

A. The first two times there was practically .no 
conversation, excepting just in general. I got the im­
pression-

MR. RAWLINGS: Just a minute. 

Q. Can you tell us what the conversations were 
about!" 

(The answer was stricken on motion of State.) 

There was nothing in any of these conversations 
said about graft or p1:1y-off or anything in connection 
with collections from any of the underworld. 

In the third conversation he wanted to know if he 
could not run after midnight, keep the card room open. 
I told him no, that we couldn't grant him any privileges 
at all. ·Tihat is all that was said. I think I did say that 
if he closed at midnight and got out in 15 or 20 min­
utes we wouldn't quibble about that, but that he had to 
close at midnight. That was the ordinance. That was the 
only conversation I had with him about that. (1526) 

Application for card licenses were made at the city 
license department at the office of the county treasurer. 

A good many of them were referred to the Public 
Safety Department. They were then turned over to va­
rious men for report. 

The rooming houses, hotels, card rooms and beer 
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licenses, everything of that character, wa~ tnrnt\d nYPr 

to the Vice squad for report. 
There were other licenses such as cigars, cigarettes, 

tobacco, soft drinks. dozens of them. ( 1 3~7) 

I think the Yic.e sq nad reported on card room li­
censes that were sent up. 

I don't kno"- what ·was done prior, but I suppose 
that was the routine. 

They just left a report as to 'vhether it was 0. K. 
or something like that. Then I signed them and they 
went back to the license department. 

I acted on the information of my men. I made no 
personal investigation. I think I went with the Inspector 
and Captain Thacker once to the Ace Billiards. I think 
that was the only personal investigation, except that we 
took the aftern{)on off and visited several beer halls. 
I didn't visit the places at which card licenses were 
applied for. (1528) 

H. K. Record was Chief of· the Anti-Vice squad 
when I became Chief. I think he stayed until May. (1936) 
I made the change from Record to Mr. Holt because my 
idea was that I didn't want anyoody ori that squad very 
long. Record had been there for some time. Hoi t had 
been on the squad previously for a number of years. 
I let him organize it. I don't remember who went on 
the squad. I know Bert Coleman was one. Holt was in 
charge then until after the first of the year '37. 

I had a conversation with Holt about Abe Rosen­
blum's place over the Bailey Feed Store, probably half 
dozen conversations over a period of weeks, maybe 
months. The first was about July or August of 1936. 
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I never in any of these conversations told Holt, in 
substance or effect, that he should· go to Abe Rosen­
blum and take or deliver instructions from him. I 
never made any statement like that. I had a number of 
conversations about Abe Rosenblum's place commenc­
ing about July, 1936, and extending over 1936. This was 
at the time that Abe Rosenblum's card room over the 
Bailey Feed Store was closed. 

(Mr. Loofbourow offered to prove what the con­
versations were with , relation to closing this place and 
objection was made and sustained. (1533) 

I told Mr. Holt that I had information that gambling 
was being carried on at Rosenblum's place and asked 
him to check up on it closely. Within a short time I 
had another conversation on the same subject. (1535) I 
told him that my information still indicated that un­
lawful activities were being carried on at Rosenblum's 
place and I wanted him to pay close enough attention to 
it and if necessary visit it often enough or keep a man 
there to see that unlawful acts were not carried on. It 
with within a week or ten days after that that the 
place was closed. 

Afterwards, within a week or two or a month or some­
thing like that, another fellow procured a license for 
that place. That license continued for a month or two. 
Then the place was closed again. ( 1537) 

My information is that it closed for good. I think 
it is still closed. 

When I became Chief the card licenses f.or 1936 
had already been issued. They were issued during the 
first 2 or 3 months and are good for a year. (1539) 
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When it came to the licen~e~ for 1~1:~7 \VP had some 
trouble with card club~ and I told Mr. Holt to tell these 
people that we had had more or les~ complaints and ar­
rests. He suggested that I call then1 in. There were 10 
or 15 of them there: so far as I know all of them. I told 
them that we had had more or les~ complaints and I 
wanted it definitely understood that when \Ve okehed 
these licenses that they would run their places accord­
ing to law; that was the understanding when they left. 
(1541) 

Mr. Holt was there at that time. That was before 
any licenses had issued for 1937. After that they were 
investigated rather closely and we recommended some 
10 or 15 lieenses. 

In the spring of 1937 I took Mr. Holt off and put 
in Mr. Record as head of the Anti-vice squad. There 
was a good deal of complaints, the newspapers were 
riding us over the women's clubs. I thought it advis­
able to make a change. I had no conversation with Holt 
other than to tell him that I was going to make a 
change. Record continued about two months. 

I began to have reports from various sources. Mr. 
Earley informed me that Mr. Record and another of­
ficer were interested in a crap game on 4th South. The 
mayor's secretary made the same report to me. One 
member of the Anti-vice squad gave a similar report, 
Mr. Hoagland. He said that Record had told him and 
his partner to leave this place alone, that he would 
look after it. Shortly after he told them to go over 
and check it and at the time they checked it was emp­
ty. Mr. Hoagland said you could see where the table 
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stood and the cigarette burns around. The tabl~ was 
dismantled and in the basement. I had a report also 

from a friend of mine. 
I removed Mr .Record for the reasons above stated. 

Thacker was then appointe·d. 
I talked the change over with Inspector Record 

and he agreed. I recommended Thacker. I thought he 
was a good man. 

The instructions I gave him was to the effect that 
we wanted the places run just as closely as they could 
regulat·e them, and no infractions of the law that they 
could help. 

The women would be let alone as they were being 
br-ought in twice a month. 

·T·hacker continued until January of 1938. He was 
then re·moved and F'alkenrath put in. (1548) 

I can't tell you just how the work of the vice squad 
was divided under Holt. I didn't know just how Mr. 
Record's crew was divided. Mr. Thacker was given six 
men with himself. One of them devoted his time to 
checking licenses of marble machines; two of them 
were checking women, Holt and Boyd; Thacker, Crow­
ther and Beckstead attended to all other conditions, li­
censes and everything that was going on. 

I don't know exactly how many marble machine 
licenses there were,-six or seven hundred. Rooming 
hous-e licenses, hotel licenses and other licenses re­
quired by the ordinances are referred to the Public 
Safety Department by the License Department. Beer 
licenses started in May, 1937, May 15, if I remember 
right. The men had to visit each one of these places 
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and inspect and make a. report on three hundred- places. 
We had a questionaire to be filled out on these places. 
I was primarily interested in the financial backing, the 
ownership, the money invested and things of that kind 
in a beer hall. There were t\vo sets of papers filled out. 
There were 300 or 375 applicants for beer licenses alto­
gether. The nee squad made these investigations. Aside 
,.from our questionaire there was the questionaire pre­
pared by th~ City Attorney. (1555) 

I heard about the arrest Mr. 0. B. Record made at 
Browning's place through Mr. Thacker. He said these 
arrests had been made in his department and he thought 
they ought to talk to him or something to that effect. 
It aroused a. little bit of jealousy. (1556) 

I had a conversation with Mr. Record and Mr. 
Thacker was present. I haven't any definite remem­
berance of the actual conversation. The substance was 
that Mr. Thacker stated that he thought he ought to 
be notified and he would be glad to do anything he 
could. He had no objection to the arrest except that he 
should be kept posted. I was getting them together to 
straighten out a petty squabble in the department. 
{1558) 

·The practice in the department particularly the 
detective department, is that all information is sup­
posed to be coordinated through the men who have 
that work in hand. It all should be brought to a single 
point. This does not apply so much in the traffic depart­
ment. ( 1559) 

Mr. H. K. Record never mentioned to me any con­
versation as related by him in evidence here, with Mr. 
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Pearce. I never heard of any such conversation until 
after I was removed as Chief of Police. 

I think I heard a rumor of it before the other trial 
in the Erwin-Pearce case-. (1561) 

I had a conversation with Fisher Harris in the F·elt 
Building. I called up to get an interview after he had 
talked with Mr. Thacker. 

I said to Mr. Harris, ''We are both employees of 
Salt Lake City and if there is anything wrong in the 
department I will do my best to straighten it out.'' I 
asked him to give me the information about the matter 
so if there was anything wrong in the police department 
I could straighten it out. He declined to give me the 
information and said be must first present whatever in­
formation he had to the Mayor. I told him I had no 
knowledge of any pay-off and I certainly had not been 
any party to any pay-off. (1562) He did not give me any 
statement of places, or amounts they were paying off. 
He told me that his report was to be made to the mayor 
and he did not feel at liberty to make a report to me. 
I knew nothing about what he had in the report until 
it was published in the newspapers. (1563) 

0. B. Record was made inspector of police during 
the summer or fall of 1936. Mr. Thacker was put on the 
squad in 1937 and he could select his own men as 
near as could be. We went over Mr. Record's list. Some 
of the men he wanted we couldn't release at that time. 
Mr. Record, Captain Thacker and I went over the list. 

This was on the Inspector's table. The Inspector has 
the assignment of the various shifts. I never knew 
exactly how he placed the men. I did not pay any 
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great attention to it. Mr. Rt.~rord had to do with the 
personnel and assignments of InPn. He kept a record 
<>f credits and debits for t.laeh 1nan, the idea bt.\ing that 
if possible, they should be promoted on the record. He 
had all of them in charge. The lnspector "Tas very defi­
nitely in charge of the men, so that each indiYidual man 
stood on his record. (1567) 

Mter I removed lfr. Holt the \\Toman's organiza­
tion, which had been taking quite an active part in vice 
conditions, came to me and they wanted to know why I 
had removed him. They felt that he was doing a good 
job. They had never made complaints, or words to 
that effect, and felt I had made a mistake in taking him 
off the vice squad. They influenced me when I came 
to put him back on the squad under Thacker. (1568) 

I had a conversation with Holt early in 1937, be­
fore I removed him. At that time I said to him in 
substance, "I have heard rumors that you have been 
operating, or accepting money from various people'', 
and he said, "I have never taken a dollar from any­
body. I can go right out and arrest anyone. No one 
has any strings on me.'' (1568) 

I heard Judge Ellett testify and after hearing it I 
recall the conversation with him. I met him in the 
hall and we went into my room. My officers had been 
telling. me- . 

· (.Objection) 

-The feonversation was about fines being levied 
against gamblers .and the extent of them, and the ques­
tion· had bee~ raised by the Judge, not in my presence, 
that they should be prosecuted on a felony charge, or 
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something that way. I told him that as I understood 
the ordinance, he had the power to :fine to the extent 
of $299.00 and six months in jail, and that if we brought 
these fellows in about twice a year that probably would 
answer every purpose. Meantime we could get the fines 
in the City Treasury. At the same time I told him that 
he had the final disposition in the matter, that we would 
just a soon furnish our evidence one place as another 
and if he and the City Attorney felt so disposed, it was 
immaterial to us where these cases were tried. Then he 
brought up the rumors of graft. I told him that I had 
been on the street down here for 35 years and that I had 
heard these rumors all my life. I have used some time 
and effort to run them down and all of my stories were 
"somebody told me so". I never could get to the bot~ 

tom of them that I have heard in years. 

It was not expressed in that conversation that I had 
my hand behind my back ''Not in that way at all, no 

sir." 

I had only been there a few days. I did not take 

it at all that it applied to me. 

I would not say for sure, but I don't recall that any 
amount was mentioned. (1572) 

I heard the testimony of Hays about the conversa .. 
tion he said he had with me about November, 1937, 
where gambling was mentioned. I don't remember any 
such conversation. I would say that that would not have 
been a.n answer that I would give him. I never made any 
such statement, as Mr. Hays testified, to anybody. 

(1574) 
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'Yith reference to 1ny offieP, the nth\'r d.()or refPrrPd 

to by ~fr. Record opent:--.d into anotht'l' roo1n in which 
has always been lncatt_--.d the Xational .A.utn Theft and its 
seeretary, sometil11es occupied by other groups,-the 
Pawn Shop Detail had a desk there. It had a spring 
lock on my side. It \Yas never used by people to come 
into nry office. I sometimes used it when I "~anted to go 
back to the Detective Department, but nobody ever came 
in that way. (151-1) 

There was never a conversation with Austin Smith 
pertaining to graft money or otherwise at any time. 
He stated that he met my wife. At that time she was 
sick in bed~ During the first month after I was Chief 
of Police Mrs. Finch \\as not up and about the house. 
She was ill in bed. 

I never at any time stated to Austin Smith that 
{here was a pay-off of $2000.00 a month in Salt Lake 
City. I never, to Austin Smith or to any one else at any 
time, ever said in substance that Abe Rosenblum would 
collect graft in Salt Lake City. 

There was a conversation at the police department 
with Holt when he brought up the question of being 
over to Taggart's office and talked over certain things 
and I made the remark, ''Why do you want to take our 
affairs over to the enemy camp~'' I explained to them 
why I felt it was the enemy camp. I told them Mr. 
Taggart had called me up making an application for a 
job for some friend. I didn't have anything open and 
I told him so. He called again .about the same mat­
ter and I didn't have anything, and he said, "'Oh, well, 
you will not ever do anything for me, anyhow, and I 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



184 

will remember you when the time comes.'' Mr. Tag­
gart's daughter was an employe of the department 
when I went there. ( 1579) I don't remember Austin 

Smith being present. 
I heard the testimony of Fisher Harris about a 

conversation at the Alta Club at which he and Mr. 
Heil, Mr. Bourne and Mr. Fish were present. I had had 
3 or 4 conversations with the same group except Mr. 
Harris at the Alta Club before the one at which he was 
present. 

On this occasion Mr. Harris came in after the din­
ner was practically concluded. The conversation was 
between Mr. Fish and Mr. Harris. 

The table was about 3x7 or 8 feet. I sat on one side 
of the table next to Mr. Fish. Mr. Harris did not oc­
cupy a place at the table, he sat on the other corner. 
Mr. Erwin was on the other end. (1587) 

Mr. Fish took the rather examining position when 
Harris came in and told him he thought or understood 
he had some information applying to the graft situa­
tion. Harris said ''yes ''. 

Harris had, as I remember it, a yellow sheet in his 
pocket which he would take out once· in a while and re­
fer to. He said he knew there had been a pay-off. He 
brought up the proposition that the Mayor was getting 
$750 a month and I was getting $500 a. month. I said 
that I had no knowledge of any pay -off and I certain­
ly had not been a party to it. 

The conversation developed between Mr. Fish and 
Mr. Harris. Mr. Fish wante·d to see the slip that Mr. 
Harris had taken out of his pocket. Mr. Harris showed 
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it to him. Mr. Ha.rri~ Baid that certain parties were in­
terested in this matter and he felt sure that the least 
that would be acceptable to them would be my resigna­
ion. I stated that months previously, along in the fall 
of '36, I had heard rumors, traced to the City and 
County Building, that I was going to resign, and that I 
had eventually taken it up with the Mayor, and told 
him what I had heard, and told him that at any time 
I stood in his way, politically or socially, or in any 
manner, I would be glad to resign. That was a couple 
of months before. I told them that I had tendered ver­
bally my resignation to the mayor months before, and he 
had denied that the rumor had originated with him. So 
that that was a closed book, as far as I was concerned. 
That was about all I participated in. 

Mr. Harris and Mr. Fish may have had further 
conversations but I do not definitely remember. 

As we were going out of the Alta Club the conver­
sation turned on my resignation. I said that I had ·no 
objection to resigning but that I would not resign under 
fire. 

Mr. Bourne was in the group. He died last week. 
The mayor was there. I thought Mr. Fish was in the 
group in which that statement was made but he said 
he was one of the party that went into the cloak room. 
(1592) 

I never made a statement to Holt about Rosen­
. blum's place, that I had received complaint from Ben 

.~. 

Harmon. (1593) 
'/ 

I never received any money from Rosenblum, or .. ; 
~ from Harmon or from Holt. I never had any conver-
,:.: 
/ 
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sation with any of them about any pay-off. I never had 
any_ knowledge that a pay-off was being conducted. I 
never had any conversation with Mr. Erwin, Mr. Thack­
er or Mr. Pearce or Mr. Harmon about collecting 
money from the underworld, or about a pay-off. I never 
had any such conversation with anyone else. I never re­
ceived any money from Mr. Erwin or Mr. Thacker or 
Mr. Pearce or Mr. Harmon or I never gave them any 
money. (1593) 

The witness then asked if the attorney had men­

tioned Mr. Erwin, and being told that be had, he said, 
''During the campaign of '36 Mr. Erwin- said be had a 

certain amount that the Democratic Committee had 
asked him to raise and I gave him 2% of one month's 

salary. That was 2% of my own salary.'' I had nothing 
to do with anybody else contributing during all the time 
I was on the police department. I never received any 

money except from my· salary and my investments, and 

when Mrs. Finch died I got some insurance. That is all 
that came to me during that time. Ob, possibly, a couple 
of small loans paid to me, $100.00 apiece. 

·The first I knew of any pay -off was my conversa­

tion with Fisher Harris. ( 1595) 
(By Mr. Hanson) 
When I discussed with Mr. Thacker the appointment 

of Chief of the Anti-vice squad he said he would rather 

be left where he was ; he was just getting acquainted 

with the job he was on and would much prefer to be 
left where he was. Before Mr. Thacker's appointment 

I discussed the appointment with the Inspector, 0. B. 
Record. (1597) 
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While Mr. Thacker was on the Anti-vice Squad he 
complained to me about Mr. Holt. It was June or July 
of 1937. There was the International Footprinters Con­
vention in town and :Mr. Thacker told me they had some 
nude women dancing at the Brass Rail and that Mr. 
Holt had furnished the women. He said he heard of it 
the next day and stopped it. It may have been true 
that he asked for Mr. Holt's removal. ( 1598) 

I have already testified that Mr. 0. B. Record 
placed the men on shift changes and one thing and an .. 
other, that way. That was within his work. It was done 
on his own judgment. He had the power of assigning 
the men, I don't think I ever interfered with it in any 

way. (1600) I had no complaints concerning Mr. Thack ... 
er or his work in this department. 

CROSS EXAMINATION 

(By Mr. Rawlings) 
I succeeded Dr. M. R. Stewart on the City Com .. 

mission. I am acquainted with Charlotte Stewart She 
acted as Recreational Director while I was in charge 
of the Parks. She was Ralph Stewart's sister. I never 
knew Ralph Stewart any more than just to say ''Hello.'' 
I knew he was Mr. Erwin's campaign director. He nev­
er contacted me about the job of Chief. I didn't know 

~ that he was chairman of a committee for appointments 
e for Mr. Erwin. I was never familiar with that. ( 1602) 
!- I never talked with Charlotte about Ralph being 
~ the mayor's campaign manager. I suppose possibly I 
~- mentioned it. 

:.(- I never went to see Mr. A. S. Brown during the 
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period of January, 1936. I don't believe I was ever in 
his office except when he called me down to introduce 
me to the mayor. That w.as after the primary elections 
and~ before the finals, in the fall of 1985. He didn't 
request me to support the mayor. We discussed it. I 
would not say that it did not come up. I may have said 
I would give him some help. (1603) 

'T1le first one I talked with ahout·my appointment 
was Austin Smith. I had just one conversation. It was 
out .at Mr. Gardner's house. Mr. Gardner was a friend 
of mine and he told me that he thought that Mr. Smith 
and Mr. Pinney wanted to talk with me. Mr. Pinney 
was a reporter on the Tribune and Mr. Smith was then 
the mayor's secretary. Mr. Pinney was later the mayor's 
secretary. 

I next talked with the mayor about it, probably the 
latter part of January or the first of February, 1936. 

I owed him an obligation for my appointment and 
responsibility for the reporting of the affairs of the 
department to him as I understood it. 

I had a number of conversations with him. For the 
first 6 months the department heads were called in the 
mayor's office-he had an office in the Public Safety 
Building at that time. We may have met at Mr. Ear­
ley's office once or twice. This is a bare possibility. I 
don't remember that. I met him in my room or in the 
hall. During the first 6 months I met him about once a 
week. (1607) 

The first six months these conferences were held 
in the mayor's office in the City and County Building. 
He came up to the Public Safety Building from time to 
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time. This 'vas Yery seldon1,-seld.oin that h~ came in to 
see me. They were having trouble \vith the Health ·De .. 
partment. I heard of him and seen him in the building. 
He did come into my office oeea.sionally. (1608) 

While on the City Commission the license practice 
existed as now. I bad to do "Tith approving licenses then. 

During that time there \Yas <:}ifficulty with the po .. 
lice department and these were discussed in the Com­
mission. (1609) 

I had no knowledge of the direction of the police 
department. During that time while I was on the Com­
mission we had to do with the appointment of the Chief 
of Police on the recommendation of the Public Safety 
Commissioner. 

While I was on the Commission we heard something 
about the und~rworld conditions,-some of them. 

I ran the restaurant on Second South for 35 or 
37 years. I didn't meet Abe Rosenblum often as a cus­
tomer. I met him occasionally. I didn't know he was a 
gambler, I thought he was a bondsman. He ran a res­
taurant over the Bailey Seed Store for a good many 
years. I never associated him with a gambling establish­
ment. I never was sufficiently acquainted with him to 
know anything about him. (1611) 

I knew that Ben Harmon ran a card room. 
During my experience with the City Commission I 

..1mew that the Commission had had trouble with men in 
Ben Harmon's place. 

During the time I ran the cafe there were card 
rooms, I think, in the Wilson Hotel. There was a card 
room above the restaurant. I have no doubt that some 
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of the men from there ate in our restaurant. Others ate 
in our restaurant that were connected with card rooms. 
I knew very few of them but I did know some of them. 
We ran our restaurant all night. I seldom worked night 
shift but I suppose it might be true that underworld 
characters came there in the early morning hours and 
ate. ( 1614) 

When I went to the Police Department I was not 
totally oblivious as to the conditions that had existed 
in Salt Lake relating to the underworld over the period 
of 35 years. Before I went on the police department I 
asked some questions about the girls and 2 or 3 months 
after I went on they were brought in twice .a month. I 
made no investigation before taking on the job. It was 
just a matter of asking. I found out how the girls 
were handled previously. I never got a list of them 
or of the madams who ran the houses. 

Daily reports were requested from the Anti-vice 
squad and every other officer. 

I didn't find out anything about who was operating 
these places, I was interested in the method of handling 
them. I don't recall asking for a list of the houses. I 
knew prostitution was against the law. I knew it was 
my duty to enforce the law. I knew you could not en­
force any law against the prostitutes and prostitution. 
( 1619) I knew it had never been done in the history of 
Salt Lake. 

There were arrests made while I was Chief of Po­
lice but you didn't stop it. Later on I rode .around with 
the men to see where these places were. There was no 
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need for me to fa1niliarize my8l)lf '"ith the location of 
card rooms, they 'vere licl)nsed. 

I was interested in kno,ving ho"· many bookies there 
were and "~here they "·ere. I did not inYestigate these my­
self, I asked the men about them. I may have written 
down where they were located, I can't tell right now. 
(1621) 

I don't know· Bill Browning. I kne"~ he was a book­
maker. I did not kno1r Cliff Jennings, I knew of him by 
reputation and understood he "~as a bootlegger. I did 
not think he was a bootlegger in '36 or '37, that was 
all out. I didn't know "~hat he was doin in '36 or '37. 
By reputation I understood he 'vas a bookmaker but 
I did not know him personally. The reputation came to 
me by my men. (1622) 

I never heard of Lefty Newton until after I was 
on the police department. 

I didn't make any investigation personally about 
lotteries. 

I didn't have any knowledge about the Anti-VIce 
squad that was on when I went up there. I didn't know 
before that the the Anti-vice squad was the hot spot of 
the department and the rumors that I had heard for 
30 years came as a result of the activities of that squad. 

The only added responsibilities to my office that I 
now recall was that of the beer licensing. 

There may have been only three men on the Anti­
vice squad when I went up there. I could not tell for 
sure. (1625) It may be true that the vice squad from 
May to December, 1936, consisted of Holt, Hoagland 
and Duncombe. 
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I knew that I could make assignment of men in the 
department as I desired. ( 1626) 

I did not fire any one without accumulation of evi­
dence sufficient to present the case before the civil serv­
ice commission that they would back me up in. I could 
not fire the men arbitrarily or for lack of judgment 
or lack of doing something which possibly he could not 
-well, he could not just prove that he had acted on his 
best judgment. My understanding is that I could sus­
pend a man and file charges against him, but it was 
never done except in one or two cases. I could suspend 
him for a few days, I believe 15 days. 

'The civil service system has been in effect since 
around '20. 

I never had any experience with it when I was 
on the City Commission. (1629) 

In hiring men I had to apply to the civil service 
commission. (1630) 

I did not fire any men, I suspended two or three. 
I could promote men on recommendation from the civil 
service commission. ( 1621) 

It is true, as I stated, that I did not know Mr. 
Thacker until I went into the department. 

Matters of consequence I would discuss with the 
mayor. I tried to keep as much away from his, probably, 
as I could. He had troubles of his own. He was mayor 
and that is the biggest job in the town. I knew, so far as 
the activity of the Commission is concerned, his assign­
ment was the Commissioner of Public Safety. 

I didn't say in July I told Holt to put a man in 
Abe Rusenblum 's place. I said to watch it to see that 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



193 

law infractions were not being carril'd. on. I didn't 
know that Abie Ros(\nblum had. thP licen~e in his namo 

or not. It was spoken of as Abie 's Place. I approved the 

granting of the license to the fellow "·ho operated it aft­
erwards. My signature is on the document \vhich you 

showed me that indicates that it "·as in May that the 
license was tranferred from Abie Rosenblum to G. B. 

Lamar. I didn't kno'v G. B. Lamar at all. I didn't know 
that he was a brother-in-la \Y of Rosenblum's. 

I never read the ordinance about licenses. I ap­
proved thousands of licenses. 

The City Commission turned it over to me and 
my men to in\estigate. I took the word of the men. 

When I sent in my letter I would take the drift of 
my letter from the·men. (1639) I didn't make any per­
sonal investigation. 

I didn't know anything about any relationship with 
Rosenblum. 1Iy letter with reference to this place and 
the assignment that you refer to seem to be entirely 
prior to the trouble. ( 1640) 

I knew from being Commissioner that card room 
licenses may be revoked by the Board of Commission­
ers upon notice and hearing, for violation of ordinances 
or the law. I didn't recommend revocations while I was 

in there. I knew that gambling had gone on in the 
card rooms. I knew because we picked them up every 

once in a while. I don't recall whether 4 men were 
arrested in 1937 in the Mint or not. I probably saw the 
arrests on the sheet. 

I don't remember that on January 18, men were 
aiTested in the Mint and that men were arrested at the 
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Bank Smoke Shop, and at Stuheck's and the Wilson 
Card Room, and the Pastime Club. I have no way of re~ 
membering. I had a record in front of me undoubtedly. 

Beer licenses started in May, 1937, as I remember. 
(1645) I was interested in who owned the fixtures in the 
beer places because I wanted substantial beer places. I 
thought they would be most responsible to the ordin­
ances and law and it would be easier to enforce the law 
if they had some real investment. I wanted responsible 
people running card rooms. 

I was just as interested in the card rooms although 
there were not so many of them. (1648) They were 
probably easier to check because there were fewer 
of them. I never thought of it in that manner. 

'' Q. The ordinance provided that you must think 
of it, didn't it? 

MR.MULLINER: Just a minute. 
Q. Let me read it to you again. 
MR. LOOFBOUROW: He stated he had not read 

the ordinance. He said he handled these matters of in~ 

spection through his men. 
MR. RAWLINGS: Ignorance of the law is no 

justification. 

MR. MULLINER: I object to counsel's statement, 
and I assign it as prejudicial error. I ask that the jury 
be instructed to disregard it. 

THE COURT: ·Well, the jury has been instructed 
to disregard all statements of counsel on these mat· 

ters. '' 
The District Attorney then read the same ordinance 

at length for the second time on the examination and 
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then asked if that same ordinance \vas in effect when 
he was on the Commission. The witnpss then said: '' [ 
am like Mr. Harris. I did not learn all this in 9 years. 
I had no occasion to read those ordinances unless some­
thing was called to my attention. ( 1650) 

I did not investigate the card places personally. I 
knew th.at they should not be permitted to operate in 
violation of law and that they were arrested and fined. 
(1650) 

On February 8 I recommended that a number of 
card licenses be granted, including the Ace Billiards, 
Bank Club, Horseshoe Billiards, Pastime Club, Rialto 
Billiards and the c-ard club in the Mint. 

I don't know whether a. representative of the Salt 
Lake Telegram informed me that the Federation of 
Women's Clubs had stated that there was open gam­
bling in Salt Lake City in these card rooms. I don't 
know whether I said I will have to look it up: 

Pursuing this, the following transpired: 
'''MR. LOOFBOUROW: Give us the name of the 

reporter, in order to fix the occasion. 
MR. RAWLINGS: We will get it for you. I will 

give you the dates of the newspapers, so that you can 
find it yourself. It is on the front page of the Salt Lake 
Telegram, November 27th, 1936, under the heading of 
"D" C 1ce and ard Games.'' 

MR. MULLINER: This is something some woman 
said? 

MR~ RAWLINGS : No. ·This is what the Telegram 
published. 

MR. MULLINER: Something that some woman 
said? ( 1656) 
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MR. RAWLINGS: Mr. Finch was told that the 

women had made this charge. 
MR. STEW ART HANS·ON: That is what you 

.say. 
MR. LOOFBOUROW: Or is that what the news­

papers say¥ 
MR. RAWLINGS: Of course, that is rather seri­

ous business, Your Honor, for the defendants. If I 
were representing them I would be a little careful about 
being so facetious. 

MR. LOOFBQUROW: I object to that statement, 
ana· I ask Your Honor to instruct the jury again not to 
pay any attention to these facetious statements. 

MR. HANSON: I would like to ask that the Dis­
trict Attorney be instructed not to make them. 

THE ·COURT: I can't admonish the jury every 
time anything is said. I have given the jury a number 
of admonitions upon that matter. They have been in­
formed again and again that the statements of counsel 
on. both sides are not evidence. They know that. I am 

not going to keep telling them over and over again. 
MR. MULLINER: Your Honor, may we have 

stricken the things counsel has been stating with ref­
erence to the newspapers, and what somebody bas saidT 

THE COURT: It has never been the practice of 
this court to strike the statements of counsel from the 
record. They are not testimony. There is no occasion to 
strike them. ·The jury does not take them as testimony. 
They are o hservations of counsel. If I struck out all that 
counsel say in these records, the-re would not be much 
left in the transcript. ( 1657) 
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MR .. Ml .. LI~IXER: May I n~k no\\·, 'Ynnr Honor, in 

order to make n1y rt>cord, that the jury be in~tructed t<;> 
disregard what counsel just said in relation to the news­

papers! 
~IR. R . .L\ vVLIXClB: The record will show that it 

was in ans"~er to a question by Judge Loofbourow. 
MR. LOOFBOl'""R.O\Y": No, there was no question 

by me at all. 
THE COl:RT: \Y. ell, the record shows whatever 

has taken place.'' 
Witness then said he took the Telegram and usu­

ally read it. 
The witness was then asked on December 1, 1936, 

if he had a conversation with a newspaper man in which 
his attention was called to charges by the women's club. 

(Objected; there was no foundation so that the 
conversation could be identified.) 

"THE COl:~.T: I think counsel has stated that 
he did not have the same. I will permit the question to 
be answered. '' 

I would not say that it did not occur. I met the 
newspapermen every day. I wouldn't say whether or 
not I told the newspapermen, ''I have nothing to say. 
I am doing all I can about gambling.'' I wouldn't say 
I did not make that statement. I was trying to do my 
best to get the vice squad going and doing ·the best we 
could to control it. (1660) 

I 9-o not believe we revoked any licenses but some 
of the places were closed by watching them closely .. 

'' Q. Commissioner, didn't you think at that time, 
and at all times when you were in the Police Depart-
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ment, that the best way to prevent gambling in a place 
was to revoke its license~ Don't you think that is the 
way to stop it~ 

A. That is the way to stop it, but I don't think­

Q. And on one occasion-

MR. LOOFBOUROW: He was still answering the 
question, Your Honor, I think he ought to be allowed 
to answer. 

THE COURT: Most of these questions, Judge 
Loofbourow, could be answered "Yes" or "No", and 
on nearly every question the witness wants to make a 
statement. Now, those statements are unnecessary to 
the answering of the question. * * * 

MR. LOOFBOUROW: If Your Honor indicates 
we are to be shut off on re-direct, by some of these ex­
planations that were cut out, and not permitted to be 
made, that would not be fair. 

1THE COURT: I don't mean to indicate you would 
be shut out, but he has made a lot of explanations that, 
if objection is made, I will not allow him to make 
again. 

Q. I will ask you to state whether or not, on one 
occasion-this is on December the lOth, 1936, and re· 
ferring to- findings that were submitted, and which ap­

peared in the newspaper about gambling going on in 
Salt Lake City-I will ask you to state whether or not 
you did or did not make this statement December lOth, 
and I assume it was at the Department, as you say you 
talked to newspaper (1662) men there every day-

MR. LOOFB·OUROW: He has not said he talked 
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to them there ev<.~ry day. He said be NlW them there 

eYery day. 
Q. J)id you make this statement, in substance and 

effect: ''I plaee no importance 'Yhatsoever on these re­

ports''! 
MR. LOOFBOlTR{),,~: I object to that as incom-

pet.ent, irrelevant and immaterial. The foundation is 
not laid for it, the time, or the place, or the person. 

:MR. Ml~LIXER: May ·we add it is not cross ex­
amination, and it in no way tends to dispute or. refute 
anything the witness testified to on direct examination. 

MR. RAWLINGS: Your Honor, I have read the 
1 law as to what is required of a Chief of Police, relative 

to the issuing of a license. I am introducing this evi­
= dence to show his knowledge and his discussion rela-

tive to these places, prior to the time-· 
THE COURT: I will permit him to answer the 

question. Counsel is entitled to have the information 
·he asked for. ~' 

z: _ MR. RAWLINGS: I gave you the date December 
-
1

• lOth, and I stated as near as I can tell it was at the Po-
lice Department, and I sarid it was made to a newspaper 

~! man. 
MR. LOOFBOUROW: To whom 1 
MR. RAWLINGS : I can't give you the name. 

:...i MR. LOOFBOUROW: There are scores of them 
~ in Salt Lake City. 
~ 
~·; MR. RAWLINGS: He can say whether such a 
·"' statement was made. (1663) ,, 
1.' MR. LOOFBOUROW: I object to it. The founda-

tion is not laid. 
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I will permit him to answer. 
A. Will you give me that question again, please? 

(Question read) 

MR. LOOFB.OUROW: It is just an effort to read 
these newspaper stories into the record, without any 
possibility of contradicting them in any legal way. 

MR. RAWLINGS: He can deny it, Judge, if he 
did not make the statement. 

MR. MULLINER : Whether he dies or admits it 
does not make any difference. 

MR. RAWLINGS: It certainly shows what is in 
his mind relative to the places that are listed in the 
bill of particulars, and these places are listed in the 
bill of particulars, and one of the elements of the 
charge-

THE COURT: He may answer. 
A. I can't remember it." (1664) 
I will say that such a conversation did not take 

place. 
I removed Mr. Holt because of criticism. I had con­

fidence in him. There was apparently something wrong 
and a lot of publicity. The women were complaining and 
the newspapers were complaining and I thought a new 
man could clear up the situation. (1665) 

Another question was asked as to some statement 
to the newspapers or to a newspaperman. 

(Objection that there was no foundation laid, and 
that it was not cross examination. Objection overruled.) 

I may have said that I was pleased with Holt's 
work, and that I was sure he would be just as valuable 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



201 

in the Detective Bureau. I did not meet th,e \\·omen per­
sonally. (1668) 

When I asked Holt about collecting money there 
was a rumor that there was collection. Someone had told 
me of the rumor. I took it myself as being a rumor, no 
places were mentioned as making any pay-off. (1670) 

I removed Record because somebody told me that 
he was interested in a crap game. They told me that 
the crap game was on West 4th South. It is possibly 
64¥2 West -!th South. Mr. Earley was the one who 
told me. (1672) He said he had heard the rep-ort. One 
of the men in the mayor's office told me-Mr. Pinney. He 
didn't say that he had investigated it. Hoagland told 
me something concerning that place. H{)agland had 
worked for me previously for a year. I asked him to 
go over and check it. When I talked with him he did 
say that Record finally told him to go over and check it. 
The only evidence I had of the operation of this crap 
game was the stories that were told me. 

I didn't tell Record my reason for removing him. 
I thought he was a pretty good officer. I had very 

. little association with him. (1675) 

::. I talked with 0. B. Record about the change but not 
; with H. K. Record. (1677) 

The posting of a change was handled by 0. B. 
/. Record. 
~-

Witness was again asked if he made a statement 
to a newspaper. -

l.P> 

~ (Objection was again made that there was no suf-
/. :ficient foundation. Overruled.) 
....... 

The witness stated: that he didn't recall. (1678) 
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Mr. 0. B. Record never stated to me that his broth. 
er, H. K. Record, bad been called to the office of Mr. 
Pearce and that Mr. Pearce asked him to make collec­
tions in a pay-off. It was never stated to me either in 

substance or effect. ( 1680) 
(This question and answer were over objection that 

such a statement of 0. B. Record would be hearsay and 
that it was not cross examination of this witness. (1679) 

The statement that I denied by Mr. Hays was that 
he had said he came to me and told me that gambling 
was wide open and wanted to know what I was going 
to do about it and I advised him that I was not going to 
do anything. 

I may have made the statement to the newspapers 
that I was doing all I could. 

On January 20 I called Mr. Thacker, Mr. Record 
and Mr. Holt and Mr. Hedman and asked them certain 
questions. Part of the time Mr. Bauer was there. I was 
attempting to get these questions before Mr. Bauer 
and Mr. Hedman. I didn't think about having the state~ 
ments taken down in shorthand. That was not done. I 
wanted Mr. Bauer and Mr. Hedman there as witnesses. 
(1683) My remembrance was that it was in the morn~ 
ing. It may have· been after the luncheon at the .Alta 
Club but my remembrance was that it was in the morn~ 
In g. 

I don't remember asking Mr. Thacker about testi· 
fying to the facts there stated by these men. There was 
some discussion and. he said if I get in trouble I will 
expect you to do as much for me. After that discussion 
and after ~r. Thacker had stated that I never a.sked 
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him to do certain things in Yiola.tion of the law, I re~ 

moved him as head of the Anti-Yice squad after a dis­
cussion with Mr. Earley. That 'vas on account of the 
trouble that had ari~en. I believed that he wa.s a good 
officer. ( 1687) 

I may have said that it wa~ the policy to change 
the anti-,ice squad every fe'' months. (1687) That was 
my intention. 

When I said we don't tell the newspapers the truth 
I meant we didn't tell them all the truth, we were not 
always quoted properly and I told them as little as pos­
sible. 

What I told them at the Alta Club was the truth. 
(1689) 

I stated I hadn't seen a copy of the Harris letter 
(Exhibit "R") until it was published in the newspaper. 
The mayor had talked with me before the Alta Club 
meeting about the contents of the letter. I am not posi­
tive as to this but I believe it is true. 

"Q. And he (Erwin) told you that Fisher Harris 
had said in that letter that he actually knew who col­
lected the tribute T '' 

(Objection was made to this on all the general 
grounds; that it was for the purpose of letting some­
thing in the record and building up statement by ques­
·tion ·and exhibit in asking what was said by reading in a 
part of Exhibit ''R'' which had been excluded from the 
jury; without sufficient foundation. That the witness 
had never denied that he had heard rumors of pay­
off. Objection overruled.) (1691) 

. "A. No." (1692) 
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Q. He told you that Fisher Harris had charged that 
he knew to whom the pay-off, the tribute, was actually 
distributed, didn't he~'' 

MR. MULLINER : I would like the record to show, 
at this point, that counsel pretends to be reading from 
a letter that has been stricken from the evidence here. 
I object to the question as incompetent, irrelevant and 
immaterial, and pure hearsay, and no sufficient founda­
tion. 

"MR. RAWLINGS: I might say that all these 
questions that I will ask have been asked Fisher Harris, 
and answered, and that he told the mayor about them. 

THE C·OURT: You may continue your examina­
tion. He may answer.' ' 

The· question in substance was repeated. 

5 (Objection again made to the reading from this 
letter and on all the previous grounds.) 

''THE ·C~OURT: Tell me this, what was the ex· 
amination of this witness upon which you are seeking 
to proceed~'' 

''MR. RAWLINGS: Your Honor, he stated to his 
own counsel that he had never heard anything about a 
pay-off." 

The Court asked if that was what he was going 
into and the Counsel said ''Yes'' and the court said he 
might pursue it. 

MR. MULLINER: This witness's testimony is 
tl:t_at. he talked with Fisher Harris before the Alta Club, 
and talked with him about this pay-off, and went there 
after Mr. Harris had talked to him. (The Fisher Har· 
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ris conversation 'vas fixed by him as the lOth of Janu­

ary.) 

(Objection was again made to c.ounsel reading from 
the exhibit and he 'vas a.sked to giYe the exhibit nu1nber 
of the letter so that the record 'vould. show it. He said 
the exhibit number is off.) 

On answer to this and further sin1ilar questions the 
witness answered that the mayor made no explanation. 
at all All he said was that he had received the report 
of Fisher Harris. He made no explanation to me. ( 1695) 

. ' 
I didn't tell the City Commission that I had· refused 

to resign but I sent word to them. 

I consulted "\\jth my lawyer after the Alta Club 
meeting. 

I told the mayor and .some of the newspapermen at 
the time of the Alta Club meeting this. 

This meeting happened one day and I was dis­
charged the next day. I didn't send my attorney down 
until the next morning. My attorney did advise that he 
thought it would look bad for me to resign under :fire. 
(1697) 

RE-DIRECT 

I stated I had a conversation with Ralph Stewart 
... ; about the job of Chief of Police. ~he conversation was 

that he asked me who would make a good chief of po­
lice. I said, ''Why do~ 't you keep the one you got.'' He ;J 

r said, "We are going to make a change." I said, "Mr. 
;/ 

t1 Leichter has spoken_ to me and Mr. Pritchard." That 

r~ 
was ~~ of the conversation. 
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It was between the election and the 15th of De­
cember. 

He afterwards spoke to me again a. little later over 
the telephone and I said, ''Why don't you appoint Joe 
Burbidge? I think he is the best Chief of Police the 
city has ever had. (1699) 

Nothing was said in either conversation about me 
being Chief. 

At the weekly conferences of the heads of depart­
ments that I mentioned during the first 6 months, Mr. 
Earley, Dr. Howell, Chief Knight and myself were pres­
ent. Dr. Howell was the City Physician and in charge 
of the Board of Health. (1700) 

The card room that I was examined about over our 
restaurant at 202 Second South and to which I referred 
to as a club, was occupied by the Cooks and Waiters 
Union. It was a labor union that occupied this place as a 
club room and paid the rent. (1701) 

The thing that I was primarily interested in as 
Chief of Police was traffic. 30 or 40 people were being 
killeid a year. I was interested in crime, the way of bur­
glaries, hous·e breakings, murders, etc., and very much 
interested in juvenile crime prevention. I thought with 
the liquor situation out of the road that the vice prob­
lem that was left was somewhat nominal. The above are 
some of the graver problems that gave me concern. 

Exhibit 27 about which he was examined by the 
District Attorney was offered and admitted in evi­
dence. This exhibit is just lists of licenses that came 
up from the T-reasurer and referred to the Chief of Po­
lice, and were investigated by the men, and recommend-
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ed back to· me. The things inYe~tigatL\d \Yt:'rP cigar and 
tobacco licenses, auto tourist camp lirensc..'s, c.a baret 
dance licenses, rooming house lieL')nses, soft drink li­
censes, cara club licenses, pawn brokers' licenses amd 
numerous others. In this exhibit there are 80 applications 
for lieenses reported upon at that time. (1703) 

I didn't keep track of who paid the rent at the 
lioonsed card room at 61~; East ~nd South. I didn't keep 
track of who paid the rent on any of these places. ( 1707) 

I recall an occurrence when some arrests had been 
made through Mr. Hedman's department for alleged 
gamblirig down near the Rio Grande, or 4th South and 
8th West, somewhere in that vicinity. Mr. Thacker spoke 
to me and said he had a stool pigeon looking after that 
thing down there for a few days, that it would cost 
around $20.00. That this arrest had caused him to lose 
a chance to make an arrest with sufficient evidence to 
convict. 

He did not blame Mr. Hedman at all. It was an 
emergency call and he should have answered it. (1709) 

(Question as to whether there was a conviction was 
asked, and objection thereto sustained.) (1710) 

Mr. Hanson tendered to prove the absence of a con­
viction on the arrest made by Mr. Hedman. The Dis­
trict Attorney said : ''Just a minute.'' Mr. Hanson said: 
"I wamt to make the offer." iThe Court said: "The ob­
jection, I take it, is to your making a tender in the pres­
ence of the jury." Mr. Hanson; "I have a right to make 

~, the tender." The court said, ','You haven't a right to 
.-;) .make a tender in the/ presence of the jury, if there is 

objection to it." Mr. Hanson said: "I have, Your Hon-
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or." The court said: "I say you haven't." Mr. Hanson: 
''I will take my exception to the refusal of the court to 
permit me to introduce evidence and to make my ten­
der." The court said: "The court will permit you to 
make a tender, if you want to do it out of the hearing 
of the jury.'' Mr. Hanson said he was satisfied to stand 
on the tender and offer of proof was made. (1710) 

KENDALL VIN·CENT sworn for defendants. 
(1712) I am employed at the Mint and was in March, 
April and May of 1937. I was cashier there. I was 
there until the 17th of May. There 'Yas a cashier that 
relieved me in taking the cash for the soda. (1713) 

I weigh about 186 pounds. The cashier that re­
lieved me was Mr. Ralph Harmon. Nobody else acted 
as cashier there. 

I never saw Abe Stubeck come in and lay down a 
bunch of bills. I never saw him lay any money down 
outside of for his meals, maybe. I never took any money 
from him and put it under the counter. 

I have seen Dar Kempner this morning in the hall. 
His face is familiar but I don't know him. I don't re­
member ever seeing him in the Mint. (1714) 

The other person who acte.d as cashier there is 
Ralph Harmon. He is about the same age as I am, light 
complexioned. He weighs about 155. He combs his hair 
pompadour, back like I do. 

The man who has succeeded me as cashier after 
May 17, was Fred Rose. He is about 5.7 and weights 
about J50, and is dark complexioned. 
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CROSS EX ... \.MIN'.A.Tlt)N 

I was in there bet,veen 2 and 4 frorn January to 

May 17, unless there "·as an emergency. 

'' Q. In March, April and lllay of 193'7, you had the 
license at The Mint, didn't you Y At the Mint card 

room.'' 

(It was objected to as improper cross examination 
and. on the general grounds. Objection overruled.) 

(1716) 

"A. Yes, it was." 

{Further questions as to whether he was running it 
were objected to on the same grounds and objP.ction over­
ruled.) (1717) 

I know Thacker. I can't say that I have seen him 
in The ~lint on many occasions and talked to him in 
there several times. I have seen him there several times. 

''Q. How many employees did Ben Harmon have? 
Downstairs in the Cafe. -

A. About 14. '' They did not have access to the 
cash register. 

We had two cash registers down stairs. 

I was a salesman at the bar and also handled the 
cigar stana, also took money from those purchasing 
meals. 

Ben Harmon had access to the cash register. 

There was no relief cashier in March, April and 

May except Ralph Harmon. (1719) 

Ben Harmo'n did not operate the card room. Bailey 
operated it. (1721) . 
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RE-DIRECT 

We took all the cash receipts and put them in the 
safe each night, and each morning I would take them 
out and make up the change. Nobody else had charge of 
.the safe and the money that was in it. I had full charge 
of that while I was there. I checked in every morning 
and night. There were others who had the combination 
of the safe but I had full responsibility for the money. 
The bookkeeper, Ben Harmon and Ralph Harmon had 

the combination. 

RE-·CROS~S EXAMIN~TTON (1722) 

The two cash registers were located one at the 
bar and one at the cigar counter. There were no drawers 
underneath them. There is a drawer under the bar where 
we cash payroll checks. 

The following were sworn as character witness for 
Mr. Thacker and testified generally that his reputation 
for being law abiding and honest was good. 
Eugene M. Cannon (1723) Frank Howard (1831) 
U. L. Thorpe (1725) 

The witness Thorpe also testified that he worked on 
the police department at the same time with Mr. 
Thacker, and while Mr. Thacker was head of the Anti­
Vice Squad the witness was on the night shift and 
Thacker had instructed them if they saw anything out 
of the ordinary or where the law was being violated in 
beer parlors and such places that they were to report 
~t. That they did make some reports and Mr. Thacker 
and the other officers with him immediately went and 
raided the places and took care of the condition. (1728) 
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L. C. CRO,YTHER sworn a~ a \Yitness for Mr. 
Thacker ( 173~) 

I have served in practically every branch of the 
service. I served on the Anti-vice squad \Yhen Hedman 

was at the head of it, and also under Captain Smith. I 
went on the squad again lmder Captain Thacker in May, 
1937. In November, 1937, I was promoted to a Sargent 
and am such at present. The members of the Anti-vice 
squad were Dun9ID1, Boyd, Beckstead, Christensen and 
Holt and myself. We were usually assigned in pairs. 
That is for the officers' protection. ( 1736) 

The Anti-nee squad is the most undesirable part 
of the police work. 

The witness testified as to the assignments under 
M~. Thacker which does not seem to be very material, 
and to the large amount of work involved in the investi­
gation of applicants for beer licenses, and as to the 
questionnaires required, ( 17 40) and as to the different 
classes of beer licenses, ( 17 42) also to their work in 
preventing prostitutes from being in these places, ( 17 42) 

and after May, 1937, he spent practically all of his 
time on the beer licenses and Captain Thacker and Mr. 

1': Beckstead were with him every day. That their shifts 
required 8 hours and they never worked less than 8 
hours. (1747) 

< I became acquainted with the card rooms on the 
, Anti-vice squad under Captain Smith and under Mr. 

.... Hedman. We had the job of trying to keep minors out 
J: of these card rooms, they were not allowed. 

:-r 1 We were required to keep intoxicated persons, or 
~ lewd persons out of these licensed places. We were re-
? 
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quired to go in from time to time to take care of this. 

(1750) 
Most of these licensed card rooms were operating 

before Mr. Thacker went in. ·T·hey were there when I 
was . on the Anti-vice squad under the previous heads. 

(175'2) 
I was in the lotteries under Mr. Thacker 4 or 5 

times attempting to get evidence. ( 1754) 
All of the localities where card licenses were grant~ 

ed were patroled by patrolmen. 
I was not told by Mr. ·Thacker or anyone else not 

to make an arrest when a violation had been committed. 
Whenever I saw a violation, or considered that I could 
make a case, I would make an arrest. (1757) 

During the time I was on the squad the lotteries 
moved from the places where they were supposed to 
be conducted. They used to shift around from one buildr 
ing to another down there. One time they moved clear 
away from Second South. (1761) 

We would have some complaints on the card rooms. 
Whenever this happened we tried to get the person 
making the complaint to sign a complaint against the 
establishment or place of business. We could not get 
them to do this. We visited these places as often as we 
could, which was not very often as our other duties 
called us sometimes clear out of the business district. 
When we were in these places and saw gambling we 
made arrests. We never hesitated. If they were simply 
playing cards and we saw no gambling we could not 
m~ke an arrest. They had. licenses to play cards. (1766) 

The~e were 2 or 3 pla.ces where horse race betting 
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was supposed to be made~ ·List~ of t.he race~ Wl\re pub­
lished in the daily papers. Th~8l\ fellow~ got telephone 
information also fron1 the trac.ks. 

They carried this information around on the 

streets. 

While I was "~ith Mr. Thacker \Ve were in these 
.places, where these bets "~ere supposed to be made, 4 
or 5 times. We tried to get hold of what we call a Mas­
ter sheet. It is the sheet that gives the odds paid on 
the horses. ''T e tried to find anyone placing a bet or 
receiving ·a card for a bet. We visited all of these places. 
They were closed up off and on. We could close them 
by visiting and staying there until their crowd ran out 
so that there would be no one to bet. We never in· any 
of these places saw anything we considered a violation 
of the law without making an arrest. ( 1772) 

I have known Ben Harmon ever since I was a 
small boy. He ran the Mint on Second South and then 
on the corner of Regent Street and Second South. I ate 
in his place many times. I was in there with Captain 
Thacker quite a few times. I never heard Harmon make 
any request of !Thacker or ask that anything be~ done 
in regard to his duties. He never gave him any money. 
Or asked for any favor of any kind . 

. All the time that I was on the squad with Mr. Thack-
er no one ever gave me any money to violate the law 

__,, and I never saw anyone give or offer to give Captain 
Thacker any. 

.... Mr. Thacker never asked me to favor anyone so 
~, far as law enforcement is concerned. 
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We had nothing to do with the women, that was 

left entirely to Holt. (1775) 

Mr. Thacker did not want to keep Mr. Holt. He 

wanted him off the squad. Witness related the Brass 

Rail incident. Mr. Thacker said he didn't think Holt, 

was on the job. 

We gave as much time as we could to the card 

rooms and lotteries and bookmakers and all these 

things. (1778) 

CROSS EXAMINATION (1779) 

The majority of the beer licenses were in the vi-

cinity of the business district. I couldn't say that as 
.many as 50% were. (1786) When we spent most of our 

time on beer licenses it was true that Mr. Thacker was 

the boss and he said that we would have to do it. 

I was with Mr. Thacker most of the time. (1788) 
'' Q. Do you mean to tell me if you had gone 

to either or any of these men who were operating these 

card rooms, where there was gambling, and say to 

them: 'If you don't cut this gambling out, we are going 

to revoke your license', do you mean to say that would 

not have stopped it~" 

(Objected to as calling for the witness' conclusion; 

that there is no duty upon the witness to say to these 

people they had to do something. Objection overruled.) 

''A. I don't believe you could stop them, no." 
(1792) 

If you revoked their license you could probably 

stop that person in that place but there would be an­

other license or another place. ( 179'3) 
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Two of the place~ that I haYL) mentioned did 1nove 

and one of them "·ent out of bu~ine~s. 
I don't recall 1naking any arrests in these mattt'\rs 

when llr. Thacker "·a~ not "'"ith me. (17~)7) 
I do not know ht..nY Chinese Lotteries are operated. 

I neYer found anyone 'Yho could tell me just ho'v these 
things were marked. (1801) 

I don't recall Pratt Kesler, ... .\~sistant City Attor­
ney, ever having told me, or told :Jir. Thacker in my 
presence, that in case of gambling games it was not 
necessary to see any mone·y pass from one to the other, 
that all we needed to do was seize the paraphernalia. 

(This question was answered over objection that it 
was irrelevant, immaterial and incompetent, and if such 
an opinion was expressed it was not the law.) 

I am positive that no such statement was made in 
my hearing. ( 1802) 

I knew that Bill Browning had been making books 
for some time. I imagine that a master line ran into his 
place. 

Ben Harmon was not related to me. He was relat­
ed to my grandmother on my mother's side. I never 
visited his home or anything like that. (1809) 

I "held sack" at Bill Browning's place. I don't 
know whether it was election time or not. Captain 
Thacker told me to. That means we stay in a place 
and see that it doesn't open up. 

RE 2DIRIDCT (1812) 

I have stayed in other places to see that no law 
violation took place. 
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So far I I know we never had any control of the 
phone company in the matter of installing telephone 
wires for bookmakers or the newspapers in the matter 

of publishing race information. 
Card rooms are open now. (1815) 
S. , D. BE~CKSTEAD sworn as a witness for Mr. 

Thacker. ( 1819) 
This testimony assisted in disproving the intimation 

that Mr. Thacker or Beckstead or Crowther tipped off 
a proposed raid on the lotteries. ( 1823) It covers pretty 
much the same ground as the Crowther testimony. 

It then relates to Mr. Thacker wanting Mr. Holt 
off his squad and of his attempt to get him off after the 
nude women were taken by Holt to entertain the Foot­
printers at the Brass Rail, and other reasons for his 
not wanting Holt on the squad. (1827) 

I have known Ben Harmon since I have been on 
the Police Department. At this time the cafe part of 
the Mint restaurant belonged to '' Blackie '' Wells. He 
was a chef. He used to be with Ray and Harv·ey. They 
sold heer there. I ate there on occasions. (1829) 

I never at any time, while I was on the squad, ever 
receive any money from anybody for the purpose of 
permitting a violation of the law and I never saw Mr. 

IT:hacker receive money. I didn't know that Holt was 
collecting from the prostitutes. I never heard of ·it 
while I was on the squad. (1830) 

CROSS EXAMINATION 

Blackie Wells was managing the cafe at the Mint 
in 1937. I don't know in whose name ·the license wa~. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



~17 

r don't knO\\ whether Hannon ha.d anything to do with 

the man~ooemen t of it or not. Th~ n1an '" ho ran the card 
room upstairs was named Bailey. I ,,·as in the card 

room at different times. I saw· Ben Harmon up there 
once. I sa"· him down in the rt•staurant on other; oc­

casions. ( 1835) 
Blackie ''ells spent most of his time back in the 

kitchen and Mr. Harmon seemed to be looking after 
the restaurant part. ( 1836) 

'' Q. Did you make any arrests in any of these 
- card cl~bs while you were wo~king with Mr. Thacker t" 

,. 

(Objection was made that it was irrelevant and 
immaterial and not cross examination ; that the rna tter 
of card clubs had been gone into with Mr. Crowther but 
not with this witness. Overruled.) 

"A. Yes. 

Q. And you arrested them without any evidence, 
in some cases, didn't you ? '' 

(Same objection including the ground that it was 
not cross examination. Objection overruled.) 

I would not say that the arrest was made without 
any evidence, no. It wasn't our practice to go into these 
places ana take them without evidence. 

Witness was then asked if he hadn't testified before 
, the civil service commission, and the purported testi-,. 
~r mony was read to him in substance. You said you made 

arrests, not in this particular place, but speaking about 
places in general, and you said you arrested them with­
out having secured evidence against them. He was 
asked-if he did not answer "Yes". 

(Objection was made on all the general grounds 
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and that it was not cross examination; an attempt to 
build up a strawman to knock it down. Objection over­

ruled.) ( 1838) 

(The question was read, and the testimony read, 
and it was objected to again on the same grounds.) 

Witness answered that he did so testify. I probably 
did make an arrest on somebody else's evidence which 
would not be in my presence. 

Then other testimony, before the Commission, 
about the Mint having two entrances, one on Regent 
street, and whether the Mint was referred to as Har­
mon's place, was read. 

(Objection was again made on all the general 
grounds and that it was not cross examination. Objec­
tion was further made that they couldn't read from a 
transcript witness's testimony when he had given no 
contrary testimony in this case.) Objection overruled. 
(1841) 

He said he couldn't remember what was read and 
it was all read over again and the same objections made 
~and the same ruling. (1842) 

.S·everal questions and answers were then read 
from the witness's purported previous testimony. The 
witness said that he testified as was read to him. 

That they had made the Mint a time or two try· 
ing to make arrests and someone asked them if they 
wan ted an arrest there and h~ told them "Yes" and 
there was an arrest made. 

'' Q. Who was it that came to you up in the Mint 
and asked to be arrested~ 

I, 
I' 
I'' 
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(Objected to on the general grounds and improper 
eross examination. Overruled.) 

"Q. 'Vho was it! 

A. I don't recall who pa~sed that remark, but 
the remark was passed. '' 

I don't know whether the party who passed the 
remark was arrested or not. 

Now, I can explain what was meant by that testi­
mony by an arrest that I made night before last. (1843) 

The district attorney said ''No'', and the explana­
tion was not given. 

The arrest at the Mint was on Captain Thacker's 
evidence. I did not say there was no evidence, I said 
I did not have any evidence. If I said that I arrested 
them without any evidence I meant my evidence. I don't 
know whether I said any evidence or not in the Com­
mission hearing. I don't say that I did mention Captain 
Thacker's evidence before the civil service commission. 
(1844) I did testify that they plead guilty without any 
·evidence. 

When I was first on the Anti-vice squad I was a 
~; detective. I have been reduced in rank to a patrolman. 
y 

.. ~ It is a demotion. Not a demotion in civil service but a 
/ 

reduction in salary. (1846) 

RE-DIRECT EXAMINATION 

~ Inspector 0. B. Record recommended my reduc-
:: tion, and said that Fisher Harris had requested it and 

·forced him to do it. I had an interview with Fisher Har­
;; ris and it was before that that my rank was changed. 

(1848) 
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I hadn't talked to Fisher Harris before my redu~ 
tion. That was what I talked to him about. (1848) I 
couldn't appeal this reduction to the civil service· com­

mission. There is no appeal. 

'' Q. And you can't he fired, I understand, with­
out having an opportunity to appeal under the Civil 

Service~'' 

(It was objected to as irrelevant and immaterial 
and improper in form as to the attorney's understand­

ing. Objection ov·erruled.) 

"A. No." 

FRANK A. THA·CKER sworn as a witness on his 
own behalf. (1856) 

Mr. Thacker testified as to. the duties of hitnself 
and Mr. Crowther and Beckstead, and other members of 
the squad. This has been covered by other witnesses and 
without dispute. 

·Since he· was acquitted, matters relating purely to 
him personally and not involving any of the other de­
fendants or any · matters of information which they 

might have had is not abstracted. 
The matter of the time of appointment, etc., to this 

s·quad under Mr. Thacker, has also been covered by 

other witnesses and is not in dispute. 
I first came on the police force in '25. (1856) I ob· 

jected to becoming head of the vice squad and tried to 
avoid it. I never had been in this line of work before.· 

I picked officers Beckstead and Crowther for two 
men. I talked with the Chief and Inspector Record rec· 
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o_mmended Duneombe to handle th0 marble 1nachine~ as 
be had been doing that, and. the in~pl)etor said he \\·ould 

giYe me a man to go ''"ith hi1n. I "Tantl~d Clyde) Smith 
and he said I couldn't have him, he couldn't. spare him. 

He said he 'Yould giYe Ine Officer R.ogers, and he w~nt 

to work with Duncombe. 
About the women. I talked "Ti th the Inspector and 

the Chief ana the Chief sugge~ted Holt. The Inspecto~ 
said that Holt had had previous experience with the 
women and would know what to do with them. 

He told me that I could have AI Boyd to go with 
Holt. That made up the entire squad. (1863) 

He also testified that they had nothing to do with 
tipping off a raid on the Chinese Lotteri~s. That they 
knew nothing about the other officers going down there 
and just happened to drive by a little later, having 
been in other parts of the city. (1867) None of us 
tpree could have tipped off anyone. about these officers 
going ,down be-cause we were all together and we were 

not around the station anywhere near the time that 
tJ!ey .left. We didn't know anything about them going 
down. ( 1869) 

I knew Ben Harmon for a few years and I ate oc­
casionally in his place. We checked up on it as we did 
other beer joints, or where there were card games or 
marble machines. We checked to see that minors were 
not playing the marble machines or whether other peo-
,ple not allowed were in the.se places. 

Ben Harmon never made any request for any fa­
vor or offered any money. 

-I never_. had any instructions from the Chief of Po-
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lice to take any orders from Ben Harmon. (1871) My 
orders from the Chief were that no matter where I was 
if I saw any violation of the law to arrest them. (1872) 

There was an occasion when the Chief directed 
me to see Ben Harmon and other places regarding a 
particular matter. We were having an epidemic of 
burglaries in Salt Lake City. It is pretty hard to give the 
time. I would say around about the first of June. H€ 
said: "We are having an epidemic of burglaries around 
the city. I would like for you to contact Ben Harmon 
and Bert Hay;es and Joe Vincent' '-and I guess he 
named over a dozen different places where there were 
card games and beer joints-'' And s-ee if you can get 
them to give you any information concerning suspicious 
characters hanging around there, who might be pulL­
ing these burglaries, that I might in turn give it to the 
Det·ective Bureau, and help them out.'' 

The situation was bad and it seemed that they 
were unable to catch up with them at that time. 

I went to these places as requested. ( 1872) 
I never received any money from anyone from any 

source, to permit a violation of the law. Not a cent, and 
never requested any. 

I did not know that Holt was collecting from pros­
titution at any time that he was on the force. 

The witness then described his efforts to get rid 
of Holt as described by the other witnesses. 

I reported to Mr. Finch and Inspector Record that 
down at the Brass Rail at that convention, they had 
been shooting craps and playing 21 and had slot ma­
chines and they had two naked women dancing there 
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that had. been brought from the houst)~ of pro~.titution 
by Officer Holt. ( 1S76) 

I never selected Holt for the anti-vic-e squad at all. 
I didn't want him on that squad; after,vards I at­
tempted to get him off. (1S82). Mr. Finch told me to 
go to Inspector Record. He said he is in charge of the 
getting up of the roster of the police department, and 
see if he would giYe me a change. I went to see Inspector 
Record immediately. He said, ·''On the first of the 

· -month I will give you a change", but the first of the 
month never came. 

Inspector R-ecord was in charge of this roster and 
the placing of the men throughout the department. He 
could place them wherever he chose. 

I made se\eral complaints after that (1884) about 
Holt because he didn't meet us when we wanted to go 
to different places to ch-eck up and at one time he 
left the city without giving us any word and was gone 
for 3 days. 

I took these matters up with Inspector Record. 
Witness was asked whether Holt told him where he 

had gone without letting the witness know. The witness 
said he did and he was asked to tell what Holt told him 
about this. 

(Objection was sustained) (1885) 
I told the Inspector what had happened. He said he 

guessed there was nothing that could be done about it. 
(1886) 

Fisher Harris called and left word at the station 
I believe on the evening of January 9, for me to call 
him in the morning. I did, and went to his office at his 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



224 

request. I went to the Chief's office, which was the reg­
ular routine, to see if there were any new complaints 
and reported to him that I was going down to the City 
Attorney's office. Beckstead went with me but Mr. 
Harris sent him out. 

Mr. Harris had a heart attack and laid down on 
the couch for two or three minutes. After taking some 
treatment he got up the second time and said there was 
a pay-off going on around the town and he was going 
to break it up and he said you know all about this pay­
off. I told him I didn't know anything about it. 

He took out a set of papers where he had listed 
houses of prostitution and gambling places and he asked 
me if I knew that such and such a place was paying so. 
and so, and I told him I didn't know anything about it. 
He went over the list and then he said to me, "I think 
you are a liar.'' I said, ''I resent being called a liar 
by anybody. I have always tried to do my duty to the 
best of my ability.'' He said, ''You go into Ben Har­
mon's quite often" and I said, "Yes, I go in there quite 
a few times." He said, "Didn't the Chief of Police tell 
you to go to Ben Harmon and take orders from him", 
and I said, '''No sir, the Chief has never instructed me 
that way at all", and he said, "W·ell, I know he did.'' 
And I said, '' Oh, no he didn' 't. '' 

I said, ''The Chief did instruct me the one time to 
go to all of these places, Ben Harmon's and Hayes and 
Joe Vincent's place, and a number of other places, to 
see if I could get these parties to cooperate with us in 
giving us information upon suspicious characters hang­
ing around these places who might be pulling burglaries 
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at that time, as there \\~as an epidemic of burglaries go­
ing on.'' He said, ''You are a"rfully careful how you 
say that, aren't you!'' and I said, '·I don't know that 
I am so awfully careful, I am only stating the truth as 
I know it.'' (1890) 

He asked me if I knew Mr. Pearce. I said, "I only 
knew him in the \vay he had come to the station when 
he had clients there to get them out of jail or plead 
their case. I wasn't intimately acquainted with him at 
all.'' He said, '·Do you know that Pearce may never 
practice law again.'' I said, "I don't know anything 

\ 

about that, and he said to me, ''Do you know he is mixed 
up in this pay-off and if you don't tell me I am going 
to make it plenty hot for you. I will get your job, I may 
get you out in the Penitentiary." I said, "Well, I can't 
tell you something that I don't know anything about.'' 
He said, "You better know about it and tell me or it 
is just going to be too bad for you.'' He said, ''Have 
yon a family f '' and I said, ''I have a wife and two 

_ boys'' and he said, ''IDo you think anything of them 1'' 
and I said I certainly did. He said, ''Well, if you do, 
you had better be talking and talking fast. I said, "Mr. 

~ Harris, I have told you the truth, that is all that I can.'' 
~/ 

1 ; And he said: "I am going to make the goat out of 
you'' and he walked around the table and repeated the 

~. word ''goat''. I said, I don't see why you should do 
-~ anything like that to me, and he said, "Well, you better 
·: get out of here. (1892) 

:: . He called me up two or three weeks after that and 
· ~ sa1d I had better come up to his home and I said, ''All 
'j)>/ right''. 
r.' 
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The first conversation was about the lOth of Jan­
uary. I would say the second one was along toward the 

last of January. 
(Objection was made to this conversation and the 

court ruled that both conversations had been testified 
to by Mr. Harris and the objection overruled.) 

That conversation was very much the same as the 
first. He asked me whether I knew Holt was collecting 
or not, and I told him that I had no idea in the world 
that he was doing any collecting. He asked me if Beck­
stead and Crowther were doing any collecting and I 
told him that I was almost positive that they were not 
doing any because they were so intimate with me and 
my work and that I would know something about it if 
anything of that kind was going on. He asked me. if I 

, had a conversation with Bill Cayias and I said along 
in November, Bill Cayias had asked rrie for permission 
to run a barbute game at 56 West 2nd South. He 
wanted~ to know what the conversation was and I told 
him that I told Cayias that nobody does any gambling 
with my permission. I told Fisher Harris that Cayias 
had told me that he had paid Ben Harmon and Earley 
and I s·aid to Cayias, ''If you pay anybody you are a 
fool because if I catch any violation or gambling I am 

going to arrest you for it." (1895) 
Mr. Harris asked me if Cayias didn't mention the 

Chief, as to paying the Chief, and I said, ''No", he 
said nothing about paying the Chief. He said he had 
talked with the Chief but he couldn't get any consola­
tion from him. 

Mr. Harris then mentioned about having me dis· 
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charged and bet he could ha.ve me fired within 3 months, 
ile said, '·I will do better than that, I will bet $100 I 
can ha.ve you off the force inside of a month-I will go 
better than that, I will have you off the force within a 
week.'' I was discharged ''i thin a "·eek. Inspector Rec­
ord discharged me. He told me who requested it. 

I was discharged on the 8th of February. Immedi­
ately prior I ha.d a conversation with Inspector Record. 
He was the acting Chief. ( 1897) He said that Fisher 
Harris had told him that unless we would tell who 
these parties were that were mixed into the pay -off, 
and come clean with that,- that he was going to have 
me discharged from the Force. 

Yes, in the first conversation Mr. Harris told me 
not to tell the Chief; he didn't want the Chief to know 
anything about it. I told him that I had already told 
the Chief that I was coming down there and he would 
more than likely ask me what it was about. AfteT all, 
he was the Chief of Police, the man I am working for. 
I did tell the Chief the conversation. 

CROSS EXAMINATION 

I told the Chief that Mr. Harris had charged there 
was a pay-off in Salt Lake City and all that I recalled 
of the conversation. 

~: I did testify that Mr. Record told me to take the 
/ ·job of Chief of the Anti-vice Squad . 

. - The District Attorney then re~ad previous testimony 
y of the witness before the Commission where he was 
( 

~ asked if the Chief of Police requested him to take the 

/ 
/ 

position and he had said ''yes''. 
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('Objection was made to it that it was not contrary 
to his testimony; that the testimony was that the Chief 
had asked him, and that Mr. Record bad asked him and 
also that was Mr. Record's testimony. Objection over­

ruled.) 

Same testimony was read again. ( 1902) Some ob­
jections were made. The court criticised the defense at­
torney for making the objection, said if we don't get 
through with the cross examination the court's- going 
to rule that it will hear no objections. An objection can 
-be made for the record. 

'The court then explained that it was just being 
used as a method of refreshing the witness's memory. 
It is just refreshing the witness' mind. 

Objections were overruled and the witness then tes­
tified that he had so testified and that he didn't recall 
whether he had testified that Mr. Record had also asked 
him or not. 

·Other of his testimony was read on a previous hear­
ing and he agreed that it w~s his testimony. It was gen­
erally to the effect that the Chief had instructed him 
that Holt had been working with the prostitutes and he 
had better put him on these, and that Duncombe had 
been working on the marble machines. I don't remember 
whether I mentioned that Re-cord had told me to put 
Duncombe on or not in the other hearing. 

The district attorney read again from former testi­
mony of the witness in his hearing, a number of ques· 
tions and answers, and none were contradicting. (The 
objection was made again. Obj·eotion overruled.) (1912) 
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ABE STUBECK sworn as n witness for defend­

ants. (1917) 

I was subpoenaed by the state in this case and 
sworn as a witness. I haYe not been called to testify 
previously. 

In 1937 I operated a pool hall at 2 West 2nd South. 

I knew Dar Kempner. I never had any business deal­
ings with him of any kind. 

I did not, in the spring of 1937 or at any time, go 
with Dar Kempner to the Ace Billiards Hall ; I didn't 
go with him to the Peter Pan Billiard Rooms ; I did not 
go with him to the card room in the Wilson Hotel. I 
never was in the card room at the Wilson Hotel in my 
life. I never went to any of these places, or any such 
places, or any places of any kind with :Dar Kempner at 
any time. 

I never took any bills, greenbacks, or money and 
placed them on the counter of Ben Harmon's place. 

I did not have a conversation with Dar Kempner 
in the spring <>f 1937 in which I stated in substance or 
effect that the card rooms were paying off and thaJt the 
money was going to Ben Harmon and that Harmon was 
splitting it with Erwin, or anything of that kind or 
character. I never did discuss any such subject as thrut 
with Dar Kempner. 

CROSS EXAMINATION 

You did tell me after I was subpoenaed and sworn 
that you didn't know whether you would use me, or not, 
but to stand by. (1919) I was with the sworn witnesses 
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when they were admonished by the court not to talk 

with anybody. 

I read in the newspaper about Dar Kempner's tes­
timony. 

Mr. Hanson, attorney present, is not my attorney 
so far as I know. 

Other questions were asked as to his talking with 
Mr. Roberts or Mr. Hanson, and objeCAtion was made 
and the court said he would clear up the matter, and that 
there was no provision against the witness talking to 
the attorney involved in the case. 

I saw Mr. Hanson on the 8th of the month over at 
the A·ce Billiards and talked with him. I went into the 
.~ce Billiards Hall and the Peter Pan with Mr. Hanson, 
and we spent a few minutes. We were just walking 
around. (19-22) We went down that side of the street. 
(1923) We went right from the Ace Billiards to the 

, Peter Pan. It is about 40 or 50 feet. There was no dis­
cussion about going in. 

I was never hi-jacked at any time when I was 
making collections from any of these places. I was 
robbed about 5 years ago, I was held up. (1934) 

I kne.w Mr. ·Thacker and I knew Mr. Harmon. 
(1925) 

'' Q. You ran, in 1937, a gambling game there, 
didn't you? 

(Objected to. Objection overruled.) 
"A. Y es-I ran a card room. ( 1926) 
Q. Now, it was your understanding you could, 

and you did run your gambling place, and the anti-
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vice men would come in and go out, to \Yhich you paid 

no attention!'' 
(Objected to on all the general grounds, improper 

cross examination; that thi~ ma.n was subpoenaed. as 
their witness and if they did not \Yant to make a case 
out of him as their witness they had no right to go be­
yond the scope of the direct examination. Objection over­

ruled.) 
''A. I ran a card room. 
Q. You conducted, when you say a card room, 

you conducted gambling during '37, didn't you; that is 
you permitted it to be conducted in your place1'' 

(Objected to on all the general grounds and as 
not proper examination.) 

''THE COURT: I think on the District Attorney's 
representaJtion as to his motive, I will permit the ques­
tion to be answered. You may answer the question.'' 

'"MR. MULLINER: Your Honor, this man is not 
being tried. His motive has nothing to do with it. 

THE COURT: I know. 
·MR. MULLINER: This shows no interest. 
THE COURT: I will permit him to answer. 
A. I ran tables-
Q. I am asking you whether or not you permitted 

gambling to take place in your establishment from May 
4th, '37 to January 1st, 1938 ~ 

(Same objection, overruled.) 
A. Yes. (1928) 
Q. Your game was run openly, and police officers, 

that is, Anti-Vice Squad officers were permitted to come 
and go at will, weren't they~ 
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(The same objections, also calling for a conclusion, a 
double-barreled question, and also objected to the use of 
the word 'permitted' on the ground that he probably 
could not prevent people from gambling. Overruled.) 

REDIRECT 

Mr. Hanson didn't ask me to go to these places. I met 
him and walked down that way. We went down to meet 
these people, to find out who they were. I told him I 
would show him who the proprietors of these places were 
(Ace and Peter Pan.) We discussed with the proprietors 
as to whether they had ever paid any money, and after 
that I came up to your (Mulliner) office and we discussed 
there as to my testimony and as to what these people had 
told me. ( 1932) 

RECROSS EXAMINATION 

"Q. Why did you go and ask them if they did, if 
you knew~ 

A. I wanted to prove to Mr. Hanson that they did 
not. 

Q. Oh, you were trying to prove to Mr. Hanson that 
what you said was true~ 

A. He just wanted to go down and ask them.'' 
W. C. SMITH sworn on behalf of Mr. Thacker (1933) 

testified generally that Mr. Thacker did not want to keep 
Mr. Holt on the anti-vice squad and that he wanted to get 
him on there in place of Mr. Holt. 

He gave as reasons stated by Mr. Thacker, the Bras~ 
Rail and some other instances, and that he wanted all the 
men on the department to report to him and said that 
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Holt, instead of reporting to hin1, was reporting to the 

Chief. 
(Mr. Loofbourow moved that this testin1ony be lhn-

ited to Thacker whose witness nlr. S1nith was, and the 
jury be instructed not to receive or con~ider it as against 
the defendant, Finch ... A.fter discussion the Court ruled 
that the motion should be granted and that the jury 
should remember the motion, and that it was adopted by 
the court. (1993) 

MRS. THACKER was S\Yorn for defendant Thacker. 
(1988) I am the wife of Frank A. Thacker. Witness was 
asked as to Mr. Thacker's willingness or objections to go­
ing on the Anti-vice Squad. 

(Objection was made and sustained.) 
FRED ROSE sworn for defendants. (1994) 
I am employed at the Mint Cafe. I have lived in Salt 

Lake City 34 years. I was employed as cashier at the 
Mint from :llay 9, 1937 on. I served for sometime while 
Mr. ·vincent, who testified as a cashier, was there. We 
were both there for a time and then I remained as cashier. 

I had charge of the safe and any money that came 
in there. 

1fr. Ben Harmon and Ralph Harmon may have taken 
money on the bar side but outside of these there were no 
cashiers on that side except me and Mr. Vincent. 

I continued to be cashier after Mr. Vincent left until 
· June or July and until the present time. (1995) 

.-. At no time while I was there did Abe Stubeck ever 
bring any,moneyin there and place it on the counter. He 

·. never left any currency there to my knowledge at any 
~- time. ( 1995) 
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CROSS EXAMINATION (1996) 

I was on shift from 11 in the morning until 8 at night. 
Only one of us handled the cash register at a time. 

When you go in, the cigar counter is on the right. 
There is one cash register there and then there is a glass 
partition and then the bar and there is another cash 
register there. 

When the bar tender was on he had charge of the cash 
register on the bar. Mr. Vincent was the bar tender and 
cashier. He had access to both cash registers. (1998) 

During the period I was there I don't ever remember 
being relieved during the afternoon. Ralph Harmon paid 
1ne. He had access to both cash registers and the safe. 

While Vincent or I was on shift we were the only ones 
who had access to the safe. The bookkeeper was never 
there when we were on shift. I suppose he had access to 
both the registers and safe. ( 2001) 

After May 17, I left at four in the afternoon. 

The following witnesses were sworn and testified 
generally that the reputation of Mr. Pearce as to his being 
law abiding and honest was good. 

I 

DON B. COLTON (1853) 
0. F. McSHANE (1951) 
CHESLEY BARTON (1948) 
EDWIN Q. CANNON (1953) 

The following witnesses were sworn and testified 
generally that the reputation of Mr. Erwin as to his being 
law abiding and honest was good : 
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DR. E. L. SKlDMORE (198:2) 
J.A.llES W. COLLINS (2121) 
R.A.Y H. BIELE (2133) 
FR.A.NK .A .. JOHNSOX (1~1S5) 
HOR4.-\.CE A. SORENSEX (212H) 

It was also stipulated at page 1989 that if A. E. 
Christensen of 1407 Harvard ~-\.venue, and \\Tilford W. 
Christen~en. 1-!:J5 Harvard .... -\.venue, the neighborhood 
in which :llr. Erwin formerly lived were sworn that they 
would te~tify as to his reputation substantially the same 
as the witness Frank A. Johnson. 

REBUTTAL WITNESSES: 

A. PRATT KESLER sworn for plaintiff (2011) 

I am assistant Cit!~ Attorney under Fisher Harris. 
I .am acquainted with )fr. Thacker and Mr. Beckstead. I 
saw them in May or June 1937. 

The -witness was asked if he told them ''in substance 
of effect, that in regard to arrests for bookmaking th~ 
only evidence that they needed was the paraphernalia that 
was used-and in addition they would need to testify to 
the general reputation of the place. 

(Objection was made on all the general grounds; that 
it was improper impeachment, and impeaching on an im­
material matter; that it had not the remotest tendency 
to prove the agreement alleged; and it was the statement 
of a legal proposition which was probably not correct. Ob­
jection to all defendants except Thacker were sustained 
and as to him, overruled.) 

There was further argumentative statements by the 
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prosecution attorney that as to the testimony and as to the 
other defendants, ''We will not abandon anything that 
is true.'' apparently referring to the previous statements. 

Requests were made that the jury be instructed to 
disregard the prosecuting attorney's statements. The 
court then made an order generally overruling the objec­
tion and the witness answered the question "yes." (2016) 

CROSS EXAMINATION 

I became prosecuting attorney for the city in March 
1935, and have been so since. I do not recall who was on 
the Anti-vice squad before Mr. Holt and Mr. Record. 

'' Q. Do you know of anyone, on any Anti Vice 
Squad, since you have been there, bringing in chairs, and 
telephones and tables, as bookmaking paraphernalia 1" 

(Objection was made as improper cross examination. 
Counsel for Mr. Thacker stated that he wanted to find 
out if he knew so that he could follow it up. That the 
question was whether the officers knew that they could do 
such things and if they did know, if they had done it. The 
Court said the question was as to whether the witness had 
told Thacker certain things and he sustained the objec­
tion.) (2017) 

H. K. RECORD was sworn on rebuttal but no ques· 
tions asked were answered. ( 2019) 

E. A. HEDMAN called on rebuttal. 
I was present in the office of the Chief on the 20th 

day of January, 1938. Mr. Thacker was there and Mr. 
Finch. I had seen Mr. Fish and other newspapermen 
coming out of the Alta Club prior to this conference. I 
don't know whether it was oil this day or a day ahead. I 
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am not sure. 
At that conference certain que~tions vlere asked ~lr. 

Thacker. ( 2022) 
Over objection the witnes~ "'a~ asked if Mr. Thacker 

said to :llr. Finch. · • If any trouble coines up I want you 
to remember this and I will expert you to do the same for 
me. n The witness said .. yes·\ and also over objection 
was asked if in the conversation Mr. Finch said to Mr. 
Thacker "I want you to remember this" and the witness 
answered ''yes··. 

(Motion to strike was made on the grounds of the ob­
jection-the general grounds, and not proper rebuttal, 
and on a purely collateral matter, and having no bearing 
on the issue. Motion denied. ( 2024) ) 

B. 0. HO ... -\.GLUND sworn as a witness for plaintiff 
on rebuttal. (2025) 

I am a police officer and have been such going on 7 
years. Prior to that I worked in the Park Department 
under Mr. Finch and I previously worked in his restaur­
ant back in '21 or '22. 

I was on the Anti-vice Squad under Mr. Thacker in 
March and April of 1937. I didn't say to Mr. Finch that 
Mr. Record had told us to stay away from 64% Fourth 
South Street. 

CROSS EXAMINATION 

I did have a talk with Mr. Finch about that time, on 
that subject. That is about this crap game on 4th South. 
I heard it was approximately 64% West 4th South. 

~ The occasion for me going to the Chief was that there 
~ had been rumors. The Chief came to me to talk about it. 

He asked me if I had heard any rumors in regard to a 
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crap game in that location. I made the statement to him 
that there was supposed to be a crap game in that loca­
tion and that H. K. Record and sorne other officers were 
supposed to be interested in. ( 2026) At that time I had 
not been down there. Some few days after that I went 
down. There were no crap tables there at that time. I 
believe I made a written report to the Chief about that 
visit and I discussed it with him the next day. I said it 
looked like there could have been a pool table or crap 
table there because the linoleum was rather new and there 
were cigarette burns on the floor, the shape of a table of 
that sort. I don't recall whether we found the table. It 
seems to me that we did not. (2027) 

0. B. RECORD sworn by plaintiff on rebuttal. 
'' Q. I will ask you to state whether or not about 

ten days before your brother H. K. was removed from 
the Anti Vice Squad, in 1937, he reported to you a con­
versation that was had with Dick Obart Pearce~" 

"MR. MULLINER: That is objected to as incom­
petent, irrelevant and immaterial, not rebuttal of any­
thing, because there has been no evidence on the part of 
Mr. Pearce with relation to it. It is apparently an effort 
to bolster the testimony of H. K. Record.'' 

1\IR. RAWLINGS: We don't want to bolster any­
thing, Your Honor, but we do want to show here that this 
matter was carried to Mr. Finch, by this 'vitness. 

MR. ].1:ULLINER: All right. Then they should 
have done it on their main case. 

MR. RAWLINGS : Don't get excited. 
MR. MULLINER: I object to that statement as in­

competent, irrelevant and immaterial, and prejudic~l 
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in this case. and I assign it as prejudieial error. I say t? 
Your Honor that there is absolutely no ~xeu~P. l r t hPy 

,vanted to sho'v anything 'vith relation to that conversa­
tion they should have done it on their rase '"hen they 
made their ease. ~ * * ~ There is no excuse for bringing 
this in here at this tin1e in any 'vay. shape or form; it is 
absolutely prejudicial error to do it. It is just bolstering 
up something that they tried to sho"~ previously, on 
which there has been no eYidence offered at all. 

~IR. R..i \\LIXGS: \\~e think all these things are 
prejudicial to the defendant, Your Honor, just as pre­
judicial as indicated here, and as Mr. Mulliner thinks it 
is." (2030) 

The district attorney then discussed this as impeach­
ment of Mr. Finch. 

''MR. :llULLIXER: This could not possibly be 
anything on impeachment of Mr. Finch. 

THE COURT: :Jir. Mulliner, the court recalls that 
the questions indicated by Mr. Rawlings were asked Chief 
Finch.'' (On cross) ( 2031) 

This discussion continued for several pages. The 
counsel for the State discussing the conversation between 
the two Records. 

(There was then a discussion over the record. ( 2034) 
and the Court said he was inclined to sustain the o bj ec­
tion.) 

''Q. (By Mr. Rawlings) Did you have a conversa­
tion with Mr. Finch about ten days before H. K. Record 
was relieved of his duties as chief of the Anti Vice Squad, 
about a conversation-" 

(Objection was made that the question was leading, 
in the nature of cross examination, and argumentative 
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up to this point. Objection was overruled.) 
"A. Yes sir." 
Mr. Rawlings asked to finish the question and added: 
"Q. that your brother had had with Mr. R. 0. 

Pearce¥'' 
(Objected to as incompetent on all the general 

grounds; attempt to impeach; without any foundation; 
having no tendency to prove the charge of any agree­
ment between the defendants; and without any founda­
tion as to such. That the whole matter was collateral and 
that they were not entitled to impeach, and that the ques­
tion was an effort to bring in the very same testimony 
as to Mr. Pearce on which the court had ruled. The Court 
then sustained the objection as to Mr. Pearce after coun­
sel had said it wasn't applicable to him. Mr. Loofbourow 
made the further objection that if it was offered as claim­
ed to show any knowledge on behalf of Mr. Finch, that 
that was the matter for their main case and no founda­
tion had been laid to impeach as to the conversation re­
cited. The court stated that the evidence was offered as 
against Mr. Finch only, and overruled the objectionJ 

The witness answered "Yes". (2036) 

'' Q. I will ask you whether or not at that time you 
said in substance and effect-

MR. MULLINER: They are now, your Honor, 
about to ask the impeaching question. 

MR. RAWI~INGS: We will withdraw the question. 
"Q. What was,said by you to Mr. Finch~ 
(It was objected to as not rebuttal; that if they had 

laid the foundation by impeachment question that they 
should put that question now. That this was hearsay and 
not rebuttal and they could not ask for the general con-
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versation instead of putting in an in1peaching question. 
A motion was also n1ade to strike out what had gone be­
fore with this witness on this subject. The objection was 
overruled and the tnotion denied.) 

The witness ans,vered ··Yes.'' 

The "itness "·as then allowed to state the conversa­
tion generally. (2038) •· About every morning the Chief 
and I talked over different things in the Chief's office. 
I brought up to him that H. K. Record, my brother, had 
spoken to me about Pearce "~anting him to collect and 
offering him additional money, that is to raise his 
wages.'' 

(Motion was made to strike on all the grounds pre­
viously stated as to foundation and not being rebuttal. 
It was made on behalf of all the defendants and espe­
cially on behalf of Mr. Pearce. The court said the motion 
was good as to everyone except Mr. Finch. The motion 
was denied.) ( 2038) 

Mr. Finch didn't give me any reason for removing 
my brother, H. K. Record. 

(This was objected to and a motion to strike on the 
ground that Mr. Finch had never testified that he did, 
and it was not rebuttal of anything. Denied.) (2040) 

The first or second month Mr. Thacker was on the 
anti-vice squad he told me he wanted to get off. 

'' Q. I will ask you to state whether or not you told 
him: 

'I will tell you how to get off. Go out and 
arrest every gambler and prostitute and put them 
in jail and fingerprint them, and you won't last 
fifteen minutes.' 
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I will ask you if he did not say: 

'I can't do that;' and that is all he said." 

(This was objected to on all the general grounds 
and hearsay, and not rebuttal, having no tendency to 
prove the issue here involved at all, inferring impeach­
ment on a purely collateral matter, and a matter that 
was conjured up by the state and then an attempt to 
knock it down. It was stated that it was offered as to 
Thacker.) 

''MR. MULLINER: Your Honor, can anybody pos­
sibly conceive-

THE COURT: Listen, Mr. Mulliner, this does not 
involve anybody but Mr. Thacker, and Mr. Hanson has 
not objected. 

MR. MULLINER: If the failure of Mr. Thacker to 
do anything is any agreement, then it is going to affect 
all of us. If that is not going to be contended, then I have 
nothing more to say about it; but, your Honor, it is so 
purely collateral to the issue here, and the question itself 
conjured up from the witness on cross examination, and 
then he attempted to repeat that. 

THE COURT: Well, the record may show your ob­
jection. 

(Objection overruled.) ( 2046) 
The witness answered ''Yes''. 

CROSS EXAMINATION 

I don't know what Mr. Thacker did or what any 
one did. They were given 6 to 7 men to work with them. 
What Thacker did with them on the squad I don't know. 
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They divided up the work and had certain routin~. (2055) 
I never heard about Holt ha,ing the nude 'von1en 

down there dancing for the Footprinters. (2057) 
All the \vomen that \vere arre~ted for prostitution 

were fingerprinted then, I don't know \\·hether they do 
that now or not. They fingerprint all the people that are 
arrested for gambling or on any other charge. ( 2060) 

After the witness had testified that he didn't say a 
number of things to :Jir. Harris and ~fr. Thacker the fol­
lowing occurred: 

"Q. You did say you did not think Thacker was 
guilty! 

A. I did tell you that.'' 

REDffiECT EXM:IINATION 

''Q. Did you have any evidence submitted to you 
pertaining to his misconduct in office T 

(Objected to as leading and not rebuttal. Objection 
overruled.) 

"A. Yes. * * "' "' 
Q. But you received numerous complaints about 

Thacker, did you not 1 '' 

(It was objected to on all the general grounds and 
as hearsay, leading and suggestive. Objection overruled.) 

"A. Yes." ( 2067) 

''Q. When you said you did not think he was guilty 
-guilty of what? 

A. Collecting money, what they accused him of. 
__ Q. Did you think he was guilty of anything else?'' 

' I/ 

(Objected to as calling for the opinion and conclu­
·( . 
·> s1on of the witness. Overruled.) 
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Q. What did you think he was guilty of when you 
discharged him 1 

A. Misconduct jn the office, not taking care of his 
work as head of the Vice Squad. '' ( 2068) 

FISHER HA~RIS recalled by plaintiff on rebuttal. 
(2072) 

This testimony related to Mr. Thacker and to denial 
or· confirmation of certain statements that Mr. Thacker 
said the witness made in the conversation previously tes­
tified to by the witness and Mr. Thacker. The court said 
that he thought that the witness testified that he gave all 
of the conversation previously but that he would not stop 
to search the record. (2074) 

(Objection was made that counsel was asking him if 
he said things and in so doing counsel included things 
that Mr. Thacker hadn't said that the witness stated.) 

''THE COURT : I will let the witness settle the 
controversy or attempt to.'' ( 2075) 

Witness was asked if in the second conversation if 
he had asked Thacker if Holt was making a collection. 
(2076) 

(Objections were again made that the conversation 
had been gone into with this witness on this same sub­
ject.) 

''THE COURT: The witness tells me that he has 
not testified upon that matter; and in view of the doubt, 
I will permit the question to be answered.'' 

I knew all about Holt. I didn't mention Holt to him. 

The State rested subject to having a motion to 
strike. (2078) 
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SURRJ1:BUTT AL 

FRANK ~\. TH~-\.CKER 'vas t'\\~orn on his own be­
half. He testified to conversations "~ith Mr. 0. B. Record 
and ~lr. Harris. The testin1ony does not seem to effeet 
any knowledge or any 1uatter8 connected "Tith the other 
defendants. 

With relation to the opening statement of Mr. Pearce 
the following occurred: 

''MR. MULLINER: Xow, in view of the state of 
the record at this time, I will not offer any more testi­
mony, and it is agreeable with me that any statement 
that I made, in opening, as to any evidence or any mat­
ter that has not been covered by the evidence, may be 
considered as withdrawn, and I understand that all coun­
sel rest at this time.'' (2003) 

Mr. Hanson then indicated that he wanted to put Mr. 
Thacker on for the matter just above referred to. This 
was done. 

"MR. RAWLINGS: I think if Mr. Mulliner will 
indicate that he will withdraw his entire statement­
and I think he did-I don't think we would have any ob­
jection to that even if I have any right to object to it. 

THE COURT: Is that what you mean~ 

MR. MULLINER: I said so. 

THE COURT: Your entire opening statement~ 

MR. MULLINER: The entire opening stateme~t 
may be considered as withdrawn. 

THE COURT: There is no objection~ 

MR. RAWLINGS: No objection.'' (2011) 
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Counsel for defendants requested that a day be given 
to discuss all motions to strike and motions for a directed 
verdict. 

''THE COURT: I don't think I will give you a day 
to argue questions of law now; I am sure I will not. I 
have got to get the instructions ready for the jury and 
I can't get the instructions ready if I listen to argument 
all day tomorrow." (2086) 

Counsel were asked to state what time they would 
want after the court had said that he would give the 
forenoon to it and defendants would have to divide the 
time, and if one of them took it all the others would be 
out, and that counsel would have to make their own ar­
rangements. (2087) 

After the counsel stated the time that they would 
require, 

''THE COURT: You have asked for one hour and 
forty-five minutes for the defendants. I am agreeable to 
meeting you at nine o'clock in the morning. I want you 
to present to the court the things you have in your minds, 
in a manner that is understandable. Of course, you have 
to have a little time to do that; but I can't let this argu­
ment tomorrow run over the time. I have got to have 
some time to get these instructions. * * * * '' 
PROCEEDINGS IN THE ABSENCE OF THE JUR.Y 

Exhibits 5, 6 and 7 relating to the licensing of marble 
machines were reoffered. A motion to reopen for that 
purpose was denied. (2090) 

A motion was made to strike evidence supplementing 
the motion made in the course of the plaintiff's case and 
to withhold evidence from the jury as follows: 
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"I roO\(\ at this time to strike and to '"ithhold from 

the consideration of the jury. all the testin1ony of (lolden 
Holt upon the ground that, as a matter of la"· he i~ an 
accomplice and as a n1atter of botl1 la"· and fact there is 
no corroboration.·, Separately, I moYe to strike all his 
testimony ''ith relation to ~lr. Pearce, involving any al­
leged conversation or contact 'vith ~lr. Pearce, upon the 
ground that he is an accomplice as a matter of law-both 
as a matter of law and as a n1atter of fact and there is 
absolutely no corroboration of his testimony in these 
matters.'' 

Both motions were denied. (2102) 
"I move at this time, your Honor, that in accordance 

with the practice here and your Honor's rulings with re­
lation to other alleged conspirators, that the testimony 
of Dar Kempner, as to acts, and separately the testimony 
of Dar Kempner as to statements of Abe Stubeck, be 
limited to Abe Stubeck, and not considered as evidence 
against any other person.'' ( 2102) 

The motions for directed verdict as made by any 
attorney applied to all and an effort will be made to state 
the points covered with reference to the record without 
unduly lengthening the abstract. 

1. That there is no evidence of any conspiracy 
formulated or the taking part therein by either of the 
separate defendants. 

2. That there is no evidence that the offense charg­
ed in the indictment and supplemented by the Bill of 
Particulars, was entered into by the separate defendants, 
or consented to by them, or that either performed any 
act in connection with the conspiracy as set forth in the 
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indictment and Bill of Particulars. 
3. That the testimony does not show that the de­

fendants here, or any of them, received any money or 
committed any overt act in pursuance of the conspiracy 
alleged, or at all. 

4. That the evidence shows that if any money was 
collected from prostitution it was collected by Mr. Holt 
without any agreement or conspiracy as alleged with the 
defendants. 

5. That it is not shown that any money was collect­
ed from any one except from the prostitutes and that by 
Holt, and if it is the theory of the state that money was 
collected from gamblers by Stubeck that the defendants 
are in no way connected with it and knew nothing of it 
so far as the evidence shows. 

6. That there is no evidence that any money was 
received from anything else other than the matters men­
tioned in the above 2 paragraphs by anyone. 

7. That no overt act in furtherance of the conspir­
acy, or at all, or as alleged, has been established as 
against any defendant or at all. 

8. Motions were made upon all the grounds previ­
ously stated in the motions to dismiss herein, and these 
were incorporated as to all defendants. 

9. That there is not sufficient evidence of the entry 
of the defendants or any of them into any conspiracy, or 
on any· date, as alleged in the indictment, or in the bill of 
particulars supplementing the indictment. (2093) 

10. That there is no evidence that there was any 
agreement to permit or allow or assist houses of ill fame 
to operate in Salt Lake City at any time alleged in the 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



indictment. In this connection that the f\Vidence shows 
that the things that operated had operated previou~ly 
and since, and there \vas no change, and therefor~ no 
evidence of any such agreetuent fron1 any such operation. 

(2100) 
11. That there i~ not only no p,·idenre of or no agree-

ment to permit or allo,,~ or assist operations, but that 
no evidence that the defendants did per1nit or allow or 
assist operation5. or that there \Va~ any change in the 

manner of operation. 
12. That there is no evidence that the defendants 

here collected or- caused to be collected, any money, if 
any was shown to be collected. 

13. That there is no evidence that any defendant 
here, if a foundation had been laid sufficient to admit 
the admissions or the evidence claimed to have been ad­
missions, ever made any admission of the offense charged 
in the indictment in any way or manner or form. 

14. That the state has not made out a prima facie 
case as against the defendants, or any defendant, as to 
the conspiracy or agreement alleged in the indictment, or 
separately, as such was supplemented by the Bill of Par­
ticulars. 

15. That no agreement or conspiracy as alleged 
was shown, either prima facie, or so as to go to the jury, 
or to warrant a conviction, and on which the jury could 
find beyond a reasonable doubt that such agreement as 
alleged existed. More particularly because: 

(a) There is no direct evidence of any association 
for any purpose or of any agreement or conspiracy be­
tween the defendants. 
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(b) That there were no sufficient admissible cir­
cumstances to establish any such agreement when con­
sidered under the rule that only such circumstances can 
be considered as are consistent only with guilt and in­
consistent with innocence. 

16. That the circumstantial evidence here is insuf­
ficient because it consists 

(a) only of evidence that in licensed card rooms 
gambling took place and that prostitution and lotteries 
operated and that such does not point directly and un­
erringly, and it is not consistent only with the existence 
of the agreement alleged. 

(b) The other evidence relates to alleged admis­
sions by alleged accusations and silence; that such evi­
dence is not admissible to lay the foundation, or separ­
ately to prove the alleged agreement or conspiracy; that 
such did not relate to the charge as laid in the indict­
ment; that the evidence of the foundation of the agree­
ment has to be absolutely independent of any alleged ad­
mission by any individual defendant by silence; and that 
any such statements or admissions did not connect any 
defendant here with any such agreement, if one had been 
shown; and that eliminating the foregoing, there is uoth­
ing remaining to show any agreement or conspiracy or 
to tend to show the same. 

(c) That the evidence with relation to alleged ad­
missions by silence was not admissable as to the defend­
ants here, or as to each defendant. That the said alleged 
admissions by silence contained no admission of the 
charge here and said defendants were not connected up 
with the conspiracy alleged in any way or manner. Fur· 
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ther that no charges 'vere 1nade of the offense here that 
called for or required, under tlu~ eircutnstanees, auy de­
nial so that the failure of an~, constituted no admission 
of the offense charged. 

17. Separately that the evidence with relation to 
admissions constituted hearsay statements, particularly 
by Fisher Harris, which were inadnrissable and can not 
be considered evidence here; nor did said staten1ents con­
tain any direct charge requiring a denial; nor did the 
conversations by him with the defendants, Pearce, Erwin 
or Finch, constitute any admission of the offense. (2106) 

18. That the testimony of Holt should be ignored 
and not considered, and such in no way recited circum­
stances tending in any way to prove the conspiracy or 
agreement alleged and must be ignored for the reason 
that the said Holt has admitted herein to be a conspira­
tor and therefore an accomplice and that his testimony 
is in no way corroborated. 

19. That the Dar Kempner testimony can not be 
considered as in any way supporting the case of the State 
here for the reason that the same was inadmissable and 
subject to the objections and motions made with relation 
thereto, and that such incidents as were testified to by 
him were excluded by the Bill of Particulars as filed 
herein. 

20. Separately as to ~fr. Pearce the point was cov-
_ ered that the matter of the collection of money with 
. _ which he was connected did not prove the conspiracy; 

.......... ~that he was tried on that issue by the same witness and 
·:.~the same evidence throughout and acquitted; and fur-.-. 

~ ther that in such matter of the collection of money, he 
'"'""""" 
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was excluded by the Bill of Particulars herein. The same 
point is covered as to Mr. Erwin on the matter of trial 
and acquittal in case 10785. 

The state then presented a motion. ( 2111) The mo­
tion was now presented, after the arguments on the mo­
tions to strike, and the motions for directed verdicts, and 
after Mr. Pearce's opening statement had been with.: 
drawn before the jury and the statement made that on 
the record as made he would not present any further evi­
dence. The motion was to strike Exhibit 26A, B, C and D, 
being the indictment, the Bill of Particulars, the Supple­
mental Bill of Particulars, and the Verdict in case 10785. 
Counsel for the State stated that authority had been 
cited to the court when the ruling was made adn1itting 
these Exhibits, and that he now had other authority 
which they were willing to cite. 

The following then transpired : · 

"MR. MULLINER: Your HoJ?.or, I have heard no 
suggestion of any motion to strike out evidence. We have 
rested here. I have argued my motion for a directed ver­
dict.. I am certainly not going to be in the position of 
getting up before the jury and withdrawing my state­
ment, relying upon that evidence, _and then have it taken 
out of this case and a problem presented to me as to 
whether I should have put witnesses on to deny Holt's 
evidence as to the receipt of this money. 

MR. RAWLINGS: Mr. Mulliner was advised that 
we would make such a motion. He knew of it all along. 

MR. MULLINER : Counsel never mentioned it to 
me at all. Counsel, in your Honor's room, said they 
wanted to consider whether they would offer the instruc· 
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tions in that case. That "·a~ the di~cus~ion, a~ to "·hpth(\r 

they """ould offer then1, and asked ahout sPeuring t he1n 
for vour Honor, and that Your Honor would not have to 

w . • 

decide that matter right at that tin1e. I said in there-.. ' \.. 

I don't know "~hether "~e had a reporter or not-I said: 

''It is all right if they "·ant to offer it.'' 

~fR. R~\ " 7LIXGS: That "·as not the under~ tand­
ing. The matter "-as mentioned by me as to whether or 
not that should be read to the jury. Your Honor said, 
in there, in the presence of Mr. )f ulliner and Mr. Musser, 
Judge Loofbourow and lfr. Hanson, that your Honor 
had not made up your mind whether or not it should be 
submitted to the jury, whether or not there had been 
facts which would make it a matter that should be pre­
sented to the jury. 

After discussing whether or not it should be pre­
sented to the jury, I stated: 

"If your Honor thinks there is evidence justifying 
it, that it should go to the jury·, then we would like the 
opportunity of presenting the instructions in the case. 
That was stated before Mr. Mulliner had any thought of 
resting. 

MR. MULLINER: He never made any such speech 
as that about their evidence making it a factual matter. 
They said they would not like it read to the jury. Your 
Honor looked over at me and said: 

"Do you expect to read it to the jury"? and I said: 
"No." (This was on the opening statement.) 

THE COURT: What is the plan now? Is it the 
plan to read the exhibits to the jury 7 

MR. MULLINER: Your Honor, it is an issue, and 
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certainly the issue as to whether he received money from 
the earnings of prostitution, knowing it to be such, was 
determined in that case. Now, it is a question if it should 
be limited, if your Honor should limit it as he thinks it 
should be, by instructions. 

THE COURT: I am trying to clarify this: It is 
your idea that this indictment and the bill of particulars 
and the supplemental bill of particulars are in evidence, 
to go before the jury if you see fit to read them to the 
jury, the same as any other exhibit. 

MR. MULLINER : Yes, I told your Honor I did 
not intend to read them at that time. I did not; but I 
ha.ve rested. My whole case has been planned and deter­
mined. I have withdrawn my statement, and everything, 
upon the theory that that evidence was in. Counsel has 
not suggested to me that they were going to move to 
strike it. 

MR. RAWLINGS: Oh yes. 
THE COURT: There was a plea here of former 

jeopardy. 
MR. MULLINER: That is disposed of, your Honor; 
THE COURT: You had a plea of once in jeopardy 

in this case. N o'v you introduce these exhibits as evi­
dence of that former jeopardy. 

MR. MULLINER: No. 
THE COURT : I guess I am a little confused on 

this. 
MR. MULLINER: Your Honor, the plea of jeop­

ardy-which may be a good plea, or it may not, in view 
of the· facts, of the evidence here, but that is passed over. 

THE COURT: Yes. 
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MR. MDLLINER: This is "·hat i~ called r~~ adjud­
icata or estoppal by judgn1ent: and in every case that 
they. had it 'vas at least suggested that this procedure 

should be taken. 
In the cases the Supreme Court cited there, it is 

clearly indicated that this procedure should be taken, as 
well as indicated in the authorities that "Tere cited, when 
it was offered. 

(Discussion "ith reference to authorities heretofore 
cited.) 

MR. RAWLINGS: You can't jockey us into such 
a position and get by thi8~ after you know \vhat the 

agreement ''as. 
MR. MULLINER: There was no such statement 

made as you said. 
MR. RAWLINGS: I will leave it to his Honor. 
~IR. :MULLINER: There was a statement as to 

whether I int-ended to read it. There was a statement 
that yo~ would not be required to offer the intsructions 
at that time, and that is all there was to it. 

But, we have gone on beyond that, Your Honor, with 
the statement there was no further evidence, and noth­
ing was said about striking any of our evidence. 

Then I decided not to put Mr. Pearce on, and I said 
so, in effect, and we had a discussion about withdrawing 
my opening statement. I agreed to withdraw that en­
tirely, and now we have gone on and argued our motions 
based upon the record as it existed, and now counsel sug­
gests that we go back and change that record. 

THE COURT: I think I ought not to do it now, Mr. 
Roberts, particularly in view of the stiuation stated by 
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counsel.'' ( 2112, 2113, 2114, 2115) 
There was then a discussion as to the theory on 

which this matter might be presented to the jury, the 
state contending that it should not be presented. 

''THE COURT: I will take this matter under ad­
visement and I will rule on the motion to strike in the 
morning. (2117) 

MR. RAWLINGS : We do not desire to introduce 
the instructions. We desire to stand on the proposition 
as Mr. Roberts stated it.'' 

The next day the mater was resumed. The court 
stated that this motion to strike remained to be disposed 
of. The state had also made a motion to withdraw the 
stipulation with regard to the tesimony of Mr. Sorenson 
as to the reputation of Mr. Erwin. The state was allowed 
to withdraw this stipulation over Mr. Musser's objection. 
'(2120) 

Mr. Sorenson was afterwards put on the stand and 
gave this testimony as hereinabove mentioned. (2129) 

The matter of ·striking the exhibits in 10785 came 
up and was discussed. ( 2136-2139) 

Attorney for Mr. Pearce stated that his position was 
that he had been overruled on the plea of former jeop­
ardy and the court said : ''I think that has been passed 
upon by the court as a question of law." (2141) 

The record as hereinabove abstracted made at this 
time upon the question of reading the exhibits to the 
jury on the opening statement was, in part, read again. 
(2142) The court asked if it was the contention that this 
was to remain in the record in support of a plea of for­
mer jeopardy. It was stated that they were offered in 
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that connection and it was urged as a matter of law on 
the court and not abandoned, but now that 've had the 
other matter above n1entioned in n1ind as to adjudication 
and estoppal on the issue as there outlined and tried. 

(2143) 
The court then ruled that the exhibits could retnain 

but that thev could not be read to or considered by the 
jury, and exception "~as taken to the limiting of the evi­
dence in this way. (2144) 

INSTRUCTIONS TO THE JURY 

Mrs. Baysinger and Gentlemen of the July: ( 240) 
1. The Grand Jurors of the County of Salt Lake, 

State of Utah, accuse E. B. ERWIN, HARRY L. FINCH, 
FRANK A. THACKER, R. 0. PEARCE, and BEN 
HARMON of the crime of CRIMINAL CONSPIRACY, 
in ·violation of Title 103, Chapter 11, Section 1, Revised 
Statutes of Utah, 1933, committed as follows, to-wit: 

That the said E. B. Erwin, Harry L. Finch, 
Frank A. Thacker, R. 0. Pearce, and Ben Har­
mon, together with divers other persons to this 
Grand Jury unknown, the said E. B. Erwin at all 
times herein mentioned being the duly elected, 
qualified and acting Mayor and Commissioner of 
Public Safety of Salt Lake City, a municipal 
corporation, and the said Harry L. Finch, at all 
times herein mentioned, since the 15th day of 
March, 1936, being the Chief of Police of said Salt 
Lake City, and the said Frank A. Thacker, at all 
times herein mentioned being a police officer of 
said Salt Lake City, and during all of the said 
time subsequent to the 15th day of April, 1937, 
the Captain of the Anti-Vice Squad of the Police 
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Department of Salt Lake City, on the 6th day of 
January, 1936, and on divers other days and times 
between that day and the first day of January, 
1938, at the County of Salt Lake, State of Utah, 
did willfully and unlawfully agree, combine, con­
spire, confederate, and engage to, with, and among 
themselves and to and with each other and to and 
with divers other persons to this Grand Jury un­
known, to commit acts injurious to public morals 
and for the perversion and obstruction of justice 
and the due administration of the laws of the 
State of Utah, to-wit: (241) 

That the said E. B. Erwin, Harry L. Finch, 
Frank A. Thacker, R. 0. Pearce, and Ben Harmon 
did wilfully and unlawfully agree, combine, con­
spire, confederate, and engage to, with, and 
among themselves and to and with each other and 
to and with divers other persons to this Grand 
Jury unknown, willfully and corruptly to permit, 
allow, assist, and enable houses of Ill Fame, re­
sorted to for the purpose of prostitution and lewd­
ness, and lotteries, dice games, slot machines, 
bookmaking, and other gambling devices and 
games of chance were being kept, maintained, and 
operated at various places in Salt Lake City, Salt 
Lake County, State of Utah, the said Defendants 
then and there well knowing that said Houses of 
Ill Fame, Lotteries, Dice games, slot machines, 
bookmaking and other gambling devices, and 
games of chance were being kept, maintained and 
operated in said Salt Lake City in violation of the 
Statutes of the State of Utah and the Ordinances 
of Salt Lake City, and in furtherance of said 
Conspiracy did commit the following overt acts: 

1~ That during all the period of time be· 
tween March 15, 1936, and January 1, 1938, the 
said Defendants permitted, allowed, assisted, and 
enabled Houses of Ill Fame, resorted to for the 
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purpose of prostitution and l~'vdness. to be kept, 
maintained, and operated at various places in Salt 
Lake City, Salt Lak~ County. State of Utah. 

2. That during all the period of time be­
tween March 15, 1936. and January 1, 1938, the 
said Defendants permitted, allo\\·ed, assisted, and 
enabled lotteries, dice gan1es, slot n1achines, book­
making, and other games of chance and gatnbling 
devices to be kept, maintained. and operated at 
various places in Salt Lake City. Salt Lake 
County, State of Utah. ( 2-12) 

3. That on or about the first day of each and 
every month, between the months of June, 1937, 
and January, 1938, both months inclusive, the 
Defendants collected and caused to be collected 
money from the operators of various Houses of 
ill Fame in various places in Salt Lake City, Salt 
Lake County, State of Utah. 

4. That at various times, between April 1, 
1936, and January 1, 1938, the Defendants collect­
ed and caused to be collected money from the 
operators of various lotteries, dice games, slot 
machines, bookmaking, and other games of chance 
and gambling devices at various places in Salt 
Lake City, Salt Lake County, State of Utah; 

contrary to the provisions of the Statute of the State of 
Utah, in such case made and provided, and against the 
peace and dignity of the State of Utah. (243) 

2. The gist of the indictment is that the defendants 
named agreed among themselves, and with other persons 
unknown, wilfully and unlawfully to permit, allow and 
assist houses of lll Fame, gambling devices and games of 
chance to be kept, maintained and operated in Salt Lake 
City and County, State of Utah, knowing said things 
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were unlawful. The indictment alleges that through 
such agreement and conspiracy and in furtherance there­
of and as in the indictment alleged, defendants wilfully 
and unlawfully permitted, allowed, assisted and enabled 
houses of ill fame resorted to for the purpose of prostitu­
tion and lewdness, to be kept, maintained and operated 
at various places in Salt Lake City, and that between 
March 15, 1936, and January 1, 1938, the defendants in 
furtherance of such agreement and conspiracy, wilfully 
and unlawfully permitted, allowed, assisted and enabled 
lotteries, dice gabes, slot machines, bookmaking and other 
games of chance and gambling devices to be kept, main­
tained and operated at various places in Salt Lake City 
in violation of the Statutes of Utah and the ordinances 
of Salt Lake City, and that between the month of June, 
1936, and January, 1938, the defendants collected and 
caused to be collected moneys from operators of various 
houses of ill fame in various places in Salt Lake City, 
and that at various times between April1, 1936, and Jan­
uary 1, 1938, the defendants collected and caused to be 
collected moneys from the operators of various lotteries, 
dice games, slot machines, bookmaking and other games 
of chance and gambling devices at various places in Salt 
Lake City. (244) 

3. Evidence has been given as to good character of 
each of the defendants. Such good character, when 
proven, is a circumstance to be considered by you in con· 
nection with all the other evidence in the case in deter­
mining the guilt or innocence of the said defendnts, and 
is of value, not only in doubtful cases, but also when the 
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testimony tends strongly to establish the guilt of the ac­
cused. "When such character is proven it is a fact in the 
case, and should not be put aside by the jury in order to 
ascertain of the other facts and circun18tances considered 
in themselves do or do not establish the guilt of the said 
defendants, or any of them, but should be considered by 
you in connection with all the other testimony in the case, 
and not independentely thereof. When so considering it, 
you have the right to give such weight to it as you may 
think it entitled to, and it may be sufficient, if so regarded 
by you in connection with all the other evidence in the 
case, to create a reasonable doubt in your minds as to the 
guilt of said defendants, or any of them, through no such 
doubt might exist but for such good character. 

4. a. You are instructed that the basis of the con­
spiracy here charged is the agreement as alleged. That 
the offense, of any offense has been committed by the de­
fendants, must consist in the agreement as alleged in the 
indictment. The basis of the conspiracy charged is the 
agreement and the uniting of defendants therein. . It is 
distinct from the offense, if any, intended to be accom­
plished as the result of a conspiracy. 

b. You are further instructed that before you 
are justified in rendering a verdict against the defendans, 
or any of them, the State is required to establish, and you 
must find beyond a reasonable doubt, that such con­
spiracy or agreement as alleged in the indictment actually 
existed and that the .defendant or defendants sought to be 
convicted participated therein with knowledge of the 
existence of such agreement. 
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c. In this connection you are further instructed 
that even the doing, or failure to do, or the participation 
in some act which is alleged as the object of the con­
spiracy, is not sufficient to convict any defendant unless 
you are convinced beyond a reasonable doubt that such 
agreement existed, and that the act or omission of defend­
ant, if any you find there was, was done with the know­
ledge of the existence of such agreement, and that such· 
defendant knowingly participated therein. (245) 

d. You are further instructed that if you are con­
vinced beyond a reasonable doubt that such conspiracy or 
agreement existed and that one or more of the defendants 
had knowledge thereof or failed to object thereto, or pre­
vent the carrying out thereof, that this is not sufficient 
to convict any such defendant or defendants; that mere 
knowledge or approval without an agreement to cooper­
ate to accomplish such object or purpose, is not enough to 
constitute one a party of the conspiracy or agreement. 

e. You are instructed that although you may 
from the evidence find that the defendants, or some of 
them, in the discharge of their official duties or other­
wise, were guilty of the commission of some offense with 
respect to matters charged in the indictment, yet that will 
not justify you in rendering a verdict against such de­
fendants, without further finding beyond a reasonable 
doubt, that such commission or commissioners were the 
result of or in furtherance of a conspiracy or agreement 
entered into or participated in by them, and as in the 
indictment alleged. 
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f. You are instructed that the defendant PeareP 

had no official, or any, duty to enforce the la"1 ~ of Salt 
Lake City as to any of the Inatters alleg-ed herein. (246) 

g. You are therefore instructed that before you 
are justified in rendering a Yerdiet against the said de­
fendants. or any of then1. you are required to find beyond 
a reasonable doubt that an agreement or a conspiracy as 
alleged in the indictment actually existed, not necessarily 
as between all of the defendants, but between two or more 
of them; but in such case, you can render a verdict only 
against such defendants who, if any, did so conspire to­
gether or actually participated in the conspiracy or in 
carrying out the said agreement as in the indictment 
alleged, but not as against any of the other defendants 
who were not parties to the conspiracy or the said agree­
ment, or who had not participated or acquiesced therein 
in furtherance thereof or in carrying out the same. 

5. You are further instructed that before you can 
convict any of the defendants, you are required to find 
beyond a reasonable doubt that he was a party to or an 
actual participant in the charged conspiracy or agree­
ment, and that it is not enough that you may believe or 
find that he merely was cognizant of or acquiesced in any 
of the unlawful overt acts charged in the indictment, or 
that he lacked in diligence or reasonable efforts to pre­
vent the existence of any such unlawful acts, unless such 
want of diligence or efforts was the result of a conspiracy 
or agreement or common design or purpose to which he 
was a party or actually participated therein; but from 
the mere fact or facts that he was cognizant of any such 
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cahrged unlawful acts or acquiesced therein or was lack­
ing in diligence or in reasonable efforts in an attempt 
to prevent such unlawful acts, does not justify you, in the 
absence of other evidence, in finding that he was a party 
to the alleged conspiracy or agreement, or that he in fur­
therance thereof participated therein in carrying out the 
same. (247) 

6. Certain evidence was adduced to show various 
or different conversations had between one or some of 
the defendants with other persons in the absence of other 
defendants, which evidence was admitted by the court 
only as against the defendant present or participating in 
such conversations; and upon the State then and there 
claiming and asserting that such evidence was not offered 
in such case as against the absent defendants, the court 
then and there, when such evidence was so received, ad­
monished the jury that such evidence in the absence of 
the other defendants was not binding upon them and 
could ·not be considered by the jury as any evidence 
against them, and the court now again so admonishes 
and directs the jury. (247) 

7. The court charges you that there is no sufficient 
direct or positive evidence that the defendants, or any of 
them with each other or otherwise, actually met or came 
together or expressly agreed to committ or to pursue 
such or any common design or purpose, nor that they ex­
pressly agreed to commit or to do any of the things or 
matters alleged in the indictment. However, in such con­
nection, the court charges you that such agreement or 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



265 

conm1on design or pnrpos~ need not b~ ~ho\vn by uny 
such express agreen1ent. but may b~ sho\vn hy \\rhat is 
termed circumstantial evidence. or by inferences deduc­
ible and justifiable fron1 other proven facts and front 
acts and conduct of the defendants, and each of them. 
But to justify a finding by you on such circu1nstantial 
evidence or inferences fron1 othe-r proven facts, such 
circumstantial evidence and proven facts n1ust point 
to the guilt of the defendants or to some of them and 
as charged in the indictment, and must exclude every 
reasona"Qle hypothesis of innocence, and that, in the ab­
sence of other evidence, such circumstantial evidence 
must alone be sufficient to convince you beyond a rea­
sonable doubt of the guilt of the defendants, or some of 
them, as charged in the indictment, and as having com­
mitted the unlawful acts or some of them in furtherance 
and in pursuance of the alleged agreement or conspiracy. 
To justify a conviction based on circumstantial evidence, 
the circumstances must themselves be proven, and must 
be consistent with the guilt of the accused as charged in 
the indictment, and inconsistent with innocence, and in­
capable of explanation or any other reasonable hypo­
thesis than that of guilt; and where the circumstances 
are of such character as merely to raise a suspicion of 
guilt, or as fairly to permit an inference consistent with 
innocence, then and in such case, such circumstantial evi­
dence in and of itself cannot be regarded sufficient to 
justify a conviction. ( 248) 

8. In arriving at your verdict in this case you must 
wholly disregard the fact that the defendants E. B. 
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Erwin and R. 0. Pearce did not take the witness stand 
in their own behalf. In a criminal case a defendant is not 
required to take the witness stand and to testify in his 
own behalf. The fact that a defendant fails to take the 
witness stand as a witness does not in any manner pre­
judice him, nor can it be used against him, nor can it be 
considered by the jury in arriving at their verdict. (249) 

9. a. You are further instructed that before you 
are justified in rendering a verdict against the said de­
fendants, or any of them, you and under the charge of the 
court, are required to find beyond a reasonable doubt 
that a conspiracy or an agreement as alleged in the indict­
ment actually existed, not necessarily as between all of 
the defendants, but between two or more of them; but in 
such case, you can render a verdict only against such 
defendants who, if any, did so conspire together or 
actually participated in the conspiracy or in carrying out 
the said agreement as in the indictment alleged, but not 
as against any of the other defendants who were not 
parties to the conspiracy or .. the said agreement, or who 
had not participated or acquiesced therein in furtherance 
thereof or in carrying out the same. 

b. In this connection you are instructed that the 
operating of gambling, prostitution, lotteries, etc., either 
before, after or during 1936 and 1937, in and of them­
selves cannot be considered by you as evidence of an 

agreement or conspiracy between the defendants in this 
case. Such conditions may or may not exist by agreement, 
and their operation is consistent with the absence of such 
agreement. (250) 
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10. You are further charged that the fact that the 
defendants by the indictn1ent have been accused and 
charged of the offense as in the indictn1ent alleged, can­
not be and is not to be considered by you as any evidence 
or inference of guilt against the defendants, or any of 
then1. The defendants. not,vithstanding the indictn1ent, 
are presumed to be innocent and are not, nor is any of 
them. required to prove his innocence. .A .. s heretofore 
charged, before you can render a verdict of guilty against 
the defendants. or any of them, the State is required 
to prove their or his guilt beyond reasonable doubt. 

-~ 

11. a. The municipal government of the City of 
Salt Lake is divided into five departments-one of which 
is the Department of Public Safety and one of the sub­
ordinate departments within said Department of Public 
Safety is the Police Department. (250) 

b. Under the ordinances of said City, the Com­
missioner of Public Safety has sole executive and admin­
istrative powers and authority and under the direction 
of the Board of Commissioners of said City has charge 
and controy of each of the subordinate departments 
which includes the Police Department. The Commis­
sioner of Public Safety is responsible to the Board of 
Commissioners for the proper conduct of each depart­
ment under his supervision. 

c. Under the ordinances of said City, the Board 
of Commissioners has the power to appoint a Chief of 
Police. 
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d. The Police Department is under the manage­
ment of the Chief of Police, except as otherwise provided 
by law or ordinance and he has control, management and 
direction of all members of the Department in the lawful 
exercise of his functions with full power at any time 
to suspend any subordinate officer, employee, men or 
agents in the Police Department for a period of not 
exceeding 15 days, when, in his judgment, the good of the 
service requires it. ( 251) 

e. The Chief of Police has in the discharge of his 
duties like powers and is subject to like responsibility 
as sheriffs and constables in similar cases and it is his 
duty to apprehend all persons committing any offense 
against the laws of the State or the ordinances of the City 
and he should at all times diligently and faithfully dis­
charge his duties and enforce all ordinances and regula­
tions of the City for the preservation of peace and good 
order, and the protection of the rights and property of all 
persons. It is the duty of the Chief of Police to consult 
and advise with the Commissioner of Public Safety and 
act with his approval on all matters pertaining to the 
Police Department, not specifically mentioned in this 
paragraph, and shall from time to time make such reports 
as the Commissioner of Public Safety shall require. 

f. You are further instructed that police officers 
of the City of Salt Lake possess the powers conferred 
upon constables of the law and they are at all times tn 

prevent crime, detect and arrest offenders, protect per­
sons and property and enfore every law, both State and 
municipal relating to the suppression of offenses. 
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12. 1 ou are instructed tlu1t if you belit\vt\ that th0 

Defendants Er""in. 1_-,_,ineh and Thaeker "·ilfnlly fai lPd to 
diligently and faithfully perforn1 their dutie~ a~ set forth 
in Instruction X o. 11, and in that Inanner knowingly per­
mitted, allo"~ed and enabled and assisted the operation of 
houses of ill fan1e. lotteries. boolauaking and poker gaines 
in violation of State Statutes and City Ordinances, then 
you may take such faets into consideration in deter­
mining ''hether or not they, or any one of them, so fail­
ing to perform his duties are guilty of the conspiracy 
charged in the Indictment. (25:2) 

a. You are further instructed that from the mere 
fact that the defendant Erwin was the Mayor of Salt 
Lake City, the defendant Finch the Chief of Police, the 
defendant Thacker the Captain and in charge of the so­
called anti-vice squad, or though you may believe or find 
that they or some of them were cognizant of the unlawful 
overt acts charged in the indictment or some of them as 
alleged therein, and though you may find that none of 
such defendants used reasonable diligence or made rea..:· 
sonable efforts to stop or prevent such alleged unlaw­
fill acts, yet you are not justified from such mere facts, 
in the absence of other evidence, to find the defendants 
guilty of the charged conspiracy, or as having entered 
into any agreement as in the indictment alleged. In other 
words, to find said defandants, or any of them, guilty as 
charged in the indictment, you are required to find be­
yond a reasonable doubt that they were parties to the 
alleged conspiracy or agreement, or actually participated 
therein in carrying out the same, and unless you so find, 
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your verdict should be not guilty. (253) 

13. You are further instructed that if you, under 
the charge of the court and upon the evidence adduced, 
find beyond a reasonable doubt that a conspiracy or an 
agreement as alleged in the indictment actually existed 
and was entered into by the said defendants, or by any 
two or more of them, then the court charges you that 
any statement or declaration, if any, made by any or 
1nore of such conspirators in furtherance and in pur­
suance of the said conspiracy· or agreement, and while 
carrying out the same and the said common unlawful de­
~ign or purpose and while it still was in progress, is ad­
missible as against all persons engaged in such con­
spiracy or agreement, and while carrying out the same 
and the said common unlawful design or purpose and 
while it still was in progress, is admissable as against all 
persons engaged in such conspiracy or unlawful agree­
ment as parties thereto or actually participating therein; 
but such statements or declarations, if any made, after 
and when such conspiracy or agreement had ended and 
the ctommon purpose or design accomplished, are not, in 
his absence, admissible and may not be considered by you 
as against any other alleged conspirator; nor are such 
statements or declarations, whether made before or after 
the ending of the conspiracy or accomplishment of the 
said common purpose or design, admissible and may not 
be considered by you as against any other defendant or 
person not a party to the conspiracy or agreement or to 
the alleged common design or purpose, or who had not 
participated therein, if and when such statements or de­
clarations were made in his absence. (254) 
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14. You are further instructed that any ~tatt)tnent 
or declaration, if any n1ade, out of eourt. hy any of the 
alleged conspirators and in the ab:s~ne~) of other alleged 
conspirators or other per~•Jn:s rlailnfld to be con~pirators, 
mav not be considered bv You as eYidenre against such . . . 
absent persons, as to the existence or relation of an al-
leged conspiracy or unla"""ful agreen1ent or as to a joint 
or common design or purpose:- and that, in such case, 
such existence or relation, as to such absent persons, must 
be shown by other evidence, either direct or circumstan­
tial beyond a reasonable doubt. ( 254) 

15. You are instructed that if you believe that 
either officer Holt or the witness Stubeck, or both of 
them, collected money, as they testified, you may not con­
sider this evidence as any proof of the agreement here 
even though you may believe the testimony of these wit­
nesses as to these matters, unless you believe that such 
collections were made, if you believe they were made, as a 
result of the agreement alleged here; or that such collec­
tions were made, if you believe they were made, because 
of the agreement alleged against the Defendants here. 
Such circumstances as these, when offered as evidence of 
the proof of a conspiracy and agreement, can only be re­
garded as proof of such if they point to the existence of 
the agreement alleged and are consistent with the exist­
ence of such agreement and tend to establish the same be­
yond a reasonable doubt. (255) 

16. Before you can find the defendants, or any of 
them, guilty of the offense charged in the Indictment, 
you must find from facts in evidence, from which it may 
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be reasonably inferred that the offense was committed in 
Salt Lake County, Utah, and you must find beyond a 
reasonable doubt, each and every one of the following 
elements: 

(1) That defendant E. B. Erwin was, between 
January 6, 1936, and February 5, 1938, the duly elected, 
qualified, and acting Mayor and Commissioner of Public 
Safety in and for Salt Lake City. 

(2) That defendant Harry Finch was, between 
March 15, 1936, and January 21, 1938, the duly appointed, 
qualified, and acting Chief of Police of Salt Lake City. 

(3) That defendant Frank A. Thacker was, be­
tween May 4, 1937, and January 20, 1938, a police officer 
and Captain of the Anti-vice Squad of the Police Depart­
ment of Salt Lake City. 

( 4) That on divers times, between January 7, 
1936, and January 1, 1938, the defendants herein, or 
either of them, conspired, agreed, and confederated 
among themselves, or with Ben Harmon, or with Golden 
Holt, or with Abe Stubeck, to permit, allow, assist, and 
enable houses of ill fame, hereinafter mentioned, resorted 
to for the purpose of prostitution and lewdness or to per­
mit, allow, assist and enable the lotteries, dice games, 
bookmaking and poker games, hereinafter 1nentioned, to 
be kept, maintained and operated in Salt Lake City, Salt 
Lake County, State of Utah in violation of the Statut~s 
of the State of Utah, and the Ordinances of Salt Lake 
City, as hereinafter set forth. 

( 5) That at least one of the following overt art~ 
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was committed : 
(a) That in the spring of 1937, a collection of 

money 'vas made at the Ace Billiards, 248 South Main 
Street, Salt Lake City, Utah. 

(b) That in the spring of 1937, a collection of 
money was made at the Peter Pan Card Club, 222 South 
Main Street, Salt Lake City, Utah. 

(c) That on or about the first of any month 
from June, 193·7, to January, 1938, money was collected 
from a house or houses -of ill fame, as alleged in the In­
dictment. 

(d) That between January 6, 1936, and Jan­
uary 1, 1938~ the defendants permitted, allowed, enabled, 
and assisted a house or houses of ill fame to operate in 
violation of State Statutes and of the Ordinances of Salt 
Lake City. 

(e) That during the time herein alleged the 
defendants permitted, allowed, enabled, and assisted lot­
teries, bookmaking places, dice games, and poker games 
to be kept, operated, and maintained in violation of the 
Statutes of the State of Utah. (257) 

(6) That any such overt act or acts was or were 
in furtherance of said conspiracy, agreement, or c.om­
bination charged in the Indictment. 

17. Yon are instructed that the agreement is the 
assence of the charge, and while it is necessary, in order 
to establish a conspiracy, to prove a combination of two 
or more persons, by concerted action, to accomplish the 
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criminal or unlawful purpose, it is not necessary to con­
stitute a conspiracy that two or more persons should 
meet together, and enter into an explicit or formal agree­
ment for an unlawful scheme, or that they should directly, 
by words or in writing, state what the unlawful scheme 
was to be, and the detail of the plans or means by which 
the unlawful combination was to be made effective. It is 
sufficient if two or more persons, in any manner, or 
through any contrivance, come to a mutual understanding 
to accomplish a common and unlawful design. In other 
words, where an unlawful end is sought to be effected, 
and two or more persons, actuated by the common pur­
pose of accomplishing that end, work together, in any 
way in furtherance of the unlawful scheme, every one of 
said persons becomes a member of the conspiracy, al­
though the part he was to take therein was a subordinate 
one, or was to be executed at a remote distance from the 
other conspirators. ( 258) 

18. The court instructs the jury, as a matter of law, 
that to constitute the crime of conspiracy as alleged in the 
Indictment, it is not necessary that the defendants should 
succeed in their purpose and design. It is enough if the 
common purpose and design was formed in the manner 
and way as charged in the Indictment and that any one 
of the alleged overt acts was done in furtherance of such 
design and purpose by either of the defendants. If the 
conspiracy charged in the Indictment has been proved 
to the satisfaction of the jury, beyond a reasonable doubt, 
then the act of either one of the defendants, or the acts 
of said Golden Holt, Ben Harmon or Abe Stu beck, in fur· 
therance of the common purpose and design proved, as 
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aforesaid, "ill be regarded as the act of all. ( 259) 

19. You are instructed that a person 1nay join a 
conspiracy after it has been formed, and, if he partici­
pates knowingly, he becon1es a party thereto just as 
though he conceived the plan. 

20. (a) You are instructed that it is a violation of 
the Statutes of this State and of the Ordinances of Salt 
Lake City for any person to keep a house of ill fame re­
sorted to for the purpose of prostitution or lewdness in 
Salt Lake City, and County, State of Utah. 

(b) You are instructed that it is a violation of 
the Ordinances of Salt Lake City and Statutes of this 
State for any person within Salt Lake City and County, 
State of Utah, to knowingly conduct, keep or maintain a 
house, building, room or other place where poker or dice 
ga~es are played for money, merchandise or anything of 
value and the same is won or lost upon chance, or where 
bets are made on the result of a hors·e race by means of 
bookmaking. 

(c) You are instructed that it is a violation of 
the Statutes of this State and the Ordinances of Salt 
Lake City for any person ''-ri.thin Salt Lake City and 
County, State of Utah, to conduct or operate any lottery 
for the disposal or distribution of property, money or 
other valuable thing, in whole or in part, by lot or 

........... ~ chance, among persons who have agreed to pay any 

money or to give anything of value for the chance privi­
: lege or opportunity of obtaining such property, money or 
~ other valuable thing, or portion of it, or for any share or 
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interest therein, upon any agreement, understanding 
promise or expectation that it is to be distributed or dis. 
posed of in whole or in part by lot or chance among such 
persons. ( 260) 

21. You are instructed that the witnesc Golden Holt 
was an accomplice in the commission of the crime charged 
in the Indictment, if such crime was committed, but such 
fact does not make the said Golden Holt incompetent as a 
witness. In order, however, that a conviction be had on 
the testimony of an accomplice, such testimony must be 
corroborated by other evidence which in itself, and with­
out the aid of the testimony of the accomplice, tends to 
connect the accused with the commission of the offense. 
The corroboration is not sufficient if it merely shows the 
commission of the offense or the circumstance thereof. 
It is not essential that the corroborative evidence shall 
be sufficient to support a verdict of guilty, nor is it es­
sential that the testimony of the accomplice be corrobor­
ated on every material point. It is sufficient if the testi­
mony of the accomplice is corroborated as to some ma­
terial fact and if the corroborative evidence in and of it­
self connects the accused with the commission of the 
crime charged. (261) 

22. The State contends that Golden Holt, Ben Har· 
mon, and Abe Stubeck were co-conspirators of the de­
fendants. You are instructed that the acts and declara­
tions of a co-conspirator are the acts and declarations of 
the conspirator. So, if you believe, beyond a reasonable 
doubt, that the defendants, or any of them, were conspira­
tors, as charged in the Indictment, and if you believe be· 
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yond a reasonable doubt that ~aid Holt. Harrnon, and 
Stubeck 'vere eo-conspirator~. to the defendant~. or any 
of them. then the acts and declarations of the co-con~pir­
ators n1ay be considered by you as the arts and declara­
tions of the conspirators, but said acts and declarations, 
before you can consider them, 1nust be in furtherance of 

the conspiracy. 

23. (a) The term dconspiracy" means a combina­
tion or confederacy between two o: more persons formed 
for the purpose of comnritting, by their joint efforts, 
some unlawful or criminal act. A conspiracy cannot exist 
without the combination or confederacy of at least two 
persons. 

(b) The term ''admission'' means the act of 
acknowledging something asserted; acquiescence or con­
currence in the truth of an allegation or statement; con­
ceding that a statement is true. 

24. You have been instructed that the basis of the 
conspiracy charged is the agreement, as alleged in the in­
dictment, and the uniting of defendants therein, and that 
it is distinct from the offense, if any, intended to-be ac­
complished, as the result of the conspiracy, if there was 
a conspiracy. The State has claimed that certain overt 
acts were committed by the defendants in the further­
ance of the alleged conspiracy. You are now further in­
structed, in addition to all that the Court has heretofore 
instructed you, that before you can convict the defend­
ants, or any of them, you must first all believe, beyond a 
reasonable doubt, that said defendants, or defendant, or 
any of them, you must first all believe, beyond a reason-
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able doubt, that said defendants, or defendant, committed 
some one or more of the overt acts alleged in the Indict­
ment, and that they did so in furtherance of the conspir­
acy as charged in the Indictment. If you do not so agree, 
then you must acquit the defendants. (263) 

25. You are further instructed that some testimony 
on cross examination of the defendant Thacker was ad­
duced, in substance, that after he was discharged from 
further service as a police officer of Salt Lake City he 
appealed or applied to the Civil Service Commission of 
Salt Lake City to be reinstated and that such application 
was denied; but that such evidence, when admitted was, 
as then stated by the court, received only for a limited 
purpose, but in connection therewith, the court charged 
you that such evidence may not, and should not, be con 
sidered by you as evidence tending to show the guilt of 
the defendant as to the offense charged in the indictment, 
or as to having any bearing thereon, and that whatever 
action the said Civil Service Commission may or may not 
have taken, can in no sense be consider by you as any 
determination of the guilt or innocence of the defendant 
Thacker of the offense charged against him by the in­
dictment, nor as a determination of any material fact 
involved in the indictment. Such evidence was not ad­
mitted by the court for any such purpose. (264) 

26. In instruction I the Indictment of the Grand 
Jury is recited, and instruction No. II gives the gist 
thereof . Neither of these are evidence, nor can they be 
considered by you as such. To the Indicemtnt, and to the 
charge contained therein, the defendants have each 
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pleaded that they are not guilty. Their respectiYe pleas 
puts in issue eYery essential faet eonstituting the offense 
charged, and casts upon the State the burden of proving 
every essential allegation thereof to your satisfaction be­
yond a reasonable doubt. (Other instructions were for­

mal.) 

''THE COURT: X o"-~ gentlemen of the jury, there 
is evidence in this case of a forn1er acquittal, touching the 
evidence relating to )fessers Erwin and Pearce. The 
court has determined, as a matter of law, that that issue 
is not before you for your deliberations. So, any evidence 
in this case which touches upon the question of_ a former 
acquittal, as touching evidence introduced in behalf of 
Messers. Erwin or Pearce, is not to be considered by you. 

Now, I take it there is no objection to that just being 
stated in the record that way, without writing a special 
instruction upon it. 

MR. MULLINER: Your Honor, of course, we re­
serve our general objection, subject to the record that 
has just been made with relation to it. 

THE COURT: Yes, but you do not object to having 
the court make this statement now without writing it in 
the instructions! 

MR. MULLINER: No, not at all. 

THE COURT: Very well. 

MR. MUSSER: The record made by Mr. Mulliner 
for his client will apply to Mr. Erwin as well? (2155) 

THE COURT: Yes; the record here and in cham­
bers.'' 
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VERDICT 

We, the Jurors impaneled in the. above case, find de­
fendant R. 0. Pearce, guilty of the crime of Criminal 
Conspiracy, an indictable misdemeanor, in Violation of 
Title 103, Chapter 11, Section 1, Revised Statutes of 
Utah, 1933, as charged in the Indictment. (268) 

We the Jury recommend leniency, in behalf of de­
fendant R. 0. Pearce. 
Dated April 29th, 1939. H. E. GIERS, Foreman 

We, the Jurors impaneled in the above case, find 
defendant Harry L. Finch, guilty of the crime of Criminal 
Conspiracy, an indictable misdemeanor,_ in Violation of 
Title 103, Chapter 11, Section 1, Revised Statutes of 
Utah, 1933, as charged in the Indictment. 

Dated April 29th, 1939. H. E. GIERS, Foreman 

We, the Jurors impaneled in the above case, find 
defendant E. B. Erwin, guilty of the crime of Criminal 
Conspiracy, an indictable misdemeanor, in Violation of 
Title 103, Chapter 11, Section 1, Revised Statutes of 
Utah, 1933, as charged in the Indictment. (270) 

Dated April 29th, 1939 H. E. GIERS, Foreman 

Exceptions were taken to the instructions as given 
and to the refusal of the court to give requests of defend­
ants as follows : ( 2162) 

<' 

.EXCEPTIONS 

MR. MULLINER: The defendant Pearce at this 
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time excepts to the refusal of the court to g1ve his 

Request No. 2, 
He separately excepts to each nu1nbered paragraph 

therein, which v:e stated in the title sheet to be separate 

requests. 
REQUEST NO. ~ 

You are instructed that before there can be 
any connetion in this case, proof of the alleged 
conspiracy or agree1nent must be made by the 
state to your satisfaction and beyond a reasonable 
doubt. If, after considering all of the evidence and 
the instructions of the Court, you have a reason­
able doubt as to the entering of the defendants, or 
any of them, into such agreement as is alleged in 
the indictment, then it is your duty to acquit such 
defendants 

1. The Court charges you that there is not 
sufficient direct or positive evidence that the de­
fendants. or any of them, with each other, or 
otherwise, actually met or expressly agreed to 
permit or allow the places as alleged herein to 
operate. In this connection, however, the cour~ 
charges you that such agreement need not be 
shown b~~ circumstantial evidence, if such circum­
stantial evidence be sufficient to satisfy your 
minds beyond a reasonable doubt when considered 
in the light of the instructions as to circumstantial 
evidence given you herein. ( 189) 

2. In this connection you are instructed that 
the circumstances relied upon to prove the alleged 
conspiracy or agreement must be independent of 
any of the alleged conspirators, and that only cir­
cumstances can be relied upon, if any there be, 
which point unerringly to, and distinctly indicate 
the existence of such agreement or conspiracy and 
the knowing and guilty participation of the de-
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fendant or defendants . sought to be convicted 
therein, and are consistent only there\vith. Such 
circumstances as are relied upon must be them­
selves proven and must be consistent only with the 
guilt of the accused of the offense charged, and 
must be inconsistent with any reasonable hypo­
thesis of innocence of the offense charged and not 
capable of explanation on any other reasonable 
hypothesis than that of ·guilt of the offense 
charged. 

If the circumstances relied upon by the State 
do not comply with the foregoing instructions they 
are not to be considered by you as proof of the 
conspiracy or agreement alleged. 

3. In this connection you are further in­
structed that in weighing and considering the evi­
dence of circumstances, if any evidence of circum­
stances you find there are tending to prove the al­
leged agreement or conspiracy, you are not to con­
sider in this connection, or as proof of the con­
spiracy, or the participation of the defendants 
or any of them, in said agreement, any statement 
of declaration or alleged admission made by any 
alleged conspirator. The existence of the con­
spiracy charged cannot be established against any 
alleged conspirator herein by evidence. of the acts 
or declaration of any other alleged conspirator, 
done, or made in the .absence of the conspirator 
sought to be charged. A conspiracy cannot be 
shown by the declarations of the alleged conspir· 
ators, nor are the declarations made by one coD· 
spirator to another evidence to establish the coD· 
nection of a third person with the alleged conspir· 
acy. The conspiracy or agreement, if any there 
was, must be shown to your satisfaction before 
you can consider for any purpose herein the alleg· 
ed acts or declarations of any alleged conspirator 
as against any .other alleged conspirator.· 
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(57 F. X (2d) 1039: 36 L. Ed. 445.) (190) 
-!. In this conneetion you are further in­

structed that ac4..~ording to the eYid.eneP of the 
State ·s o'vn "·itnesses. gan1bling in licensed card 
roon1s and prostitution and lntterie~ operated 
before and after, as "·ell as during, 1936 and 
1937. Such operations are not to be considered 
by you as any eYidence of an agree1nent or con­
spiracy between the defendants as alleged herein. 
Such conditions exist, or 1nay exist in the absence 
of the alleged agreement. and their operation, 
therefore, is consistent "ith the absence of such 
agreement and cannot be considered by you as 
proof that such agreement existed. (193) 

He excepts separately to the failure and refusal of 
the court to give Request No. 3. 

REQlTEST NO. 3 

Your attention is directed to a conversation 
between police officer H. K. Record and Mr. 
Pearce. Both of these parties testified that there 
had been but one conversation between them. at 
any time. The testimony is in conflict as to the 
subject and also the circumstances of the con.:. 
versation. 

Regardless of what you may believe the con­
versation to have been, you are instructed that the 
mention of any other Defendant therein, if you 

· believe one was mentioned, is not to be considered 
by you as evidence against such Defendant either 
of the conspiracy alleged or of his connection with 
it. These matters cannot be proved by state­
ments of one Defendant in the absence of another 
Defendant, whose name may be claimed to have 
been mentioned. 

Furthermore, you are instructed that if you 
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believe the testimony of H. K. Record as to the 
conversation, and also believe that Ben Harmon 
was present, and that there was some proposal 
as to Record making graft collections from gam­
bling, still you may not consider this as any proof 
of the agreement or conspiracy here alleged. 

This would have been, if you believe the testi­
mony of this witness, another separate under­
taking, involving the witness Record who is not 
claimed to be a conspirator here, and any such 
proposal as you may believe was made, if you 
believe that any was made, was never carried out. 

In view of this conversation it is not shown 
that it came about as a result of the conspiracy 
here claimed and alleged. Whatever was said 
is as consistent with the absence ·of such conspir­
acy as with its existence. Such circu1nstances as 
are consistent with the absence of the agree1nent 
here alleged cannot be considered as any proof of 
such agreement. (192) 

He separately excepts to the court's not giving any 
request covering the subject matter requested therein, 
or in Request 3A. He excepts to the failure and refusal 
of th court to give request numbered 3A. 

REQUEST NO. 3A 

If the foregoing instruction is not given, De­
fendant Pearce seperately requests that the fol­
lowing be given. 

You are instructed that the testin1ony of 
H.K.Record as to an alleged conversation between 
himself and Mr. Pearce is not to be considered by 
you as any evidence or as tending in any way to 
prove the existence of the conspiracy here al· 
leged. Such conversation, in any view, is as con· 
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sistent 'vith the absenee of the eon~piraey ht~re 
alleged a~ "~ith it~ exi~h~nce and wa~ in no \\'ll Y 

~ . 
in furtherance thereof. ~ueh eireu1n~taneP~ a~ 
are con~istent '"ith the ah~ence of the agree1nent 
.here allegt>d cannot be considered bY You as anv ,__ '-- .. . . 
proof of the existence of such agreenlPnt. (193) 

This defendant (Pearce) excepts to the failure and 
refusal of the court to giYe defendant ·s request ntnnber 
4, either the first one or the altenative one, or any re­
quest sufficiently covering the subject matter. 

PEARCE-REQUEST NO. 4 

Evidence has been offered here from police 
officer Holt that he collected money from houses 
of ill fame, and from witness Kempner that 
.... \.be Stubeck collected some money at one time 
from the .... \.ce Billiard Hall. This is not evidence 
of the alleged agreement here and is not to be con­
sidered by you as any proof of the offense here 
charged, even though yon may believe the testi­
mony of these witnesses to be true. 

(Without waiving the foregoing request De­
fendant separately requests that if the above is 
not given as worded, that the following be given 
instead of the last sentence of the above request.) 

You are instructed that if you believe that 
either Officer Holt or the witness Stubeck, or both 
of them, collected money, as they testified, you 
may not consider this evidence as any proof of the 
agreement here, even though you may believe 
the testimony of these witnesses as to these rna t­
ters, unless yon believe that such collections were 
made, if you believe they were made, as a result 
of the agreement alleged here; or that such col­
lections were made if yon believe they were made, 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



286 
because of the agreement alleged against the de­
fendants here. Such circumstances as these, when 
offered as evidence of the proof of a conspiracy 
and agreement, can only be regarded as proof 
of such if they point to the existence of the agree­
ment alleged and are consistent with the existence 
of such agreement and tend to establish the same 
beyond a reasonable doubt. 

150 P. 846. See also other cases cited on 
circwnstantial evidence. ( 194) 

The defendant excepts to the failure and refusal of 
the court to give his request No,. 5. 

And particularly in that respect excepts to the 
failure or the refusal of the court to give any request 
upon the question of separate conspiracies, or different 
consi piracies from the general one alleged. 

PEARCE-REQUEST NO. 5 

You are instructed that it is not sufficient in 
this case that you may find that some one or more 
offenses may have been committed by one or more 
alleged conspirators or that there may have been 
some agreements or understandings, other than 
the agreement here alleged as constituting the 
conspiracy charged between different persons at 
different times. 

The sole agreement alleged here is one be­
tween the alleged conspirators to permit, allow 
and assist houses of prostitution and lotteries and 
gambling devices, as alleged, to operate. It is 
this agreement that must be proved to your minds 
beyond a reasonable doubt before you can con­
vict anyone here charged. 

Even though you may believe that there was 
some- understanding bet,veen officer Holt and 
Abie Rosenblum in 1936 to collect money from 
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houses of prostitution. or though you n1ny belieYc 
there nul.y have been ~c.nne agrc.\Pinent hPhYPc.\n 
officer Holt and Ben Har1non in the later n1onths 
of 1937 to eolleet 1noney fron1 hon~~~ of pro~titu­
tion, or if you ~hould believe that there nu1~· hav(\ 
been some agreement bet"~~n ~\he Stubeck and 
Ben Harn1on to eollect money in eertain Inonths 
in the early spring of 19~17: and ~Yen though you 
n1a' be convinced bevond a reasonable doubt that ., . 
some of the defendants may have entered into one 
or more of these separate agree1nents, if you be­
lieve them to be such, still you cannot, by reason 
of this, convict any of the defendants in this case. 
The agreement charged against the defendants 
is not an agreement of this nature, nor an agree­
ment to collect money at all. ~loreover, where, 
as here, a single conspiracy, general in its nature, 
is charged, defendants cannot be convicted upon 
proof merely of other offenses or of other or 
smaller conspiracies or of any conspiracy different 
from that alleged. (195) 

295 U. S. 78, 79 L. Ed. 1314. 
43 Fed. 2d. 890. 

The defendant excepts to the failure and refusal of 
the court to give his request No. 6, or any instruction 
covering the subject matter of that request. 

PEARCE-REQUEST NO. 6 

Your attention is called to the testimony of 
atorney Harris concerning certain conversations 
with Mr. Pearce, one of the defendants, in this 
connection the court instructs you that the state­
ments claimed to have been made by Mr. Harris in 
these conversations concerning what he claimed 
to have investigated or had heard or had found 
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out, is not evidence of the facts thus stated by 
him or of the actual existence of any such things 
so stated; and, you are further instructed that 
there was nothing done or said by Mr. Pearce in 
those conversations which was or which can be 
considered by you as an admission on his part 
of guilt of the offense here charged or of guilt 
of any offense. 

You are also instructed that whether or not 
you believe Mr. Pearce could or could not have 
given information to Mr. Harris concerning the 
matters discussed cannot be considered by you 
in this case. He was under no legal duty to give 
information even though he could. ( 196) 

This defendant further excepts to the f~ilure and 
refusal of the court to give his request No. 8, or any in­
struction covering the subject matter of that request. 

PEARCE-REQUEST NO. 8 

You are instructed that the statements of at­
torney Fisher Harris, or the statements of any 
other witness or person alleged to have bePn 
made to Mr. Pearce, or to any other defendant, as 
to what the said attorney Harris, or any other 
said witness, or any person, had heard or had 
found out as to any fact, or as to any condition 
in Salt Lake City, or as to any alleged pay-off, are 
not evidence of the truth of anything asserted in 
any such statement, and cannot be considered by 
you as evidence of any alleged fact or of any con­
dition or thing that the said attorney Harris, or 
any other witness, or any other person, stated 
that he or they had heard or had found outabout. 
(198) 

This defendant excepts to the failure and refusal 
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of the court to give his request number 9, or any instruc­
tion covering the subjert n1atter of that request. 

PE ... -illCE-REQUE~T NO. ~l 

You are instructed that in another ca~P re­
ferred to herein as ~o. 10785. by the ~tate against 
~Ir. Pearce and ~[r. Er,vin, t"'"O of the defendant~ 
herein, and Mr. Ben Harmon, it "·a~ charged that 
at a time on or about the first day of June, 1937, 
they received from the earnings of prostitutes 
collected by police officer G·olden Holt fron1 the 
houses of ill fame as herein alleged a sum of 
money knowing it to be the earnings from prosti­
tution. On this charge the said defendants 'vere 
tried and were acquitted. The testimony here 
given by Golden Holt as to this collection of ap­
proximately $500.00 and the alleged delivery 
thereof to Mr. Pearce ~s office and the placing of 
the same on his desk, was given in support of the 
said charge of which the said defendants were 
acquitted. On the other charge the same evidence 
was considered by the jury as to the delivery of 
money to ~Ir. Pearce and by the same 'vitnesses 
as has been given here. 

The said defendant, R. 0. Pearce, having been 
acquitted of the charge of receiving said money 
from the earnings of women engaged in prosti­
tution, knowing it so to be such, you are instructed 
that he cannot be tried again on that issue. You 
are therefore further instructed that there is no 
evidence before you to be considered by you that 
any money was delivered to the said defendant 
R. 0. Pearce, as testified to by the witness Holt, 
or that the said Pearce reGeived any such money 
knowing it to be from the earnings of prostitu­
tion, or at all. (199) 
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Defendant also expects to the failure and refusal of 
the court to give his request number 10, or any instruc­
tion covering the subject matter of that request; 

And particularly as set out in the paragraph com­
mencing near the middle of the first page ; 

And again separately as to the paragraph com­
mencing near the bottom of that page; 

Excepts separately and particularly as to the last 
paragraph of that request; there being no instruction 
covering the point that the bill of particulars limited the 
matter of the agreement here, and the bill of particulars 
was given to the jury. 

There appears to be no instruction on any limita­
tions upon the 'indictment as contained in any of the pro­
visions of the bill of particulars. ( 2164) 

PEARCE-REQUEST NO. 10 

You are instructed that the State has alleged 
herein as overt acts, four matters: 

1. That the defendant, between March 15, 
1936, and January 1, 1938, permitted, allowed and 
assisted and enabled houses of ill fame to be op­
erated. 

2. That during said period the defendants 
permitted, allowed and assisted lotteries and other i 

games of chance and gambling devices to be op· 
era ted. 

3. That on or about the first day of each and 
every month "between the months of June, 1937, 
and January, 1938'' the defendants collected and 
caused to be collected, money from the operators 
of houses of ill fame. 
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4. That at various titne~ bet,veen .r\pril 1, 
1936, and January 1, lH:iS, the defendants collected 
and caused to be collected 1uoney fron1 the opera­
tors of lotteries, book making and other games of 
chance. 

You are instructed that before there can be 
any conviction here the State n1ust prove beyond a 
reasonable doubt the conrmission of one or more 
of the said alleged o\ert arts by one of the al­
leged conspirators. at a time when the alleged 
agreement. if any, has been proved beyond a rea­
sonable doubt to be in existence, and that such 
persons, if any, eomn1itting the said overt act, 
then had knowledge of the said agreement and 
was acting pursuant thereto. 

It is not enough that you may believe that 
Golden Holt may have collected money and that 
Ben Harmon may have been interested in or con­
nected therewith, or that Golden Holt may have 
collected money and that Abe Rosenblum may 
have been interested in or connected therewith, 
unless you also find that the said persons at said 
time were joined in a conspiracy and agreement 
with the defendants here accused as said agree­
ment is herein alleged, and that they were acting 
pursuant thereto. 

You are further instructed that the State 
herein has limited its claim that houses of pros­
titution, book making and games of chance were 
permitted to operate to the allegation that they 
were permitted to operate by the defendans here­
in, other than Mr. Pearce, and by the failure of the 
other defendants or the refusal to make arrests 
of such opera tors. In this connection you are in­
tions that an arrest would have been justified, and 
structed that any such failure or refusal, if any 
there be, must be shown to be under such condi­
also that if there was any such failure or refusal 
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under any such conditions, that the person so act­
ing was acting with knowledge of the existence of 
an agreement and conspiracy as herein alleged, 
if such has been proved, and acting with the other 
conspirators alleged, and, with such knowledge 
acting in furtherance of such conspiracy, if any 
there was. ( 201.) 

We desire at this time to except to the failure and 
refusal of the court to give our request which is numbered 
in the file here as '' 11.'' It was mentioned in the .record 
as being submitted by all of us, upon the subject of al­
leged adn1issions by silences; particularly that the court 
gave no instruction at all covering that subject. 

Then we except separately to the failure and refusal 
of your Honor to give the last portion of that, which is 
written in pen and ink, or any other instruction covering 
the subject therein requested to be instructed upon. 

REQUEST NO. 11. 

You are instructed in this case that it is 
claimed that some admissions, by some of the 
defendants, by their silence were made. In this 
connection you are instructed that there is no 
admission by mere silence unless there is a direct 
accusation of the charge made in the case, made 
to the defendant himself. It must be a charge 
that the defendant committed the offense and not 
that the person making the statement has merely 
heard it or heard a rumor or something of that 
character; and it must be such an accusation and 
under such circumstances that an ordinary rea­
sonable man would feel called upon to deny. If 
it is not so made, under such circumstances, it is 
not to be considered as an admission. 
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(Ink) 
You are further instructed that the offense 

of conspiracy cannot be proYen by staten1ents or 
admissions of the defendants or any of them out 
of the presence of the others. ( 202) 

MR. LOOFBOURO,\"": C\nues no\v the defendant 
Harry L. Finch, and excepts to the refusal of the court 
to give request Xo. 1 by the defendant Harry L. Finch. 

REQUEST NO. 1 BY THE DEFENDANT 
HARRY L. FINCH: 

You are instructed that there is not sufficient, 
competent evidence in this case to support aver­
dict of guilty of the crime of criminal conspiracy 
charged in the indictment against the defendant 
Harry L. Finch, and you are instructed to return 
the verdict of not guilty as to the Defendant Har­
ry L. Finch. ( 183.) 

Excepts to the ~efusal of the court to give Request 
No. 3 by the defendant Harry L. Finch, or to give any 
request upon that subject. (2165) 

! 
REQUEST NO. 3 BY THE DEFENDANT 

HARRY L. FINCH: 

You are instructed that an arrest is made by 
an actual restraint of the person of the individual 
arrested, or by his submission to the custody of 
an officer. The individual arrested must not be 
subjected to any more restraint than is necessary 
for his arrest and detention. In other words, man .. 
ual custody or restraint is not essential to the 
effectuation of an arrest if the individual submits 
to a manifestation or claim of authority to make 
the arrest and an expression of intent to execute 
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such authority. ( 185.) 

MR. :rvt:USSER : Comes now the defendant E. B. 
Erwin and excepts to the court's failure or refusal to 
give this defendant's request for Instruction No. 6. 

E. B. ERWIN'S REQUEST FOR INSTRUC­
TION NO.6 

You are instructed that there is no evidence 
that any money was paid by or collected from 
operators of lotteries, dice games, slot machines, 
book-making establishments, and other gambling 
devices. ( 158) 

Excepts to the court's failure or refusal to give this 
defendant's request No.7. 

E. B. ERWIN'S REQUEST FOR 
INSTRUCTION NO. 7. 

You are instructed that you may not consider 
as being evidence in this case the testimony of 
the witness, Dar Kempner, wherein he testified 
that one Abe Stubeck told him that he, Abe Stu­
beck, collected money from card games and took 
it over to Harmon's place and that Harmon split 
it with Erwin and his crowd. This is not evidence 
that the defendant E. B. Erwin ever received 
any of said money, nor is it evidence that Ben 
Harmon ever gave him any money, nor is it evi­
dence that the defendant Erwin ever entered into 
a conspiracy or an agreement to take or receive 
any such money. (159) 

Excepts to the court's f~ilure or refusal to give this 
defendant's request No. 8. 
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E. B. ERWIN'S REQUEST FOR 
INSTRUCTION NO. 8. 

You are instructed that there is no evidence 
that the defendant E. B. Er,Yin, "?ith any of the 
other defendant:5 ,or "?ith any other person, or at 
all, bet,veen the 15th day of .March, 1936, and the 
first day of Janary, 1~138, or at any other time, 
permitted, allowed, assisted, or enabled lotteries, 
dice games, slot machines, book-making, and other 
gambling devices or gan1es of chance, to be kept, 
maintained, and operated in Salt Lake City, or 
at any other place. (160) 

Excepts to the court's failure or refusal to give this 
defendant's Request No. 11. 

E. B. ERWIN'S REQUEST FOR 
IN"STRUCTION NO. 11 

The Court charges you that as to the defend­
ant E. B. Erwin, there is no evidence to show that 
he collected any money from any of the operators 
or inmates of any of the houses of ill-fame, or 
from any of the operators or other persons en­
gaged in lotteries, dice games, slot machines, book 
making or of any gambling device or other games 
of chance, or that he authorized or directed or 
caused any such monies to be so collected for the 
purpose and what on the record has been referred 
to as "pay-offs" or otherwise, nor is there any 
evidence that he had any knowledge of, or ac­
quiesced in any such collections, if any were made, 
during any of the times alleged in the indictment, 
between ].rfarch 15, 1936 and January 1, 1938, or 
between April1, 1936 and January 1, 1938, or at 
any other time claimed by the State when any 
such moneys were so collected or caused to be 
collected, and thus, if on the evidence, you find 
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that any such collections were made, such evi­
dence may not be considered by you against the 
defendant E. B. Erwin. (163) 

Excepts to the court's failure or refusal to give this 
defendant's Req~est No. 12. 

E. B. ERWIN'S REQUEST FOR 
INSTRUCTION NO. 12 

You are instructed that there is no evidence 
that the defendant E. B. Erwin at any time stated 
in the indictment, or at any other time, received 
any monies collected by witness Holt, or by any 
other person, from operators or inmates of any 
house or houses of ill-fame in Salt Lake City. 
(164) 

Excepts to the court's failure or refusal to give this 
defendant's Request No. 13. 

E. B. ERWIN'S REQUEST FOR 
INSTRUCTION NO. 13. 

You are instructed that there is no evidence 
that the defendant E. B. ·Erwin received any 
moneys collected by anyone from operators or 
other persons engaged in lotteries or dice games 
or slot machines or book making or other games 
of chance or gambling devices operated at any 
place~ in Salt Lake City. (165) 

Excepts to the court's failure or refusal to give this 
defendant's Request No. 17. 

E. B. ERWIN' S REQUEST FOR 
INSTRUCTION NO. 17. 

You are instructed that there is no evidence 
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that the defendant E. B. ~~ r\vin, he tween March 
15, 1936, and January I. 19:18, or at any other 
time, 'vith any of the other defendants nan1ed in 
said indictment or other,vise or at all permitted, 
allo,ved, assisted, or enabled houses of ill-fame, 
resorted to for the purposes of prostitution or 
lewdness, to be kept, n1aintained, and operated at 
various places in Salt Lake City, or otherwise, or 
at all. ( 172) 

Excepts to the court· s failure or refusal to give this 
defendant's Request Ko. 18. 

E. B. ERWIN'S REQUEST FOR 
INSTRUCTION NO. 18 

l~ou are instructed that there is no evidence 
of E. B. Erwin ever receiving or taking any money 
paid by or collected from operators of houses of 
ill-fame in various places in Salt Lake City, or 
at all, and there is no evidence that the defend­
ant E. B. Erwin ever collected any money from 
operators of houses of ill-fame in Salt Lake City, 
or othermse, or that such operators or prostitutes 
ever paid him any money during any of the time 
mentioned in the indictment or in the evidence 
introduced in this case or at all. (173) 

Excepts to the court's failure or refusal to give this 
defendant's Request No. 19. 

E. B. ERWIN'S REQUEST FOR 
INSTRUCTION NO. 19 

You are instructed that the witness Ben Hun­
saker related certain conversations which he 

- claimed he had with the defendant E. B. Erwin. 
You are instructed that you must not consider 
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any such statement alleged to have been made by 
the defendant E. B. Erwin to the witness Ben 
Hunsaker as in any sense being an admission of 
the said E. B. Erwin that he was guilty of enter­
ing into a criminal conspiracy as alleged in the 
indictment or that he committed any of the overt 
acts alleged in the indictment. ( 17 4.) 

Excepts to the court's failure or refusal to give this 
defendant's Request No. 20. 

E. B. ERWIN'S REQUEST FOR 
INSTRUCTION NO. 20. 

You are instructed that the witness Ben Hun­
saker related certain conversations which he 
claimed he had with the defendant E. B. Erwin. 
You are instructed to totally disregard all of such 
testimony with respect to said claimed conversa­
tions unless you first find that the defendant E. B. 
Erwin entered into the criminal conspiracy and 
agreement set out in the indictment with one or 
more of the defendants named in the indictment. 
(175) 

Excepts to the court's failure or refusal to give this 
defendant's Request No. 21. 

E. B. ERWIN'S REQUEST FOR 
INSTRUCTION NO. 21 

You are instructed that the witness Fisher 
Harris related certain conversations which he 
claimed he had with the defendant E. B. Erwin. 
You are instructed to totally disregard all of such 
testimony with respect to said claimed conversa· 
tions unless you first find that the defendant E. B. 
Erwin entered into the criminal conspiracy and 
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agreement set out in the indictment 'vith one or 
more of the defendant~ nruned in the indictment. 
(176) 

Excepts to the court·~ failure or refu~al to giYe this 
defendant·s Request No. :22. 

E. B. ER,\IN 'S REQUEST FOR 
IXSTRUCTION NO. 22 

You are instructed that the "'itness Fisher 
Harris related certain conversations which he 
claimed he had "ith the defendant E. B. Erwin. 
You are instructed that you must not consider 
any such statement alleged to have been made by 
the defendant E. B. Erwin to the witness Fisher 
Harris as in any sense being an admission by the 
said E. B. Erwin that he was guilty of entering 
into a criminal conspiracy as alleged in the indict­
ment or that he committed any of the overt acts 
alleged in the indictment. (177) 

Excepts to the court's failure or refusal to give this 
defendant's R.equest No. 23. 

E. B. ERWIN'S REQUEST FOR 
INSTRUCTION NO. 23 

The witness :\Irs. Runzler testified that in the 
forepart of 1937 she had a conversation with E. B. 
Erwin in the presence of Mrs. Erma Van Cott 
and ~Irs. Lee Wright at which she testified that 
Mrs. Van Cott stated that according to informa­
tion she had received that Mr. Erwin was receiv­
ing a pay-off $750.00 a month, to which the de­
fendant E. B. Erwin replied '' Oh, I am accused 
of that too, am I?" 

Your are instructed that this reply of the de­
fendant E. B. Erwin cannot be considered by you 
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as an admission that· he was in any sense guilty 
of the offense he is accused of committing in the 
indictment, nor can it be considered by you as 
being an admission by him that he did receive any 
money from the pay-off, or had ·committed any of 
the overt acts alleged in the indictment. 

You are further instructed that you may not 
consider said testimony as against the defendant 
E. B. Erwin, or any other defendant, unless and 
until you first find that the defendant E. B. Erwin 
with one or more of the other defendants entered 
into the criminal conspiracy and agreement al­
leged in the indictment. ( 178) 

Excepts to the court's failure or refusal to give this 
defendant's Request No. 26. (2166) 

E. B. E·RWIN'S REQUEST FOR 
·INSTRUCTION NO. 26 

You are instructed that in the case of The 
State of Utah vs. E. B. Erwin and R. 0. Pearce, 
referred to herein as No. 10785, it was charged 
that the defendant E. B. Erwin accepted approxi­
.mately $500 collected by Police Officer Golden 
Holt from women engaged in prostitution. On this 
charge the defendant was tried and acquitted. The 
testimony here given by Golden Holt as to the 
collection of approximately $500 and the alleged 
delivery thereof to Mr. Pearce's office and the 
placing of the same on his desk, was given in 
support of the charge in the above case, No. 10785, 

. of which the defendant E. B. Erwin was acquitted. 

The defendant E. B. Erwin having been ac­
quitted of the charge of receiving said money from 
the earnings of women engaged in prostitution, 
knowing it to be such, you are instructed that he 
cannot be tried again on that issue. You are there-
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fore instructed that there is no eYidence before 
you to be considered by you that any n1oney \vas 
deliYered to or reeeiYed by the defendant E. B. 
Erwin as testified to by the witness Holt or that 
the said E. B. Erwin received the or any such 
money. {lSl) 

~fR. ~ULLIXER: Con1ing no\v to the instructions 
given by the court, the defendants except to the giving 
of the indictment as it \Yas giYen, 'Yithout eliminating 
therefrom the reference to dice games and gambling de­
vices and other things on which there 'vas no evidence 
whatsoever submitted. 

Defendants further except that, in setting forth the 
issues to be tried here, there \vas no reference made to 
the limitations upon the indictment, or any restrictions as 
contained in the provisions of the bill of particulars, or 
any of them. 

We want to save an exception to paragraph 6 in 
which the court restricted the evidence, by statements 
to the jury, at the time the evidence was offered. 

In view of the refusals of the court as to our re­
quests, we object to the sufficiency of No. 6 upon the 
ground that it should have been covered in conversations 
by any alleged conspirator or any other person until the 
conspiracy was separately shown and established, as not 
being binding upon any other defendant here. 

The defendant Pearce excepts to Instruction No. 7 
as given, on the matter of circumstantial evidence, as 
being insufficient in a conspiracy case, and being open 
to the same objection on which the case that I cited, from 
7 Federal 2nd, was taken: (2167) 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



302 

The defendant separately objects to the insufficiency 
of 7 and to the applicability of it here to the facts of this 

case. 

Now, we will except to llA to llF, inclusive, and 
separately, as to each of those lettered paragraphs-they 
are instructions as to certain city ordinances-upon the 
ground that they are incompetent, irrelevant and imma­
terial. 

We separately object particularly that the court gave 
the ordinances, or at least some of them, in that way, 
to the jury by these instructions, but did not instruct, so 
far as I can find, upon the ordinances introduced by us 
as to the Civil Service Commission, or as to the duties 
of the City Attorney in enforcing the law, so far as I 
am able to find, at all. 

We except to Instruction No. 12, as given, and to the 
whole thereof. 

Except separately and particularly to the last five 
lines. 

We except to Instruction 12A, and to the whole 
thereof. 

We except separately and particularly to the last 
three lines thereof, in which it is stated: 

''Did actually participate therein in carrying out the 
same.'' 

Upon the ground that that instruction and that por­
tion of the instruction must provide that they parti­
cipated knowing of the existence of the agreement; and 
the mere fact that they may have done something, as to 
an overt act, would not be proper to instruct that that 
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would involve the1n. 
THE Cl)UR.T: ''There i~ that t (2168) 
MR. MlTLLI~ER: That i~ the 1a~t lines of 12, on 

page 14. 
THE COURT: I think you are right. I think I 

should put "'kno,vingly .. in there. 
MR. :lllTLLIXER: I doubt that ''knowingly'' is 

enough. It must be kno"·ing of the existence of the con­

tract. 
THE COt~RT: I think the instructions, perhaps, are 

sufficient anyhow, but I don't think it "\\70Uld hurt to have 
that in there-

'In other words, to find said defendants, or any of 
them, guilty as charged in the indictment, you are re­
quired to find, beyond a reasonable doubt, that they were 
parties to the alleged conspiracy or agreement,''-" that 
they were knowingly parties''. 

I will change that. I will put the word knowingly in 
there. 

If I do that, do you want me to bring the jury in~ 
MR. MULLINER: If you do I will still except to it, 

because doing something knowingly, like collecting money 
or gambling or going to these house of prostitution would 
not be enough. They would have to know of the existence 
of the alleged agreement. 

THE COURT: I am inclined to think it is fully 
covered; but when I examine it, if I find that it isn't, and 
I make an amendment there, then I better bring them 
back and read it to them. ( 2169) 

MR. HANSON: Yes, I think so. I think they better 
be all in and have it read to them. 
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MR MUI.JLINER: I don't want that one read again. 
MR. HANSON: All right. Then may the record 

show, if the court desires to amend it he may do so with­
out reading it. 

MR. MULLINER: Yes. 
THE COURT: Just make the correction with pen. 
MR. MULLINER: Yes. 
THE COURT : I am in doubt, but I may do it that 

way. 
MR. HANSON: Then may the record show an ex­

ception to the way the court amends it. 
THE COURT: To the amendment that it made-not 

to the method I used. 
MR. HANSON: No, not to the method. 
MR. ~1ULLINER: Except to No. 13, and to the 

whole thereof. 
We except to the first six lines separately, down to 

the including the word "them'', at the beginning of the 
6th line. 

Particularly where it says: ''a conspiracy or an 
agreement as alleged in the indictment actually existed 
and was entered into by said defendants, or by any two or 
more of them." ( 2170) 

That may refer to any alleged agreement or con­
spiracy that they might find here, or bet,veen any number 
here. In view of the other instructions here that 1night 
not have any reference to the general conspiracy alleged 
or to the defendants in that general conspiracy. 

THE COURT: I will read that, and if I decide to 
make an interlineation there I may make it on the same 
terms as the other one; is that right~ 
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MR. H ... -\.NSl1N: ~o far as the defendant Thacker is 
concerned, \Ye \vill agre~ to that. 

MR. MULLINER: Y ~s. and ''"~ "~ill, too. 
MR. H ... \XSl1N: You do. toot 
~IR. MlTSSER: Yes. 

MR. liULLIXER: ,,~ e except to the following lines: 
"Then the court charges that any staten1ent or declara­
tion, if any, made by any or more of such conspirators in 
furtherance and in purs~anee of the said conspiracy or 
agreement and while carrying out the same,'' down to the 
semi-colon after the \Vord therein:'' at the beginning 
of the 5th line on 15. That is separately excepted to. 

We except. commencing with the second word in the 
tenth line from the top of page 15, with the words ''nor 
are·'. 

\Ve except separately to the balance of that instruc­
tion No. 13. 

\\ e except separately again to the last two clauses 
in the instruction, that he had not participated therein if 
and when such statements and declarations were made in 
his absence. ( 2171) 

In that connection we except to the failure of the 
court to give our requests or to instruct, or to the suf­
ficiency of that instruction, or any instruction, that such 
statem.ents between persons alleged to be conspirators, or 
others, cannot be considered in any way as proof of the 
existence of th~ conspiracy, or as proof of the connection 
of any defendant mentioned in any such statement there­
with. 

We except to 14, and the whole thereof. 
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We make the same statement with relation to 14, and 
the sufficiency of any instruction to tell the jury they 
can't consider any statement made by any of the alleged 
conspirators as in any way tending to prove the conspir­
acy or any absent alleged conspirator's connection there­
with. 

We except to Instruction 15, and to the whole thereof. 
We except to the first four lines of that instruction 

separately. 
I except to it down to ''result of the agreement al­

leged here", in the eighth line; and separately to the first 
four lines. 

MR. HANSON: It should be the first three shouldn't 
it~ 

MR. MULLINER : As to 16, we except to the sub­
division 4 of that paragraph, as being an insufficient 
statement, and as being in conflict with the other state­
ments of the court in the previous instructions as to the 
agreement, and not limiting as the bill of particulars 
limits the State in this case. (2172) 

We except separately and particularly to Paragraph 
(a) of 16, as to an overt act that can be proved here, being 
the alleged collection of Abe Stubeck from the Ace, and 
as being a sufficient overt act. 

That is all of (a) under" (5) "-5-(a). 
We make the same exception separately as to each 

one of the lettered paragraphs. 
Under _paragraph No. 5, and, of course, we maintain 

the position we have always taken, that an allegation that 
somebody permitted something to go on is not an allega· 
tion of an overt act. 
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'Ye except to paragraph 17. nnd the whole thereof. 
'Ye except separately to the first five lines at the top 

of page·;; 
Then "·e except separately a8 to the next three lines 

-7, 8 and 9-fronl the top of the pu~e down to and in­
cluding the word ··de8ign ''. 

Those parts have no application to this case, and 
they are misleading "-hen given to this jury. They refer 
to accomplishing an unla"·ful design. The gist of it here, 
of course. is to allo"· and permit, and so forth, as your 
Honor has instructed; and they seem to affirm that there 
was a mutual understanding. 

We except to the next sentence, comn1encing in the 
9th line. "\\ e except to that particularly as being mislead­
ing and not in accordance with the law. 

We except separately to the balance of that instruc­
tion. (2173) 

We except to it upon the ground that it is in con­
flict with the previous instructions on the same subject. 

We except to 18, and the "·hole thereof. 
We except separately to the second sentence of that, 

commencing in the fourth line thereof, and ending with 
the words ''such design and purpose by either of the de­
fendants.'' 

We except separately to that particular clause. 
We particularly except to the last portion of that; 
"If the conspiracy charged in the indictment has 

been proved to the satisfaction of the jury, beyond a rea­
.. : sonable doubt, then the act of either one of the defend­
.··~ ants, or the acts of said Golden Holt, Ben Harmon or Abe 
· ·' Stu beck, in furtherance of the common purpose and de-
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sign proved, as aforesaid, will be regarded as the .act of 

all.'' 
Of course, we object to it particularly upon the 

ground that there is no instruction in the Court's in­
structions at all, requiring the existence .of the conspiracy 
to be proved, that these fellows were members of it, and so 
proved independently of the acts or statements or any al­
leged conspirator. 

We except to 19, and the whole thereof. 
Then we except to these ordinances again, the reci­

t~l of some of the ordinances, (20) as put in by the State, 
as being incompetent, irrevalent and immaterial. 

We except, particularly, upon the ground that they 
are prejudicial, in view of the fact that the ordinances 
introduced by the defendants. were not instructed upon. 

MR. MUSSER: All of which appears from para­
graph 20 of the instructions. ( 217 4) 

MR. MULLINER: The defendants except to 21, and 
to the whole thereof. 

Except separately to the part beginning with the 
sentence at the middle of the page, in the fifth line from 
the bottom of page 21, with the words: "It is", preceding 
"not-essential", to the words on the next line: "support 
a verdict of guilty''. 

We except to that sentenc·e. 
Separately we except as to the next sentence. 
We except to the insufficiency of the instructions as 

a whole to cover this situation here, as to accomplices. 
We except also upon the ground that under this in· 

struction the testimony of l\{r. Holt could be completely 
believed and relied upon without any corroboration af-
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fecting anything that he said or did in the ca~e. 
That is contrary to the holding of our ~nprt~tne t\n1rt 

in the Gardner ease. 
,,~ e except further upon the ground that thi~ instruc-

tion, and the "-hole thereof: and in part thereof, 'vhile it 
1nay be in so1ne cases \Yhere there is direct evidence to the 
commission of a crilne, is a sufficient staten1ent of the 
law~ it is not a sufficient nor an applicable statement as to 
corroboration in this case. 

The defendants except to instruction 22 as given, and 
to the whole thereof. 

Of course, we except separately to the first sentence 
of that instruction, contained in the first four lines. ( 2175) 

"\\~e except particularly upon the ground that the in­
struction is prejudicial, because it requires no foundation 
to be laid for the proof of the conspiracy before the state­
ments of Stnbeck and those might be entertained, and it 
contains no statement that such statements of Stubeck 
and others cannot be used so as to establish the agree­
ment or the connection of somebody therewith, but indi­
cates to the jury that they may be so used. 

We except to the latter part of Instruction No. 23, 
as given, commencing with the words : ''The State'', in 
the fifth line, and down to the bottom of that paragraph. 

And we, of course, except on the ground that that in­
struction does not contain any suggestion that the con­
spiracy has to be proved separately, or that the person 
acting has to have knowledge of the existence of the 
agreement. 

We desire at this time to except to the failure and re­
fusal of the court to give our request which is numbered 
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in the file here as "11 ". It was mentioned in the record 
as being submitted by all of us, upon the subject of al­
leged adn1issions by silence ; particular that the court 
gave no instruction at all covering that subject. 

Then we except separately to the failure and refusal 
of your Honor to give the last portion of that, which is 
written in pen and ink, or any other instruction covering 
the subject therein requested to be instructed upon. 
(2176) 

MR. MUSSER: The record will show that that re­
quest was also made by the defendant Erwin; and we also 
except to it. 

MR. MULLINER: I believe the record does show 
it was made by all of us. 

MR. HANSON: If you are through, I would like to 
add a little to this one instruction-13-here: 

Exception has been taken to it, and I want to speci­
fically except to the following words in 13. That in on 
page 15 of the requests (instruction). 

''is admissible as against all persons engaged in such 
conspiracy or unlawful agreement as parties thereto 
or actually participating therein". 

Without limiting it so it would only affect those in 
the conspiracy at the time the declarations were made. 
If others joined them, it could not affect those who may 
have joined any conspiracy afterwards. 

THE COURT: Isn't that your request~ 
MR. HANSON: I want to take a further exception 

to portions of 15. While exception has been taken to the 
whole .of it, I want to take exception to the following 
words in 15: "or the witness Stubeck", in the second line, 
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and "as they testified'·. in the third linP. and nl~o to the 
following: ·'you n1ay not con::'ider this PYidPJH~~ a::' any 
proof of the agreement here··, and especially to the "·ord 
"evidence •' there, and also to the follo"·ing: "Even 
though you n1ay believe the testi1nony of these \Yitnesses 
as to these matters· ·-especially the \Yord • • testilnony of 
these witnesses··. ~\lso the 'vord .. collections", "unless 
you believe that such collections 'vere made." (2177) 

~\lso to the follo,ving: ··That such collections \Vere 
made, if you belie\e they were made, because of the 
agreement alleged against the defendants here.'' 

And to the words ·'such collections''. 
Then, ''Such circumstances as these, when offered 

as evidence'' -especially to the word ''circumstances'' 
therein. 

I think that is all. 
MR. MUSSER: Of course, that applies to all of the 

defendants. 
MR. HANSON: Oh yes, that applies to all of the de­

fendants-and the other exceptions also. 
THE COURT: We will be in recess, subject to call. 
Now, if I make any amendment whatsoever, one word 

or more than one word, I will set it out fully in writing, 
and you will each get a copy of it, so you will know 
exactly what I did, if I do it. (2178) 

The following exceptions were taken on arguments 
to the jury: (2157) 

(Argument by Mr. Rawlings, on behalf of the State, 
in the course of which, the following record was made:) 

MR. MULLINER: I submit the record shows, ac­
cording to the testimony of Kempner, that he collected 
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that money in March. 
MR. RAWLINGS: I expected that quibble; but the 

jury will remember collections were made up until clune. 
Kempner had known Stubeck. They were pals to­

gether. They had known each other over a long period of 
time. 

(Mr. Rawlings' argument continued.) 
In the course of his argument, Mr. Rawlings stated: 
"That Mr. Finch agreed to resign". 
MR. LOOFBOUROW: I want to challenge the state­

ment. Mr. Finch has not said, at any time, that he would 
resign. 

MR. RAWLINGS: I said he agreed to resign. 
(No ruling-Argument by Mr. Rawlings resumed) 
Objection was made to the following statement: 
"That those people wanted to be arrested or wanted 

to be taken to jail." 
MR. HANSON: There is no such evidence in this 

record. There is no evidence that anyone said they wanted 
to be arrested. 

MR. RAWLINGS: They were arrested. That is in 
evidence. 

(No ruling. Argument resumed.) 
Later, in the argument, reference was made by the 

District Attorney to Ben Harmon as ''The King Pin of 
the Underworld", to which the following objection wa~ 
made: 

MR. MULLINER : Ben Harmon is dead. There is 
no evidence that he was the ''King Pin of the Under­
world"; and I object to the statement that they hired 
1\fr. Pearce. There is absolutely no evidence in this 
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reeord that they hired )lr. Pearc~-he i~ talkinp: about 
the defendants here-there iB no eYidenet.:\ that any of 
them contraeted hhn or had an)ihing to do "~ith hiin. This 
is a mis-statement of the rerord. 

MR. R .... \. "~LIX(l-8: I run dra~ing an inference. I 
don •t kno"~ how much they paid hin1. but Pearce hin1self 

said: 
''I am instructed by the ~layor to tnake these collec­

tions··. 
I don •t know what else you need. If that is not hiring 

-you don ~t think he would do it for nothing. 

(Argument resumed.) 

Objection was made to the District Attorney's state­
ment with reference to reasons for the defendant Thacker 
"not wanting ~Ir. Holt". 

MR. LOOFBOUROW: I object to that, and assign 
it as error-that that evidence can be used inferentially 
or otherwise, as to what the witnesses said was the rea:­
son for his ''not wanting :Jir. Holt.'' The court expressly 
excluded that as to every defendant except :\Ir. Thacker, 
and the jury has been so instructed. 

THE COURT: What is your memory? 
"NIR. RAWLJ]\'"GS: That is rny memory; but I say it 

because it shows a mutual understanding. I say it shows 
a mutual understaning between these parties. 

MR. LOOFBOUROW: I object to that. 

THE COURT : If the evidence was excluded to 
everyone except Mr. Thacker, it is not in the record ex­
cept as to Mr. Thacker. 

(ArgUment resumed and concluded.) 
(2159) 
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MOTIONS IN ARREST OF JUDGEMENT were 
made on all the grounds of the previous motions to quash 
the indictment and to quash the indictment as supple­
mented by the Bill of Particulars by all the appellants. 

(275, 278, 284) 0 

MOTION FOR NEW TRIAL by each appellant was 

made. 
The grounds were : 

1. That the Court: 
(a) l\fisdirected the jury in matters of law, and 
(b) Has erred in the decision of questions of 

law arising during the course of the trial, and 
· (c) Has done or allowed acts in the cause pre­

judicial to the substantial rights of the defendant. 
2. That the verdict is : 

(a) Contrary to law, and 
(b)· Is contrary to the evidence 1n the case. 

(277) 
Additional grounds : ( 289) 
That the Court erred in admitting evidence ·without 

proper foundation, and in admitting evidence that was in­
competent, irrelevant and iininaterial, and in refusing to 
strike evidence improperly ad1nitted, and separately that 
the Court erred in excluding evidence on behalf of this 
defendant, Pearce. 

That the Court erred in not permitting him to argue 
evidence admitted on his behalf after the evidence was re­
ceived and in the record. 

That the verdict of the jury is contrary to law. 
That the verdict of the jury is contrary to and not 

supported by the evidence. 
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Motions in arr~st of J udgn1ent and for new trial 

were denied. ( 291) 

NOTICE OF .A.PPEAL (303) 

To the ST . ..-\.TE 0~" l~T.A.H, Plaintiff, and to CAL­
YIN "~. R~-\. ,,~LIXliS. Distr~ct .._-\.ttorney of the Third 
Judicial District of the State of l;tah in and for Salt Lake 
County. and to BRIGH~\~I E. ROBERTS, hi~ Deputy, 
and to the CLERK OF THE .A.BO,TE ENTITLED 
COURT: 

YOU ... -L."\'"D E~\CH OF YOU ,,~ILL PLEASE TAKE 
NOTICE. That E. B. Erwin, Harry Finch, and R. 0. 
Pearce, defendants named above hereby appeal to the 
Supreme Court of the State of lTtah from the verdict and 
judgment made and entered in said cause against said 
defendants on the 29th day of ~\.pril, 1939, and from the 
whole thereof and from the Order denying defendants' 
motion in arrest of judgment made and entered in the 
Minutes of the Court on the 3rd day of May, 1939, and 
from the Order denying -defendants' motion for a new 
trial herein made and entered in the ~finutes of the Court 
on the 18th day of May, 1939; This appeal is taken on 
questions of both law and fa-ct. 

Dated this 14th day of July, 1939. 

BAI_JL AND MUSSER 
-Attorneys for defendant E. B. 

Erwin 
H. L. MULLINER 
Attorney for Defendant Harry 

Finch 
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H. L. MULLINER 
Attorney for Defendant R. 0. 

Pearce 

Received a copy of the foregoing 
NOTICE OF APPEAL this 14th 
day of July, 1939. 

CALVIN W. RAWLINGS 
Calvin W. Rawlings (D . .A.) 
BRIGHAM E. ROBERTS 
Brigham E. Roberts, his Deputy 

Orders extending time, including time to prepare and 
present and settle the Bill of Exceptions, were made and 
filed. The same was prepared and settled within the time 
allowed. ( 2197) 

ASSIGNMENT·S OF ERROR 

~Com~e now the appellants herein and make and as· 
sign the following e~rrors in this action on which they 
rely and each of them relies for a reversal of the judg­
ment in said action. Each of these assignments is made 
hy, for and on behalf of each of the appellants herein 
separately and individually. 

(The first number following assignment is the ab­

stract page, the next is the transcript page.) 

1. ·The District Cou~t erred in overruling appel­
lant's motion to quash the indictment herein. ( 6) (21) 

2. The District Court erred in its ruling and hold­
ing that the said indictment could be supported by a 

bill of panticulars prepared and filed by the District 
Attorney, or his deputy. (6) (37) 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



i 
3. The District Court ~rred in 11ot requiring the 

respondent to file a sufficient bill of particulars or one 
in harmony with the indichnent, or one conforn1ing 
to ~the order of the court. ( 6) ( 39) 

4. The District Court erred in overruling and de­
nying appellant ·s motion to strike the bill of particu­
lars filed herein. ( 13) (57) 

5. The District Court erred in overruling appel­
lant's motion to quash the indiotment herein, as sup­
plemented by the bill of particulars, a.s filed. (11-13) 
(42, 48, 52, 58) 

6. The District Court erred in overruling appel­
lant's objection to the introduction of any evidence 
upon said indictment and bill of par.ticulars as attempt­
ed to be supplemented and supported herein, and sep­
arately in overruling defendant's motion requiring the 
state to elect which subdivision of R. S. U. 103-11-1 

:(5) it would proceed under. (14) {365) 
7. The D1strict Court erred in overruling and de-­

Jiying appellant's motion for a non-suit and for a dis­
missal of the said action ·at the conclusion of the state's 
-evidence. (162-167) (1454-1473) 

8. The District Court erred in <>verruling and de­
nying appellant's motion for a directed verdict herein. 
(247-252) (2092-2110) 

9. The District Court erred in that appellant was 
not given a fair trial 

10. The District Court erred in receiving the 
verdict and entering judgment, in that the evidence 
did not, and does not, support the verdict or the judg-
ment ·herein. 
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11. That the District Court erred 1n allowing and 

permitting the district ~attorney to make improper state­
'll1ents and in allowing improper conduct on the part 
of the district attorney herein prejudicial to appellant. 

12. That statements and misconduct of the dis­
trict attorney in the trial of said action were prejudicial 
to the appellant. 

13. That statements and misconduct of the dis­
trict attorney, prejudicial to the appellant on the trial 
hereof and in the presence of the jury, were made, 
committed and allowed and had as follows: 

(
1T'he following assignments under (a) are from the, 

opening statement which is contained in the supplement 
to the record, Vol. V, and the pages after the assign­
ments are to that volume. 

Another matter of importance to be pointed out 
at this time is that during this statement it was stipu­
lated and agreed that all motions and objections taken 
on the trial by any attorney for any defendant would be 
available to all.) ( 6) 

(a) In his opening statement to the jury the dis­
trict attorney made a general statement, the whole of 
which is immaterial and prejudicial. A considerable 
number of matters were stated on 'vhich no evidence 
whatsoever was offered. The statement was particular­
ly prejudicial in that it refers to miscellaneous ·mat­
ters of wrong-doing and the fact that prostitution and 
other vices operated, which · was wholly immaterial. 
And, assuming the whole staten1ent to ~be true and 
that it could be and ·was supported, it would not es­
tablish the conspiracy or agreement as alleged in the 
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indictment. The following morP particular 1natt<lr~ in 

this statement are ~eparately a~~igued: 
(1) The 5taten1ent throughout refers to rnrnors 

that w·ere heard and inYe~tigation~ made by ~..,isher 

Harris and others and that they found certain viola­
tions of the law to exi~t. ·The~e \\·ere imn1aterial and in­
eompetent. 

(:2) After telling the jury the .. case is very im­
portant'' he said that daily meetings were held between 
Early and- Mr. Er,Yin. This was immaterial and incom.:. 
petent. There was no evidence of this. (2) 

(3) He stated that the defendants each had knowl­
edge of the operation of houses of prostitution, book­
making, card rooms and marble games and tolerated 
them, and that there was a pay-off from them and 
money th~refrom went into the hands of the defendants. 
Card games and marble games were licensed. There was 
no evidenc-e to prove this knowledge or that the money 
reached the individual defendants. (2) 

( 4) He stated that Early and Erwin discussed a 
pay.:off early in Jan nary, 1936, and that Early investi­
gated and determined that there was an aggregate pay­
off of $2,{)00.00. This was without any foundation at 
any time and had no reference to any conspiracy that 
did or could have existed between defendants. ( 3) 

(5) He stated that Ben Harmon, Bill Browning, 
Abe Rosenblum and Cliff Jennings called on Early, 
early in 1936, and asked him what they could do to 
keep operating. This -was subject to the exception taken, 
and wholly incompetent and immaterial. ( 4) This was 
repeated. , ( 5·) · 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



320 

(6) He stated that Mr. Early sent these men to 
the Chief of Police. There was no evidence of this hut 
the evidence was to the contrary. ( 6) 

(7) He stated that in the fall of 1936 there were 
rumors ··-of graft prevalent on the streets of Salt Lake 
City ( 6) This was incompetent. 

(8) He stated that soon after Mr. Finch's ap­
pointment he said to Austin Smith, relative to the 
matter of pay -off, there are a number of bills that 
have not been paid of Mr. Errwin's, and after that was 
taken care of, then this pay -off would be reorganized, 
and that the pay-off, * * * would amount to approxi­
mately $2,000.00 per month; that he planned to have­
Abe R.osenblum receive the money. This statement was 
never supported by evidence and was without any 
foundation as to the conspiracy here. (7) 

( 9) He stated that Austin Smith, in June, 1936, 
.talked with a newspaper reporter about vice condi­
tions and received from the newspaper reporter a mem­
orandum showing a list of the places of vice and the 
amounts they were paying off. This was incompetent. 
(8) 

( 10) He stated that around _June, 1936, rumors 
became prevalent, as he had indica ted, of vice condi­
tions and an alleged pay-off. This was SU1bject to the 
exception taken, was incompetent and immaterial. This 
was repeated. ( 9) 

(In making· objection to the foregoing, attention of 
the court was called to the fact that counsel was making 
a num1ber of statements as to rumors and as to rumors 
conveyed to Mr. Finch and Mr. Erwin without mak~ 
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ing any staten1ent of evidenrP to ~ho\\· any agT't't.'llll'nt or 

conspiracy a~ alleged.) 
(11) He stated that the gist of thPst:' rumors was 

that there 'vas a pay-off and referred to a discussion 
between Mr. Holt and ~Ir. Taggart on this subject 
and Mr. Taggart calling it to the attention of Austin 
Smith. This was incompetent and immaterial and sub­
ject to the exception and objection taken. ( 12) 

(12) He stated that thereafter vice, "under the 
instruction of Chief Finch. were permitted to operate 
unmolested, including bookies, card rooms, dice gam,es, 
lotteries." There was no evidence of any such in­
struction from Chief Finch at any time. (13) 

(13) He stated that Mrs. ·v·an Cott was the Presi­
dent of the Federation of Women's Clubs and that they 
made an investigation of vice conditions around No­
vember, 1936, and until May of 1937, and they talked 
to Mr. Finch and Mr. Erwin and called their attention 
to rumors of graft and that in the latter part of 1936 
or early part of 1937 ~Irs. Van Cott read from a mem­
orandum to the Mayor, names of men who were al­
leged to be taking the pay-off and the Mayor's name 
was included. There was no evidence that any such re­
port was made to Mr. Finch, or of any such lists being 
,presented. The statement or rumor was incompetent. 
Objection and exception were taken, including objection 
to the argumentative nature of the statement and to the 

/ pounding of the stand in front of the jury. (15) 
/ 

,.: (14) He stated that Gus Captain had a conversa-
~, tion with Mr. Holt after Mr. Captain had informed wit­

~: ness Holt that he was the investigator for the women's 
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clubs and was desirous of Holt gathering evidence, and 
that Mr. Captain and Mr. Holt afterwards reported to 
Fisher Harris. This was wholly immaterial and incom­
petent and subject to the objection and exception taken, 
and was never supported by any evidence whatsoever. 
( 19) This was repeated. ( 20) 

(Attention of the court at this time on this ob­
jection was called to the fact that what was claimed 
to have been stated by any person to any of the d~­

fendants, as to what they had inves,tigated or what 
rumors they had heard, was prejudicial and was not 
evidence. That such statements as were being made 
involved no admission of the offens·e chaTged.) 

(15) In connection with this objection the district 
attorney stated: ''.:The conversations themselves were 
not brought to their attention until after the money was 
brought to two of the defendants.'' This statement was 
subject to the objection made and exception then taken 
and was immaterial and was never supported by evi­
dence. (22) 

The Court tben suggested that conversations be­
tween other parties that did not come to the defendants, 
it would he well to omit. The district attorney then said: 
"But, your Honor, there is a responsibility and burden 
on the State.'' He ignored the. Court's suggestion. (23) 

(16) Frequent statements were made to conver­
sations that were conveyed to Ben Harmon. Objection 
was made that he was not a defendant. The district 
attorney said: "Well, it may be he is dead, but he is 
one of the conspirators in this case.'' ( 25) 

(17) He stated that Mr. Thacker told Mr. Holt 
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that he was to lea,·e gambling to him, ~tr. Thacker. 
That he \vas to leave the gambling alone and look after 
the women exclusiYely. This ~tatetnent \vas never sup­
ported by evidence. ( 23) 

(18) He state9 that in January, 1938, {after the 
time of the conspiracy is alleg-ed) there was a con­
ference betw·een Mr. Pearce and Mr. Fisher Harris in 
the office of Harold B. Lee. That the latter was ''_work­
ing with the Church Security Plan''. Objection was 
made that this eYidence, prenously transcribed, was 
available to the Court and that this involved merely a 
hearsay statement of Fisher Harris and no admission 
on the part of ~lr. Pearce. The district attorney stated 
that there was an accusation calling for a denial and 
that no denial was made. (30) This was contrary to 
the endence and was never in any way supported. 

-: (19) In the discussion as to statements made by 

him as to separate statements to or by defendants aft­
er the conspiracy had ended, the district attorney as­
serted the right to make such statements "bearing on 
the crux of this case'' and said: ''If we are not per­
mitted to introduce in evidence statements made by 
defendants after they are apprehended four or five 
days after the offense,'' ( 31) 

(The Co_uri commenting said: "That if it is coun­
sel's intention to prove that a statement was made to 
one of the alleged conspirators, and that a tacit ad­
mission was made there," that "the Court ought to 
permit him to make the statement.'' ( 31) 

(20) Reverting to the conversation with Fisher 
Harris and Mr. Lee and Mr. Pearce the Attorney stat-
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ed that Harris said to Mr. Pearce, "I well know your 
connection with the.. ~lleged pay-off, and with Ben Har­
mon and that you a.re collecting from operators of vice 
esta'blishments, and I knew your connection with them 
very well." (32) No such statement was ever testified 
to and on the contrary Mr. Harris testified fully that 
what he did was ask Mr. Pearce to give him information, 
if he could. 

( 21) He stated that on the same afternoon in J anu­
ary, 1938, (after the end of the conspiracy as alleged) 
B·en Harmon called officer Holt for a meeting and Holt 
drove him to the west side of the city and Harmon 
said to Hoi t, ''Harold B. Lee and Fisher Harris have 
accused Pearce of being in on the pay-off; for God's 
sake, don't collect another dime. This thing will blow 
over shortly.'' ( 34) This was subject to all the objec­
tions made; that it was immaterial, incompetent; after 
the conspiracy was alleged to be closed ; could not be 
in furtherance of it; and was hearsay. 

( 22) After stating that houses of prostitution op­
erated in Salt Lake City and stating that the evidence 
would show how the girls turned over the money to the 
operators and then it was turned over to Holt, he said: 
''and again turned over to the defendants as above in­
dicated.'' ( 35) This statement was not supported by the 
evidence and was subject to the exception taken. 

( 23) Referring to the lOth of January, 1938, he 
stated that Mr. Harris had a conversation with Mr. 
Thacker in which Thacker stated that Chief Finch had 
directed him when he went in the department as Chief 
of the Anti-vice Squad to take orders from Ben Bar-
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mon, and to do "~hat Ben HarnltHl a~'kf'd hiln to do. 

~41) This \Ya~ incon1petent~ irrt~Ievant, not supported, 
and subject to the o'bjectio11s and Pxeeption~ taken. 

( 2-!) Speaking of tl1e ~arne time in 1938, he stated 
that Fisher Harris "-ould testify that Thacker told him 
that on the direction of ~lr. Finch he would not permit 
Bill Browning to open up a bookmaking establishment 
because Bill Brwning would not pay Ben Harmon wha.t 
he had assessed him. ( 41) This was over the previous 
objections and exceptions and "~as subject thereto, and 
was incompetent and immaterial. 

(25) He stated that after 0. B. Record had en­
tered the basement of the N" ew Grand and t:Q.ere made 
an arrest, after nsiting Bill Browning's place, that he 
was '~by Finch told, in substance and effect, to cease 
making arrests.'' ( 42) -This was not supported by the 
evidenee but the testimony \\as that Mr. Finch, never 
made such statement. 

(26) He said that a police- women by the name 
of Gussie Friend had had numerous complaints made to 
her about gambling, that she reported to Mr. Thacker 
these complaints, and that for 10 days he did nothing. 
That about Christmas Eve complaints came to her and 
she turned them over to ~fr. Hedman's men; that they 
made an arrest and Mr. Thacker reprimanded Captain 
Hedman for making any arrests on gambling. ( 43) 
There was no testimony as to the first part as to com­
plaints generally, c and no part of this statement was 
supported by the evidence. It was incompetent and 
subject to the objections and exceptions taken. 
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(27) He said that Mr. Hedman was told in the. 
presence of Mr. Finch to stay away from gambling. 
( 44) This was not supported by any testimony. 

(28) He stated that when Judge Ellett was up at 
the police station ath9ut January, 1936, or the early 
part of 1936, possibly March or April, that there were 
arrests for operating gambling establishments and that 
the Judge suggested that a complaint of felony be 
brought against the operators. (Objection to the use of 
the 'vord ''suggested'' was sustained). He then stat­
ed that Chief Finch called Judge Ellett into his office 
and stated: ''Why can't we let this thing run on, fin­
ing these men intermittently, and let them operate?" 
( 46) That Judge Ellett said: ''The reason we can't 
is that my friends tell me that you had your hand be~ 
hind your back and have been taking about $2,500.00." 
( 46) The evidence showed that Mr. Finch did not take 
office until March 15, 1936; that such statement as the 
first one 'vas never n1ade by him. The whole of the stat~­
ment vvas immaterial, .incompetent and unsupported. 

(29)) He stated that Mr. Erwin said to Mr. Hun­
saker, about the first of May, 1936, "Things had not 
been lined up as he had expected or as he wanted them, 
but they are lining up now, and I am getting things 
lined up, expecting to get substantial sums from now 
on, from different types of graft.'' ( 48) Objection was 
made and the prosecuting attorney said: "I have writ­
ten it do,vn, Mr. Musser, so there will not be much m~~­
understanding about it." ( 49) This 'vas objected to on 
the grounds that it was argumentative and an attempt 
to support his statement in attempting to read some-
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thing that he rlainH:d had been "~ritten dPwn. T'he prose­
cuting attorney ~aid: ·'I haYl' all the confidence in 
world that this jury can detern1ine, "·hen that evidence 
comes in, whether or not I am telling the truth." (50) 
Objection and assignment of prejudicial error was 
made. The first statement, as made, was not supported, 
and the additional ~tatements 'Yere arguments and were 
improper, incompetent immaterial and prejudicial. 

(30) He ~tated that ~r. Er\\cin said to Mr. Hun­
saker concerning payments that were made to him by 

Mr. Erwin on a note, that since Mr. Hunsaker was not 
reporting it to the Government for income tax pur­
poses he would not do so, and Mr. Hunsaker said to Mr. 
Erwin: ''Yon had better report it'', and Mr. Erwin 
said: "I will not report it." (52) These last statements 
were not supported by the record and the whole of this 
was without foundation as to any conspiracy or agree­
ment and was immaterial. 

(31) He stated: "Now, the evidence will show 
that Fisher Harris, the City Attorney, had made an 
investigation relative to conditions in Salt Lake City 
over that period of time." (54) Objection was made 
that counsel was proceeding to state that an investiga­
tion had been made and that something had been found 
out. The district attorney then said: "I can assure you 
it was not gossip. It was put down in a letter which 
was delivered to the Mayor." (54) A discussion and ob­
jection was made that such statements of Fisher Harris 
did not constitute, admissions. The district att0rney 
then said that he was going to predicate certain facts, 
as to admissions, and with relation to the letter "It 
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is, we contend, very important to show not only just 
what the condition \vas, but that there \Vere no denials.'' 
(55) (This letter became Exhibit "R") ·The District 
Attorney then said: ''This letter, or its contents, is the 
basis for aibout three or four conversations between 
Fisher Harris, the Mayor, and Chief, * * * We shall en~ 
deavor most sincerely to present it to the jury, so they 
will know the contents. * * * (58) That letter covered the 
facts that there were certain places operating, in Salt 
Lake City, Lotteries and dice games * * * (59) This 
letter contains certain charges against the Mayor, and 
sets forth Ce:ftain things that Mr. Fisher Harris will 
testify to, and in it the letter indicated that Mr. H·arris· 
knew who was getting the pay-off." (62) The Court, 
during the discussion, attempted to limit the discus-· 
sion of the letter. This limitation was ignored by the 
attorney. The foregoing statements were improper, in­
competent and immaterial, and subject to the objec­
tions made. 

( 32) The District Attorney then proceeded for 
several pages of the record, 63 to 73, to discuss and 
state what Fisher Harris claimed he had found out as 
to conditions then existing. This was in January, 1938. 

All of these statements were subject to the excep­
tions taken and were incompetent and immaterial. 

(b) During the testimony of Austin Smith as to 
his discussion \Vith a newspaperman and a me·moran­
dum that came on his desk as to pay-offs and gambling 
and prostitution, an objection \vas made that .these were, 
and the memorandum \vere hearsay, and none of the 
defendants connected with it, and the District Attor-
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ney made the follo,ving· statenlf'nt: '· \Ve 'viii not. be 
able to present to this Court, or to your Honor, any 

written memorandum prepared by the conspirators. They 
don't do it that way. If WP were held do,vn to any 
memorandum that the conspirator~ \vrotl' out, as to \vhat 
they were going to d.o, we could never introduce any 
evidence.'' This wa~ objected and a~signed as preju­
dicial error, and hanng no relation to the issues, or to 
objection made. The objection was overruled. ( 30) ( 498} 

(c) A witness Scott ''as called and testified that 
he was in the Atla~ building in the spring of 1937 and 
heard announcements of horse races. Objection was 
made to this, that it was not in the presence, and with­
out the knowledge, of any of the defendants, and on all 
the general grounds. During the discussion the District 
Attorney volunteered the statement, that reports came 
in from the tracks and that they continued to make 
bets before the race is finally on, and when they went 
to the post announcements were made there and then 
the bets are laid, etc., and then said: "Why, of course, 
we contend that a majority of this wasn't in the pres­
ence of tb.e defendants. Obviously they would not be 
there when it was going on, purposely, hut we want 
to show that." These statements were excepted to and 
assigned as prejudicial error and the Court asked to 

_ instruct the jury to disregard them. The objection and 
;- motions and requests were denied. ( 37-38) ( 649-51) 
r( (d) In the course of the examination of the wit-., 
,., ness Ellett (See assignment 15 dd.), the objection hav-
/ ing been made that the witness had testified that his 

friends had told him something and that it involved 
t; 
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no admission on the part of Mr. Finch~ that he did not 
deny this, the District Attorney said: ''It was men­
tioned, Your Honor, over the telephone, and it is the 
basis; we are laying a basis to explain the conduct of 
the conspirator that afternoon. * * * Well, of course, 
in regard to matters of denial I think the jury will 
be asked to determine whether or not these statements 
would require a reasonable person to deny them.'' Ob­
jction was made to the District Attorney turning around 
and facing the jury and making this statement and it 
was assigned as prejudicial error. The District Attor­
ney then said: "I reiterate that the jury here is the 
person and institution that will be called upon to de­
termine whether or not such a statement as will be in­
troduced would 'he denied by a reasonable person. We 
reiterate that.'' After these statements, the question 
to which the obje·ction was made, was withdrawn by the 
District Attorney. (76) (1269-71) 

(e) During the testimony of the witness, Holt, he 
was asked and testified that he had a conversation with 
Gus Captain whom he had known for 5 years. Objection 
was made to this testimony or this conversation. The 
District Attorney said: ''We would be pleased to in­
troduce that conversation but we are afraid there would 
be an objection.'' This was assigned as prejudicial er­
ror; that there was no point in referring to it; that it 
was something from which they contended that an in­
ference be drawn. The Court struck the testimony of 
the witness that he had had a conversation with Gus 
Captain, and .then the Attorney asked: 
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'· Q. ''Tell, after you sa''" Gus Captain I 
think you said you saw Ben Hannon.'' 

(101) {978) 

(f) While the objection to the testimony of Fish­
er Harris as to what he had found by his alleged inves­
tigation and what he had incorporated into his letter 
Exhlbit '' R'' were being discussed, the District Attor­
ney said: ··X o\\-, your Honor, Mr. Mulliner overlooked 
or neglected to remember that in the second. conver­
sation the content5 of the letter were discussed and the 
letter itself in the first. X ow, so far as the first conver~ 
sation is concerned, there might be some merit in what 
he said. 

Here is the City Attorney, the chief law-enforcing 
officer of the city, making charges agajnst the Mayor. 
Wbat would he do! .And this letter shows it is very 
material. 

MR. ~IL"LLINER: I assign counsel's statement 
as loud as he cDuld speak it, as the reporter has it, as 

- prejudicial error and I ask that it be stricken and that 
the jury be asked to disregard it. 

THE COuRT: You may proceed, Mr. Musser. I 
~- have admonished the jury time and time again that the 
5 statements of counsel are not evidence, and I can't do 
t it every time there is a statement made. 
I 

MR. MULLINER : But they are prejudicial, Your 
;; Honor, and the Supreme Court has just so held in an­
~ other case, if they are permitted to stand in the record.'' 
at (126-7) (1299) 

(g) After Mr. Finch had tes·tified on cross ex-
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amination by the state as to his interest in checking 
beer licenses and that he was also interested in card 
rooms, and after the attorney had read the ordinance 
requiring that applications for card licenses be sub­
mitted to the Chief of Police, and that he make a re­
port as to the character and reputation of the place 
and his recomm·endation as to the granting or denial 
of a license, and after he had testified that the card 
rooms would possibly be easier to check than the 'beer 
licenses becauHe there was not so many of them and 
that he had not thought of it "in that manner", the 
following occurred: 

'' Q. The ordinance provided that you must 
think of it, didn't it~ 

MR. MULLINER: Just a minute. 

Q. Let me read it to you again. 

MR. LOOFB10UROW: He stated that he 
did not read the ordinance. He said he handled 
these matters of inspection through his men. 

MR. RAWLINGS: Ignorance of. ~he law is 
no justification. 

MR. MULLINE·R: I object to counsel's 
statement and I assign it as prejudicial error. 
I ask that the jury be asked to disregard it. 

THE OOURIT': Well, the jury has been in­
structed to disregard all sta tern en ts of counsel 
on these matters.'' 

(194) (1648) 

(h) ~There is also assigned here as misconduct of 
the attorney, assignment 15 ppp, the statement of the 
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attorney being there ~t"'t up in full, and ht.\rP, hy ref­
erence, incorporated herein. 

(i) 0. B. R.ecora ,\-a~ ~":-on1 by the StatP as a 

rebuttal "·itne~s after tlH? defendant'~ tPstimony was 
closed and was a~ked the follo"·ing leading que~tion: 

'' Q. I "-ill a~k you to ~tate \Yhether or not 
~bout ten days before your brother H. I~. was 
removed from the A.nti-Yic.e Squad, in 1937, he 
reported to you a conYer~ation that "'as had \vith 
Dick Obart Pearce 1 '' 

Objection was made on all the general grounds, and that 
it was not rebuttal; that there had been no evidence on 
the part of :Mr. Pearce ~with relation to it, and that the 
conversation was a part of their main case and that 
the conversation set out in the leading question was 
between 0. B. Record and H. K. Record therefore in­
competent, and was an attempt to bolster something 
in their main case. 

"MR. RAWLING;S: We don't want to bol­
ster anything, your Honor, but we do want to 
show here that this matter was carried to Mr. 
Finch, by this witness." 

Further objection was made that the question did not 
relate to any conversation with Mr. Finch, and the 
question and statement were prejudicial. 

''MR. RAWLINGS: Don't get excited. 
* * * We think all these things are prejudicial to 
the defendant, your Honor, just as prejudicial as 
indicated here, and as Mr. Mulliner thinks it is.'' 

Objection was made to the statement and the ques­
tion as being misconduct on the part of the attorney. 
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The discussion continued for several pages of the rec­
ord. The Court then said he was inclined to sustain 
the objection to the question, and made no other rul­

ing. ( 238) ( 2027-34) 

(j) In making his closing argument the District 
Attorney stated that Kempner had testified that Stu­
beck collected the money mentioned in June of 1937. 
Objection was made and it was submitted that the rec~ 

ord showed that he collected that money in March. 

''MR. RAWLINGS: I expected that quib­
ble ; but the jury will remember collections were 
made up until June. 

Kempner had known Stubeck. They were pals 
together. They had known each other over a 
long period of time.'' 

This statement was on the whole incorrect, and was 
absolutely incorrect as to June because the \vitness 
Kempner did not so testify. The statement of the Dis·­

trict Attorney \vas for the purpose of making the jury 
believe that it was after Mr. Thacker come on the 
Vice Squad and after Holt claimed that he had started 

to collect from the prostitutes. (312) (2157) 

(k) In his closing argument the District Attor­
ney also stated that these people wanted to be ar­
rested and wanted to be taken to j.ail. Objection was 
made that there was no such evidence in this record. 

58) 

''MR. RA WI_..IKG~S: They \Yere arrested, 
that is in evidence.'' 

No ruling was made on the objection. · (312) (2157-
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(i) Latt)r in thi~ argnnlPnt the Di~triet . .:\ttnnH\Y 

discussed Ben Harn1on and cha rnrterizl)d hin1 a~ the 

''The King Pin of the Uuder,vorld ''. ()bjcetion was 

made that Ben Harmon "·a~ dead and "?a~ not being 
tried and that there \Ya~ no evidence to support this 
statErnent. ( 31~) ( ~158) 

( m) Objection ''a~ made further to the state­
ment of the Di~trict .... \ttorney that the defendants, 
"hired Mr. Pe-arce"; on the ground that there was ab­
solutelv no evidence that theY hired Mr. Pearce or 

~ . 
that the defendants here contracted with him as to the 
matters involved. 

"MR. RA \\~LIXGS: I am drawing an in­
ference. I don't know ho"~ mu-ch they paid him, 
but Pearce himself said, 'I am instructed by the 
May()r to make these Collections.' I don't know 
what else you need. If that is not hiring-you 
don't think he would do it for nothing.'' 

No _ruling was made on the objection ( 312-13) ( 2158-59) 

(n) Objection was made to the District Attorney's 
statement with reference to the reason for the defend­
ant Thacker in not wanting Mr. Holt. Objection was 
made and an assignment of error that the evidence un­
der discussion can not be used inferentially or other­
wise as to the other. defendants because the Court ex­
pressly excluded that testimony as to every defendant 
excepting Mr. Thacker and so instructed. 

''THE OOURT : What is your memory 1 

MR. RAWLINGS: That is my memory; but 
I say it because it shows a mutual wnderstanding~ 
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I say it sho,vs a muttt.al understanding between 
these parties.'' 

Objection ,,ras further made to this statement. The 

Court remarked that the evidence vvas excluded to every­

one except Mr. Thaeker. There vvas no other ruling. 

This is a contention that all of the alleged statements 

to and discussions with individuals even after the con­

spiracy ended, excluded as to all other defendants, was 
relied upon as showing a "mutual understanding." (313) 
(2159) 

14. That the District Court erred by improperly 

aclmi tting evidence prejudicial to appellant, and, separ­

ately, in refusing to strike such evidence on motions 

made herein, and separately, in excluding evidence 

offered on behalf of defendants. 

15. That the court erred, as stated, in the pre­

ceding paraghaph 14 hereof, more particularly as as­

signed herein and in the follo\ving lettered assignments: 

That there \vas offered and received as evidence de­

fendant's exhibits 26 (a)-(b)-(c)-(d) and after the 

defendant Pearce had withdrawn his opening state­

ment before the jury and rested, relying upon these 

exhibits being in evidence, the Court refused to permit 

this defendant to refer to or in any \Yay to discus~ 

these exhibits or the issues to \vhich they applied, 

and which issues had been tried and determine~ and 

instructed the jury that they were not to be considered 

for any purpose. And, separately the court failed and 
refused to give any consideration or effect to the ex­

hibits or to the issue raised thereupon in any manner 

at all (168, 252-256, 279) (1478-1479, 2111-2118, 2155). 
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The record a~ to the~t· 1ua ttPr~ "~a~ pre~Prved also a~ 

to Mr. Erwin as sho,vn by the abl)YP eitatiou nnd this 

assignment also applies to him. 
{a) Witness 0. B. R-ecord testified that he and 

another officer went into Bill Bro"·ning-'8 placl' and 
made arrest~ and that Bill Bro"~ning· had a ·place in 
the Atlas building in ... \ugust, 1931. That after these 
arrests he had a conYersation at which Mr. Thacker 
and Mr. Finch were present in which Mr. Finch said 
in substance that :Mr. Th-acker wanted to discuss these 
arrests in his department. The Chief asked .the witness 
if there had been complaints and if he had had com­
plaints, and the witness said he hadn't. The Chief 
suggested that Thacker handle the matters in his de­
partment and the witness said the Chief did not tell 
me to cease making arrests. (16) (583). Objection was 
made to this conversation as being immaterial, incom­
petent and irrelevant to the issue of conspiracy. A 
:rpotion was also made to strike. (19) (620) 

(•b) After the witness 0. B. Record had testified 
that Bill Browning had this place in the Atlas build­
ing in 1937, and had testified to his operation in this 
year, he was asked on Cross Examination as to his 
knowledge of Bill Browning's operations in other 
years before and after the conspiracy charged. This 
offered evidence was objected to by the State and ex­
cluded by the Court. (19) (614) 

{'c) 0. B. Record testified that he saw Abe Rosen­
blum around the police station several times and saw 
him three or four times talk with Mr. Finch. Objection 
and motion to strike this testimony was overruled and 
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denied. (20) (1329) The witness on Cross Examination 
te-stified that Abe Rosenblum was a •bondsman and 
that he had no idea what he was talking to Mr. Finch 
about. (20) (1330) 

(d) Witness Early was asked the leading ques­
tion as to whether in January, 1936, he had a conver­
sation with the Mayor on the subject of a "pay-off". 
T~he question and the conversation were objected on 
the general grounds; that it was hears:ay, and particu­
larly that there was no foundation as to any agree­
ment here or agency existing between the defendants. 
The Court indicated he would limit the testimony 
to Erwin "at this time"; that he assumed that here­
after a conspiracy "would be attempted to be shown, 
anyway that these various defendants will be brought 
into what they claim was an agreement." The Court 
was then advised that the essential thing charged here 
as the offense was the agreement alleged; that the 
authorities required. that some foundation be shown 
by the showing of some contact or relation, or some­
tl?.ing, between the defendants before going into con­
duct and statement of the individual defendants. The 
Court overruled objections, but indicated. that if it 
was not tied up to the other defendants he would hear 
about that later, and said : ''If there is some evidence 
introduced of an ·agreement to conspire, as stated in 
the indictment, then the Court, unless it becomes con­
vinced to the contrary, will probably take the view that 

statements of anybody, anywhere, are pertinent to the 
issues." ( 23) ( 463) 

(This matter is mentioned at this time because of 
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its relation to oth~r assignments. It will appear that 
later, without any eYidenre of any agreement as al­
leged, the court let in statements "of anybody, any­

where.'') 
(e) The wi tnt)ss Early "~as allo\ved to testify 

that early in 1936 the Mayor had stated that he had 
heard that there was a. pay-off and asked the \vitness 
to in\estigate it. The witness reported that he had 
asked of numerous officers about it and acquired no 
information, but that ''another party'' had said there 
was a pay-off. Objection was made to this testimony 
and a motion to strike on all the general grounds in­
cluding the one of no foundation as to the conspiracy 
and as hearsay, and no evidence that a. pay-off actually 
existed. Objections and motions were overruled and 
denied. ( 24) ( 469) 

(f) The witness Early was allowed to testify 
that he told Mr. Finch that he had heard rumors that 
there had been graft going on. ·This testimony was ob­
jected to on all the grounds previously taken, which 
objections and also a motion to strike, were denied. 
(25) (472) 

(g) The witness Early was then asked the fol­
lowing question by the District Attorney: 

''Q. After that change was made in the 
Anti-vice squad, I will ask you to state whether 

. or not any men came to see you about operating 
in Salt Lake City~'' 

{ Ohjection was made to this on the general grounds and 
the witness was allowed to answer, "-Yes", and to 

~~ give the names of Browning, Harmon, Jennings and 
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Abe Rosenblum. Objection to this question and to the 
conversation as between Early and these parties as 
thus generally testified to, and also motion to strike, 
were denied and overrule·d. (26) ( 473-479) 

(h) Witness was allowed over objection, to testi­
fy further as to these men coming to see and talk with 
him. The witness testified that on one or two occasions 
he sa'v one or t'vo of these people go toward the Chief's 
office or to the secretary's office, which was the ante­
room of the Chief's office. Objections and motions di­
rected to this testimony were overruled. ( 26) ( 480-2) 

( i) The witness Early was then allowed to testify 
that he afterwards had a conversation with Chief Finch, 
didn't remember that he mentioned any of the persons 
above referred to. That he said to the Chief: ''There 
are rumors that there has been a considerable pay-off 
going on'', and that Mr. Finch said, ''These people 
know their o'vn •business and would have to operate 
their own business; it is my duty to operate the po­

lice department andl I propose to operate it.'' Motion 
to strike this testin1ony "\vas overruled. (26,7) (485). 

Other similar conversations as to rumors were testi:6ed 
to by this witness over objection and motion. These 
were similar cnversations with Mr. Er,vin and Mr. 
Finch. ( 27-8) ( 485-9) 

It does not seem necessary to make specific assign­
ments as to this s·ame character of testimony. Its im­
materiality to the issue here, and the lack of founda­
tion as to the issue, 'Yere pointed out in the objections 
a.nd motions. 
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(j) The follo\Yillg qnt'~tiou '"as au~wPrf'd, nY<'r tht' 

general objection and that it \Ya~ l~di11g-: 

~ · Q. During any of tht'~f· ctnlYPrsation~ was 
it. mentioned by you 'Yhether the Chief and the 
Mayor 'vere inYolYed ·r 

.... -\.. No.'' 

The District Attorney then cross examined the wit­
ness Early a5 to ~ta tements made by him in the Dis­
trict .A.ttorne~- 's office in \Yhich it "~as stated by the 
District Attorney that he had answered a similar ques­
tion in a contrary manner. Objection was made that 
the District Attorney was not entitled to cross ex­
amine without a foundation as to surprise. The objec­
tion was overruled and the witness answered that ''there 
were such rumors around. It had slipped my mind for 
the time being.'' He then testified that both the Mayor 
and :lfr. Finch disclaimed any knowledge of it. Sep­
arate motions were then made to strike the testimony 
as to these conversations on all the grounds previously 
urged; that no admission was involved; and that it 
was simply hearsay, and on all general grounds. Mo­
tion denied. ( 28) ( 488-9-). A motion was then made 
that the jury be instructed that this evidence did not 
apply to the other defendants. This motion was also 
denied. ( 491) 

(k) 1The witness Austin Smith was allowed to 
testify that shortly after- Mr. Finch came in as Chief 
the witness went to his home. 

'' Q. I direct your attention to the sub­
ject; was anything said about the graft pay -off~'' 
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()bjection \\'a~ made to the question and overruled, and 
the witne~:s testified that he asked: ''Approximately 
what is the pay-off existing at the time", and the an­
swer was ''Approximately $2,000.00 a month''. I asked 

who was getting it, or who collected it, or what became 
of it, and was told probably Abe Rosenblum would 
collect as he had had experience along that line. Mo­
tions were made to strike this testimony on the general 
grounds of the o'hjection, and that there was no founda­
tion by showing any agency or agreement. Motion de­
nied. (29) ( 495) 

(1) The witness Austin Smith testified that in 

June, 1936, he had a conversation with a newspaper 
man in Salt Lake City. This was answered over ob~ 

jection. ( 496) That afterwards he received a memor­
andum at his office purporting to contain a statement by 
someone as to vice and pay-off. This was answered 
over objection. ( 497) The witness afterwards testified 

that he left the s:ame on the Mayor's desk and testified 
to the contents of it. This was answered over objection. 
(He did not see it in the Mayor's possession.) He 
stated that the memorandum contained a list of sup·­

posed pay-offs in town, gambling houses and, houses 
of prostitution. This was answered over objection, and 
a 1notion to strike the above testimony was denied. 
( 29-30) ( 496-500) 

(See assignment 13-b, on attorney's conduct.) 
(m) The witness Austin Smith was then allowed 

to testify that he had a conversation 'vith Captain Tag­
gart at his office where he met officer Holt. This was 
answered over objection. (31) (501) That he then told 
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the Mayor that hl} had talked with ~onu'nnf' who ap­

parently kne"~ condition~ to the effect that there was a 
pay-off and Yic~ conditiPn~ being talked about, and 
that the Mayor said he "~ould inYestig-ate. T'his \Vas 

ans,vered oYer objection. (31) (504) 

{n) The \Yitness .A.u~tin Smith wa.s then al­
lo,ved to testify over objection that he had not dis­
e.ussed :Mr. Holt ·s name in the preYious conversations 
and that it "~as in a. later conYersation at 'vhich the Chief 
and 1Ir. Erwin were present at \Yhieh he had mentioned 
Mr. Holt, and that :Mr. Holt made a brief statem.ent to the 
effect that there was talk rampant all over town about 
a pay-off from houses of prostitution, and that he had 
told me this and referred to the conversation with Mr. 
Taggart, and that Mr. Finch said that, ''We should 
not be washing our dirty linen in the enemy's camp.'' 
Objections and motions were made to this; that it did not 
relate to the issue of conspiracy; and on ·the general 
grounds; and that there was nothing involved by 
way or' admission of the offense charged by the defend­
ants, of any of them. Objections and motions were over­
ruled and denied. ( 32-33) ( 506-10) 

As indicating the nature of the procedure in this 
case objection was made as to the foregoing on the part 
of the other defendants not mentioned. 

''THE OOURT: Do you claim to connect 
Mr. Thacker up with this testimony1 

MR. RAWLINGS: Absolutely, your Honor. 
Mr. Thacker will be mentioned a little later by 
witnesses.'' 
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( o) The witness Gosling testified to playing lot­

teries in 1936 and 1937 and for many years prior there­
to, and of seeing other people playing in these times, 
and then asked on Cross Examination if he saw any­
body play after February, 1938. Objection was made 
by the State that it was indefinite as to time and place 
and objection sustained. ( 35) ( 565) 

(p) The witness D. L. Hays testified generally as 
to seeing gambling in Salt Lake City in licensed card 
rooms. Objection was made on the general grounds and 
no sufficient foundation as to any agreement or con­
spiracy, and no tendency of this evidence to prove such; 
and that his general testimony of this character was a 
conclusion. Objection was overruled and he was al­
lowed to testify generally as to this matter in the years 

1936 and 1937. ( 36) ( 830) 

( q) The witness Hays was allowed to testify to a 
conversation with Mr. Finch in N ovemher, 1937, over 
tl1e general objection, and that there was still no evi­
dence as to any conspiracy or agreement and that the 
testimony involved no admission on the part of Mr. 
Finch as to the offense ch·arged. That the witness stated 
to Mr. Finch at that time that he must knovv that gam­

bling was going on in these licensed card places a.nd 
that Mr. Finch said yes, he knew that gambling was 
going on, and the witness asked if he was going to do 
anything about it and he said he was not going to do 
anything about it, and gave the witness his reasons. 
( 36-37) ( 836) Motion to strike this testimony on the 
grounds of the objection was overruled. (37) (837) 
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(r) Dar K-empner was allow·ed to testify that he 
met Abe Stubeck in the spring of 1937 and went with 
him to the Ace and Peter Pan Billiard Halls. The 
witness was first asked the leading question by the Dis­

trict Attorney: 

'~ Q. Did you ~ee ~Ir. Stu beck during the 
months of April, May, or June, of 1937' '' 

and he answered that he did. (40) (774) He later an­
swered that it was ~~early in the spring." (40) (774), 
and then testified that to the best of his recollection "it 
was around in March, possibly April.'' (62) (875) (!This 

was while H. K. Record was head of the Anti-vice 
Squad.) (95) (950) Objection was made to this meet­
ing and conduct as being between people in no way 
connected with the charge, and on all the general 
grounds; that it was outside of the presence of any of 
the defendants; and also on the ground that there had 
been no general foundation for the charge here. ( 40-42) 
(772-776) All motions and objections were overruled. 

(s) 'The witness Dar Kempner was allowed to 
testify that in the Aee Billiards Hall he heard Abe 
Stubeck talk with a man who was racking pool balls 

and ask him if he had the money ready. That the man 
said something and Stubeck said you had better get it 
in a hurry or you know the results, and the man said, 
"I will be back right away." This was objected to on 
all the grounds of the previous objection and particu­
larly on the ground of hearsay and the attention of the 
court wa~ called to the authorities holding that some 
foundation must be laid to show an agreement in order 
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to establish any agen·cy, and that this offer of testi­
mony indicated the reason for that rule because if 
there was no such rule anybody could be called in and 
testify to anything that was said by anyone. The State 
indicated that they thought Stubeck was a conspirator 
and that "there is money involved". The court over­
ruled all objections and all motions to strike- as to 
these conversations. ( 44-47) ( 778-81) 

( t) 1The witness Kempner was then allowed to testi­
fy that after they had left the Ace and gone to the 
Peter Pan Billiards Hall that Stubeck, out on Main 
Street, took some bills from each of his pants pockets 
and put them together and folded them and put them 
in another pocket. This testimony was over the ob­
jections as previously stated in the foregoing assign­
ments a:s to Kempner. (49) (783) 

(u) The witness Kempner was then allowed to 
testify that following the above incident he had a con­

versation with Abe Stubeck as follows: 

''Why, he just told me that all card games 
were paying off and that some of them were try­
ing to chisel by giving him less money than they 
should do. * * * I asked him who all was paying 
off; and he said, All card clubs are paying off, 
and I said, Well what is the matter~ Who gets 
this money~ and he said, Well, I take it over to 
Ben Harmon's place and * * * he splits it with 
Erwin and his crowd.'' 

Objection on all the grounds stated as to the previous 
ass.ignments with relation to Kempner were made; at­
.tention was again called to the Court that there was 
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no foundation sho,ving any agency here whatsoever. 

The Court remarked that it \Yas the contention of the 

State that this testimony "related to the alleged col­
lection of money''. The Court also said that he real­

ized that the evidence was so important that if then 
it "should develop that it isn't pertinent, I presume it 
would be a mistrial. I am. not saying it would, but I 

presume it would.·' (50-51) ( 5:!-53) ( 785-87) 
Separate motion \Yas made on behalf of Mr. Er­

win as to the statement as to him, and motion to strike 
it out and the jury instructed to disregard as to him. 
(53) A separate motion was then made for a mistrial 
on the grouna that this testimony was so plainly im­
properly admitted and so prejudicial that the effe~ 

thereof could not be eradicated from the mind of the 
jury-that the damage was already done. All motions 
and objections were overruled. (53-54) ( 787-88) 

(v) The witness Kempner was then allowed to tes­
tify that Stubeck then went to the Wilson Card Room 
and then he and Stubeck went to the Mint Cafe and 
Stnbeck laid the hand full of bills on the counter. That 
Ben Harmon was present as well as the other help and 
patrons of the place, and that the cashier picked it up 
and put it under the counter. This was objected to on 
all the grounds of the previous objections. Motions were 
also made on the same ground as above stated. All 
o;bjections and motions were overruled and denied. (56-
61) (790-91d)) 

( w) The witness Ann Collins testified that she 
was at the Blackstone Hotel and that Sadie Alder was 
landlady, and that she gave her $2.00 out of $5.00 
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which took care of the witness's board and if she made 
$10.00 she gave her another dollar which took care of 
her laundry and cleaning. She was then allowed to be 
cross examined over objection and without laying any 

foundation as to surprise, as to whether she had not 
stated that the money was paid for a different purpose 
.in the conversations with the District Attorney. (66) 
(904) 

( x) ·The witness Sadie Alder was allowed to tes­
tify to a conversation between herself and Mr. Holt 
about the payment by her and the collection by him of 
money. This was objected to on the general grounds 
and on the ground of hearsay, and objection overruled. 
(It was at this time stated by the State that Holt was 
a conspirator.) (69-70) (934-36) 

(y) The witness Alder testified on direct examin­
ation to the dates when the payments were made and 
testified positively that the last payment she made 
was February 1, 1938. The next day she was called 
to the witness stand and the State permitted, over ob­
jection, to ask the following leading question and r·e­
ceieve the following answer: 

''Q. Now, do you know whether the last 
payment he collected from you was before or 
after Mr. Finch left office? 

A. It was before." 
(70) (937) 

(z) The Court permitted testimony as to Hazel 
Wilson and other gir Is, as to their earning in prosti­
tution and their payments to the landlady, over the 
·objection and with the understanding and agreement 
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that objection "-as made nnd overruled as to this 
character of t{lstiinony upon the general grounds; and 

also upon the ground that no foundation had be·en 
laid as to any conspiracy 0r agreement t"\Y(_Jn up to 

this time in the trial; and that the fact of prostitution 

being practieed amoung these girls had no materiality 

or releYaney to pro\e the charge here. (71) (937-38) 
( aa) .A.fter Margaret X ewman had. testified that 

she was a landlady and- employed certain girls and had 
paid Holt $50.00 a month from January, 1937 to June, 
1938 and from August 1936 to the end of that year, she 
was asked on Cross Examination if she knew whether 
or not she would ha\e been indicted if she had not 
agreed to so testify, and was then as·ked : ''You don't 
expect to be prosecuted for operating that place, do 
you T '' Objection that it "Tas immaterial and irrelevant 
was sustained. (72) (947) 

(bb) Witness A. M. Prichard was allowed to tes­
tify, over objection, that in the fall or winter of 1936 
he stated to Mr. Erwin that he had learned that there 
was a pay-off in town and the Women's organization 
had a list of the names <>f the parties paying off, and 
the amounts, and that they were going to have a meet­
ing and give it to the papers. The Mayor asked if he 
could get a copy of the list and he got a copy and 
left it with the Mayor and the Mayor put it in his desk 
and stated that it was nnbelieveable. Objection that it 
was incompetent, irrelevant; hearsay; that there was 
no general foundation as to the agreement or conspi­
racy, or prima facie evidence thereof was overruled. 
( 72) ( 118a) A motion to strike this testimony on all 
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the above grounds of the objection and on the ground 
that it involved no admission, even on the part of the 
Mayor of the offense charged, was overruled. ( 73) ( 1111) 

( cc) The witness Mrs. W. T. Runzler was al­
lowed to testify to an alleged conversation with Mr. 
Erwin after January 14, 1937. This conversation was 
limited to Mr. Erwin. (She did not testify that they 
had any list there as stated by the District Attorney in 
his opening statement.) She testified that Mrs. Van 
C;ott was present, and said: ''According to information 
she had received it was charged that Mr. Erwin was 
receiving a pay-off of $750.00 a month and the Chief 
$350.00 * * * and other opera tors of gambling estab­
lishmenlts $250.00. '' She said the Mayor flushed and 
stated: "·Oh, I am accused of that too, am I"~ and that 
he then took a cigarette and asked if he might smoke 
and there was no objection and he changed the subject 
to parking meters. Objection was made to this testi­
mony and also a motion to strike on the general grounds 
of no foundation as to the conspiracy alleged; no estab­
lishment of the corpus delicti and no prima facie case 
of either; and that there was no admission involved 
even on the part of Mr. Erwin as to the charge here. 
()bjection and motion overruled and denied. ( 73 -75 ) 
(1252-60) 

( dd) The witness A. H. Ellett was asked concern­
ing s-ome matters that transpired in his Court about 
the middle of April, 1936, when some operators of 
gambling place~s were· brought in. Objection was made 
to this and it was ruled out. 

(See assigillment 13-d on attorney's conduct.) 
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The witness then tt)~tifit'd that Mr. Fineh enlled 

him on the telephone after"~ard. It appeared that Mr. 
Finch had been in office about a. month or less. The 
witness was then allowed to testify that the next day 
he met Mr. Finch at the ~tation and. \vent to l\Ir. Finch's 
office and there :Mr. Finch said: 

''Why c.an 't we get together on the sen­
tencing of these gam-blers? Let them pay the fine; 
let the city get the revenue.'' 

And the witness said :· 

''The reason we can't do that is because my 
friends tell me you are taking $2500.00 a month 
in your hand behind your back. ' ' 

Objection and motion to strike were made to this con­
versation upon the general grounds and the ground 
of no general foundation, and that it involved no ad­
mission because the witness had simply stated that 
his friends had told him something and this Mr. Finch 
was not called upon to deny. Objection and motion we·re 
overruled and denied. (77) (1274-75) 

A separate motion and objection were made on the 
part of the defendants other than Mr. Finch and the 
Court asked the District Attorney if he was willing 
that the testimony be limited to Mr. Finch and he stated 
,that he did not desire to so stipulate, and no order 
or instruction was given as to the other defendants . 
. (1273-76) 

(ee) Ben Hunsaker was offered as a witness par­
ticularly as against Mr. Erwin. He had previously giv­
en .his testimony in case 10785 and this matter was 
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called to the attention of the Court and the District 
Attorney agreed that this testimony now offered was 
substantially the same. The claim was made by Mr. 
Erwin's attorney that these conversations with Mr. 
Erwin alone, relating to payments on the note and re­
lating to rna tters as indicated in the testimoll!y, were 
not admissible until some general foundation had been 
laid and prima facie proof offered of the agreement 
and conspiracy as alleged. That this had not been done 
at this late stage of the case, and if the Court had dis­
cretion he should now exercise it and require some 
evidence of this kind before these long conversations 
were gone into. The attorney requested the Court to 
look at the transcript of this testimony which was 
available, and the motions and requests were over­
ruled and denied. ( 79-80) ( 1112-14) 

(ff) The witness Ben Hunsaker was allowed to 
testify as to the note transaction and as to the fail­
ure of Mr. Erwin to pay the note. He was then allowed 
to testify that some of the payments were made in 
currency and then asked how long these currency pay­
ments continued and was allowed to answer that all 
of the payments except one· were made to him in cur­
rency. T'his was objected to upon the general grounds 
and as not being within any issue, and the objection 
overruled. ( 82-4) ( 1129-35) 

(gg) The witness Hunsaker was allowed to testi­
fy that in the latter part of 1936 the Mayor asked him 
if he was making a report of these payments for in­
come tax purposes, and the witness said that he was 
not, and the Mr. Erwin said that he would not havt~ 
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to, and then the \Yitn~~~ said: '~You had bet h\r go 
straight with Uncle San ahd thl~ Stat~." An objection 
was made to going into this n1atter and into thi8 coru­

versation as a whole. and a motion 'Ya~ n1ade to strike, 
particularly to the last staten1ent. ObjPrtion and motion 

denied. ( 85) ( 1149) 
(hh) Clifford Hunsaker was offered a~ a witness, 

being a son of the pre"Vious witness, a.nd the same rec­
ord was made as to the introduction of his testimony 
as with reference to the prenou~ witness and the same 
overruled. (92) (1204-6) 

( ii) lrotion was made to strike the testimony of 

Clifford Hunsaker as to the payments received by him 
and the con"Versations he had heard with relation to 

the payments, on the ground that this had no relation 
to the agreement or conspiracy charged in the indict­
ment or as supplemented by the bill of particulars. Mo­
tion denied. ( 93) ( 1208) 

(jj) Witness H. K. Record was allowed to testi­
fy that around the middle of April, 1937, while the wit­
ness was at the head of the Anti-vice squad, Mr. Pearce 
called him on the telephone and asked him to go over 

to his office and he met Ben Harmon there. That Mr~ 
Pearce said that he had been responsible for having 
the witness placed head of the vice squad; that the 
Mayor had instructed him to make collections from gam­
bling houses and other forms of vice; that they ex­

pected to get about $1700.00 a month, $600.00 from lot­
teries, $600.00 from bookmakers, and $400.00 from card 

games; that the witness said he wouldn't have any­
thing to do with it and Pearce said if he would string 
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along he would get $165.00 a month. The witness said 

he wouldn't be a party to it, and Mr. P e'arce said they 
would get someone else. It was stated this testimony 
had been previously given in case 10785, and an ob­
jection and also a motion to strike· it, made upon the 
ground that no sufficient general foundation had been 
laid as to any conspiracy or agreement as alleged; 
that if it was claim·ed as an overt act he had been tried 
on the same testimony of the same· issue of the same 
witness and there disproved; and on the general 
grounds as to the issue charged. The objection and mo­
tion were overruled and denied. (95-6) (167) (949-56) 

(kk) The witness Golden Holt was allowed to tes­
tify that he had a conversation with Austin Smith and 
Mr. Taggart in the Federal Building with relation to 
vice, and a pay-off, around June, 1936, and a motion 
to strike this testimony was denied. ( 98) ( 965) 

(ll) The witness Holt was allo'\ved to testify that 
subsequently in June, 1936, he had a conversation at 
the Public Safety Building at which the ~fayor, Austin 
Smith and the Chief were present, and that he then 
said that he had had a conversation with Mr. Smith 
and stated to him that ''We had heard a pay-off was 
going on and that they 'vere accused of participating 
in it.'' Objection to this testimony and a motion to 
strike on the grounds of not sufficient foundation; and 
that there was nothing involved that a1nounted ·to an 
admission by anybody charged here either against 
themselves or as binding upon any other defendant was 
shown. D·enied. ( 78) ( 967) 
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(The Court then tliseussed the que~t ion of adtni~­
sions and it \Yas pointed out tha.t the absenct.' of a dP­
nial, particularly that some one had hPn.rd or been told 
something did not constitute an adtnission. The Court 
then stated that the defendants "·ould haYP their gen­
eral objections that there "·asn 't any general found(l.­
tion so as to admit these e.onversations with individual 
d~fendants without repeating it.) (99) (969) 

(mm) The "itness Holt "·as allowed to testify 
that in a conversation in July. 1936, Mr. Finch men­
tioned Mr. Rosenblum ··and told me to go see him.'' 
(The witness did not testify as stated by the attorney 
in his opening statement that the Chief said that 
:Yr. Rosenblum would tell him what to do. B·oth the 
witness and Mr. Finch subsequently testified that at 
the time Finch sent the witness, and the witness went 
to Rosenblum's to stop gambling in his place, that as 
a result thereof his place was closed.) ( 107-8) ( 1035-3e) 
(175-6) (1530-37} A motion was made to strike this 
conversation on the general grounds as to the charge 
here; no general foundation for its admission. Motion 
was denied. (99) (970) 

(nn) The witness Holt was allowed to testify that 
after the conversation with Gus Captain he had a con­
versation with Ben Harm-on in which Harmon said he 
was going to put the witness back on the vice squad 
and that he would work under Captain Thacker. This 
was over the general objection, and the objection that 
no foundation as to the general conspiracy had been 
laid, and that it was hearsay. (101) (979) 

(See .assignment 13-e on attorney's conduct.) 
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(Other conversations were testified to with Harmon 
over the same objection and the same ruling; it appears 
unnecessary to make numerous assignments of this 
same character of testimony.) 

( oo) The witness testified that after talking with 
Harmon he started to collect from the houses of pros­
titution about the first of June, 1937, and on the 3rd 
or 4th of June talked with Harmon and Harmon told 
the witness to meet him at Mr. Pearce's office, which 
he did. Obje·ction was made to the meeting and con­
versation there upon the ground that it had been pre­
viously introduced in case 10785, and the issue of the 
receipt of the money from prostitutes tried and de­
termined in that case. The Exhibits 26 A-B""'C-ill, in 
that case were· then offered. There was the additional 
objection of no foundation as to the general conspiracy 
alleged; that this did not tend to prove the same. 

The witness then testified that when he got to 
Pearce's office he entered the lo b:by and was told to come 
in and he laid about $500.00 on Pearce's desk and Mr. 
Pearce asked if that 'vas all of it and picked up the 
money and put it in his drawer. ( 103) 1002) 

Motions were afterward made to strike this testi­
mony at the conclusion of plaintiff's case and also at 
the conclusion of the evidence upon all the grounds 
previously taken and upon the ground. that Holt wa.s 
an admitted accomplice, and that there had been no 
corroboration of his testimony, and further that the 
bill of particulars excluded Pea.r·ce from the collection 

of money at all. Overruled. ( 159-63) ( 246-7) 
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(pp) The "~itlH\~~ Hnlt 'va~ allowed to testify to 
a. later alleged eonYersation with l\lr. P(~arce at the in~ 

stance of Mr. Harmon 'vho told hin1 to go to Pt'}a reP's 
office. This ""as also a ronYPr::'ation "·ith relation to 
collection of Inoney from pro::'titutes in \Yhich ~lr. Pearce 
asked "-hy he had not eollertl~d from other addresses, 
and he said that he didn't collect from them because 
they w·ere private residences and they 'vere not mak­
ing any money. This 'vas over the same objections and 
the same motions as recited 'vith relation to the next 
previous assignment. ( 103-± ( 1105) 

( qq) :The witness Holt was allo" .. ed to testify to 
a number of addresses of alleged houses of prostitution 
set forth in the bill of particulars ; that they had the 
"reputation" of being houses of prostitution; and also 
that Brownings place in the Atlas Building had the rep­
utation of being a bookmaking establishment. This was 
over all the general objections. (104-5) (1008-19) 

(rr) On cross examination with relation to the wit­
ness's testimony as to the reputation of houses of pros­
titution the witness was asked what he meant by such, 
and he said a place where prostitution is being prac~ 
ticed. He was then asked the following question: 

"Q. Now, under that definition, Mr. Holt, 
do you know of a hotel in Salt Lake City that 
isn't a house of prostitution 1'' 

This was objected to as immaterial and irrelevant and 
the objection sustained. It was urged on the Court that 
it went to the question as to whether the defendants here 
permitted prostitution as was claimed. (113) (1061) 
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( ss) On redirect examination by the State the 
the witness I-Iolt was asked if he ever saw Abe Rosen:. 
blum at the place he formerly operated after it was 
closed and another person had got a license. Objection 

was made upon the ground that it hadn't been shown 
and that it was not proper unless shown that defendant~ 
had knowledge of this if it was a fact. ·The witness was 
allowed to answer and said that he saw Rosenblum up 

there running around the place as. if taking charge of 

it. (116-7) (1081-82) 

( tt) The District Attorney was then permitted 
to ask the following general leading questions: 

"Q. N o,v, you weTe asked by Mr. Loof­
bourow whether or not you reported the con­
ditions to the Chief of Police and you indicated 
that, as I recall it, you talked to him only once 
about it and that was in January, 1937. Is that 
right? 

A. Yes sir. 

Q. Why didn't you discuss the conditions 
with him further¥" 

This was objected to as calling for the conclusion of 
the witness and that a witness shouldn't be permitted 
to go on for some years and then make up reasons. It 
was further objected that l\1r. Loofbourow had not 
asked this question as stated by the District Attorney. 

''MR. MULLINER: It only goes to the 
Chief's knowledge, your Honor." 

The objection was overruled, the question was read 
again, and the witness started to answer that Fisher 
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Ha1Ti:s had tnld hiin not to discu~~ it. ThPn thl" Dh-t rict 
Attorilt:"~Y :stopped hin1 and asked: 

.. Q. All right, now, in the t.'vo yPar~ prP­
ce-ding that 'vhy tlidn 't you report it to the 
Chief!'' 

All objections "'"e-re rene\Yed and oYerruled. 

~ · .... \. Becanst• I had n1y orders from the 
Chief in the first place and I presumed he knew 
''hat "-as going on.'' 

( 118-9) ( 1093-95) 

( uu) Similar questions "-ere asked the witness 
as to why he had stated to the Chief of Police in the 
presence of Mr. Hoagland that the Chief had nothing 
to worry about. He was allowed. to answer it first that 
he didn't know whether he had said it or not and then 
the same character of leading question as the preeed­
~g one was asked as to the reason why he had s~aid 

that, and he was allowed to answer that it was be­
cause Fisher Harris had told him not to discuss~ any­
thing that happened with anybody. (117) (1092) (This 
was in 1938). 

{ vv) The witness Holt being recalled was allowed 
~o testify that Ben Harmon called him on the telephone 
around the middle of .January, 1938,. and asked the wit­
D:ess t.o pick him up, which he did, and Harmon told 
him to drive over on the west side of town, which he 
4id, and then that Harmon said to him : 

''For God's sake, don't take any more col­
lections whatever because Mr. Harris and Mr. 
Lee have got hold of Mr. Pearce and accused 
him of being in the pay-off. * * * See that there 
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1s no more of it. * * * because it may blow 
over." 

This conduct and this conversation were, at each stage, 
objected to on all the general grounds and as not being 
within the issues; and there being no foundation as to 
the conspiracy and that it was after the time when the 
conspiracy was alleged in the indictment to have ceased. 

All objections and motions to strike \Vere overruled and 
denied. (121-4) (1383-87) 

(As to the other conversations after the date when 
the conspiracy is alleged to have ceased, the Court 
limited them to the defendant involved in the conver­
sation. This one \Vas in no way limited.) 

( ww) The witness Fisher Harris, after he had 
testified that he had been city attorney for Salt Lake 
City for over 7 years, was asked: 

"Q. N O\V, during the fall of 1936 I will ask 
if you undertook an investigation in regard to 
the affairs of Salt Lake City?" 

Objection was made on the general grounds to this 
and the Court's attention was called to the fact that 
this \vas leading into testimony as to what the wit­
ness claimed he had found by this investigation, and 
that what somebody claimed or thought they found 
\Vas incompetent and damaging testimony. The Court's 
attention was called to the fact that this testimony had 
been given previously in 10785. Objection was overruled. 
The witness tes,tified that he did during the fall and 

\Vinter of 1937-not 1936-make this investigation. (124) 
(1288-90) 
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(xx) The witness Harris WM then allowed to tes­
tify that he had a conversation with Mr. Erwin and 
prior thereto had delivered a letter to Mr. Erwin's of­
fice. This was January 15, 1938. l)bjection \va.s made 
to this letter and particularly to tht."\ mention of the 
contents of it as having been written by the witness, 
or to the conversation, on the general grounds and that 
no foundation had been laid for the agreement or con­
spiracy alleged. Objections were overruled. ( 125) ( 1290-
94) The court limited this testimony to Mr. Erwin. 

The witness testified that he discussed the con­
tents of his letter (Exhibit "R") with Mr. Erwin and 
l£r. Erwin stated that he had received the letter and 
that it presented an interesting situation. Objections 
and motions to strike were made as to the statement 
of the contents of this letter, and to the letter itself, 
on all the previous grounds above stated in the pre:­
vious assignment, and the further ground that the re­
action of the Mayor to it showed no admission of the 
offense here charged, and that it \Vas purely getting be­
fore the jury hearsay statements of the witness as to 
what he claimed to have found. (126-8)-_ (1294-1304) 
The letter Exhibit '' R'' was admitted. 

The Court was asked to examine the -letter and 
the testimony of the witness as given in the previous 
trial as to any reaction claimed on the part of the Mayor. 
All objections were overruled. 

(As to the conduct of the District Attorney see 
assignment 13-f) 

( YY) The witness Fisher Harris was allowed to 
testify then generally to the contents of the letter and 
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state that he called Mr. Erwin's attention to the mat­
ters mentioned in the letter and Mr. Erwin said, ''Do 
you think they ought to pay Salt Lake City something 
for the privilege of operating1" and the witness said 
"If they are permitted to operate at all and if any­
thing is paid on account of them, I would suppose that 
the amount should he paid to Salt Lake City as a part 
of the expense of their re-gulation, if they are regu­
lated," and they discussed as to what the witness sup­
posed they should pay, and he recited at length what 
he claimed he had found they were paying. ('This was 
in January, _ 1938.) ObjectionS: and motions to strike 
were made throughout to this character of testimony 
a.s _ being hearsay after the conspiracy; subject to the 
general objections; no admissions involved; and no 
foundation even at this time· having be·en laid by show­
ing any conspiracy or agreement as alleged. This testi­
mony was generally limited by the Court to Mr. Erwin 
and all other objections overruled. ( 17 -30) ( 1301-12) 

(zz) The witness Harris, after testifying to the 
conversation as aforesaid, volunteered that nothing 
was said about who collected these amounts·. The Dis­
trict Attorney then asked: 

''Q. Did Mr. Erwin make any inquiry¥ 

A. He did not. 

Q. Did he inquire of you as to who ulti-
mately rece~ived this money'" 

This was obje-cted to on all the general grounds.; that 
nothing had come before to provoke such an inquiry; 
that it involved no admission; and that there· was no 
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evidence to support tllL~ indictment.. Judge 8traup then 
callt>tl the Court's attention to the fart that this wit­
ness "~as being allO\Yed to testify generally ag to he·ar­
say; generally as to matters ht:• claimed to havP found 
out, not to any facts or conditions 'vithin his personal 
knowledge, that it ,,-as therefore hearsay and that the 
manner of examination permitted him to put in hear­
sav statement5. ·Thi5 and the previous objections to 
the previous questions were overruled. ( 130) ( 1312) 
The witness wa~ allowed to answer that Mr. Erwin did 
not inquire about that. and that he did not ask the 
witness where he got his information. This was over the 

same objection. (130) (1313) 
(aaa) The witn-ess was then allowed to testify 

to another conversation later (January 18, 1938) and 
then it wa:~ testified, over the same objections a.s to this 
conversation, that Mr. Erwin then did say that the 
witness had stated in his letter that he knew who col­
lected the money and asked the witness if he knew. He 
said he did and Mr. Erwin asked "Who is it?" and the 
witness said, ''I enumerated certain names.'' a.nd Mr. 
Erwin took them. Mr. Erwin said: "You say all these· 
places pay protection money?" and the witness said, 
"Yes, there is no question about that at all." and then 
Mr. Erwin said they wouldn't feel natural if they 
weren't paying to somebody, and what difference does 
it make who gets it. This conversation, at the different 
stages, was objected to on all the grounds given in the 
previous assignments as to these conversations, in­
cluding the ground that they involved no admission of 
"the charge here, and were overruled. ( 130-1) ( 1312-15) 
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(bbb) 'The District Attorney was then allowed to 
ask and have answered the following question: 

'' Q. On that occasion did he ask you who 
ultimately got the pay-off 1" 

Objection was made on all the grounds previously stated 
and that this related in no way to the agreement alleged 
.and involved no admission. The witness answered "No.'' 
Motion was then made to strike this testimony in the 
next previous assignment on all the grounds previously 
recited, and the motion was denied. (131) (1315) 

( ccc) ·The witness Harris was then allowed to testi­
fy that he attended a meeting of the City Commission 
at which they discussed these matters and t~at Com­
missioner Keyser said to Mr. Erwin: ''You received 
from the City Attorney several days ago a letter ad­
dressed to the Board of Commissioners in regard to 
this matter", and that Mr. Erwin answered, "Yes, I 
did." The witness testified that som·ebody then moved 
to file the letter with the City Recorder. Objections to 
this conversation were made on all the general ground~; 
that it involved no admission and did not tend to 
Hh ow the conspiracy here. Overruled. (This was later 
in J·anuary, 1938.) (131-2) (1316) 

CThe witne~ss afterwards testified, on cross exam­
ination, that it was Mr. Erwin himself who moved the 
letter be filed.) ( 157) ( 1436) 

( ddd) The witness Harris was allowed to testify 
to a conversation after the lOth of January, 1938, with 
Mr. Finch in which he was allowed to enumerate again 
what he claimed he had found out as to gambling and 
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vic-e condition~. Thi~ "·a~ objeeh)d. to on all the gf)n­

eral grounds and that it "·a~ aftt)r tht) <'llnspirary had 
ended; that there '"'a~ Tit) foundation. .A. n1otion was 
made to strike it on the ~cnne ground~. ()bjection over­
ruled and motion denied. ( 135-7) ( 1332-36) In these 
statements the "-itness stated the amounts that he 
claimed he found \Yas paid as protection for graft, 
and again there "-as no charge or admission of any 
kind involved. 

(eee) The witness Harris was again asked the 
leading question as follows : 

"Q. Now, just a minute. At that time did 
you know who had collected this tribute?" 

Over objections on all the general grounds, including 
the one that it was leading and called for a conclusion, 
the witness was allowed to answer, '' Oh, yes. '' He was 
then asked: 

'' Q. Did Mr. Finch ask you at that time 
who anyone was who was involved?'' 

Over objection that it was contrary to the rule as to 
introducing conversations and leading, in addition to 
the general objection, the witness was allowed to an­
swer, ''No, he did not'', and further stated that he did 
not ask him this at any time. Separate motions were 
made to strike the foregoing. Objections were over­
ruled and motions denied. ( ( 135-6) ( 1333-35) 

( fff) The witness Harris was then allowed to 
testify generally that in the conversations with the 
Mayor whether the subject of who ultimately got the 
graft money was mentioned and also whether the wit-
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ne,ss "knew who ultimately got it." He was allowed 
to answer that the subject matter was not mentioned, 
and that he knew who got it. (138) (1338-41) The first 
part of this was contrary to the witness's, testimony 

above quoted that the Mayor did make inquiry as to 
who got the money, and the latter part was entirely 
improper. This was objected to upon the ground that 
the questions were leading; that conclusions were called.._ 
for; and on all the general grounds including the lack 
of any general foundation. A motion was made to strike 
on the same grounds and both were overruled and de­
nied. ( 138) ( 1339-40) 

(ggg) The witness Harris was then allowed to 
testify and answer affirmatively the following ques­
tion: 

"Q. Now prior to that conversation with 
the Mayor, and, of course, prior to the conver­
sation with Mr. Finch, I will ask you to state 
whether or not you had made an inve~tigation 
personally to determine whether or not these 
places had been opera ted~'' 

This referred to the places mentioned in the letter and 
discussed, and on which the witness had testified that 
he had found that pay-offs were made. This was ob­

jected to on all the general grounds; that no personal 
knowledge was shown; nothing was shown in the pre~­

~nce of the defendants; that they had been "rorking the 
same thing through other questions, and that if the 
witness had personal knowledge of anything material to 

the issues he should be limited to that. Objection was 
overruled. ( 138) ( 1342) 
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(hhh) The \vitne~~ Harri8 \Va~ allowed. to testify 

to an alleged latl)r eonYPrsation in January, 1938, be­
tween himself and Mr. Pearc-e and Harold B. IJee. Ob­
jection was made that there had been no foundation 
showing the agreement or conspiracy alleged. That 
this C'Jnversation had been preYiou~ly testified to in 
10785; that it appeared that there "?as no admission on 
the part of Mr. Pearce involved; and on the general 
grounds. He testified that he said to Mr. Pearce : ''I 
have been making an investigation of the illegal ac­
tivities in Salt Lake City and the officials' connection 
wj.th them and the pay-off that I have found existed". 
He was just introducing the subject to Mr. Pe~arce, tell­
ing that he had made. an investigation and that, ''I 
had found certain illegal activities and pay-off situa­
tion." Then I told him I knew of his relationship with 
it and I repeated, as before, that the principal thing I 
am interested in is the official connection with it, and 
that he was involved with Mr. Harmon and others and 
I thought it would be to his interest to make a complete 
disclosure of all he knew about it to me. (142) (1356-7) 
Harris testified that he started out by making a long 
statement to Mr. Pearce directed to asking him to give 
information, particularly any information as to the 
public officials. (152-3) (1418) He was allowed to tes­
tify that Mr. Pearce didn't say anything for 2 or 3 min­
utes, and then asked "Who says that I am involved in 
this thing?" (143) (1358) And that afterwards Mr. 
Pearce said that he didn't know anything about it. (153) 
(1418) Motions were made to strike this testimony on 
all the general grounds of the objection, including the 
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ground that it involved no admission whatsoever of the 
offense charged and was purely a hearsay and preju­
dicial recital of incompetent matters. (161-7) (246-7) 
All objections and motions were overruled and denied. 

(iii) The witness Harris was then allowed to tes­
tify over the same objections, that he called. Mr. Pearce 
later on the telephone and told him that Pearce may 
think it was clever for him not to give information to 
the witness and that if he didn't ''he was going to be 
indicted as sure as hell.'' ( 144) ( 1359) 

(jjj) The witness Harris was allowed to testify 
to a conversation with some newspapermen at the Alta 
Club about January 20, 1938. The newspapermen had 
had lunch, at which Mr. Erwin and Mr. Finch were 
present, and the witness testified that he came in after 
the lunch and had a conversation with Mr. Fish, one of 
the newspapermen, in the presence of the defendants, 
Erwin and Finch. He testified that Mr. Fish said he had 
heard rumor of an investigation by the 'vitness in re­
gard to underworld activities and collections relating 
to them, and asked the witness if he had made such an 
investigation and the witness said that he had, and that 
he had made a report to Mr. Erwin in writing. That 
he knew what illegal activities were in operation, that 
he enumerated them as stated in his letter and previ­
ous testimony, that he stated the amount that each 
kind of activity paid, that Mr. Fish asked him if he 
kne'v who finally got the money and he said he did, 
and that Mr. Erwin got $750.00 and Harry Finch got 
$500.00. In the rna tter of who got the money the wit­
ness testified that in the other case, 10785, he had tes-
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tified he had. a pi~ce of paper in front of hitu and that 
he wrote the nmonnt~ down on this pierl\ of paper and· 

showed it to Mr. Fi~h and that "·a8 what hP did. He 
showed the piece of paper to ~[r. Fish and that he had 
on it the figures, $750.00 in one plaeL'. and $500.00 in 
another. (151) ( 1-!0S) That neither one of the said de­
fendants said anYthing .. at that time". That at ,·ari-. '-' 

ous times ~Ir. E~rwin and ~Ir. Finch remarked that 
this was the first that they knew· of this situation in 
Salt Lake City. That ~Ir. Finch asked ho'v long this 
had been going on and the witness said, since the last 
of 1937, that it had been going on before that but that 
was the scope of his inYestigation. ( 144-6) ( 1359-65) 

This testimony was objected to throughout and mo­
tions were made to strike upon the grounds that it was 
incompetent; a recital of prejudicial matters; a state­
ment of conditions after the conspiracy is alleged to 
have completed; that there was no general foundation 
as to the agreement or conspiracy alleged; and that 
there was no charge of the offense here requiring a de­
nial, but merely recitals of what the witness claimed he 
had heard or found out and no admission by any one 
of the offense charged. All objections and motions were 
overruled and denied. 

(kkk) ·The witness Harris was allowed to testify 
over objection as to two letters of resignation, Exhibits 
"S" and "T", submitted by Mr. Erwil) later in Janu­
ary, 1938. (146-7) (1365-70) This was over the objection 
that there was nothing in the circumstance or in the 
letters that were material or relevant to). the agreement 
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or conspiracy. The evidence was limited to Mr. Erwin 
and objections were overruled. 

(Ill) As to the second letter of resignation the 
witness was allowed to testify that he had a conversa­
tion with Ralph Stewart, one of the attorneys for Mr. 
Erwin, at the witness's home, at which tlre question 
of his resignation had been discussed, and also that 
a demand had been made for the second resignation 
and that he knew of it and had made it himself. This 
testimony was given over all the general objections and 
a motion to strike on the grounds of the previous ob­
jections was made. Objections and motion were over­
ruled and denied. (148) (1377-78) 

(After all this testimony, the letter, Exhibit "R", 
the contents of which had been fully stated and dis­
cussed and from time to time, over objection, read to 
the jury, was called to the attention of the Court and 
the jury by the District Attorney and he intimated that 
the Court raised the question about having it read to 
the jury. The Court then said that he had reconsid­
ered and thought that it ought not to be read to the jury 
and a motion to strike it was then granted.) (149) (1382) 

(mmm) After the witness Harris bad given his 
general testimony as stated above, he testified general­
ly that he had visited licensed card rooms, and on cross 
he , testified that he had been in three in the last 60 
days. He testified that the ,apparent operators had 
money belts on in these places and that he saw them 
handle money. He then testified that he knew they 
were licensed but he didn't know that the ordinance re-
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quired that they pay a~ much a~ $1:>0.00 to $200.00 a 
year per table for tht~ lieen~e8. He "·a~ then nskPd: 

'~Q. You know .. Mr. Ha.rrh~. thnt in order 
to pay those lict~n~e fee~, "·hatever the ordinance 
provides, the~e people haYe to collr~ct n1oney fron1 
somebody \Yho u~es the table~ in there, don't 
you 1'' 

Objection "·as made by the state that it \vas immaterial 
and irrelevant and the objection "·as sustained. (154) 

(1425) 

(nnn) After the witness Harri~ had been allowed 
to testify as above indicated that :Jfr. Keyser had called 
upon Mr. Erwin with reference to the Harris letter in 
the Commission meeting, he was asked on cross exam­
illation as to his knowledge as to emni ty existing be­
tween Mr. Keyser and ~Ir. Erwin, and objection of the 
State was sustained. The witness was then allowed to 
discuss the matter, over the objection of defendant's 
counsel, with the Court and said : 

''I certainly can address myself to the Court 
if I please. 

THE COURT: I will hear what the witness 
has to say. The witness happens to be a lawyer 
and knows, I take it, what he should not say. 

A. There has been an offer to prove that 
something I may have done is a result of bias 
or prejudice. If that offer is contended and not 
withdrawn, and I would prefer that the matter 
be gone into. That is all, but I would suggest 
to counsel that he withdraw it." 

The Court was then asked to rule upon the objection to 
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this voluntary discussion by the witne-ss. He said he 
would sustain the objection to the question above re­
ferred to and made no other ruling. Separate motion 
was then made to strike this voluntary statement and 
this was denied. (158) (1440-41) 

( ooo) On cross examination by the State of Mr. 
Finch the State was allowed to ask a series of questions 
as to whether the Salt Lake Telegram or the repre­
sentative of that paper had not stated, or if it had 
not been published, that the Women's Clubs had stated, 
that there was open gambling in Salt Lake City. (195) 

( 1656) Or if he had stated to a representative of that 
paper, or if it hadn't been published that he stated 
"I have nothing to say. I am doing all I can about 
gambling.'' Obj·ection was made to these questions; 
that there was no foundation for the questions, and 
no time or place fixed, or person spoken or alleged to 
have been spoken to by the 'vitness, as shown. The Court 
stated that the State's attorney had indicated that he 
didn't know the name of the representative, and re­
quired the witness to answer as to both lines of testi­
mony, and he answered that he took the Telegram and 
that he usually read it. He coulcln 't ans"\ver positively 

as to the specific matters, that he could.n 't say posi­
tively. Motion was made to strike the statements of the 
attorney in these matters as to these publications which 
he was apparently taking from the paper in the pres­
ence of the jury, and that the jury be instructed to dis­
regard what he had said in relation to the newspapers 

This motion was denied. ( 195-7) ( 1656-60) 
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(ppp) 'The defendnnt Fineh wn~ furthl'r PxatnitH\(1 

with relation to newspapt.\r stah)nlt.\nt~ by the Htate's 

attorney as to "-hether he talked to np"r~pa.permen, 

which he said he ditl, and a~ to whether he didn't makl' 
this statement "-ith reference to the reports referred 
to in the above assignment. · ·1 place no importance 
whatsoe,er on these reports.·' Objection 'vas made 
again on all the general grounds; that there had been 
no foundation laid as to any conYersation about which 
he was being asked ; that it "-as not cross examination 
and was in no way tending to refute or limit anything 
the witness had asked. The District Attorney then 

said: 
''I have read the law as to what is re­

quired of a Chief of Police relative to the is­
suing of licenses. I am introducing this evidence 
to show his knowledge and his discussion rela­
tive to these places prior to the time-'' 

Further objection was made on the ground that it was 
an effort to read into the record these newspaper stories 
without any possibility of getting to the source or con­
tradicting them in any legal way. The District Attorney 
then said: 

''He can deny it. * * * if he did not make 
the statement * * * it certainly shows what is 
in his mind relative to the places that are list­
ed in the bill of particulars, and these places are 
listed in the bill of particulars, and. one of the 
elements of the charge * * * '' 

The witness was required to answer by the Court, and 
ans·wered that he couldn't remember the particular mat­
ter as having taken place. (198-200) (1662-64) 
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(Other alleged newspaper statements were offered 

and objecteu to and subsequently the same record made. 
It is consiuered, that the forgoing is sufficient for con­

~ideration of this matter.) 

(qqq) After both the defendant Finch and the 
witness Harris had testified that the latter's letter, Ex­
hibit "R", \Vas not shown to Mr. Finch, and both had 
testified that Mr. Harris had said in his conversation 
that he was making a report to the Mayor, and the de­

fendant Finch, under cross examination, had testified 
that he first saw the letter when it was published in 

the new:spaper, the District Attorney asked the witness 
Finch on cross exa.mina tion the two following questions, 

which he was required to answer: 

'' Q And he (Erwin) told you that Fisher 
Harris had said in that letter that he actually 
kne\\~ who colle-cted the tribute. 

A. No.* * * 

Q. He told you that Fisher Harris had 
charged that he knew to whom the pay-off, the 
tribute, was actually distributed, didn't he? 

The witness ans"\vered that the Mayor had mentioned 

the letter but had made no explanation to him. Before 

these questions were answered attention of the Court 
was called to the fact that the District Attorney was 
purporting to read from the letter Exhibit "R" which 
had no\v been stricken. Objection was made to the ques­
tion on all the general grounds; that he was simply 

stating into the record what Fisher Harris had asserted 

in this Exhibit; and that it "\Yas not cross examination; 
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that it related to nothing that the willH'~~ had t'Yor de-­
nied; that the w·itnt'~~ had ~tntt'd that l1c had lH)ard 

n1n1or~ of a pay-off. ~\ll objPetions "~ere overruled and 
the witne~s "~ns required to an~Wt'r. (:!0;~-5) (1691-97) 

(rrr) ~ifter the in(~ident of Ht'dman and hi~ men 

Inaking an arre~t for gambling "·~~t on 4th South, at 
a place not within the bill of particulars. and a djscus­

sion thereof between :Mr. Finch and Mr. Hedman and 
Mr. Thacker. and after defendant Finch had testified 
thereto on cross, he \Yas asked on redirect examination 
as to -whether the parties arrested by Mr. Hedman were 
convicted. _Objection was made by the State and sus­
tained to this endence, and an offer was then made to 
pro\e that the men arrested were not convicted as 
bearing upon the question as to whether there was any 
duty or neglect shown in connection with this matter. 

The offer was objected to and rejected. (207) (1710) 
( sss) Kendall Vincent, cashier at the Mint, testi­

fied on direct that be had not seen Abe Stubeck lay 
down the money, or any money, as testified, on the 
counter in the presence of Ben Harmon, and that he did 
not remember ever seeing Dar Kempner in the Mint. 

On cross examination the Court permitted the District 
Attorney to examine him as to who had the licence to 
operate the Mint card room up-stairs, as to whether he 
wa:s running the card room himself, and as to whether 
he knew Thacker, and as to whether he had seen him 
in the Mint. All of these questions were objected to as 
not being proper cross examination of this witness and 
all objections were overruled, and he testified that 

the license was in hi's name, that he was not running 
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it, that he knew ·Thacker, and that he had seen him in 
the· Mint on several occasions. (208-9 (1714-21) 

( ttt) After Abe Stu beck \Vas sworn as a witness 
for defendants and testified merely that he did not, 
in the spring of 1937, or at any other time, go with 
Dar Ken1pner to the Ace Billiards, the Peter Pan Bill­
iards, or the Wilson Card Room, and never was in the 
Wilson Card Room in his life, that he never took any 
bills or money to Ben Harmon's place as testified by 
Kempner, or at all, and that he did not have a conver­
sation with Kempner in which he stated that the card 
rooms were paying off, etc., the District Attorney was 
permitted, on cross examination, to ask him the follow­
ing questions concerning the witness's business, and he 
was required to ansvver them. 

'' Q. You ran, in 1937, a gambling game 
there, didn't you~ 

A. I ran a card room. 

Q. You conducted, ·when you say a card 
room, you conducted gambling during '37, didn't 
you; that is you permitted it to be conducted in 
your place? 

A. I ran tables. 

Q. I am asking you vvhether or not you per­
mitted gambling to take place in your establish­
ment from May 4th, '37 to January 1st, 1938. 

A. Ye~s. 

Some of these questions were repeated. Objection was 
made to each and all of them; that it was not proper 
cross examination, and that the State was now trying 
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to make it's ca~e out of thi~ witnes~ "·hie.h it hnd ~nb­
poenaed and then not called. That the \Vi t ne~~ wa.s not 
being tried here, and as to the last qnL"~tion that it 
was shown in previous testimony; and as to the word 
"permitted"; and it \Ya~ probable that hP could not 
prevent people from grunbling on these licensed card 
tables .... ill of these objections \Yere oYerruled. ( 230-2) 

(1~1~2-2~1) 

(uuu) (See assignment 13-i on misconduct of at­
torney). 0. B. Record was c-alled by the State on re­
buttal, and was asked the leading question: 

'Q. Did you have a conversation with Mr. 
Finch about 10 days before JI. K. Record was 
relieved of his duties as Chief of the Anti-vice 
squad, about a converstation? '' 

(Question here objected to as leading. Overruled.) 

".A.. Yes sir. 

Q. That your brother had hac1 with Mr. R. 
0. Pearce1" 

The whole question \vas then objected to on all the gen­
eral grounds anc1 on the ground that no foundation 
had been laid for impeachment; no impeachment ques­
tion previously asked or now· presented; that the whole 
matter was collateral, a matter connected with their 
main case and not rebuttal. The Court said the testi­
mony was offered only as against Mr. Finch and the 
witness answered "Yes". The witness was asked fur­
ther: 

'' Q. What was said to you by Mr. F~nch? '' 
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l . . 

This· was objected on all grounds previously mentioned 
and· the witness was allowed to answer that about ev­
ery morning he talked over different things in the 

Chief's office and brought up to him at one time that 
his brother H. K had spoken to him about Pearce 
wanting him to collect and offering him additional 
money, "that is, to raise his wages." Motion was then 
made to strike on the grounds of the previous objec­
tions. Objections and motions all denied and overruled. 
( 239-41) ( 2034-38) 

(vvv) The witness 0. B. Record was then asked 
if Mr. Finch gave him any reasons for removing his 
brother H. K. This was objected to on the ground that 
it was not rebuttal or anything and no foundation, and 
that Mr. Finch had never testified that he did. The 
witness was allowed to testify that Mr. Finch didn't 
give him any reason for removing his brother, and mo­
tion to strike the answer on the same ground as the 
objection was denied. (241) (2040) 

(w\vw) The rebuttal witness 0. B. Record was 
asked whether he told Mr. Thacker, when Mr. Thacker 
wanted to get off the Anti-vice squad, 

"I will tell you how to get off. Go out and 
arrest every gambler and prostitute and put 
them in jail and fingerprint them, and you won't 
last fifteen minute·s. '' 

and Mr. 'Thacker said: "I can't do that;" and that is 
all he said. ·This was asked as a leading question, and 

objected to and as not rebuttal; no foundation for im­
peachme:,tt; attempted impeachment on collateral mat-
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ter; that it was from so1nething conjured up by the 

State itself for the purpose of knocking it down. 

''THE COlTR.T: lj~ten. ~I r. ~I ullinl'r. thi~ 
does not in\olve anybod~~ but ~lr. Thacker, and 
Mr. Hanson has not objerh),tl. 

MR. Ml~·LLINER.: If the faihu·L' of Mr. 
Thacker to do anything is any agree1nent. then 
it is going to affect all of us.'' 

T4~ objection was o\erruled and the witness answered, 

''Yes". (~±1-2) {2041-46) 

(m) After the witness 0. B. Record, S\vorn on 
rebuttal, had testified on direct concerning Mr Thack­

er'5 testimony that 0. B. Record had told hi~ that 
Fisher Harris demanded that Thacker be removed, and 
had testified on cross examination that he did say "I 

did not think Thacker was guilty", on redirect examin­
ation by the State he was asked the follo"'"ing questions : 

"Q. Did you have any evidence· submitted 
to yon pertaining to hi~ misconduct in office~ 
* ~ * 

Q. But, you received numerous complaints 
about Thacker, did you not~ ~ * * What did 
you think he was guilty of when you discharged 
him~ * * *- " 

Over objection that the questions were improper, called 
for hearsay and conclusions, and that the second and 

third questions were leading, the witness was allowed 

to answer and answered ''Yes'' to each of the first 
two and to the last said : 
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''A. Misconduct in office, n10t taking care 
of his work as ·head of the vice squad.'' 

(243) (2067 -68) 

16. The district court erred to the prejudice of ap­

pellant in failing and refusing to give the following 
requested instructions and each of them, or any suf­
ficient instructions covering the subject matter thereof, 
and to which exception was taken, as follows: 

(The first number in brackets is the page of the 
abstract, and the second the transcript.) 

Request No. 2, and, separately each of the num­
bered separate paragraphs thereof from one to four 
inclusive (281-3) (189-93). Request No. 3, and each of 
the separate paragraphs thereof ( 283-4) ( 192). No. 3A, 
(284-5) (193); No. 4 (285-6) (194); No. 5, and each 
separate paragraph thereof (286-7) (195); No. 6 (287-8) 
( 196) ; No. 8 ( 288-9) ( 198) ; No. 9, and separately as to 

the last paragraph thereof ( 289-90) ( 199). 
That no instruction was given in any way upon 

the bill of particulars or on any limitation upon the 
indictment by reason of the provisions of the bill of 
particulars, or any instruction relating to that subject. 
(290) (2164) 

No. 10, and, separately each of the separate para­
graphs therein numbered from one to four inclusive 

(290-2) ( 200-1) ; No. 11, and separately each of the two 
separate paragraphs of No. 11 (292-3) (202) 

Request of Finch No. 1 (293) (183) (2165); re· 
quest by Finch No. 3 (293) (185) 
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Erwin's request X o. 6 ('2H-l) ( 15S) ; Er"·in 's re­
quest No. 7 \~~)4) (15~)); Erwin's reque~t No. ~ (295) 

(160); Er"'"in's request Xo. 11 {:!~l~>-6) (163): Erwin's 
request Ko. 12 (296) (164); Er,vin '~ request No. 13 
(296) (165): Erwin's request Xo. 17 (:!96-7) (17~); 

Erwin's request Xo. 18 (:!97) (173); Erwin's request 
No. 19 (~~17-S) (174); Erwin's reque~t No. :!0 (:!98) 
(175); Erwin's request Xo. :!1 (:!98-9) (116); Erwin's 

request Xo. :!~ (299) (177); Erwin's request No. 23 
(299-300) (17S); Erwin's reque~t Xo. 26 (300-1) (181). 

Each of the foregoing statements as to each of the 
requests, and to each separate portion of any request 
where mentioned, is a separate assignment of error. The 
exceptions taken and the requested instruction are set 

forth in fnll in the foregoing pages of the abstract at 

the pages respecti,ely shown in the first bracket after 

each assignment, and the same are hereby referred to 
and by reference incorporated herein and made a part 
of this numbered assignment. 

17. The Court erred in instructing the jury in_ the 
following separate rna tters herein to which exceptions 

were duly taken as follows, and which are separately 
assigned as follows : 

(a) The instructions as a whole, and as pointed 
out by the exceptions as herein specified, were so con­
flicting, repetitious and confusing as to leave the jury 

no clear cut idea of what might be considered by it 

as the law applicable to the evidence. And, separately, 
as to what might be considered by it as evidence of the 
charge on which the defendants were tried. 
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(b) The instructions as a whole and as pointed 
out by the exceptions herein designated, gave no clear, 

or other, expression to the jury as to the relation, if 
any, of the n1ass of intimations as to wrong doings, 
different from the offense charged, to this offense. After 
repeated staten1ents by the prosecuting attorney that he 
coulc1 not lay a foundation as to prove such a charge, 
and that he ought to be allowed to put in all the mat­
ters introduced in chronological order, the instruction 
by the court reasonably left the jury believing that the 
specific agreement charged need not be proved, and that 
matters of other wrong doing might be considered in 
determining the guilt or innocence here. This is indicat­
ed by the acquittal of Mr. Thacker, the one person con­
nected with, and who could allow prostitution and pos­
sibly other vices to operate, and the only defendant 

with whom any agreement to "allo'v operations" was 
necessary. 

(c) In the first bracket after the following lettered 
assignments the first number is the abstract page of the 
exception, and the second number is the transcript 
of the exception ; in the second bracket the first number 
is the abstract page of the instruction and the se(}­
ond number is the transcript page of the instruction.) 

( 1) 1The Court, in instructing, first set forth the 

indictment as being the charge, without eliminating 

therefrom reference therein to '''dice games'' and gam­
bling devices'.~ and other things on which there was 
no evidence whatsoever submitted, and gave no instruc­
tion in any way limiting the charge to the evidence. 
(301; 2167) (257-9; 241-3) 
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( 2) After the bill of partir.ulars harl been rt\~Hl to 

the jury setting forth the long li~t of \\Tong doing-~ 

therein, and limiting the genen1lity of tla\ indictment, 
the Court gaYe no iu~truction n~ to the bill of particular~ 

and made no limitation upon the indictment by reason 

thereof. ( 301 ~ 21G 7) 
(3) In Yie\Y or the rL•fn~nl of the Court to give any 

of defendants' reque~ts upon the limitation of con­
\er~ations with individual defendants, particularly after 
the end of the conspiracy as alleged, the instruction No. 
6 was insufficient to advise the jury that such evidence 
could not be used as proof of the conspiracy and this 

subject was not covered. {201; 216·7) (264; 247). It was 

expressly urged by the State such could so be used, see 

13-n, supra. 
( ±) Instruction X o. 7, as to the proof of conspi­

racy by circumstantial evidence was not sufficient in 
this case where the offense is the agreement, and did 

not advise the jury as to what character of evidence 
might be considered as proof of the conspiracy. This 

is pointed out in the case cited to the Court in the ex­
ception. This instruction was insufficient and not ap­
plicable. (301; 2161) (264-5; 248) 

( 5) !The separate paragraphs Df instruction No. 11, 

being A to F inclusive, were immaterial because the 
Chief could not commit the offense here alleged alone, 

and served to emphasize to the jury that he could be 
convicted upon showing failure of duty on his part, 

instead of the offense charged. Also ordinances were 

introduced showing limitation upon the excerise of his 

powers by the Civil Service Commission, and . these 
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were omitted, and also ordinances covering the ,coor­
dinate duties and control by the city attorney. None of 
these were instructed upon. ( 302; 2168) ( 2'67 -8; 251-2) 

( 6) The first paragraph of instruction 12, as ex­
cepted to, definitely indicated to the jury that these 
people may be found guilty here independently of proof 
of the agreement. The exception to the last 5 lines of 
that instruction are good for the same reason. ( 302; 

216~) (269; 252) 
( 7) The first part of instruction 12A is bad be-

cause it says "in the absence of other evidence" they 
could Il:Ot be found guilty here by reason of knowledge 
merely. Other evidence was not sufficent. There must 
be evidence of the agreement alleged. The last clause 
of the instruction is wrong and prejudicial, it says: ''Or 
actually participated therein in carrying out the same." 
That could only mean to the jury that if any person 
did any act which the jury thought might be contem­
plated by any alleged conspirator, he could be con­
victed here. 'The Court used the disjunctive ''or''. It 
was also bad as pointe,d out because it permitted the 
conviction of a person doing some act although the 
act may he done without any knowledge of the exist­
ence of the agreement alleged. ( 302; 2168-9) ( 269; 253) 

( 8) Instruction 13 was bad as excepted to, and as 
to the separate portions thereof mainly because it! in­
dicated to the jury again that conviction may be had 
for acts independent of the agreement. This was a n1at­
ter that was confused throughout the trial. The charge 
was; entering into an agreement, and if this agreement 
was proved between the defendants the jury should 
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haYe been instructed that they were then guilty re­

gardless of \Yha.t anybody did or 'vhether anybody Jid 
anything to carry out this agreement. The only evidence 

that was material then \Ya~ t:'vidence independently to 
prove the overt act~ charged. The in~ truction was fur­

ther bad in that it referred to acts by any t"~o or more 

of the defendant~ a~d left the jury to convict here 
upon any theory as to any separate agreements or con­

spiracies, and not limited to the main conspiracy 
charged. Ko instruction was given on this. (310; 2177) 
(204-5); 2170-71) (270; 254) 

(9) Instruction 14 was again insufficient to in­
struct the jury that such statements made, and particu­
larly such alleged statements made after the conclu­
sion of the conspiracy, could not be considered as in 

any way tending to prove the conspiracy or any absent 
defendant's connection therewith. (305-6; 2172) (271; 
254) 

(10) Instruction 15 was bad and subject to the 
exceptions taken in that it instructed the jury they 
could consider the collection of money by Stubeck as 

evidence of the agreement between defendants; it was 
bad because they were instructed that this could be used 
against defendants if it was collected as a result of 

an agreement, and even though it was done without 
knowledge thereof, or Stubeck being a part thereto; 

further in that it was indicated to the jury that this 

was a circumstance which might tend or did prove the 
agreement; it was particularly bad as to the intro-

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



386 

ductory language which applied to the whole instruc­
tion as follows : 

"If you believe that either officer Holt or 
the witness Stubeck, or both of them, collected 
money as they testified, * * * '' 

Stubeck did not testify that he collected money but 
specifically denied that he had done so. It was sub­
ject to all the separate exceptions taken to the separate 
parts ther'eof. (306, 310-11; 2172-77) (271; 255) 

( 11) Instruction 16 was insufficient and repetitious 
and, in part, conflicting with other statements of the 
Court on the subject of the agreement, and also as 
not limited in any way to the bill of particulars. Suib­
division 4 was objectionable because it permitted con­
viction' on any kind of an agreement or understanding, 
either between the persons charged or between any 
of them and any other persons named in evidence, an'd 
was in no way confined to the specific agreement al­
leged. It would permit conviction on any numher of dif­
.ferent or minor conspiracies a.t any time. The further 
instruction therein as to overt acts was subject to the 
exceptions separately taken as to each. ( 306; 2172-73) 
'(272-3; 256-8) 

( 12) Instruction 17 was subject to the exceptions 
taken as to the whole and the separate parts thereof. 
It was inapplicable in this. case where the offense was 
the agr~e~ent alleged. There was no instruction as to 

. ~he means agreed upon or as to the purposes of the 
_particular agreement alleged to "permit" or "al· 
low", but this instructed the jury that they may con· 
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viet, if there ''nB an under~tanding betwt\~n any ot the 
parties here as to the aocompli~hment of any unlawful 
design. It waB wrong in stating that a person tnight 
be convicted for doing something in furtherance of an 

unlawful design without instructing that it n1nst bt.~ 

with knowledge of the specific agreetnent or being a 

part thereto. It appears to affirm that there \\~as an 

understanding without requiring finding beyond a rPa­
sonable doubt that ~uch agreement existed as alleged. 

(307; 2143-±) (273-4; :258) 

(13) Instruction 18 was subject to the exceptions 
taken and erroneous and inapplicable here. The lan­

guage ''such design and purpose by either of the de­
fendants" w-as erroneous, and reference to Harmon 

and Stubeck was bad and misleading, particularly in 
the ~efusal of the Court to instruct as requested that the 
agreement alleged must be established and that it 
must be proved that these men were parties to it inde­
pendently of the acts or admissions of any alleged or 
assumed conspirator. It left the jury to believe that 
the conspiracy could be proved by the acts of Stubeck, 
-or the misconduct of persons not charged. ( 307-8 ; 217 4) 
_(274-5; 259) 

(14) Instruction 19 was erroneous and subject to 
the exceptions taken. It permitted conviction if a party 
did any of the things referred to in the bill of particu­
lars or any of the acts which might have been the sub­

ject of t~e alleged agreement even though it was with­
out any knowledge of the existence of the agreement 
alle&"ed. ( 308 ; 217 4) ( 275 ; 260) 
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( 15) Instruction 20 was subject to the exceptions 
taken, and in view of the foregoing instruction it af­
firmed the previous ruling of the Court on the trial and 
other intimations in the instructions that these defend­
ants could be convicted if involved in the minor vio­
lations referred to in the ordinances, and also as sub­
ject to the objection with relation to the failure of the 
Gourt to give any instruction as to the ordinances in­
troduced by defendants. (308; 2174) (275-6; 260) 

( 16) Instruction 21 was erroneous and subject to 
the exceptions taken. Any possible conviction here of 
any wrong doing depended upon the uncorroborated 

testimony of Golden Holt. He was an admitted conspir­
ator and his testimony was in no way affecting the 
charge corroborated by any witness. It is not made ap­
plicable to the charge of agreement here and is subject 
to the separate exceptions in this respect. It· permits 
the testimony of Holt to be completely believed and re­
lid upon without any actual or legal corroboration what­

soever. (308-9; 275) (276; 261) 

(17) Instruction 22 was erroneous and particu­

larly the first 4 lines thereof separately excepted to, 
containing the instruction to the effect that the acts or 
statements of Abe Stubeck, Golden Holt, or Ben Har­
mon, could be considered by the jury as establishing an 
agreement here instead of instructing that the agree­
ment must be established, at least prima facie, before 
these could be admitted or considered. ( 309; 2175-6) 
(276-7; 262) 

(18) Instruction 23 was subject to the exceptions 
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:nken. The first part "'a~ repetition~ and confu~illg and 
inapplicable to the agr(:\(:\llleil t allt.\ged here, and the 

Becond part as to adn1i~sions. in Ylf'W Of thr lllH~S n f 
"tatement5 made bY 'vitne~se~ ns to what t l1ev had 
~ . . 
found and what they ~tated, "·as "·holly insufficient and 
misleading, and not a Ct'ITec.t ~tatement of the law· ap­
plicable here. (309; ~l~t1) (277; 278) 

Each of the foregoing mentioned exceptions, to each 
of the foregoing mentioned portions of the instructions, 
is made separately and as a separate assignment of er­
ror by each of the appellants herein separately, as to 
each such portion of the instructions. 

The exceptions to the instructions referred to in 
each of the foregoing separate numbered and lettered 
assignments are set forth in full at the foregoing pages 
of the abstract as shown in each instance by the first 
number in the first bracket following each assignment; 
the instruction excepted to in each instance, is set forth 
in.fnll in the foregoing abstract at the pages indicated 
by the first number in the second bracket following 
each assignment, and the aforementioned e-xceptions and 
also the aforementioned instructions as there fully 
set up are hereby referred to and incorporated here­
in and made a part of this No. 17 assignment and the 
separate subdivisions thereof, to the same effect as if 
again set out in full therein. 

18. The evidence was insufficient to support the 
verdict and judgment here as assigned in assignment 
No. 10 hereof, and for the further reason that the cir-
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cumstances offered in evidence did· not point to or in­
dicate the making or the existence of the agreement as 
alleged. This is indica ted by the various assignments 
set out at the various pages of the abstract and tran­
script and herein assigned under assignment No. 15, 
and the absence of evidence to prove the conspiracy 
cannot be more specifically assigned or any record there­
of more specifically de signa ted. 

19. Appellant was not given a fair trial by reason 

of the errors assigned, and the misconduct of the prose­
cuting attorney as hereinabove assigned; and, separate­

ly, that appellant was not given a fair trial by reaso~ 
of the misconduct of the prosecuting attorney as here­
inabove assigned, and, separately, by reason of the 
erroneous admission of the testimony of Dar Kemp­
ner and the instructions of the Court with relation there­
to. 

20. The State \Vas not required by any instructions 

to the jury, or at all, to prove criminal intent, or any 
criminal or corrupt intent or motive, and the evid~nce 
did not prove or establish any such. 

31. The Court erred in overruling and denying 
appellant's motion in arrest of judgment herein. (275, 
278, 284; 291) 

22. The Court erred in overruling and denying 
appellant's motion for a new trial herein. (277, 283, 
289; 293) 

\VHEREF~ORE, appellant:-;. pray, and each of them 

separately prays, that the v~rdict and j udgme~t ~s 
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again~t each, f(n· and on aeeonnt of tht) ~aid f'rrors 
and assignments, be rPYer~P(L 

Dated this 3th day of January, .A .. ]). 1 ~}.tO. 

H. I ... Ml1T .. l~INER .. 
. A.ttorney for Appelants Harry 

L. Finch and. R. 0. Pearce. 

Bl~RTl)X \Y. ~Jl~S~ER, 

ED"'V ARD F. RICHARDS, 
Attorney for Appellant E. B. 
Erwin. 

(Served on the Attorney General, this 5th day of 
January, A. D. 1940.) 
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