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1 THE SUPREME COURT OF THE STATE OF UTAH

2USS 3ULLOCK, JUNE MUNDY
BULLOCK,

Plaintiffs and
Aopellants,

~3J5 -

JOE BAILEY AUCTION COMPANY,
e al.,

Defendants and
Respondents, : Case ilo. 14845
JOZ BAILEY AUCTION CO.

rty Plaintiff
ondent,

1\
=]
[o R
w0
(L‘
'U QJ

WESTERN SURETY COMPANY,

Third Party Defendant
and Appellant.

REPLY BRIEF

PRELIMINARY NOTE

opellants would refer the Court to the State-

rent of Facts in the Brief of Appellants for a complete

statenent of the facts Appellants believe to be pertinent
in this matter. Appellants' brief (hereinafter AB) at

3. Appellants make the following observations pertaining
£2 the Statement of Facts as cited in Respondents' Brief

(h2reinafter RB) .
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Apparently, Respondent recoznizes the fallacy of
reliance on Joe Bailey's personal testimony as indicatiy,
of Joe Bailey Auction Co. policy. Other agents, such as
Parkes Shewmake obviously can and did speak for the Compaa

Appellants note that Respondent concedes the

auction was not strictly on a cash basis. ER 2. l
Furthermore, the terms of the auction were broader than
that set forth in the first paragraph of the Statement of
Facts in the Respondent's Brief. Respondent has signifi-
cantly ignored the fact that Joe Bailey announced at the
auction that payment could also be made by means of approw!
credit. See Finding of Fact No. 5, R.213, as przpared by '
Respondent's counsel.

Without citing the record, Respondent asserts

that Appellants' credit had not been established prior ;

to the auction. A review of the transcript clearly shows
that the Respondent never testified to this fact. To the
contrary, Appellants testified that Respondent required
the approval of Appellants' credit before allowing Appellants=
to bid at the auction in question. Transcript (hercinafter |
T) 37:14-38:9; T 50:9-20.

Respondent refers to a '"meeting' which occurred
after the auction to settle accounts. RB.3. Respondent
does not cite any testimony to substantiate holding

i
|
\
such 2 l'
meeting, nor do the Findings of Fact as cited by Respondent \

1
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2.015) mose reference to this 'meeting”. In the same
snntr, Recspondent states "that no sale had been or

wooid 2e consummated to them until such payment had been

nie (2.218)." RB.3. To suoport this assertion, the
Dzzpondeznt cites the Court again to the Findings of Fact.
T lle Jonzllants do not balisve zhat this fact if shown
ws2ld be relevant to the Court's decision, there is no
evldence that Joe Balley or any other witness testifying
In This matter ever made such a statement. The phrase
“osnzammazion' was never useZ by the Respondent in his
zz:zimony.  This phrase was contrived by the Respondent
i threz 0 1ts separate Findings of Fact to support the

2zsoondent desired zo obtain.

Respondent places najor emphasis on the fact

wizh all of the terms of the auction except payment.
5:15. Mr. Bailey further testified that despite non-
--~znt by the Appellants he did not attempt to revoke
e3zance of their offer. T 166:22; 167:22.

Further, Respondent concludes that the removal

of equivment from Ventura, California was without its know-

ze or permission. RB.3. Parkes Shewmake, an officer
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of Joe Bailey Auction Company, was aware of the -
pairs and moving (T 47:19; 33:27; 54; 93:13; 94:8),
though Mr. Bailey individually was unaware of these factg
and unaware of what Shewmake knew. T 116:18; 26; 122:16.
Also, those at the lot who had custody of the equipment ae-
quiesced in and aided its removal. T 105:28; 11-103:22
In clarifying Respondent's Statement of Facts it
should be pointed out to the Court that Appellants had hirg
a watchman to guard the equipment in question after trans-
porting it to Washington County, Utah. Subsequently,
Appellants became aware that Respondent had hired Appellan:
own agent to dispossess Appellants of the goods. T:77.
Appellants objected to the attempted repossession and the

same day obtained a temporary restraining order. AB.5>-6.

POINT I. THE CONFLICTS OF LAW ARGUMENT IS
WITHOUT SIGNIFICANCE.

Respondent's Brief raises the issue of conflict
of laws for the first time. RB.7. The issue of whether
Utah or California law should be applied in the instant
case was not raised by the Respondent in the District
Court. By their silence, the Findings of Fact and Con-
clusions of Law prepared by Respondent give evidence that
this argument was never raised. R.216.

This Supreme Court has already stated that it

. . . c dar b
will not consider an issue which was not considered by

. . fear Cime
the court below and which was raised for the first €l
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on appeal. Thompson Ditch Co. v. Jackson, 29 Utah

2¢ 259, 508 P.2d 528 (1973); State By and Through Road

(1972); Wagner v. Olsen, 25 Utah 2d 366, 482 P.2d 702

(1971); In re Ekker's Estate, 19 Utah 2d 414, 432 P.2d

%5 (12657); Riter v. Cayias, 19 Utah 2d 358, 431 P.2d

788 (1967). Since at mno time in the proceedings before
the lower court did Respondent raise the issue of con-
flict of laws, based upon the above cited authorities,
this Court should not now consider an issue which was
neither raised, argued nor considered by the lower court.

Furthermore, if a conflict exists, Appellants
believe that Respondent has the burden of showing the
applicable law to support its claim for damages. Respon-
dent's argument that Appellants have failed to divine
the legal basis for its claim does not dispose of Appellants'
objection that the judgment below is without legal support
or foundation.

Furthermore, Respondent asserts that '"California
has also adopted the Uniform Commercial Code and it is
substantially similar to ours...." RB.8. Even if
California law was applicable Respondent has failed to
show that a different résult would occur if California

law were adcpted. The rule of this Court has been that

unless the contrary is shown, sister state law would be
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assumed to be the same as that of this state. Lamberty
v. Lamberth, 550 P.2d 200, 201 (Utah 1976). If this |
Court desires, however, to take judicial notice of
California law, Appellants would be prepared to advise
the Court that the same result should be reached. U.R.E
9(2); 12(3) and U.R.C.P. 44(f). Relevant California
statutes are reproduced in the Appendix. U.R.E. 68(5);
72.

POINT II. THE AWARD OF DAMAGES FOR BREACH OF
THE SALE CONTRACT IS BARRED.

Respondents'arguments about the title to the
equipment (RB.8.) are totally immaterial and serve only

to confuse the issues before the Court. The Uniform

Commercial Code has drastically reformed the common lavw
in the '"pervasive de-emphasis of the title concept.”

White and Summers Uniform Commercial Code, at 15 (1972).

A correct understanding of the concept of title under
the Uniform Commercial Code is imperative to an accurate
analysis of the issues raised herein by Respondent. Thus
while Appellants concur with Respondent that any agreement
of the parties would govern passage of title, we deny
its materiality. See RB.8; cf. Utah Code Ann. 2-401(2):
The. dispute in this case centers around the
rights of the parties to possession. As Appellants point
out in their prior brief, the only rights of the Respor
dent to reclaim the goods in question are found in §704-7

507 and §70A-2-702. AB.9-11. In reviewing both of thes
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code sections the Court will find that neither mention title

as being relavant to possession. A case dealing with the

specitically holds that the application of the substantive
provisionsof the Uniform Commercial Code do not depend upon

the location of title as set forth in §2-401. This case

F

illustrates the irrelevancy of title to the issue of possession.
“nile the seller was attempting to undo a transaction by

reclamation because of dishonor of the buyer's check the

(]
&

wrt held that until reclamation is completed title re-
zzined in the buyer, however, title was irrelevant to the
dispoesition of the case.

Respondent asserts ''that the evidence is un-
controverted, that delivery of the goods to the Appellants
was not to be made until they paid for them.” RB.8. Respon-
c¢ent does not cite the record or transcript for this asser-
tion. In fact, it is the testimony of Mr. Bailey which
is somewhat supportive of this assertion. However, apparent-
17 Mr. Bailey was not personally present in Ventura,

California after the day of the auction. Appellants took

ossession of the equipment with no resistance from the

J

v

gents of Mr. Bailey and with the blessing of those agents
exercised dominion and control over the equipment; mov-

ing the same, repairing the same and finally transport-
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ing the equipment to Utah. 1In light of the referenceg
to the transcript found on page 4 of Appellants' Brief
in support of these facts as stated the evidence of
Respondent certainly was controverted.

Respondent completely ignores Appellants' argu-
ment that auctions are clearly within the scope of Articy
IT of the Uniform Commercial Code. AB.8. Respondent is
content to note that the lower court made a specific findi
that payment for the goods was a condition precedent toay
sale of them to Appellants. This fact and the ramificatic
of this fact are clearly se: forth in Appellants’' Brief a

"

page 8. Respondent also argues that since ''the provision

that either payment wuld (sic) be made for the goods or

satisfactory credit be arranged," were neither met by
Appellants there was no 'consummation of sale and passage .
title'. RB.10. Again, not only is the passage of title
irrelevant but it has nothing to do with payment.
Furthermore, on the day of the auction in Ventu:
California Appellants certainly believed their credit was
satisfactory to the Respondent. Although the auction was
underway when the Bullocks arrived, they were not alloved
bid until telephone verification of their credit had beet
made by the auction company. Furthermore, it was an enplof

o
of Joe Bailey Auction Company, Mr. Shewmake who actually

. tesfi'
the bidding for the Bullocks. AB.3. A review of the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-8~ i



wony of Mr. Bailey will show that he did not refute the
cestimony of the Appellant Mrs. Mundy on this point.

inallv, Respondent states and Appellants agree that "as

sult it cannot be reasonable (sic) contended that

ticle to the goods involved in the auction conducted in

passed whan thz hatmer f£ell at the auction.”

Respondent makes no response to Appellants'
argument that the reclamation of goods bars Respondent's

clzins for damages for breach of sale contract. He merely

n

v
wy
[}
"
[}
%]
ot

hzat "(t)he law allows incidental damages for the
fzzlure of Appellants to perform their agreement.' RB.11.
Zooellants submit that in lizht of the admitted reclamation
oZ the goods, and Respondent's failure to meet the argument
bzsed on 704-2-702(3), the successful reclamation of goods
should bar all damage remedies. See AB at 9-11.

Respondent claims as incidental damages that it
is enritled to $750 damages for loss of commission in sale
of property and $500 damages, incurred cost of resale, under
§704-2-710 which states as follows:

"Incidental damages to an agrieved seller
include any commercially reasonab%e

charges, expenses or commissions incurred
in stopping delivery, in the transportation,
care and custody of goods after the buyer's
breach, in connection with return or resale
of the goods or otherwise resulting from
the breach."” 1Id.

This section defines incidental damages. It

“325 not state when they are allowable or recoverable.
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"Successful reclamation of goods excludes all other remedi,
with respect to them." 704-2-702 Utah Code Ann. The oy
"them" as found in this section specifically refers to the

goods. Since in every instance the charges and expenses

mentioned in §70A-2-710 also refer to actions taken in

[

respect Lo the goods, successiul reclzmatlon as achieved i
the Respondent excludes the remedy of incidental damages a
well as any other remedy with respect to the goods. Furthe
more, the $750 damage which the court awarded the Respondy
for loss of commission (Conclusion of Law no. 13, R.220) i
clearly outside the scope of incidental damages as defined
in §70A-2-710 as not pertaining to the resale of the goods.
Respondent testified at'trial that it gave no
public notice of the resale of the goods in question not &
type of notice to the Appellants. T 189:11-12 and 13-15.
Respondent also testified that he gave no notice to the
Appellants before or after the sale, that he intended

to sell the chattels nor the time, manner or place of sl

T 200:4-8. Respondent "understands'' that the requivements
of §70A-2-706, for notice of sale and in compliance with
other commercial standards apply only where damages are
computed as a difference between the contract price and the
resale price. RB.9. Respondent cites no law for this

. . sitit
proposition. Since Balley Auction Co. stands in the PO
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of z seller (Utah Code Ann. §70A-2-707), Appellants submit

the provisions of §70A-2-706 apply by analogy where the

scller's agent seeks a commission loss based on the contract
price - sale price differential.

It should be noted that even under the coummon law,

3 of commercial reasvnableness and notice of

resale were exacted of auctioneers reselling goods. If the
szale was not circumspect the court measured damages by a
fair market valuation instead of the sale price valuation.
In the case of Green v. Ansley, 92 Ga.647, 19 S.E. 53 (1893)
a purchaser at an auction failed to complete the sale. The
court pointed out the auctioneer's options for measuring
damages. He could elect to leave the property with the

haser and sue for the price. But if the auctioneer

]
e
N
o)

elected to keep the property without selling, or conducted a
resale improperly, the measure of damages was the difference
between the contract price and the fair market value.

Only if the resale was circumspect could the
resale price be compared with the contract price to measure
damages .

"(T)he sole question to be considered is
whether the plaintiff, in reselling, pro
ceeded in such manner as to render the re
sult of the resale legally binding upon the
defendant. In order to conclude the defend-
ant in this manner, not only must it appear
that the resale was made without unreason-
able delay, with the same publicity,.apd, as
far as possible, under the same conditions,
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as the first, and with an honest effort to
get the best price obtainable, but it must
appear also that the Jdefendant had notice
that the sale was to be at his risk." 19
S.E. at 54.

The court noted the rationale behind the requirements of

notice, fairness and publicity.

"The property resold at his visk is ragard-
ed as in some sense [the first purchaser's] his
own, and the result of the resale is in the
nature of an adjudication against him; and,
before he should be charged with the deficieney,
he should be afforded an opportunity to pro-
tect his interest and prevent a sacrifice of
the property. Unless notice is given him
that the property is held and will be sold
at his risk, he has the right to assume, if it
is sold again, that the vendor elected to
retain and deal with it as his own, and at
his own risk.' (Citations omitted) Id.

Since the time that Appellants wrote theilr argu
concerning the analogy between the similar language found
in §70A-2-706 pertaining to deficiency judgments and
§70A-2-504 “ppellants have found the recent Utah Supreme

Court case of Chrysler Credit Corp. v. Burns, 562 P.2d

233 (1977), wherein it was held that failure to give
notice under Article 9 demonstrates that the sale was not
commercially reasonable and that as a result the secured
party is not entitled to a deficiency judgment. Since the
policy applicable to the Burns case 1is equally appli-
cable to an Article 2 case, Appellants would urge the
e the

application of the Burns rationale to the case befor

Court.
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The question this Court faces is whether
the Appellants should be bound by a price determined
in a private, non-auction resale made without notice,
apparently before the Respondent had arranged repossession,
without notice to other potential buyers. And beyond
th:at question, the clear language of Section 2-702
of the UCC bars the damages remedy awarded below.

POINT III. APPELLANTS ARE NOT LIABLE FOR
WRONGEFUL RESTRAINT.

Respondent bases his claim for recovery of
damages for wrongful restrzint on the proposition that
failure to continue proceeding after a temporary restrain-
ing order to obtain a prelininary injunction conclusive-
ly establishes the wrongfulmess of the restraint. RB.6.
The authorities cited in support of this argument do
not support it. Rather, they state that the voluntary
termination of the entire case by dismissal by the party
moving for the restraint may have that effect. 42 Am.Jur.
2d Injunction §364 (1969); annot., 91 ALR 2d 1313 (1963);
Janssen v. Shown, 53 F.2d 608 (9th Cir. 1931).

The rule stating the effect of dissolution of a
temporary injunction on the determination of "wrongfulness"
is stated in the next section of this text. 42 Am.Jur. 2d,
Injunction §365 (1969). Dissolution of a temporary
Testraining order is at best only a prima facie establish-

ment of wrongfulness, subject to refutation, "and perhaps
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it is better to say that such a termination is not ap
adjudication of wrongfulness but merely leaves the ques .-
open for proof in the ordinary way." 1Id.

The rationale for the former rule is that the
filing of a restraining order gives the moving party an
advanttage, althougn be 1& ceonporavy.  Having obtained .
advantage it would be decidedly unfair to allow the
moving party to unilaterially determine when to terminate
the restraint without a hearing on the merits of the
matter. In the instant case Appellants did not voluntari
terminate the restraint. Furthermore, there was a hearin
on the merits of Appellants' case. Therefore, this matte
falls within the scope of the latter rule as stated abow
and it should be applied by this Court.

Respondent's Brief is absent any argument
of wrongful conduct on the part of the Appellants, other
than their failure to appear at the hearing on the
temporary restraining order held ﬁarch 8, 1973. RB.6-T. i
However, the same record shows that Appellants' reason
for not appearing at the hearing that they were still
attempting to arrange financing for the equipment in
question. Finally, the Findings of Fact do not state the
evidence which establishes a finding of wrongfulness,
but rather speak again in terms of a conclusion, 'there

. ~ laiﬂ‘
being no proper sale of equipment consummated to the?

tiffs...." R.219.
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Azainst the proposition that the restraint

was consensual. AB.14. Further, non-payment did not
justify the repossession. AB.15. The remedies for non-
payment are specified in the Uniform Commercial Code, and
a0 nooliec by Stumbo v, Pavl 3. Hult Lumber Co., 444 P.2d
564 (Or. 1968) self-help repossession 1s unjustified.

Section 702 of Article 2 allows a reclamation
of goods in a credit sale situation where the purchaser
was Insolvent when he received the goods. Respondent
d¢2nies this is a credit sale and is precluded from that
szction's remedy. Further, Appellants were not insol-
vent when the goods were received, under §70A-1-201

(23) of thas Code. Also, the seller must make a demand

h

or return, either within 10 days of the buyer's receipt
of the goods, or at any time if there has been written,
signed, and dated misrepresentation of solvency. 2-702:
2-702 Qfficial Comment 2. Joe Bailey Auction Co. made no
demand, and did not proceed within the 10 day time limit.
Obviously, there has been no misrepresentation of solvency.
If the sale in question was a cash sale as the
Respondent claims, the only right of reclamation would be
under 2-507. But Section 2-507 is subject to the ten day

limitation of 2-702. Section 2-507 Official Comment 3;

snderson Uniform Commercial Code §2-507:8; Re Samuels & Co,

510 F.2d 139 (5th Cir.); Re Helms Veneer Corp., 287 F.Supp

540 (D.C.Va.)"

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-15-



Respondent, an unsecured seller, (alls withig
the purview of Article 2 of the Code. Clearly, the
Code provides no right to reclamation which will cover
the Respondent's attempted redossession of the goods
in question. Therefore, the Respondent's attempted re-
possession was outside the scope of Utah law. OUnder
these circumstances the Appellants' temporary restraint
was certainly proper. Indeed, Appellants have been
denied substantial rights by the lower court's failure
to require Respondent t.o pursus remedies provided under
Utah law. For the Supreme Courtc to pormit unsecured
creditors to reclaim goods without following the Comnercis

Code severely undermines this body of law. Appellants i
would urge the Court to find that under the facts of this f
case Appellants have no liability for obtaining the temporz |
restraining order and as a result are not liable for the |

$6507.46 in damages awarded as caused by the issuance of |

the restraining order. ‘

|
POINT IV. RESPONDENT'S COMPUTATION OF THE
DAMAGES WAS NOT UNCONTROVERTED.

|

Respondent states trhat its calculation of damag’-’i

is uncontroverted. RB.10-11. This is unresponsive to PoLt

III of Appellants' Brief that the damages awarded are not ‘
substantiated by the evidence. Respondent has not replied
to Appellants' argument that the damages testified to b m.‘l
Bailey do not total the $2,800 awarded by the court. AB"E":‘

19.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-16- A



In preparing thz Findings of Fact and Conclu-
sions of Lav and Judgment Respondent sets forth its
entitlement to an award of damages against the Appellants
Russ Bullock, June Mundy and the Western Surety Company
in the amount of $6,507.46 for the issuance of the restrain-
sz order in chis case. R.220-221 and 223. However, the
itemized damages in Findings of Fact No. 12 (a)-(d) total
only, §6,107.46. R.219. In Respondent's Brief, Respondent
allezes that as a result of the temporary restraining order it
r2red damna2ges in the awvount of $6,107.46 (the total of
3,307.40 and $2,800). R2.10-11. 1In the event the Court-
inds in favor of the Resoondent, the Court must reduce
this award of damages to the lower figure as this is the

figure to which Respondent actually claims entitlement.

CONCLUSION

The legal issues in this case, discussed in Points
IT and II1, supra, are of critical importance. The decision
on these points will affect the operation of the Uniform
Commercial Code in Utah and other states. If this Court
apdroves Respondent's course of action, the power of the ‘
Code will be vitiated and sellers will continue to rely on
extra-legal remedies. Therefore, Appellants request that
this Court reverse the awards of damages made by the lower ;

court herein.
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Respectfully submitted this 9th day of March

Zo 47

FRAGK AT ALLEY T
Attorney for Appallants :

%: I T3 A <

Attorney for Appellants

1978.

CERTIFICALE OF MAILING
I do hereby certify that on this 10th day of
March, 1978, I did mail a correct and true copy of the
above and foregoing REPLY BRIEF to Mr. Phillip L. Foremss:|
Attorney for Defendant and Respondent, 494 E. Tabernacle,

A
St. George, Utah 84770, postage prepaid.

Secretar
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FOREWORD

The Unifoyn o
1965 Regulor Se s
[UNITH

col the Tegislature, is a comprehensive mod-
flon ol ihe “ow woverning commercial transactions. 10 is

ansizued Lo simy s clavily the law, aud 1o socure uniforinily

in e adopii

Thesection vy oo Tn e otk

al tentof the Uniform Code are
docenmmsite v o el as veclion 3=-101, in which the digil
wecewing the dosoccslunates the artiele (Division in California)
) In fire Calitornia Code the dash
scetion numbers so that section 31—
e becomes soction 51071 of the California

Posnes section 1212, and 56 on.

s

o Uit oo

The Code waz < 0 Lead in California without secfion Jieadings.
Acting on the o of the Legislative Counsel, the Code is pul)-
Pshied hievein w ion headings used in the ollicial text,
except inoinst additions or madifications
were suppiicd b e Lo Counsel to refleet variations in
the Ciditornis Col

The Californic Cade Comments which appear in these volumes
are hused onexiistive pre-adoption Studies. and Reports by
Pewistadive and juy Committees. They were prepared specially

sodolm AL Dohnand s assoeciate Chavles J.
Willizons, boeth ol Donicia, My, Bohin was Couunsel to the Senate
Fact Finding Cozndittee on Judiviary wiich made a comprehen-
sive Propress 18 vt o the Uniform Commercial Code prior o
1os adoplion in Cilllerniae A study of these Comments s indis-
ponsable Lo a thoroagh understanding of the Code. They contain
an exhanstive ver ol legislative history as an aid Lo interpreta-
tion, explamations of the Iimpact on and changes effected in Cali-
Tornia taw, and o ioview of variations from the 1962 official text.
Grateful acknowleimment is made of the service rendered the
Califernia Beneli and Bar by the authors.

Tar this ¢ m

Nimerous oflor Jeatvres ave included to enhance the value of
these volumes.  Aniong them are—
The Officinl Code Comnents prepared by The American
Taw Institite and National Conference of Commissioners
ot Uniform State Laws.,
Fibravy ieierences to perlinent Digest Key Numbers and
{o Corpus Juris Sceundum.
1
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FOREWORD

renees lo related or quadl o provisions of
ections of the Commereial Code, to sections of other

s Deterenees voboeh fachilete rescaveh Ly di-
recting altention to pertinent avlicles and commentavies.

Notes of Decisions preserving under appropriate sections

the judicial constructions of Tormer vw; now covered hy
the Commercial Code, and, additionaiiy, judicial constiue-
tious of the Code itsell by the couris of ollier adopling
states,

An Appendix setting ont for convenls eferenca the toxt
and souvee of prior Taws which arve repenled by the Cade
but which coutinue to be applicable <o teansactions validly
cuteresd ata before the effective vnie of the Code.

iZornia Commercial
Jfornia Codes gov-

Talles eovreiating sections of the

> with prior provisions of other Co

crning connnercial transaclions.
A deladicd Tndex ad the end of the Coile providing a means
of ruick access Lo the text
Tho T’nh isher reatefully acknowledges tiie cordial cooperation
of the Stade Ofhiciads, and of the members o the Bench and Bar
whose “(l\ ice and sugeestions have aided In the prepavation of
> volwnes,

cial acknowledament is made Lo the Publizshers of the vari-
. Nevicws and Bav Journals which are cited throuzhout
volmmes tnd which, in limited nnstor, are quoted in the
urnin Code Connuents under particui v sections.

Calif

'l'i‘m time and encrgies of many people Lave combined to produce
Woals Annotated California Commercial Code. It incorporates
a far more comprehensive and exhaustive development ol an-
rolutive matevials than any other edition of thc Commercial
Code vet produced in California or any other state. The Publish-
er is prowd to present this definitive version as a permanent

unit of West's Annotated California Codes.

THE TUBLISIIER

June, 1t
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APPENDIZX

Ch. 2 GENERAL PROVISIONS § 1201

(12) “Creditor” inciudes a general ereditor, a secured creditor,
srcccedilor anel any vepresentative of creditors, including an as-
o the benefit of mu(lilm's, a Lrustee in bankrupley, a receiver

coeuiy o s o ceontor o adonnizteador of oninvolvent debtor’s ov
"5 eslute,

(13) “Defendant” incudes a person in ihe position of delendant
m o cross-action or counterclaim.

(1) “Delivery” with vezpeet to instruments, docuiments of title,
Cornel Prper o sccuritics rieans voluntary transfor of possession.

(153 “Docnment of tite” inciwdes bl of lading, dock warrant,
creceipt, warcnouse reccint, gin ticket, compress veeeipt, and also
coment which in the regular couese of business or financ-
ated as wleguatons evidencing that the person entitled under
~uroont (Seetion V203 (1)) has the rizht to receive, hold and
>of the docunrent cind the gouds it covers, To be a document
sasdecunent must parport Lo be issued by a bailee and purport
vopeads in the bailoe's possession which ave either identilied
o funeille purtions of an identified mass.

Bz do

728

REEIR B

(17) “Iunible” with respect {o goods or securities means goods
oo securities of which any unit is, by nature or usage of trade, the
at of any other like unit.

(13) “Genuine” means {ree of forgery or counterfeiting.
(19 *Good faith” means honesty in fact in the conduct or trans-
an concerned,

(200 “ITgider” means a person who is in possession of a document
ol “te or an instrument or an investment security dvawn, issued or
<21 to him or to his order or 1o beaver or in blank.
(21) To “honor” is to pay or to accept and pay, or where a credit
:oqes 1o purchase o discount a dralt complying with the terms
credit.

_’) “Insolvency proceedings” includes any assignment for the
of creditors or other proceedings intended to liquidate or reba-
the estate of the person involved.

23) A person is “inzolvent” who cither has ccased to pay his
Subts in the ordinary course of business or cannot pay his debts as
they become due or is insolvent within the meaning of the federal
Lanisy uplr:_\' i,

(21 “Money™” meuns a medium of exchange aulh(n ized ov adopt-
ed by a domoestic or foreign government as part of its cucrency.

a 49

Tl Ule
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8 2500 COMMERTTAL COD; Div, 2

Cross References

Bea el st

cantereston
i s

ST Tl s

Law Revicw Commentarios

N TooE seCieg Dot lngecios o Puidorm Cotievercial 0l
Vi Forin
Notzs of Decistons
Loomary roforiaes P Do oo other states
s - R N I

ol an sty of

v TSR

Nt =" e Comntoe el Ul -

N 2507 EiTect of Sellev's Tender; Dielivery an Condition, )
X deifvery s o condetion Tooahe o Ox dudy o aceept e
veod, o Biis droy U prey for them, e
v to acceptance of the <oods and to payment -

conlin i the conlroct,

ountoss otheraise

o the sl

(Y AWhere paviment s den and domas b on the delivery to
e tnner of corebs or documents of title, his L as against the sehior
Lo relan or dispose of them is conditional tzon his making the pay-
mentdee, (Stot= 1003, ¢, 819, 5 2597.)

California Code Comment

Iodola A Bolom end Charies J0 U s

Frive Cadifornia Law 2, SuLdivision (2) s inoaccord
TS0 it 1 1. in necordt L expressed in form-

Wil AT nera ]t ipes of form- O 3 1762 that the buver
CECRGD Uode § 1701620 tselters must be rvdy and willing to pay e

price in ox

nge for possession of
with former Civil Cade

eondition of the T

! o pureorid Lis promises thie roeds Gind .

G e o Tar e poado ;S 1700 prosiding that seller st
: LS Tee Ceelier deliver sl brger aecepl pomds,
U dy g willine to give

Chanees from U.C.C. (1962 Oflicial

P T 0 e eeats o the buver

i N N . IO

Mo bnree for e paiee) and forme- Text)

UL Coly TR el et 2. This i ~ection 2007 ef e
1 - e N N

e Ly er et paods), Otliciad “Text withoul chanye.
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co 2701 COMMERCIAL CODE Div. 2
!
i
/ Ut v 7 camercial Code Comment
{
I e Unilorm Statutory Provisions:
! Drrsiness matier entor vidaily 1o the
{ coniract siould te considered a port
P Pt therof in o ! or
' N : o (]t o = o
| R
HS L ’ I
I U oo
! vl RERIN - ol 02—
: \
oot s A Chhomedsts Se
i
| Lo
[ N
i 0 » -
( L‘
- ) NN
. T e ! W e 0T L et ity !
- ‘ . [ the v, e Csoael [AXPH
‘ R o RPN O S S I S RN
s [ S '
Notes of Decisions
L phurenes 1. Deaisions in other states
> o ¥ Vor hale i SR O
[} ; Vo o Torm O Feoeonrts of
:of Preis

LoroL

s
mersial Uode,

S Ut

o Ui

Annotaned — U

§ 2702, Seller's Remedies on Discovery of Duyer's Insolvency.
e the selloe discovers the buyer to be insolvent he may re-
v ier caxh ineluding paynient for all zoods thereto-
» delivery under this divi-

Sl (Neoetion 27050,
2) VWhore the woilor diseovers that the buyer has veeeived goods
at whil> eoivent he may reclaim the gouwds upon demand made

L du davs alter the reeeipt, but if misvepresentation of solveney

B e nade to the pactienwe seller inwriting within three months

1 . .. . o

e Sthe bikday limitation does not apply. Joxeept as pro-
K | varvision the seller may not base a right to reclaim .

eSS irandulent or innocent misvepreseniation of sol-

Ve or ol e nt to pay
X e b paw
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Ch. 7 SALES § 2702

(3) The «2ller’s right Lo reciaim under subdivision (2) is subject
to the rizhits of a buyer in ordinary couvse or other good [aith pur-
i seothis division (Section 2103) . Successfiul veelmation of

S adl other veraedies with vespeet 1o thent, (Stals. 1063,

coneer

Californiie Code Comment

D Jolo A Bol ced Clorles J.0 Wl

Prior Conifornia Taow such actinn 15 the alleration that
1. . fon (1) 1< the counter- the buyer has misrepiesented his
Ui Conde § 1771000) solvency and his intention to pay.

i =eiler to et isted

ceods bl

The courls have greatly

the seiler by presuming that one

Cver et e priee” o canes who buys gooids on credil when

. Geen becn eobvinc, he manifestiy cantat pay Tor them

H Cuorde § . does not intend to do o, This
Sconld stop roods which prosumption, along with the rule

ven e B e Baver Lecitae that & mere purcle ol jroods on

Ve credit is oan Chmpdied representas

tion’ of the buyer's infention to
< ention where the buver pay, has often permitled a scller
D roods and the >(\Elor to reclaim goods from a bnnkrupt
) The USA buyver. [Fn.: 4 Collier, op. cit.
12221325, "Knowledge of inabil-
ily to pay when the purchase is
made 15 cquivalent to a purchase

Cislons 020 od (31 v

LA dnsolveney,

sttuction where th
tnsohvent while

tn the =eller’s po ‘ R
Civil Code § 1771 with inlent not to pay and such

N . .

purchase is constructively frauwdu-
lent.  Cood Taith which rests only
on ignorance due to wilful, reck-

Harnin Stale B Com-

b Yess, or despaivings Tailure to Jace

" the Tollowing commuents the facls is, in proceedings of this
ad o this seelion and its nature, the Jegal cquivalent of ac-

aprior California T tuad fraud and cntitles the seller

prooant, aseller who has to reeluim his goods.”  MMaller of

o

Is oneredit to a buy- Penn Table Co, I.Supp. 887,

cafter becomes dn- ggq (S.DW.Va1930).)  However,
- penerad creditor of a0 seller’s sureess now depemls up-
solvrnt huyer. [Fau: 4 Col- on a particular court’s assessment

livr, op. cit. 1117-1120. ] Seflers in of intangible factual issues,

this position often try to recover
the conds by rescinding the sale “Seetion 12702 [2702] would
controct, [Fao: Caditornia Con- substitute an arbitrary rule of
sevving Cooov, D' Avanze, 62 1.2d thumb. A scller could recover
23 (20 Cir o233y, o Collier, op. woods from an insnlvent buyer only
Git, IO T The usual basis Tor il the goods ave demanded within
559
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Civ T 2763
! ciohtn ol the pooaties 1Y -—— Nonpayment of check

el o fodepnl voniey Caveen of peestabatel cherk anounts
; Voo nd, A vy on coeht, ned remaedies for
1 Moteope i wtoof o b cloelk nee et forth
! I . om0y el this s n. Com,

G102y ISE DD BT, 109 B

& . v > . - . '
N 703. Seller's Remedies in General, Where the buyer wrong-
fudhy rejects o yevokes azceeptance of woods or fails to make a pay-
ment dque onoor beflore Py or repsin ctes with respect to a part or
the whole, then with o tto iy gor s divectly afiected and, if the
Povaei s of the winle veoct (Secticn 0012, then also with respect
to the whacto undoliver - baanee, the rray
() Withhold Qe
(W) Siop deliv
2700
(o) Tooces! und oy
contitiod to the contra g
() Resddl and 1.

STUB);

s of st

any Laitee s hereinafter provided (Scection

respocting goods still uni-

5 as horealter provided (Section

fnee (Section 2708) or in

(e) Recover donv for nonoees
aproper case the price oSochion Z700);

(1) Cancel. (St

33, ¢. 819, § 2T03)
Cutifornia Coile Comment
By Johe AL Dokn cad Ciorlos Jo Williams

Iriov California Law

{o the availubility of reme-
1. This seclion has 13
Coveterpart in prior Coul

afs to U.C.C. sug-
the section means that an
under the USA the La ‘on of remedies is not re-
available o Uie seller wore Al (see Oflicial Comment 1).
for he contract price (former (‘nxl In California, the usual remedies
Races ol an agerieved seller are an ac-
n for the price, an action for
ransoes, or rescission, but the
~otier under Ahe theory of the Civ-
it Code is foreed lo an clection.

While there were similr

Code § 17505 an action io:
(Tarmer Civil Cede § 1781, orres
sien (Tormor Civil Code § 17555,

+

?. The Legistative Consdd in the
g
i

ifornia Annotations to the Pro- These remedies under U.C.CL ave
;n\ﬂl tniform  Comrooveial Code wiven drrespoective of the situs of
rawde the Tellowing ol owoovation on tittde, Under the Civil Code the
e diuTerence between the Connmers l'n-l.xr-l‘ o diTer dependings on the

ciad Code sl the Unitonm Sad

Ceormcr Couol Code 8 0721 15000 0 secrion [ Sinth Propress Re-
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es At at ol tilee Compare Civil Code
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COMMERCEAT, CODI

Seller's Ilesale Including Contract for ITesade.
conditions stated in Scetion 270
s resell the goods concerned or tie undelivered balanee thereol.
Wihere the resade is made in good fath w
able nvemer the seller may recover the difference belwern the resale
price and the eontract price togetd

sHowed wider the provisions of this division (S

7.

1

| ANEEEE T o osectinn U e
1oeos Nuotated - Uneforo Commereind
o

(1) Un-

03 on selier's remedices, the scll-

1in a commerciaily reason-

with anv incidental damooes

cetion 2710y, but Joss

ed in conscquence of the Luyer’s breactt.

(23 Lxeept as othenvise provided in subdivision (3) or unless

Glhorvise ¢

beowoy ol cne or more contbracts

eod resiale mav be at public ov private sale inceludiniy sale
o soil o el ddentiiication to an exist-
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(L7 BALES S 2706

Lol the selives 800 may be as aunal ov in p:;rcu!; and at
coz v and place o o cey terms but every aspect of the sale

Sl e nedd e Croe, plnee o Dl s

feovom-

Corensobaddes Moo s mest be rewonaoy ideatified as re-
foosa to e beobion controsn bat il s not necessaay that the goods
cestence o thal any o @il ol them have Been identified to the
et et Before the breach.

SEWWheve the vesale Ds o private sale fe

st cive the
osccsccsonable notification o Bis intention o o- 0l

car AVhere e vesule dr s e de sale

Only identified cor
1o sd mavkel Jor a pu

can Lo sold exec st whero thore is a
sade of Jutvres n of the kind;

iaie sale
which ave
Smast give

place oo et e
coxcept inthe
S P hror theeaten o deciror i value spuc .
oo veasonable notice o7 the Line oad phaoce of the ;vwlu, and

YOI mnet be munde oo

s s peasonadny avadiab

con U the soods ave ot o Boowithin the views of thoso attending
P Cothe notinication of s L muast state the oavhiere the goods
. s and provide for ©oreasonable dispiection by prospective
and

4y The seller may buy.
in cood faith ot a resale talkes the
duimal buyer even though the seller

iny W\ purehaser who
oo Teoc ol any rights of e

Sl Lo eamply with one or 2ooe of the vequiremernts of this rection,
(o0 The seller is not ace-ontable o the buyer for any proiit made
on Crosates A person in Gue pesition of woselier (Section 2T07) or

o owho has rightlully velected or justifiabiy vevoked aceeptance
L acvonnt for any excess oo the amount of his sceuvity interest,
matier defined (sulxiivision (3) of Scetion 2(11) (Stals.
819, § 2706

Califurnia Code Comment
By Joba AL B and Charles Jo Willlanes
Prior Colifornia Law Under Torpmer Civil Code § 1780
TS Cudivicion (1) broader < the D the seier eoaid resell the poeods

Lo e e sy Lo vescll the 2o ds only an eithier (1) the goods were

) 5
1o o the enercize ol this r bt perishable or 020 the selier express-
Ve di e cardetions stated i s I oreservod the rivhit of resale or
Do haverTs o owaongelul vejeciion, e the Tover owe s i defadl an

Pooen e of eceptance, Lndiee to nreicona bl ensth ol Linie,

B e die, e epudiation

v 577

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



	Brigham Young University Law School
	BYU Law Digital Commons
	1978

	Russ Bullock, June Mundy Bullock v. Joe Bailey Auction Company, Et Al, Joe Bailey Auction Co. v. Western Surety Company : Reply Brief
	Utah Supreme Court
	Recommended Citation


	tmp.1510607527.pdf.CH81o

