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In

The supreme (sourt

of the

State of Utah

STATE OF UTAH,
Plaintiff and Respondent,

VS.

E. B. ERWIN, HARRY FINCH
axp R. O. PEARCE,
Defendants and Appellants.

Appeal From Third District Court, Salt Lake County
Hon. Oscar W. McConkie, Judge

RESPONDENT’S BRIEF

STATEMENT OF FACTS

None of the defendants in this case have attempted
to make a statement of the facts introduced in evi-
dence in the trial eourt. Instead they have con-
tented themselves with taking the testimony of each
witness individually and without considering such
testimony in the light of the other evidence have
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merely said that such testimony is inadmissible
and proves nothing. Counsel for the State will
attempt to make a rather comprehensive statement
of the facts and will, as near as paossible, place the
facts in their chronological ovder.

During the year 1935 E. B. Erwin beecame a can-
didate for Mayor of Salt Lake City. Erwin first
met Harry Finch between the primaries and final
election of that year in the office of A. S. Brown.
The supporting of Erwin was discussed and Finch
testified on cross examination that he believed he
said at that time that he would give Erwin some
help in that election. (188). (Although on direct
examination he stated he had not supported Erwin,
but had supported his opponent). (171).

Between-the election in November and the 15th of
December, 1935, Finch was contacted by Ralph
Stewart, Erwin’s campaign director, and was asked
who would make a good Chief of Police. A sub-
sequent conversation was had with Stewart on the
same subject, but in neither conversation was any-
thing said about Finch being Chief. (205 and 206).

Erwin, having been elected in November, 1935 took
the oath of office on the first Monday of January,
1936, and on that day was by the Salt Lake City
Commission assigned to the Department of Public
Safety. Under the Ordinances of Salt Take City,
Exhibit (a), one of the subordinate departments
within the said Department of Public Safety was
the Police Department. Said ordinances further
provided that the Commissioner of Public Safety
had sole executive and administrative powers and
authority in such department and under the direc
tion of the Board of Commissioners had charge
and control of the Police Department. The said
Commissioner was responsihle to the Board of Com-
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missioners for the proper conduct of each Depart-
ment under his supervision. (See Instruction 11).

Under the authority granted by the Ordinances,
Erwin appointed Austin Smith his secretary on
January 6, 1936 and at about the same time John
S. Early was appointed Office Manager of the
Department of Public Safety on the recommenda-
tion of Erwin,

In January of 1936, Finch was asked by Mr.
(ardner, a friend of his, to come to his house, that
he thought Austin Smith and Mr. Pinney wanted to
talk with him about his being appointed Chief of
Police. Mr. Pinney at that time was a reporter on
the Tribune and later became Erwin’s secretary.
Fineh went to Gardner’s home and discussed with
Smith his appointment as Chief of Police. (188).
The latter part of January or the first part of
February, Finch discussed his appointment as Chief
of Police with Erwin. On February 18, 1936, Finch,
on the recommendation of Erwin, was appointed
Chief of Police. Said appointment to become
effective March 15, 1936. Payne was the Chief of
Police at that time and Fiinch was to succeed him.

Parenthetically it might be here said that Finch
from 1925 to 1934 was a Commissioner of Salt
Lake City in charge of parks and public property.
During this time there was considerable difficulty
on many occasions with the Police Department and
such matters were discussed in the Commission.
From this he came to know something of the affairs
of the Public Safety Department. Also, through
?hese difficulties and discussions in these meet-
ngs he learned something about part of the under-
world conditions. (Sup. Ab. 19). Also, during this
time he knew that the Commission had trouble with
men in Ben Harmon’s place. Mr. Finch also had
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operated a restaurant on Second South for thirty-
five or thirty-seven years and before Prohibition
was in the liquor business and during such time be-
came acquainted with Ben Harmon and Abe Rosen-
blum. He had heard of Bill Browning by reputa-
tion and knew he was a bookmaker. He had heard
by reputation that Cliff Jennings was a bootlegger
and bookmaker.

After his appointment and until March 15, Finch
spent at least part of each day at the Police De-
partment familiarizing' himself with the police work
and routine. Under the Ordinances of Salt Lake
City, the Police Department is under the manage-
ment of the Chief of Police, except as otherwise
provided by law or ordinance. The Chief of
Police had the control, management, and direction
of all members of the Department in the lawful ex-
ercise of his functions, with full power to suspend
any subordinate officer or employee for a period
not exceeding fifteen days when in his judgment
the good of the service required it. The Chief had
in the discharge of his duties like powers and was
subject to like respomsibilities over sheriffs and
constables in similar cases. He was, under the
duty of his office, required to suppress riots and
disturbances and breaches of the peace and appre-
hend any persons committing any offense .against
the laws of the State or the ordinances of the City,
and at all times he was to diligently and faithfully
discharge his duties and enforce all ordinances and
regulations of the City for the preservation of
peace and good order and the protection of the
rights and property of all persens. Said ordi-
nances further provided that he should consult and
advise with the Commissioner of Public Safety
and act with his approval on all matters pertain-
ing to the Police Department and was to make
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such reports as the Commissioner of Public Salety
should require. (These Ordinances are contained in
Exhibit (a)).

In the latter part of February or the early part of
March, 1936, Erwin talked with karly and stated.
to him that he had heard there was a pay-off
through the Police Department; that he was de-
sirous of finding out to what extent the pay-off was
and who was making it, if possible. Erwin fur-
ther said, ¢*Jack, get all the information that you
can with reference to it.”” (Sup. Ab. 4). In the
latter part of March he asked Karly what he had
been able to find out. Early told him that he had
discuszed the matter with numerouz of the officers
and was unable to get any information whatever
and that he had discussed it with another party
who had said that there was a pay-off of approx-
imately $2,000 per month. He told Erwin that this
party claimed that it was a pav-off on prostitu-
tion, Chinese lotteries, card games, and horse
racing.

On March 19, 1936, R. O. Pearce, was trving a law-
suit, the name of which was Pearson v. the Erwin
Motor Company. Mr. Pearce was acting as coun-
sel for the defendant. Erwin was there and took
the witness stand.

On March 23rd, Ben Hunsaker and his son Clif-
ford, called on Erwin in his office in the City and
County Building for the purpose of settling a
husiness trensaction with Erwin involving an auto-
mobile business deal between the Hunsakers and
Erwin. In the course of their conversation Erwin
stated that he had been assigned to the Public
Safety Department; that he had his Chief of Police
and expected him to bring him in good ‘money.
Erwin stated that he wanted to get the financial
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end of the thing and still had hopes that he would
get the financial end of the City. He said that if
he did, he would make a lot of money out of it. If
he got the financial end of the City he was sure he
would be able to pay the note off in a very short
time. This was a $10,000 note. Hunsaker told him
that he, Hunsaker, wanted him to make the pay-
ments on that note and that he knew Erwin could
pay it out of his salary and not out of graft. Erwin
stated he could pay the note off. That he could
make a payment of $200 per month out of his salary
and that he didn’t want more than eighteen months.
Erwin stated that he was sure that he would have
it paid before that time. The note was for a little
more than $10,000. Erwin again said that he ex-
pected to get the financial end of the city and that
if he did he would be able to pay this note off.
Hunsaker told Erwin that he had better go straight
in the future, although he hadn’t in the past.
Erwin replied that they all do it and that he was
going to get his while he had a chance. Krwin
asked that if he could pay this note off before it
was due if he would refund the interest and Hun-
saker said that he would. A memorandum was
signed up to that effect.

About two weeks after the Chief took office, wh'ich
would be about April 1st, Early had a conversation
with Finch in which he told Finch that he had
heard rumors that there had been graft going on.
Finch stated that he hadn’t heard anything about
it and had had no reports from any one in the
Department. (25). On the first of April, Finch re-
organized the Anti-Viee Squad and placed Golden
Holt in charge of that squad. H. K. Record at the
time Finch became Chief had headed this squad
and did so up until the first of April. Holt was
given two men to work with. The duties of the
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Anti-Vice Squad were to take care of all forms of
vice, such as gambling and prostitution. Holt
talked with Finch just prior to his appointment and
also afterwards. A few days after the first of
April, Finch and Holt had a conversation in which
they talked over the viee xituation. The Chief
stated . that he didn’t particularly object to vice,
but he didn’t want them to get the best of the De-
partment, that is, not to let them run too openly.

After this change in the vice squad, a number of
persons came into the Publie Safety Building to
see Karly about operating in Salt Lake City. These
men inciuded Mr. Browning, a Chinaman named
Wong, CLiff Jennings, William Cavias, Ben Har-
mon and Abe Rosenblum. These conversations ex-
tended possibly into May of 1936. (25). Mr.
Browning came in at one time and talked with
Harly and then went over to the secretary’s office.
There was no other way of getting into Finch’s
office. Harmon was in Early’s office on several
occasions and on one occasion went into the sec-
retary’s office. He also saw Abe Rosenblum
around the Public Safety Building and on one
occasion saw him go toward the Chief’s office. As
stated above, these conversations probahly covered
a period of time from April to the latter part of
May and that some time afterwards Early had a
conversation with Finch in which he stated that
there were rumors that there had been consider-
able pay-off and Finch stated that these people
know their own business and would have to oper-
ate their own business. That it was his duty to
operate the Police Department and he proposed fo
operate it.

About a month after Finch was appointed, which
would make it about April 15th, Austin Smith went
to Finch’s home about 7:00 or 8:00 o’clock at
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night at the request of Finch. Smith asked Finch
how he liked his job and Finch stated that it was
alright. Things generally pertaining to the De-
partment were discussed, and in that conversation
Smith asked Finch approximately what the pay-
off was as it existed at the time, and Finch an-
swered that it was approximately $2,000 a month.
Smith asked him who was getting it or who col-
lected it and what became of it and Finch said that
probably Abe Rosenblum would collect it as he had
had experience along that line. (29).

At about this time A. H. Ellett, Judge of the City
Court also had a conversation with Fineh. On the
day of this conversation, Judge Ellett who was
then at the Police Court in the Public Safety Build-
ing, indicated in open court that certain charges
against keepers of gambling games were felonies
and that he would not take jurisdiction of them and
that these felony cases would have fo be taken to
the County Attorney’s office. Immediately after
Judge Ellett got off the bench, within about 15 or
20 minutes, Finch called him on the telephone and
stated that he would like to come up and talk about
these gamblers. Judge Ellett told him to see him
in the morning at 9:00 o’clock. At about 5:30 or
6:00 o’clock of this same day Judge Ellett saw
Finch on the first floor of the Police Station.
They went info where the captain sifs and were
looking at some cleaning or painting work that was
being done and they walked into the Chief’s office.
Toward the end of the conversation, the Chief said,
““Judge, why can’t we get together on the sen-
tencing of these gamblers, let them pay the fine, let
the City get the revenue.’”” Judge Ellett said the
reason thev couldn’t do that was ‘‘hecause my
friends tell me vou are taking $2500 per month in
your hand behind your back and T am not going to
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be a party to it. We can’t get together on it.”’
Finch said nothing and after about a minute or two
made some remark and the meeting broke up right
thereafter. ‘That during the minute or two re-
ferred to Finch was looking down at his shoes.
(Under the State charge of keeping a gambling
zame, the penalty iz imprisonment in the State’s
penitentiary. Gambling under the City Ordin-
ances carries with it a fine or jail sentence, or
both). (75 to 77; Sup. Ab. 9 to 11).

In June of 1936, Austin Smith had a conversation
with a newspaper man in Salt Lake City and after
this conversation he received a memorandum at his
office. This memorandum was placed on the
Mayor’s desk and later a conversation was had by
Smith with Erwin. This memorandum contained a
list of the supposed pav-offs in town, the gambling
houses and houses of prostitution and opposite
each one of them was set aside a supposed amount
that was being paid by those houses. In this con-
versation with the Mayor, Smith stated that the
persons who had talked to him akout it said that
unless these things were taken care of the lid
“would be blown off. The Mayor tcld Smith that it
would immediately be investigated, that he did not
know anything about it.

During this same month Austin Smith went to
Captain Taggart’s office and there met Mr. Holt
and had a conversation with him. He went there
at Holt’s request. A couple of days after this
Smith went to the Police Station and talked with
Erwin, telling him he had had a conversation with
some one who apparently knew conditions first
hand. Smith did not use the man’s name because
he had been requested to withhold it. Smith told
Erwin that there was a pay-off and vice conditions
were being talked about all up and down the street.
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Erwin told Smith he would investigate the matter.
(31). About two days later Smith had a conversa-
tion with Erwin in Erwin’s office. Krwin acted
very upset and he informed Smith that he felt that
Smith had talked to people that he should not have
talked to and had said something that he should
not have said pertaining to the Department and his
particular affairs. (Smith’s testimony 32),

A meeting was then arranged between Erwin,
Finch, Holt and Smith. At this conversation Smith
asked Holt to relate the conversation that he had
had with him in Taggart’s office; he was asked to
give the gist of this conversafion. Holt said that
he had informed Smith of the vice conditions, ete.,
and that he had called Smith over because the in-
formation should he given to Erwin and that Holt
also asked Smith to withhold his name when he
gave Erwin the information. Holt said that there
was a pay-off going on from the houses of pros-
titution and gambling houses and other viee con-
ditions; that it was rampant all over town. That
nearly everyone knew about it up and down Main
Street and Holt stated he had informed Smith of
that fact. After Holt was through with his con-
versation, which was rather brief and was to the
same effect as Smith had previously told the
Mayor, Smith asked Erwin again if there was any
misunderstanding; if they were satisfied with what
Holt had said and if it was alright, and there was
no further remark. Finch made the remark th.at
they should not be washing their dirty linen 1n
the enemy’s camp. (31 and 32). Holt’s version of
this conversation was that he stated therein that
he had heard a pay-off was going on and that ‘‘they
were accused of participating in it.”” (98). The day
after this conversation, Holt had a conversation
with Finch in which Finch told him to close every-
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thing up, ‘‘Just close the town up.” After this
conversation with Finch, Holt went all around town
to the places of prostitution, gambling places and
lotteries and gave them orders to close up. Holt
testified that it appeared to him that they were
-closed up ¢‘through about the month of July’’ (99).

Smith was released as secretary to the Mayor about
July 1,1936. On or about July 3, 1936 in Ben Hun-
sacker’s field in Box Elder County, Erwin
appeared. He had $200 in currency. He offered
Hunsaker the money as payment on the note and
Hunsaker told him that he needn’t have come up
and that Erwin knew that Mr. Lowe, Hunsaker’s
attorney, was the man he should have paid it to
because Lowe had written Erwin and declared the
whole note due. (The note which was introduced as
evidence called for the first payment on May 15,
1936 and Erwin had not made such payment). - Hun-
saker stated that he was not going to take this
payment because it was up to Mr. Lowe to settle
it. Krwin stated that he had had one hell-of-a-time
down there getting things lined up and that he
didn’t think Hunsaker would mind for a short time.
Hunsaker told him that when the note was made
he had told Erwin he was not going to play around
and that he expected the payments would be made
on the due dates. Krwin stated that he had been
having a lot of trouble and only had a few gambling
joints and a few bootlegging places running. Erwin
stated that he was then getting the women of the
underworld pretty well lined up and that he ex-
pected quite a lot of money to be coming in. Erwin
told Hunsaker that if he would take this money, he
would promise Hunsaker that he would not be be-
hind another time and that he would make pay-
ments when due. Hunsaker again told him that
when the note was made out he had wanted him
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to figure paying it out of his salary and that there
was nobody to blame but himself. Hunsaker said,
““Now you come to me and say that you have had
a hell-of-a-time to make your collections from the

different joints and there is nobody to blame but
yourself.”” (82, and Sup. Ab. 11).

During the latter part of July, Holt had a con-
versation with Finch in Finch’s office. At that
time Finch mentioned Mr. Rosenblum and told
Holt to go and see him. Nothing was said about
the places of vice. Holt went to see Abe Rosen-
blum and Rosenblum told him to go and collect
from the women. He told Holt the places that
were operating and the amounts to collect. Before
Holt made the collections he talked with the oper-
ators of the places of prostitution. He told them
what was expected of them and told them he would
be around about the first of each month. He fur-
ther told them the payments they were to make;
gave them certain amounts he was going to collect
from them. Rosenblum had given him these
amounts. Holt started to make the collections about
the first of August. Holt named the houses of
prostitution which he visited at this time and
which are mentioned in the Bill of Particulars, giv-
ing their names and addresses. Holt stated that he
collected from these places from the first of
Angust until the first of Janumary, 1937, on about
the first of each month. He stated that he col-
lected $125.00 from Sadie Alder’s place, $125.00
from Kitty Spiegel’s place, $100.00 from Tillie
Allen’s place, $50.00 from Margaret Newman’s
place and named the various amounfs from other
places.

About the first of August and after his conversa-
tion with Rosenblum, Holt had a conversation with
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Finch. Finch stated that the heat was over and to
let them reopen and not to let them run too openly.
No specific places were mentioned. Holt testitied
that after that time he just let them run up until
the first of January with the exception of the lot-
teries, (99 and 100).

After the places had been permitted to open up,
Finch had a conversation with Holt in which Finch
stated that Ben Harmon was making complaints
about Abe Rosenblum’s place, and Finch said that
he didn’t see what Ben Harmon had against him.
Either in this conversation, or one just shortly
after it, Finch told Holt that they couldn’t tolerate
Abe’s place, and that Holt was to put a man there
and to keep him there to see that they didn’t in-
dulge in infractions of the law. This was along
the latter part of August or first of September.
The place wasn’t opened up any more by Abe
Rosenblum that Holt knew of. Some other fellow
opened it up. This conversation was not in con-
nection with the closing up ‘of any other place.
This place had the reputation of being a gambling
place, and it was a licensed card room. This was
during the time that Holt was making collections
and taking the money to Abe Rosenblum.

Some time in the later summer or fall of 1936, and
at the time Erwin was making a payment to Hun-
saker in Ogden, another conversation was had he-
tween them. It might be well to point out that
Erwin made trips to Ogden to make the payments
on the Hunsaker note, and in each instance, ex-
cept one, the payment was made in currency. In
this conversation Hunsaker asked Erwin why he
didn’t sit down and write out a check and mail it
to him. Hunsaker said that then Erwin wouldn’t
kave tn come np, and Hunsaker wouldn’t even have
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to answer, and that the check would answer as a
receipt. Hunsaker pointed out that this would
save Hrwin a trip, and also pointed out that Hun-
saker was not home all the time. Erwin stated,
““You don’t think I am crazy enough to take two
hundred dollars in currency and take it to the bank
and get a check for it each month? I don’t intend
to let those fellows know what I am doing. T don’t
mind the trip up here at all. I will take ecare of
paying the note in my own way.”’” (84).

About the month of October, 1936, Karly had a
conversation with KErwin in which he stated to
Erwin that there were rumors of a vice pay-off,
and at this time the Mayor said that the matter
'was in the jurisdiction of the Chief of Police, and
that the Chief of Police was operating the Depart-
ment. (27).

Along in the fall or winter of this same year
A. M. J. Pritchard talked with Erwin. Pritchard
was the sexton at the City Cemetery. Before hold-
ing that position he had been a detective, and was
appointed sexton on April 1, 1936. He knew Erwin
and used to bring plants down to his office, and
would go in and pass the time of day. At this
mentioned conversation he told Erwin that there
was a pay-off in town, and that the Women’s Or-
ganization had a list of all the pay-off — the names
of the parties paying off, and the amount they
were paying. He stated that these organizations
were going to have a meeting in two weeks an(‘
give it to the papers. Erwin asked Pritchard if
he could get him a cony of that list. About three
days later Pritchard brought him a full copy of the
list of the names of the people that were supposed
to be paying off, their addresses. and the amount
they were paving. Erwin stated that it was un
helieveahle. Erwin never mentioned the matter t0
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Pritchard after that, although Pritchard had been
in his office a number of times since then. (72, 73).

On another occasion in the latter part of 1936 at
Mr. Hunsaker's home, Mr. Erwin had paid Mrs.
Hunsaker the $200 payment. Ben Hunsaker came
into the house and he and Krwin had another con-
versation. Erwin asked Hunsaker whether he was
making a report on his income of this $200 a month
that he was paying Hunsaker. Hunsaker stated
that he was not; that it was merely a repayment of
an old account. Erwin stated that he thought that
if Hunsaker were reporting it that he would have
to report it, ‘““but being as yvou are not, T will not
have to report it.”” Hunsaker told him that he had
better go straight with Uncle Sam and the State,
and Erwin said, ¢““Well, T won’t have to report it.”’

At another occasion in the latter part of 1936 at
Hunsaker’s home in Ogden Erwin made another
payment. He had two hundred dollars in currency,
handed it to Hunsaker and Hunsaker signed the re-
ceipt. Erwin on this occasion stated that he had
his Chief of Police in there, that he was bringing
him in very good money, but not enough; that if
he had got the financial end of the city he would
have been taking plenty of money. Hunsaker
said, ‘“E. B., they are going to get you as sure as
hell.” Erwin replied, ‘‘They can’t get me. Some-
body has got to see me take the money. They have
got to prove I take the money, and they can’t do
that because T don’t collect. Finch is the man they
will get, but I don’t think they’ll be able to get
Finch hecause he doesn’t do the collecting him-
self. He has his men collecting for him.”” (83).
About the month of January, 1937, Mrs. Earl Van
Cott, Mrs. Lee Wright, and Mrs. W. T. Runzler
called on Erwin. At that time Mrs. Runzler was
the State Director representing the Salt Lake Dis-
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irict in the Utah Federation of Women’s Clubs.
Mrs. Van Cott acted as spokesman tor the group
and stated ‘‘that according to inrormation she had
refze.ived it was charged that Mr. Krwin was re-
ceiving a pay-off of $750 a month, and the Chief
$350, and other operators of gambling establish-
ments $250.”” Erwin flushed considerably and
stated, ““Oh, I am accused of that too, am I?”
Erwin then took a cigarette and asked if he might
smoke. None of the ladies present said anything
after he asked if he might smoke, they had no ob-
Jection and Erwin changed the subject to parking
meters. (73, 74).

Around the middle of January, 1937 Holt had an-
other conversation with Finch. Finch told Holt to
close everything up, that he was going to give Holt
another man on the squad, and he also told Holt
to see that there was absolutely no more pay-off.
(100).

Some time before the 1937 licenses were to be
i1ssued, according to Finch, (177) because they had
had trouble with card clubs, he told Holt to tell
these people that they had had more or less com-
plaints and arrests. Holt suggested that Finch call
them in. There were ten or fifteen of them, and
so far as Finch knew, all of them. Finch told them
that he had had more or less trouble and that he
wanted it definitely understood that when he
okeyed these licenses they would run their places
according to law. Finch did all the talking and
the applicants did not say or do anything.

Close to the middle of February, 1937, Holt had an-
other conversation with Finch. Finch told Holt
that he thought Holt was the one who was making
the town too hot, and that if he moved Holt things
would calm down. (10).

Holt was removed the first of March by Chief
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Finch, and H. IX. Record was put in his place as
Chief of the Anti-Vice Squad. (100).

Holt was promoted by I'inch to the ranking or de-
tective. .

In connection with this shift on the Anti-Viee Squad,
Finch testified (177) that there had been a good
deal of complaints, ‘*and the newspapers were rid-
ing us over the Women's Clubs.”’ Finch thought
it was advisable to make a change, and he told Holt
he was going to make it. Also, according to Finch
(181), after he removed Holt from the Anti-Vice
Squad, the Women’s Organization which had been
taking quite an active part in vice conditions came
to Finch and wanted to know why he had removed
Holt. They felt that Holt was doing a good job.
They stated they had never made complaints or
words to that effect, and felt that Finch had made
a mistake in taking Holt off the Vice Squad.

As pointed out above, the removal of Holt and the
placing of H. K. Record on the Vice Squad took
place the first of March. Around the middle of
April and while H. K. Record was Chief of the
Vice Squad, R. O. Pearce called Record on the
telephone and asked Record to come over to his
office in the Continental Bank Building. On his
arrival at the office Mr. Pearce and Ben Harmon
were there. Pearce told Record that he had been
responsible for having him placed as head of the
Vice-Squad and that Erwin had instructed him,
Pearce - to make collections from gambling houses,
and other forms of vice. Record asked them how
much they wanted, expected to 'get, and Pearce
replied, $1700 a month. Record then asked Pearce
where he expected to get that much, and Pearce
stated, ¢“$600 from +he lotteries. $600 from the book-
makers, and $400 from the card rooms.”” Record
told Pearce that he wouldn’t be a party to a thing
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of that kind. Pearce replied, ‘‘Alright, if you will
string along with us, keep things in line, I will give
you $165 a month of it.”” Record told him that he
didn’t want to be-a party to such a thing, and Pearce
said, ‘“Alright, we will get somebody else to handle
it.”” (96).

Some time in the latter part of April, 1937, Holt
went to see Ben Harmon at the Mint, 27 East Sec-
ond South. Harmon stated to Holt that he was go-
ing to put Holt back on the Vice Squad. He told
Holt that he would work under Captain Thacker;
that Thacker was going to be head of it. At the
time of this eonversation Holt hadn’t heard from
Finch. (101).

On the first of May Finch again reorganized the
Anti-Viee Squad, removed Record, made Captain
Thacker the head of the Vice Squad and placed Holt
under him. During the first few days of May
Holt had a conversation with Thacker at the police
station. Thacker told Holt he was to take charge
of the prostitution, and that he, Thacker, would
take charge of the gambling. (101, 102).

About a week or ten days later, and in May of 1937
Ben Harmon called Holt on the telephone and told
him to come over. Harmon told Holt tha.t.he
wanted him to colleect from the places of prostitu-
tion, and told Holt the amounts to collect. He
wanted Holt to pick up the money on the first of
the month. Harmon then named the places of pros-
fitution which were substantially the same as those
mentioned to Holt by Abe Rosenblum, and after
naming the places Harmon told him that these were
the places from which collections should be made.

Dar Kempner had known Abe Stubeck for alfollt
eight or nine years. Tn March or Anril, it «‘might
have been a little earlier or a little later,” Kfemp-
ner saw Stnheck at Stubeck’s place of business
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which is under the P’olitz Cafe at Second South
and Main Street. It was a pool hall and card roomn.
Kempner had a conversation there with Stubeck.
It was somewhere in the neighborhood of three
o’clock in the afternoon. After this conversation
Stubeck and Kempner went straight down Main
Street to the Ace Billiards, located at 248 South
Main Street. Kempner went in the Ace Billiards
with Stubeck, and Stubeck went up to a man that
was racking pool balls on the pool tables, and asked
that man if he had the money ready. This man
stated that he didn’t have quite all of it. Stubeck
then said, ¢ Youn had better get it in a hurry or you
know the result.”” This man left the place and
said, ‘‘I will be back right away,”” and he left the
pool hall. When he ecame back he had some cur-
rency in his hands. Stubeck just said, ‘‘ Alright,”’
and put the money in his pocket. They then went
out on to Main Street, and went to the Peter Pan,
located at 222 South Main Street. Stubeck and
Kempner went down stairs and Kempner went to
the fountain and got a coca-cola. Stubeck went
into the eard room. Stubeck spoke to several men
in the card room and when he came out he said,
““Come on, let’s go.”” As Stubeck and Kempner
came upstairs from the Peter Pan, Stubeck took
some currency out of his right pocket, then took
some out of his left pocket, and put both packages
of the currency together and folded them and put
it all back in his other pocket. At that time Stu-
beck told Kempner that all card games were paying
off, and that some of them were trying to chisel by
trying to give him less money than they should do.
Kempner asked him who was paying off, and Stu-
beck said all card clubs are paying off. Kempner
then said, ‘“Well. what’s the matter? Who gets
this money?”? and Stubeck said. “Well T take it
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over to Ben Harmon’s place.”” Kempne, asked,
““Well, does Ben Harmon get that money?’’ Stu-
beck replied, ‘“Well, he splits it with Krwin and his
erowd.”” These two then went to another card club
on Hast Second South which was in the close vicinity
of the Wilson Hotel. The two of them entered this
place and Stubeck walked up and started talking
to a fellow and Kempner stood there watching
some of the fellows playing eards. From the Wil
son Card Room Kempner and Stubeek went across
the street to the Mint. As they went in Kempner
saw Ben Harmon. Stubeck took the money out of
his pocket, and just as he did that Harmon said,
‘““Hello, Abe.”” Harmon was standing perhaps six
or eight feet from Stubeck and Kempner. Stubeck
replied, ‘‘Hello, Harmon,’’ and took the money out
of his pocket and laid it on the counter by the
- cashier. The man by the cash register picked the
money up and put it under the counter.

About a month after this oceurrence Kempner went
on another trip with Stubeck, but they just stopped
at the one place, the Ace Billiards.

On the first of June, 1937, Holt went around to the
various places of prostitution mentioned in the
Bill of Particulars, and collected sums of money
similar to those he had collected in 1936. He took
this money to Mr. Harmon at the Mint and Harmon
told him to take it to Pearce’s office. This latter
happened about the third or fourth of June. That
same day Holt saw Harmon in the Continentz'll
Bank Building in Mr. Pearce’s office around SiX
o’clock. When Holt got to that office, Mr. Harmon
and Mr. Pearce were there. The door was Open
and Holt entered the lobby of the office and Pearce
told him to come in. Holt laid the money on
Pearce’s desk and Pearce asked him if that was all
of it. Holt replied that it was. Pearce then picked
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up the money and put it in the drawer on the left
hand side of his desk. Pearce was sitting behind
the desk, and Harmon was sitting in a chair to the
left of it aboutr s1x feet from Fearce. There was
about $500 in currency. Holt continued to make
collections from all of these places of prostitution
on the first of each month up until January 1, 1938.
After this June collection, the money was delivered
to Ben Harmon, and in one or two instances
amounts were changed, and new places for collec-
tions added.

In the middle of the summer of 1937 at Ben Hun-
saker’s home Erwin told Hunsaker that things had
tightened up and he was having a hard time, es-
pecially with the Women’s Betterment League in
Salt Lake. He stated that they were after him and
were giving him a lot of trouble. (85).

About the 25th of August, 1937, O. B. Record and
Officer Burt made an arrest in the basement of the
Atlas Building. Record did not know at that time
who operated this place, but at the time of testify-
ing he stated that he knew that Bill Browning had
operated it. He and Officer Burt were in full uni-
form. His attention was called to this place when
he saw people going down and coming out of the
basement. ‘When he went down he saw around
fifty to seventy men in the basement ‘‘horse
racing.” He saw horse racing sheets tacked upon
the partitions, four or five tables with horse racing
sheets upon them, and some money on the tables.
There was a blackboard there with twenty or thirty
sheets on it. He got two fellows, the keepers, and
Burt got two tables. This arrest took place about
1P. M. No attention was paid to Record or Burt
until ‘they got inside the building and the arrests
were made then. Record and Sergeant Pearce, a
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police officer, made an arrest in the basement of
the New Grand Hotel of some bookmakers at 32
East Fourth South. About the 30th of August,
O. B. Record had a conversation with Finch and
Finch asked him if he had complaints about these
‘particular places which he had arrested, and Record
said that he didn’t. Finch then suggested that he
let Thacker handle the arrests and not to interfere;
tthat if there were any complaints of gambling to
et Thacker know or Finch, and he would see that
it was taken care of or these places taken care of.
(15, 16). |

In the latter part of the summer of 1937 Erwin had
another conversation with Hunsaker in Ogden on
the occasion of amother payment in currency by
Erwin to Hunsaker. Erwin said that he thought
the Chief of Police was taking in a lot of money, but
that he didn’t know whether he was getting his
right split. Erwin stated that he couldn’t go down
to Finch’s office, watching him, knowing what he
was doing, and also tending his own office at .the
same time, and Erwin stated, ““T have to take just
what he hands me and be satisfied.”” (83).

About the latter part of September or the first part
of October, 1937, Holt had another conversation
with Harmon. Harmon called him on the telephone
and after this conversation Holt went to the Mint
and there saw Harmon. He told Holt that Pearce
had aceused him (Holt) of holding out on him, and
Harmon told Holt 10 go to Pearce’s office and see
him. Holt went there and no one was there but
Pearce. Pearce had a slip of paper with a list of

places on it, and Pearce asked him the amounts he
had been collecting from the different places of
prostitution. Pearce had some other addresses
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and asked Holt why there was no collection made
at these places. Holt told him that these other
addresses were vesidences, and that the girls
weren’t making a living out of it, and Holt told
him that he wouldn't collect irom them. Atfter they
had talked a while Pearce said that it was alright,
and that he thought Holt was doing a fine job and
Holt left. (103, 104).

During the summer of 1937 and in the fall of that
year, Barly had conversation with both Erwin and
Fineh, in which he stated to them that there were
rumors of a vice pay-off. Both of them asserted
that thev had not heard anything about it, Finch
saying there had been no reports from the Depart-
'ment. In connection with these conversations and
the others which Harly had had with Finch and
Erwin, he had advised them that they were in-
volved. However, in the summer of 1937 nothing
was said as to who was involved when Early talked
to Erwin. (27, 28).

D. L. Havs, about November, 1937, had a conversa-
tion with Finch in Finch’s 0ff1ce Hays said to
Fineh, ‘“You must know that gambling is going on
in these places, either under rrotection or without
regard to law.”” Finch stated ¢“Yes, I know that
gambling is going on here.”” Hays ’rhen asked him
what he was going to do about it and Finch replied
that he was not going to do anything ahout it.

In December of 1937, in a conversation with Hun-
saker, Erwin stated that if Hunsaker pressed him
for this money he would take bankruptey, and on
this oeccasion Erwin also said that if they got hot
on his trail because of the things he was doing in
Salt Lake, he would resign as Mayor. This con-
versation was on the last occasion of Mr. Erwin
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paying Hunsaker in currency on the note hereto-
fore mentioned.

Also in a conversation with Hunsaker in December,
Erwin stated that he didn’t think any of the com-
missioners were getting any money; that he didn’t
think Finch was getting anything, and he stated,
“I don’t think I am getting anything myself.”
Krwin also stated at that time that he didn’t think
that at that time there was any graft going on in
Salt Lake City. (89, 91, 92).

The testimony of Hunsaker also was to the effect
that Erwin, during every month from July of 1936
to December of 1937, traveled to Ogden to make the
$200.00 payments on the note, and these payments
were made in currency on each occasion.

E. A. Hedman was Captain of Police and in charge
of the Detective Bureau at the Police Station dur-
ing the years 1936 and 1937. Soon after Christmas
of 1937, Captain Hedman was called to Finch’s
office. When he arrived Fineh, Thacker, O. B.
Record, and another officer were there. Finch
stated that Mr. Thacker seemed to have a griev-
ance. Thacker said that he wanted to know why
Hedman had ordered a raid on a gambling place
at an address West on Fourth South. Hedman re:
plied that he hadn’t ordered the raid but that it
had been made by the Detective Bureau, but
couldn’t see what difference it made who ordered
the raid. Thacker then replied that he had to know
about these raids. Hedman then wanted to know
what Thacker expected him to do. Thacker told
him to write it down and leave it on his desk; that
is, any information relative to gambling. Hedman
stated ‘“What if the condition comes un such af
this céme up, that you weren’t here? The nafure
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of it was that it had to be taken care of immediate-
ly. What will 1 do then?’’ ‘Whacker repiied, *"You
still put it in an envelope and teave 1t on my desk
and I will take care of it.”" Hedman then told him
that if there were a roitbery or burglary going on
he wanted Thacker to take cave of it, and Thacker
replied that that was a different matter. All during
this conversation, Finch didn't say anything at all.

Holt had a conversation with Ben Harmon about
the 20th of December, 1937, and Harmon wanted
Holt to collect from Sally Bennett at 123 West
Third South, which was a house of prostitution.
Holt told him that he thought he had enough to do,
and that he didn’t want to collect from there.
Harmon told him that he would get somebody else
to do it.

At this point it might be well to point out the fact
that the witnesses, D. L. Hays, William Secott, and
Henry V. Gosling testified that during practically
all of the years of 1936 and 1937, gambling places
were running wide open. The witness Hays de-
scribed the operation of the card rooms known as
the Pastime Club, Bank Smoke Shop, Wilson Card
Room, Peter Pan, The Horseshoe, The Mint, Abe
Stubeck’s place, and the Ace Billiards. This wit-
ness testified as to the method of operation  stat-
ing that there was generally a man with a money
apron on in these places and that chips were bought
from him, and after a player was through, he
would cash them in and receive the money for them.
He testified that no identification cards were ever
required for admittance to these places.

William Seott testified to the operation of certain
dice games, one located at 3514 West Second South.
He told of an incident in 1937 in which Thacker
went into this place while the game was in opera-

1 by the Institute of Museum and Library Services
y the Utah State Library.

Sponsored by the S.J. Quinney Law Libra




26

tion and the players continued to play. He also
testified to seeing gambling conducted at The Mint.
Scott testified to visiting the basement of the Atlas
Building in the spring of 1937; that he there saw
equipment apparently used for horse race betting,
heard announcements over the loud-speaker of dif-
ferent races at different tracks; that he saw bet-
ting and described the operations there rather
fully. H testified that all of these places were
running wide open and that it required no identi-
fication card for admittance.

The witnesses Margaret Newman and Sadie Alder
testified to conducting houses of prostitution here
in Salt Lake City. They also testified to making
payments to Officer Holt. Bobbie Carlton testi-
fied to serving as an inmate in various houses of
prostitution during the year 1937.

Holt also testified that all these houses which were
mentioned in the Bill of Particulars furnished by
the State had the reputation of being houses of
prostitution.

It should be kept in mind by the Court that all of
these illegal activities were being conduected in Salt
Lake City in the manner described by these wit-
nesses while the defendants were performing the
acts and ‘making the declarations heretofore re-
lated. Also attention is here called to the fact that
Fisher Harris, who was the City Attorney for Salt
Lake Cityv, commencine ahont in August, 1937 was
conducting an investigation in which he visited lot-
teries, card games, and other places of vice,

Returning to the chronological statement of facts,
Holt testified that he made the rounds of the
houses of prostitution on January 1, 1938, and
tnrned ever the proceeds to Ben Harmon. Around
about the 10th of January, 1938, Fisher Harris
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called Pearce for a meeting in Harold B. lLee’s
office. A conversation ensued at which were pres-
ent Fisher Harris, Pearce and Lec. Aiter some in-
consequential or preliminary matters of greeting,
ete., Harris said, '‘Mr. Pearce, I have been making
an investigation of the illegal activities in Salt
Lake City and the official connection with them
and the pay-off that I have found existed.”” Harris
further told him that he had made an investigation
and had found certain illegal activities and a pay-
off situation. He then told Pearce that he knew
of his relationship with it and told Pearce that the
principal thing he was interested in was the offi-
cial connection with this situation; that is, the per-
sons in the oificial body of the city who were con-
nected with it. He then told Pearce that he knew
of his relation with this situation; that he was in-
volved in it with Mr. Harmon and others and that
he thought it would be to his interest to make a full
and complete disclosure of all he knew about it.
When Harris first said this Mr. Pearce sat there
and said nothing; ‘“he sat there licking his lips.”’
He did this for two or thro~ minutes or more and
then ultimately said, ““Who savs I am involved in
this thing?”” Harris s»id, ‘“Dick, I am not at liberty
to tell you precisely, tut I will tell you the names
of some of the persons who say you are involved.”’
Harris went on o erumerate the names of about
15 different persons, and among them and about
in the middle of those mentioned, was the name of
H. K. Record. Pearce said, ‘““Well, Mr. Record
might say this about me because he has it in for
™a.”? Harris then mointed out to Pearce that he
had not said that H. K. Record was one of them
and asked Pearce whv he picked him out.. Pearcg
stated that it was because he had it in for him.
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Pearce then said ‘‘Well, maybe I can help you
stop this pay-off situation.”” Harris wanted to
know how he could do this, and Pearce said that
he could do it by talking to Ben Harmon; that he
was his attorney. Harris then asked Pearce not to
speak to Ben Harmon about this conversation.
(142, 143).

Around about the middle of January, 1938, Harmop
called Holt on the telephone and asked him to pick
him up on First South and Regent Street. Holt
picked him up at the appointed place and Harmon
asked him to drive over to the west side of town,
which Holt did. Out along 4th or 5th North and
down by the Union Pacific tracks, Holt stopped
the automobile and parked there for a minute.
Harmon said, ‘‘For God’s sake, don’t take any more
collections whatever, because Mr. Harris and Mr.
Lee have got hold of Mr. Pearce and accused him
of being in the pay-off. For Ged’s sake see that
there is no more of it. Don’t take anything from
anybody because it might blow over.”’ (121-123).

The day after the conversation between Pearce and
Harris, Harris called Pearce on the telephone and
said, ““Dick, I am sorry you have taken the attitude
that you have in regard to this thing. You may
think it is clever to say nothing, but I think it i
not to your interest to take that attitude. I think
you ought to make a full and complete disclosure.”
Pearce replied, ‘“Why should I talk to you!”
Harris said, “‘Because if you don’t, you are going
to be indicted as sure as hell.”” Pearce then said
he would call Harris in the next day or two. A
few days after this, Pearce not having called
Harris called him again and Pearce said, T told
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you I would talk to you about it. I will talk to
you some other time.”’

At about this same time, Fisher Harris had a con-
versation with Frank Thacker. This conversation
with Thacker was limited to the defendant present
and will not be here set out, although it becomes
important in one of the assignments of miscon-
duct made by the defendants. On the same day of
the eonversation with Thacker, Harris also had a
talk with Finch. Finch telephoned Harris and told
him that he understood that Harris had been
accusing him of all sorts of crookedness, and an
appointment was made for 2 o’clock in the after-
noon on that same day. At the appointed time
Finch appeared in Harris’ office and stated that he
understood Harris had accused Thacker of all sorts
of crookedness. Harris replied that he had told
Mr. Thacker that there was all kinds of illegal
activities in operation running in Salt Lake City,
in connivance with the Police Department. Finch
replied that he thought the town was being run
pretty well. Harris told him that he wouldn’t
have any argument with him on matters of judg-
ment as to how the town should be run, but he did
not think anybody would claim that public officials
should personally profit from illegal activities.
Finch replied that for the last 30 years he had been
hearing stories about pay-off in Salt Lake City,
and didn’t know how to prevent such sto-i»s, Harris
stated, ““Harry, in regard to that, maybe the least
that anyone can do, or mayhe the most, is to see
that those stories are not true, but in this case the
stories are true and public officials are profiting
from illegal activities in Salt Lake City.”’ Harris
then went on to enumerate the illegal activities
which were bheing carried on, including dice games,
pool games, houses of prostitution, bookmaking
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establishments and Chinese lotteries. Finch re-
plied that he didn’t see how anything of that sort
could be done. He told Harris that they had col-
lected $2,000 in fines from gambling in Salt Lake
City during the past year. Harris replied, ‘‘Mr.
Finch, one man pays graft protection money of
$3,600 a year, one man alone, and you talk about
getting $2,000 for Salt Lake City. Here is one
group of people who pay $6,000 a year for protee-
tion money and you talk about getting $2,000 for
Salt Lake City. Here is anofher group that pays
$7,200 a year. Here are card rooms — I haven’t
figured it up exactly — but they pay thousands of
dollars, a year; and here are the prostitution houses
paying thousands of dollars a year, and you talk
about getting $2,000 for Salt Lake City, when all
this money is going into the hands of public offi-
eials and people interested in fthem in the under-
world.”” Mr. Finch replied that he thought the
town was run pretty well and that was about all
of that conversation. Mr. Finch did not at any
fime ask the name of any person involved and did
not ask Harris to give him the name of any person
that was involved during any of this conversafion.
(135-137).

On January 15, 1938, Harris prepared and delivered
to Erwin’s office a letter which was marked Ex-
hibit R, but because of the objection of the defend-
ants this letter was not admitted in evidence and
was not read to the jury. January 15th was on &
Saturday and the letter was delivered at abont 12
o’clock. About 1 or 2 o’clock that afternoon, Erwin
called Harris by phone and stated that he had re-
ceived the letter which had been left at his office
and that it presented an interestine situation; that
he had never heard anything like that before.
Erwin said that perhaps they should discuss the
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letter, and Harris replied that he would be glad to
confer with Erwin at any time. Erwin fixed the
meeting at 1:30 on Monday and Harris said he
would be there. At this meeting on Monday, Jan-
uary 17th, certain routine matters of city business
were discussed, and finally Erwin said, ‘‘Now,
about this letter of vours. You say all these places
are operating.’” Harris replied that there was no
doubt about it. Erwin then asked if Harris thought
they ought to pay Salt Lake City for the privilege
of operating. Harris replied that he did not, but
that if they were permitted to operate at all, and
if anything was paid on account of them, he would
suppose that the amount should be paid to Salt
Lake City as a part of the expense of their regula-
tion. Erwin then asked what Harris supposed they

shonld pay in that event. At that time the letter
was in front of them.

Harris pointed out that the lotteries then paid
$500.00 a month proteetion money and that he
would assume they would be willing to pay some-
thing less than that, and he named some figure
less than $500.00. He then pointed out that the
bookmakers were then paying $600.00 a month and
that he supposed they would be willing to pay
$500.00. Harris next enumerated the card rooms
and said that they were paying from $50.00 to
$100.00 a month each, and that the houses of
prostitution were paying from $50.00 to $125.00
a month, and that the dice games were then paying
$300.00 a month. He enumerated all of the illegal
activities which were mentioned in his letter. As
he was enumeratine these various placs and these
various amounts, the Mayor was making notations
in pencil on the letter. After completing this
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enumeration Erwin stated that these amounts came
to $19,000 as Harris remembered it. Krwin said,
“They say all these people pay off?’’ Harris re-
plied, ‘‘Yes,”” and Erwin said, ‘‘You don’t say.”
Erwin then wanted to know if Harris thought it
would be right if he should ask the Chief of Police,
Mr. Finch, to hereafter collect the amounts from
each of these places which Harris had mentioned.
Harris replied that he didn’t believe that anybody
who knew anything about the work he had done
which had resulted in this report would be willing
to have Fineh continue in office, and Erwin said
as he left, ‘“Well, we will talk about-that some
other time.”” During this eonversation Erwimn did
not at any time inquire as ‘o who nltimately re-
ceived this money and did not ask Harris where
he had obtained the information.

On January 18th Erwin appeared in Harris’ office
and said, ‘“There were questibns I ought to have
asked you yesterday.’’ Harris told him that he
would be glad to answer any question which he
cared to ask him concerning the matter of this
discussion. Erwin then stated, ‘“You say in your
letter that you know who collects this money, th;s
pay-off.”” Harris replied that he did, and Erwin
asked who it was. Harris then enumerated certain
names and Erwin made some notations in a little
notehook which he had. As Erwin started to
leave, he said, ““You say all these places pay off,
pay profection money?”’ Harris told lim. there
was no question about that at all, and Er?vln re-
plied, ““Well, they wouldn’t feel natural if thf‘»Y
weren’t paying off to somebody, and what dif-
ference does it make who gets it?”” Erwin 1eff?
the office. In this donversation Frwin did not
ask who ultimately got the pay-off. (130, 131).
On J anuary 20, 1938, a conference was held at t.he
Alta Club, at which were present Tinch, Brwin,
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H. B. Heal, editor of the Salt Lake Tribune, Le-
Roy Bourne, editor or the Salt Lake Telegram, Mr.
A. L. Fish, newspaper man, and Fisher Harvis.
Harris was the last to arcive and he arrived
there at about 2 o'clock. All of the other gentle-
men were seated at a table about three feet in
width and six or seven feet long. Mr. Fish sat
at one end of the table and Mr. Erwin at the other.
Harris sat at the corner of the table by Kish.
Bourne was on Harris’ right, Heal was at Erwin’s
right, and Finch was on the other side of the table
from the corner where Harris sat. Mr. Fish stated
that he had heard rumors of an investigation made
«in regard to underworld activities and official cor-
ruption relating to them, and he demanded to know
what it was all about. He made this demand par-
ticularly upon Har1is and asked him if he had made
such investigation. Harris answered that he had
and that he had made a complete report of the
matter to Erwin in writing.

Fish then asked Harris if he knew what illegal
activilies were in operation and he said that he
did. He asked Harris to enumerate them, and Harris
did, enumerating those places which have here-
tofore been mentioned in the conversations of
Harris, giving the amount that each kind of activity
paid. Fish then asked, ‘‘Do you know who gets this
money and to whom it is finally distributed?’’
Harris replied that he knew and upon being asked
who it was, replied, ‘‘E. B. Erwin gets $750.00 a
month; Harry Finch gets $500.00 per month, the
amount collected.”” At this time Finch and Erwin
were both at the table, Finch being about two and
one-half feet distant and Erwin five feet from
Harris. Neither one of them said anything at the
time this statement was made. At various times
during the conversation hoth Erwin and Finch re-
marked that this was the first time they had ever
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heard of any pay-off situation in Salt Lake City.
After Mr. Finch had said this at least three times,
Harris turned to him and said, ‘‘Harry, don’t say
that again.”” Finch said, *‘ Why not?”’ And Harris
replied, ‘‘‘ Because it isn’t so.”” Mr. ¥rwin suggested
that Finch should resign and Finch said that he
would resign the next day.

During this conversation Fish asked Harris how
long this situation had been going on and Harris
said to his knowledge that it had been going on
since the last of 1937 and that it had been going
on before that, but that was the scope of his then
investigation. A suggestion came from Harris that
Mr. Finch be allowed to resign under such ecir-
cumstances; that it would not publicly appear
that it was on account of these charges that he
has just made. No one opposed the idea. (144
to 146).

From the testimony of Finch and O. B. Record, it
is submitted that it can be safely said that after the
meeting at the Alta Club, Finch returned to the
Police Station and called in various persons, 1+
cluding Holt and Thacker, and asked them certain
questions with a view of their being witnesses for
Finch. On January 21st, Mr. Harris attended 3
meeting of the City Commission at which Erwin
was present and the other City Commissioners,
Gleorge B. Kevser, Pat Goggin and Mr. Murdoch-
During this meeting Commissioner Keyser, at
the time when they were discussing the subject
matter of the letter, Exhibit R, said, ¢“You received
from the City Attorney several days ago a letter
addressed to the Board of Commissioners in Té-
gard to this matter.”” Keyser demanded that Er-
win produce this letter and Erwin thereupon pro-
duced it. This particular meetine was the fifth
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meeting since the letter had been given to Krwin.
(131 and 132).

On this same day Finch sent his attorney, Fred-
erick C. Loofbourow to the City (Commission to
inform them that he, Finch would not resigm.
After being so informed the City (ommission dis-
charged Chief Finch and the following is contained
in the minutes of the City Commission for Jan-
uary 21, 1938:

‘“Resolved that the good of the service will
be subserved by the immediate remaval
from office of Harry L. Finch as Chief of
Police of Salt Lake City; and accordingly
Mr. Keyser moved that his employment
as such be and is hereby terminated, effect-
ive this date, which motion carried; &all
members present voted ‘ayes’ except Mr.
Erwin, who voted ‘nay’.”” (Sup. 2).

On January 22, 1938 Mr. Erwin’s attorney, Ralph
Stewart, delivered to Fisher Harris a letter signed
by Erwin which was marked as Exhibit S and
admitted in evidence. This letter was dated March
15, 1938 and was addressed to the Board of City
Commissioners. It stated that Mrs. Erwin had
been in ill health for some time, necessitating Er-
win taking her on various oceasions to California
and that he could not devote his time to city busi-
ness. It also stated that there had been a failure
of harmony in the Commission and Erwin felt un-
able to contend with the problems of the Public
Safety Department to which he was assigned and
that his resignation and the appointment of some
one else would result in more harmony and he
hoped his successor would have the Commission’s
support. This was a letter in which Erwin re-
signed as Mayor and City Commissioner. This
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letter was not delivered to the City Commission, but
was delivered to the City Recorder in a sealed en-
velope and put in the safe for Harris.

At a later date another resignation from HKrwiy was
received by the City Commission. ‘This letter was
admitted in evidence and marked Exhibit T. It
was dated February 5, 1938 at Los Angeles, Cal-
ifornia and was addressed to the City Commission
and was signed by Erwin. This letter called atten-
tion to the fact that in his campaign the reorganiza-
tion of the financial department was an issue. In
this letter Erwin stated that his experience was
along business lines of that kind and that if he
had anticipated appointment to the Public Safety,
he would not have sought election; that he had
tried to avoid this appointment. He said that
recognizing the rumors attendant on previous admin.
istrations in that department he had disregarded
political pressure and selected Mr. Finch as a man
well known to the Commission and recognized as
above reproach and in whom he had confidence and
felt that he could Ieave that department to those in
charge and devote himself to other and more im-
portant problems of the city. He said that he had
tried to procure reorganization so that he could
be relieved of the department. That his services
on the Commission had not been pleasant, but had
heen made diffieult. He <aid that the Commis-
sion had abolished the office of manager and had
removed the Chief and that he felt he should re-
sien. Fisher Harris stated that he demanded the
resignation of Mayor E. B. Erwin. (146 to 148).

Mhe facts heretofore stated by counsel for the
State are facts which appear in evidence and which
the jury could have helieved beyond a reasonable
doubt. We have not presented in this statement of
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fact much of the evidence which was introduced
by the respective defendams. Such evidence
would only create a conthier so lar as the con-
sideration of this case 1s conceined vy this Court.
The contlicts in evidence must be resolved 1n favor
of the State.

Counsel for the State has not attempted to argue
the inferences which might be drawn from the fore.
going evidence and has not made a comparison be-
tween certain facts which would be helpful in de-
termining the guilt of these defendants. As an ex-
ample of this latter, we call attention to the fact
that before Holt was discharged from the Anti-Vice
Squad in March of 1937, Finch called him in and
told him he was going to remove him. Also, in
January, according to Finch he had told Holt
of certain rumors about Holt to the effect that
Holt had been collecting money. When it came to
the discharge of H. K. Record from the Anti-Vice
Squad, Finch stated that he had been told by a num-
ber of individuals that Record was interested in a
dice game. Finch, however, in this instance, did
not communicate with H. K. Record and advise him
of these rumors or tell H. K. that he was going to
remove him. Such notification only came from a
notice which was posted on the Police Bulletin
Board.

To look at ome faet alome, one might say that if
meant nothing, but when considered with the back-
ground of the other facts introduced in this case,
Finch’s actions with respect to the removal of these
two men point to the fact that he was involved in
the conspiracy alleged in the indictment.

Two briefs have been filed in this case by the de-
fendants. One on behalf of the defendants Pearce
and Finch, and the other on behalf of the defendant
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Erwin. The matters contained in the fwo briefs
are in most instances upon different subjects.
Counsel for the State will attempt to meet each of
the points raised by these briefs, starting with the
questions relating to the pleadings then the admis-
sibility of evidence, then the sufficiency thereof, and

then the claim of misconduet on the part of the
State’s attorneys.

STATEMENT OF POINTS INVOLVED

The State has followed very closely the subdivisions
contained in the briefs of the defendants herein.
The following is the order in which they are here
presented :

1. The indictment is this case states facts
sufficient to constitute a public offense,
both under the common law and the stat-
utes in this State previous to 1935, and also
within the provisions of the Code of Crim-
inal Procedure found in the Laws of Utah,
1935.

2. The Bill of Particulars,
3. Overt acts were alleged and proved.
4. Admissibility of Evidence.

(a) Classification No. 1.
(b) Classification No. 2.
(¢) Classification No. 3.
(d) Classification No. 4.

5. The testimony of the accomplice Holt
was sufficiently corroborated.

. Even though evidence was admitted of
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different and smaller conspiracies, no error
was committed.

7. The doctrine of res judicata is not ap-
plicable to this case.

S. There were no improper statements
or conduct of the District Attorney per-
mitted or allowed, and even though such is
found to exist they were not prejudicial
error or reversible.

9. The court did not admit improper mat-
ters of evidence.

10. The court did not err in refusing re-
quests and in giving certain instructions.

11. Sufficiency of the evidence.

12. In order to justify a reversal the error
must actnally prejudice the defendants.

I

THE INDICTMENT IN THIS CASE STATES
FACTS SUFFICIENT TO CONSTITUTE A
PUBLIC OFFENSE, BOTH UNDER THE
COMMON LAW AND STATUTES IN THIS
STATE, PREVIOUS TO 1935, AND ALSO
WITHIN THE PROVISIONS OF THE CODE
OF CRIMINAL PROCEDURE FOUND IN
THE LAWS OF UTAH, 1935.

The indictment in this case was based upon the
indictment found in the case of
People v. Tenerswicz, 266 Mich. 276; 253
N. W. 296. (1934).
A comparison of the two indictments will show that
they follow each other very closely. In that case
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the defendants on appeal contended that said in
dictment did not state a public offense and the
court overruled such contention and upheld th
sufficiency of the indictment. This indictment al
leges a violation of

Section 103-11-1, Revised Statutes of Utah,.
1933.

The material parts of which seection provide:

““If two or more persons conspire: (1) To
commit g crime or . . . . (5) To commit
any act injurious to public health, to pub-
lic morals, or to trade or commerce, or for
the perversion or obstruetion of justice or
the due administration of the laws; --- they
are punishable by imprisonment in the
county jail not exceeding one year, or by
fine not exceeding $1,000.””

This indictment clearly alleges the violation of this
statute. It alleges that the appealing defendants,
together with Ben Harmon, Frank Thacker, and
other persons to the Grand Jury unknown, conspired
to permit, allow, assist and enable houses of ill
fame and lotteries, dice games, slot machines, book-
making and other gambling devices, and games of
chance to be kept, maintained and operated at vari-
ous places in Salt Lake City, the defendants then
and there kmowing that such places were being
kept, maintained and operated in Salt Lake City in
violation of the statutes of the State of Utah and
the Ordinances of Salt Lake City. This eontams
an allegation of the agreement between the defend-
ants. Certainly no argument is necessary to sus

tain the proposition that they conspired to com-
mit erimes and to commit acts injurious to publio
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morals and for the perversion or obstiruction of
justice or the due administration o: the laws of the
State of Utah.

We also respectfully call the attention of this Cours
to the provisions of

Section 105-21-8, Chapter 113, Laws of
Ttah, 1935,

which provides that an indictment may charge, and
is valid and sufficient if it charges the offense for
which the defendant is being prosecuted by using
the name given to the offense by the common law
or by a statute, or by stating so much of the defini-
tion of the offense, either in terms of the common
law or of the State defining the offense or in terms
of substantially the same meaning, as is sufficient
to give the court and the defendant notice of what
is intended to be charged. This section further
provides that the indictment may refer to a sec-
tion or subsection of any statute creating the
offense charged therein, and that in determining the
validity or sufficiency of such information or in-
dictment regard shall be had to such reference.

The indictment in the present case accuses the de-
fendants of the crime of ‘‘Criminal Conspiracy in
Violation of Title 103, Chapter 11, Section 1, Re
vised Statutes of Utah, 1933.”” See alco reference
to Section 105-21-47 of said Chapter 118, wherein
certain forms are suggested and the statute pro-
vides that such forms may be used in cases in which
they are applicable. The following is therein
contained :

~“Conspiracy --- A. B. and C. D. conspired
together to murder E. F. (or to steal the
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property of E. F. or to rob l. ., as the
case may be).
In the case of

State v. Smith, 56 R. I 168; 184 Atl. 494
(1936),

the defenants were convicted of conspiracy. The
indictment in the case charged that the defendants
on July 1, 1932 and on divers other dates between
then and February 30, 1933 ‘‘did fraudulently and
unlawtully conspire together to steal the property
of the National Providence Worsted Mills, a Rhode
Island corporation . . . .”” Defendants contended
that this indictment did not advise them of the
nature and cause of the accusation against them
and that it failed to charge any crime sufficient to
enable them fo plead their conviction or acquittal
thereon as a defense to any subsequent prosecution,
The statutes of Rhode Island in relation to criminal
pleadings are similar to those found in the Laws
of Utah, 1935, and they set out the identical sug:
gested form for conspiracy. The defendants con-
tended that this indictment and also the statutes
violated rights secured to them by both the U. S.
Constitution and the Constitution of the State of
Rhode Island. The Rhode Island constitutional
provisions are set forth and are similar to those
found in the Utah Constitution. The Court up
held the sufficiency of the indictment and held that
there was no constitutional violation either by the
indictment or the statutes relating to criminal
pleadings.

The Court recognized the power of the Legislature
to change, modify or prescribe the forms or man-
ner of stating a charge. The State Constitutional
provisions require the nature ‘and cause of the
accusation and a sufficient identification thereof
to prevent a subsequent prosecution. The court
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points out that charging the defendants with con-
spiracy informs them ot the nature of the erime and
that alleging that they conspired to steal sufficiently
sets forth the cause of the accusation, and points out
that the great weight of authority is that an indiet-
ment need not set forth the object of the conspiracy
with the particularity required when the indict-
ment charges the commission of the cerime. This
Court also holds that where the objeet is unlawful,
neither the means intended to accomplish the object
of the conspiracy nor its successful accomplishment
need be alleged.

Counsel for the State has been unable to find any
case which holds the so-called short form indict-
ment statutes unconstitutional or indictments com-
plying therewith insufficient. See

People v. Brady, 272 Ill. 401; 112 N. E.
126; Ann. Cs. 1918 C. 540 (1916).
Peopie v. Bogdanoff, 254 N.Y. 16; 171 N.E.
890; 69 A. L. R. 1378 (1930).

State v. Roy, 40 N. M. 397; 60 Pac. (2d)
646.

- State v. Engler, 217 Towa 138; 251 N. W.
88. '

State v. Keturokis, 224 Iowa 491; 276
N. W. 600 (1937).

Hurd v. Commonwealth 159 Va. 880; 165
S. E. 536.

Dealy v. United States, 152 U. S. 539; 38
L. Ed. 545; 14 Sup. Ct. 680 (1893).

State v. Continental Purchasing Company,
Ine., 119 N. J. L. 257; 195 Atl, 827
(1938).
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People v. Busiek, 32 Cal. App. (2d) 315; 89
Pac. (2d) 657 (1939).
State v. Domanski, 57 Rhode Island 500;
190 Atl. 854 (1937).
State v. Capaci, 179 La. 462, 143 So. 417.
Rosenberg v. State, 212 Wis. 434; 249 N. W.
Hh41 (1933).
Counsel in no place points out any essential allega-
tion which is not contained in the indictment and
so we are left in the dark as to what it is that should
have been alleged in the indictment, but was left out.
In one place in their brief they indicate that the
indictment eontains no allegation of the means by
which the defendants were to effect the object of
the conspiracy. As pointed out in the Smith case
above, and the following cases, it is clearly the law
that the allegation of means is unnecessary under
the facts as alleged in the present indictment,

Froberk v. United States, 249 U. S. 204;
63 L. Ed. 561; 39 Sup. Ct. 219 (1918).
Archer v. State, 145 Md. 128; 125 Atl. 744
(1924).
Commonwealth v. Donaghue, 250 Ky. 343;
63 S. W. (2d) 3 (1933).
People v. Sehneider, 345 HI. 410; 178 N. E.
84 (1931).
Tt is submitted that under the foregoing authorities
that both under common law and under the sh.()r'ﬁ
form indictment statute of this State, the indlc‘t'
ment states a public offense, that is, an offense 1M
violation of

Section 103-11-1, Revised Statutes of Utah,
1933.
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IL .
THE BILL OF PARTICULARS

No contention has been made by the State that the
indictment was, or could be cured by the Bill of
Particulars. The indictment in this case under the
foregoing authorities was sufficient. The State
“also concedes that the Bill of Particulars is not a
part of the indictment.

Section 105-21-9, Chapter 118, Laws of
Utah, 1935,

provides that upon demand of the defendant the
court may order the ‘‘prosecuting attorney’’ to fur-
nish a Bill of Particulars. This procedure was
followed in this case. Counsel states on Page 9 of
the Erwin brief that the order that a Bill of Par-
ticulars be furnished was an admission on the part
of tiie court and the State that the indictment was
insufficient. A contention such as this can only be
characterized as silly.

The conspiracy in this case was an agreement to
enable and assist houses of prostitution and gamb-
ling games to be operated. The means that were to
be used in effecting this conspiracy are not an
essential element of the conspiracy chargad, accord-
ing to the authorities heretofore cited. Defend-
ants, however, demand to know the means and that
the State set them forth in the Bill of Particulars.
Such Bill of Particulars did not attempt to aid the
indictment by furnishing an essential allegation.
It merely set forth evidence which the State would
introduce to establish the commission of the crime
of eonspiracy as charged in the indictment.

The same thing may be said of the particularizing
of the houses of ill-fame, gambling establishments
and the names of those making collections. Allega-
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tions of such evidence are not required to be in the
indictment by any of the authorities which we have
been able to find. The conspiracy alleged was not
to enable a certain house or establishment to oper-
ate, but generally to permit all such houses or estab-
lishments to operate. The defendants desired to
know what evidence the State would rely upon with
respect to particular houses that were permitted to
operate and upon order of the court, the State fur-
nished such particulars. The State furnished par-
ticulars of the crime alleged in the indictment.

The position of the State is simply this: The in-
dictment charged a conspiracy to enable and assist
houses of ill-fame and gambiing establishments to
operate in violation of law and the Bill of Partic-
ulars particularized some of the evidence requested
by the defendants, upon which the State would
rely to prove the commission of the erime charged
in the indictment. In the case of
People v. Bogdanoff, supra,

the indictment merely alleged that the defenda.nt
committed the crime of murder. A Bill of Partic-
ulars was then furnished alleging the name of the
vietim and that he had been shot and killed by the
defendant on a certain date in a certain county.
The defendant contended that the attorney for the
State could have charged any murder and c?uld
have proven a different crime than that contained
in the indictment. Tt is submitted that the indict:
ment in this case did away with any such conten-
tion. However, in the Bogdanoff case the Court
held that it was apparent from the evidence that
there was only one crime intended to be charged
by the Grand Jury and that was the one set forth
in the Bill of Particulars. The Court referred to
the evidence in determining this case. In the case
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at bar an examination of the evidence will show
that the crime charged in the indictment, the par-
ticulars of which were set forth in the Bill of Par-
ticulars and of which evidence was introduced was
one and the same crime and the only crime that the
Grand Jury could have had in its mind. In

State v. Whitmore, 126 Ohio State 381;
185 N. K. 547 (1933),

the defendant contended that it was not the legis-
lative intent to authorize a prosecuting attorney
to provide a Bill of Particulars describing the
offense and to permit the prosecutor to inject into
the indictment allegations according to his ‘‘whim
or caprice.”’ It was held that such contention was
groundless and that the accused could test the Bill
of Particulars in connection with the indictment
and that there was no possibility of the results
which the defendant pointed out.

These cases cited by defendants in no way aid them
in the contentions which they make. For in-
stance, in
Wright v. People, 104 Colo. 335; 91 P.
(2d) 499 (1939),
a different offense was set out in the Bill of Par-
ticulars than that contained in the indictment and
this difference was apparent upon the face of the
two papers. In
People v. Westrup, 372 I1l. 517; 25 N. E.
(2d) 16 (1940),
the Court in making the statement set forth on
Page 23 of Erwin’s Brief was merely congidering
a variance between the evidence and the Bill of
Particulars.

Defendants state on Page 25 of Erwin’s Brief that
other and different means than the failure to arrest
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and enforce the laws may have been in the mirds.
of the Grand Jury and that they may have had in
mind that defendants enabled these places to oper-
ate by furnishing the operators with money, fix-
tures, buildings and customers. The simple answer
to this is that the crime was for conspiring to en-
able these places to operate and if that is ultimately
shown, the means used are entirely unessential and
need not be contained in any pleadings. Also de-
fendants claim that it was not stated in the indiect-
ment that Golden Holt and Ben Harmon aided in the
making of collections. Of course, it was not. Such
an allegation would merely have been an allegation
of evidence which has never yet been required to
be placed in an indictment. The Grand Jury in the
indictment need only allege the crime commttted
and in the trial of the case any evidence which
tends to prove that charge is admissible whether
the Grand Jury knew of the particnlar evidence
or not. If this were not so, before any evidence
wonld be admissible against defendants it would
ha necessary to determine as a condition precedent
tn its admis‘sibﬂity that the Grand Jury had anWn
nf snch evidence and had it in mind at the time the
indictment was refurned. '

ITT.
OVERT ACTS WERE ALLEGED AND PROVED

In contending that the acts as alleged werce not
proper overt acts in this case, the defendants con-
tend, first, that the overt acts must be separate
and apart from the agreement and that the acts
to enable houses to operate, was, if anything, a part
of the agreement, and second, that the collection
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of money from operators were not acts done to
effect the object of the agreement.

In its final analysis, a conspiracy consists of the
mental acts of two or more persons coming to an
agreement. Keeping this in mind, it cannot be
said that the agreement to permit houses of vice
to operate is the same as permitting the houses of
vice to operate. The agreement consists of the men-
tal activities of the parties. The accomplishment
of the object of the conspiracy may tend to prove
the fact that there was an agreement, but its
accomplishment is different from the agreement

itself. It is well established that the overt acts
alleged may be the accomplishment of the object
of the conspiracy.

Liberato v. United States, 13 Fed. (2d)
564 (9th Circuit — 1926).

Allen v. United States, 89 Fed. (2d) 954
(4th Circuit — 1937).

This latter Court states:

““An overt act was necessary to complete
the crime, but this overt act might be the
very crime which was the object of the
conspiracy. United States v. Rabinowieh,
238 U. 8. 78; 35 8. Ct. 682, 59 L. Ed. 1211;
Heike v. United States, 227 U. 8. 131; 33
S. Ct. 226; 57 L. Ed. 450; Anno. Cases
1914-C 128.”

Hence, the fact that the indictment alleged the
accomplishment of the act, does not thereby in-
validate it.

Cobb v. Corn, 242 Ky. 424; 46 S. W. (21])
776 (1932).
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In People v. George, 74 Cal. App. 440, 241
P. 97, (1925),

the Court discusses the rule mentioned by defend-
ants herein and very clearly points out that an overt,
act only need be some act other than the mental
activity of reaching an agreement. Overt acts
may be and often are used in determining whether
or not a conspiracy actually existed, and it may
be that from a series of such overt acts an agree-
ment may be inferrd to exist.

Rieh v. United States, 62 Fed. (2d) 638
(1st Circuit — 1933).
Safarik v. United States, 62 Fed. (2d) 892
(8th Circuit — 1933).
The Court in
Rich v. United States case, supra, states:
Tt is further contended in effect that the
overt acts, if proved, could not be con-
sidered as proof of the conspiracy. The
presiding judge ruled that the doing of the
overt acts alleged or some of them, must
be proved, that the acts if proved, might
be considered on the question whether
there was such a conspiracy as was charged.
‘We think this was correct. An overt act
is by definition something done in the
cause of the conspiracy. The allegation
of it as an overt act does not take it out
of its place in the chain of evidential fact.”

The second contention of the defendants is that
the collection of money is not in furtherance of the
agreement, but in effect placed a tax upon the oper-
ation of these establishments of vice and WOl'lld
prevent them from operating. This contention
overlooks the obvions. It is just common sensé
that in order for places of vice to operate under
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the protection of public officials, some form of
profit ordinarily is or must be made by the otfi-
cials. The money is paid to the officials in order
that they will not enforee the law and will not make
arrests. In the case at bar money was paid by
these establishments in order that the same could
operate and the officials received such money upon
the understanding that they would permit and en-
able these establishments to operate without hind-
rance. In

Cook v. United States, 23 Fed (2d) 730,

(1928),

the indictment charged that Cox, a Justice of the
Peace, and Cook, a Constable, conspired with Jim-
erson to manufacture, transport and sell whiskey,
that Cook and Cox conspired that Jimerson should
manufacture and sell whiskev and beer on his farm
and that Cox and Cook should afford Jimerson pro-
tection from criminal prosecution for manufactur-
ing, transporting and selling such liquor and that
Jimerson should pay $40 per month to Cox and
Cook for such protection. The indictment charged
as the first overt act that Cox and Cook received
$10 from Jimerson on May 31, 1925 and as a second
overt act, that on June 8, 1925, C'ox and Cook received
from Jimerson $5 in accordance with said agree-
ment. On appeal counsel for Cook contended that
the indictment was insufficient because it failed
to allege overt acts to effect the object of the con-
spiracy. The Court says:

““They say that the payment and receipt

of the sums of money were a part of the

agreement and eonspiracy and were in no

sense overt acts in furtherance of the ob-

ject of the conspiracy.”’

“It is true that this money was paid by

Jimerson and received by Cox in compli-
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ance with the unlawful agreement there-
tofore entered into by the co-conspirators,
but such fact does not prevent it from be-
ing an act done to effect the object of the
conspiracy. The unlawful agreement con-
templated that Jimerson should perform
the physical acts constituting a violation
of the National Prohibition Act and that
Cook and Cox should afford him protection
from arrest and prosecution therefor and
that Jimerson should pay Cox and Cook
the sum of $10 per week from the monies
realized from the sale of the intoxicating
liquor and from the dice game. It is our
opinion that where an officer agrees to
afford a person criminally inclined, pro-
tection from arrest and prosecution for
the commission of crime, such officer is
as much an actor in the commission of such
crime physically committed by the person
to whom the protection was afforded, as
one who aids by standing guard while an-
other physically commits a erime.”

In Hall v. United States, 109 Fed. (2d) 976
(10th Circuit — 1940),

the defendants were charged with conspiracy to
transport non-tax paid whiskey through the City
of Hugo. The defendants are those who trans
ported the whiskey and certain officers who per
mitted such whiskey to be transported. One of
the overt acts was that a conspirator gave another
$10 with instructions to deliver the same to one of
the officers in order to allow the giver to haul non-
tax paid whiskey through the city. The Conrt held
that this was properly an overt act and in further
ance of the conspiracy. The Court said:

¢, . . If the act of a conspirator be done
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with the purpose of putting an unlawtul

agreement into effect, it is sufiicient al-

though it has no tendency to accomplish

its object.”’
See also

Collier v. United States, 255 Fed. (2d) 328,

(5th Circuit — 191%).
In United States v. Manton, 107 Fed. (2d)
834 (2d Circuit — 1938%),

the defendant was charged with the conspiracy to
obstruct the administration of justice and to de-
fraud the United States. Some of the overt acts
alleged were the acceptance of money. The Court
pointed out that the charge was not a conspiracy
to accept and secure bribes, but that the bribes
were only resorted to by way of consummation of
the conspiracy. The same can here be said of the
payment of the money by the operators of these
establishments. Such money was paid in consum-
mation of the conspiracy to enable them to operate.

It is well established that it is not necessary to
allege in an indictment how or in what manner the
overt acts contribute to the furtherance of the con
spiracy.
Stevens v. United States, 41 Fed. (2d) 44(,
(9th Circuit — 1930).
Heskett v. United States, 58 Fed. (2d) 877,
(9th Circuit — 1932).
Lefkowitz v. Schneider, 51 Fed. (2d) 685.
(3rd Circuit — 1931).

On page 30 of Erwin’s Brief a contention is made
that no overt act was proved and points out that
the only money collected was collected by Abe Stu-
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beck, Golden Holt, Abe Rosenblum, Ben Harmon
and R. O. Pearce. All of these persons were men-
bers of this conspiracy and the act of collecting
done by them if done in furtherance of the con-
spiracy as alleged was an act of all those persons
who were members of the conspiracy and as such,
constituted proof of some of the overt acts as al-
leged in the indictment. This brief further states
that there was no proof that the money collected
ever got into the hands of Erwin. Mr. Erwin
stated: to Mr. Hunsaker in Ogden that he was re
ceiving money from the graft pay-off in Salt Lake
City. This is certainly proof that Erwin received
some of these monies so collected.

1t is submitted that under the foregoing authorities
and argument the overt acts alleged were acts which
were separate and apart from the mental activities
of the defendants in reaching an agreement and
are acts which were in furtherance of the conspir-
acy, and that they were sufficiently proved bv tl]o
evidence of Holt, Kempner, Hays, Scott, Sadic
Alder, ete.

ADMISSIBILITY OF EVIDENCE

Counsel for the defendants, Finch and Pearce, has
attempted to make a classification of the evidence
introduced by the State, into four groups, contend-
ing, as we understand him, that this evidence Was
inadmissible and from the statements and quota
tions which he makes apparently confuses the rules
of admissibility and the rules of sufficiency of
evidence. From reading his brief, one comes %
the conclusion that his contention is that before
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a particular piece of evidence may be introduced
it must be consistent with the defendant’s guilt and
inconsistent with his innocence. Such is not a rule
of the admissibility of evidence. In

State v. Inlow, & Utah 459; 141 P. 530,
(1914),
the Court states the rule of admssibility:

““The rule respecting the admissibility and

reievancy of evidence under circumstances

like those in the case at bar is very clearly

stated by Mr. Justice Straup in a case de-

cided at this term and not yvet published,

namely, State v. Tidwell, 139 Pac. 863, in

the following words: *To be relevant and

admissible, it is not essential that prof-

fered evidence be by itself sufficient to

establish a disputed point or fact in issue,

nor is it required to be addressed with pos-

itive direetness to such point or fact. It

is receivable if it by itself, or in connection

with other evidence, renders probable or im-

probable, or logically tends to prove or to

disprove, a disputed point or fact in issue.”’
As pointed out by this Court, each isolated piece
of evidence should not be taken alone in determin-
ing its admissibility, but when it is fitted into its
proper background of facts introduced in evidence,
and it then has some probative value, it is admis-
sible. We will proceed with the discussion of the
evidence as classified by counsel for Finch and

Pearce, noting however that we do not believe that
J,[his classification is one which covers the evidence
iIntroduced in the frial of this case. Because we
believe that this method will be more helpful to the
Court, we have determined to follow this procedure.
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CLASSIFICATION 1.

This classification relates to the testimony of the
operation of the houses of prostitution, card games,
bookmaking, lotteries and dice games as given by
the witnesses, D. L. Hays, William Scott, Henry V.
Gosling, Fisher Harris, Sadie Alder, Bobbie Carl-
ton and Margaret Newman. Instruction 9 (b)
(Ab. 266) was as follows:

“‘That the operating of gambling, pros-
titution, lotteries, ete., either before or
after or during 1936 and 1937, in and of
themselves cannot be considered by you
as evidence of an agreement of conspiracy
between the defendants in this case. Such
conditions may or may not exist by agree-
ment and their operation is consistent with
the absence of such agreement.”

The fact that these places operated was not evi
dence of an agreement, but when we consider that
evidence with the fact that collections were being
made, instructions were being given to open and
close these places, we immediately see that their
operation does aid us in determining that the agree-
ment existed. The Court did not exclude the con
sideration of this evidence from the jury, but mere
ly told them that if this were all the evidence Which
they believed, then there was no evidence in this
case which was evidence of an agreement, Counsel
has simply mlsconstrued the effect of the instruec
tions.

CLASSIFICATION 2.

Under this classification counsel places all those
facts that the State claimed showed a consciox}saless
of guilt on behalf of the defendants. This evidence
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consisted in both accusations made and not denicd
by the detendants, and conduct on their behalf
which showed a consciousness of guilt.

Considering first the evidence which was intro-
duced of this kind against kirwin it will be re-
membered that as early as June, 1936, reports
were made to Erwin of the frequency of rumors of
graft by John S. Early, Austin Smith and Golden
Holt and in each instance he said that he would in-
vestigate it and on practically every occasion said
that he had not heard of it before. He was told by
Mrs. Earle Van Cott that he and Finch were in-
volved in the pay-off, and that each was receiving
money from such sources. KErwin flushed con-
s'derably and stated ¢ Oh, I am accused of that too,
am 17’ and then changed the subject. He was
given a list of the establishments of vice which
were operating in Salt Lake City and were paying
protection money by A. M. J. Pritchard. He vold
Mr. Pritchard that he would investigate this mat-
ter and although Pritchard saw him on several
occasions thereafter Erwin did not bring up this
subjeet again. Knowledge of these operations was
by this testimony brought home to Erwin. Finally,
on January 15 1938, Fisher Harris wrote Erwin a
letter. In considering this testimony we must keep
i mind that Erwin was the Commissioner of Pub-
lic Safety and his Department was charged with
the duty of enforcing the laws of Utah and the or-
dinances of Salt Lake City. Fisher Harris was
the City Attorney of Salt Lake City, and had made
an investigation into the graft situation then ex-
isting in Salt Lake City. He made this report to
Erwin. Erwin received this letter on a Saturday
afternoon and was not enough interested in this

d by the Institute of Museum and Library Services
hy the Utah State Library.

Sponsored by the S.J. Quinney Law Library
Library Services ar




o8

investigation to ask for an immediate conference.
Rather he put it off until the following Monday
afternoon.

In this later conversation Erwin made the state.
ment that Harris said all these places were operat-
ing and then Krwin wanted to know if Harris
thought they wanted to pay money to the city for
the privilege of operating and a conversation was
had as to what they would be willing to pay, and
ithen Erwin asked the question: ‘‘They say all
these people pay off?”’ and Harris replied that
that was correet. Krwin said: ““You don’t say,”
and then Erwin wanted to know if it would be all
right for Finch to start collecting these amounts
that had been discussed for the benefit of the city.
One of the significant things about his conversa-
tion, is that Erwin at no time asked Harris the
extent or scope of his investigation and how he
knew the facts which he had purportedly de-
termined, did not ask who it was who was paying
off or who was collecting the money or what offi-
cials were involved in it. Why would a man who
was Commissioner of Public Safety take such an
attitude in discussine matters so important with
the City Attorney of Salt Lake City? Was it that
he was involved in this pay-off and did not need
the information? Was it that he was afraid that
by asking questions in connection with the matters
above suggested that his own guilt might come out
and be discussed?

Tt is the contention of the State that this conduet on
the part of Erwin was propnerly submitted to the
jury under the theory that it was not the usual oF
ordinary actions of an innocent public official de&

siring only to perform the duties of his office Whic.h
in this case was the enforcement of the laws of this
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State and of Salt Lake City. Erwin then again
appeared in Harris’ office on the day tollowing
the above conversation and told Harris that there
were questions he should have asked the day be-
fore. Yes, there were many questions which he
should have asked the day before, if he were an iny
nocent man. Erwin on this oceasion said: ‘* You say
you know who is collecting this money?’’ and upon
replying that he did, Erwin asked who it was who
was making the collections. He was told by the City
Attorney, and uwpon Harris again saying that these
places mentioned in the letter paid off, KErwin
makes the remark: ‘¢‘Well, thev wouldn’t feel
natural if they weren’t paying off to somebody and
what difference does it make who gets it?’’ Here
again, Erwin did not ask questions which an in-
nocent man would ask. He did not ask who ulti-
mately got this money. This question would have
been very pertinent to his own activities. Here
again, the State says that Erwin did not act in the
usual or ordinary manner of an innocent man, and
again his conduct was properly submitted to the
jury to determine whether or not they thought that
this conduct showed innocence or guilt.

We then come to the Aita Club mecting on Jan-
uary 20, 1938. This was participated in by five
or six persons and a full disclosure was made by
Mr. Harris of the results of his investigation even
to the statement that Erwin was receiving $750 and
Finch $500. Upon the making of this accusation,
Mr. Erwin said nothing, although it appears in
evidence he had at various times remarked that 1t
was the first time that he had heard of any pay-off
in Salt Lake City. In view of the testimony of the
witnesses Early, Smith, Holt, Runzler and Pritchard
how could this statement be made by Erwin? He
had knowledge of these rumors of pay-off for

ded by the Institute of Museum and Library Services
d by the Utah State Library.
in errors

Sponsored by the S.J. Quinney Law Librar
Library Services a




60

practically two years and yet. now at this late day
lhe says it is the first time he has ever heard of such
a thing. '

Again, the State asks was this the conduct of an
innocent man? If Erwin were not guilty would he
not say that he had heard these things for some
time and that he had made various efforts to trace
them down or to stamp out the activities of the vice
establishments in Salt Lake City? We contend
that from this evidence the jury might well infer
a consciousness of guilt on behalf of the defendant
Erwin. The evidence against Mr. Finch and of
this same character is also admissible to show his
eonduct and statements evincing a consciousness of
guilt. As early as April, 1936, Mr. Finch told
Austin Smith that the pay-off was approximately
$2,000 a month at that time and also stated that
probably Abe Rosenblum would collect it as he had
operated along those lines. Also in this same
month information was brought to Mr. Finch by
Judge Ellett that he was accused of receiving $2500
a month behind his back.

After this statement was made Finch said nothing
for a minute or two, and during this silence looked
down at his shoes. At various times between April
of 1936 and January of 1938, Finch was informed
of the pay-off and vice conditions in Salt Lake
City. He was informed of these by Austin Smith,
Golden Holt, D. L. Hays and Early. In the con-
versation with Hays, Finch stated that he knew
that gambling was going on in Salt Lake and re-
plied that he was not going to do anything about it.

Just shortly before the middle of January, 1938,
Finch had a conversation with Harris. (Here agafln
it should be kept in mind that Finch was the (hief
of Police and charged under the ordinances of Salt
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Lake City with enforcing the law, and Fisher Harrly
was the attorney for the City of Salt Lake), Harris
reported to Finch that there were all kinds of 1llegal
activities in operation running in Nalt Lake City in
connivance with the Police Department, and that
public officials were personally profiting trom
these activities. All Finch said was that he thought
that the town was being run pretty well, and that
he didn't see how all of these activities could be
running, since about $2,000 was being collected a
year by Salt Lake City. At no time during this
conversation did Finch ask the name of any person
involved.

In the ordinary course of events, when a person in
the position of Fisher Harris makes a report such
as this and states that the Police Department is
conniving with the operators of these activities,
would not a person in the position of Finch seek to
find out who it was that was involved and seek to
find out what evidence the City Attorney had of
such connivance? Could not the jury well infer
from such conduct that Finch either knew all about
it or was afraid to ask such auestions because of the
fact that he was implicated therein might be dis-
cussed? This was certainlv matter that the jury
eould consider in determining whether or not Finch
at this conversation, by his conduet, indicated a
consciousness of guilt.

When considered with the evidence which has here-
tofore been recited, the meeting at the Alta Club,
in which Finch took part, becomes even more Pper-
tinent and important. In this conversation that
was had among those present, Finch was accused of
having received $500.00 a month from this pay-
off and he did not deny it, and also during the con-
versation, Harris told of the illegal activities which
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were operating in Salt Lake City, and at various
times during the conversation Finch said he had
never heard of such a thing before. After Mr.
Finch had said at least three times that it was the
first time he had ever heard of any pay-off situa-
tion in Salt Lake City, Harris told him not to say
it again. Finch asked ‘““Why?”’ And Harris told
him that it wasn’t so, and shortly after that and in
this conference, Finch said that he would resign.

Mr. Finch’s conduct was very much the same as
that of Erwin’s, and the same can be said of it.
It showed a consciousness of guilt and certainly the
jury were entitled to consider this evidence to de-
termine whether or not Finch, by his conduet, in-
dicated that he was connected with the pay-off i
Salt Lake City.

Another conversation which is included within this
classification is the conversation that Harris had
with Pearce in the presence of Harold B. Lee. In
that conversation Harris told Pearce that he knew
of his relation with the pay-off and knew that he
was involved with Ben Harmon and others.
After this statement was made, Pearce remained
silent for two or three minutes and sat there ‘‘lick-
ing his lips.”’ Pearce’s first words were not a de-
niol of his involvement but the question, ‘“Who says
that T am involved in this thing?”’ And after pos-
sibly 15 names were recited, Pearce picks out the
name of H, K. Record. This point has some sig-
nificance in that H. K. Record is perhaps the only
person outside of those directly involved in this
conspiracy who testified to facts tying DPearce
directly into this conspiracy. Pearce replied that
he might be able to get some information as he
was Ben Harmon’s attorney and he did state
that he was not involved, hut this comes a little late
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in view of his silence and demeanor upon Harris’
statement that he knew him to be involved in the
graft pay-off. The day after this conversation
Harris called Pearce on the phone and asked him
for information in connection with this graft pay-
off and Pearce wanted to know why he should talk
to Harris, and Pearce told Harris that he would
call him in the next day or two. Pearce did not call
Harris, so Harris called Pearce a few days after
this and Pearce said, ‘‘I’ll talk to you about this
some other time.”’

We sincerely believe that the failure of Pearce to
deny his involvement, the fact that his first ques-
tion was who implicated him, rather than that he
was not implicated, and his conduct of sitting there
in silence, was sufficient for the jury to determine
that there was an implied admission or acquieseence
that the statement of Mr. Harris was true. Certain-
ly his conduct in the subsequent telephone conver-
sation is of value on the question of consciousness
of guilt in that he did not call Harris as he prom-
ised, put off giving any information and at one
time wanted to know why he should talk to Harris
about such a situation. These we believe are sub-
stantially the items which are covered hy defend-
ants under their second classification of testimony.

In Underhill we find the following statements on
this type of evidence:

Underhill on Criminal Evidence, Fourth
Edition, Section 250, Page 465:

‘“ Any statement or conduct of a person in-
dicating a consciousness of guilt, where at
the time or thereafter he is charged with
or suspected of the erime, is admissible as
a circumstance against him on his trial.
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Evidence of circumstances, which are part

of a person’s behavior subsequent to an

event with which it is alleged or suspected

he is connected with or implicated in, is

relevant if the ecircumstances are such as

would be natural and usual, assuming the

connection or implication to exist. This

rule of circumstantial evidence may be re-

garded as almost universally applicable.’’
Also in the same authoritty at Section 259, Page 4 "
we find the following:

““The silence of the accused as regards

statements in his hearing which implicate

him directly or indirectly may be proved

with the statements, and from his acquies-

cence the jury may infer that the state-

ments are true and that they prove his

guilt.”’
About the only case in the State of Utah discussing
the question of implied admission is the case of

State v. Mortenson, 26 Utah 312, 73 Pac.

562 (1903).

In that case the defendant was charged with mur-
der. The father-in-law of deceased, while the
body was lying in the patrol wagon and the defend-
ant was standing from six to eight feet away,
stated: ‘“He murdered you for a receipt that was on
your body representing $3,800 and you never ral
away nor he never gave you a dollar.”” And it was
testified that the defendant didn’t say anything but
hung his head and looked on' the ground. The
Supreme Court quotes from Underhill in much the
came langnaze as above appears. Our Court quotes
from

Kelley v. People, 55 N. Y. 565; 14 Am. Rep.

342, as follows:
““When an individual is charged with an

Sponsored by the S.J. Quinney Law Library.

vided by the Institute of Museum and Library Services
Library Services an

ed by the Utah State Library.




69

offense, or declarations are made, in his
presence and hearing, touching or atteet-
ing his guilt or innocence of an alleged
crime, and he remains silent when it would
be proper for him to speak, it is the
province of a jury to interpret such silence,
-and determine whether his silence was,
under the circumstances, excused or ex-
plained.””’

The Court held that the admission of this evidence
was proper. In

Kelley v. People, supra,
one of the contentions of the defendants was that
the statements there involved were not made
direetly to them but were made to others. The
Court stated:

‘“Although the statements were not ad-
dressed directly to them, they were the
subjects of the conversation and parties
to it, in this, that they could with propriety
and without a breach of decorum take
part in it.”’

In Rochia v. U. 8., 78 Fed. (2d) 966 (1935),
a statement by ome officer to his superior in the
presence of defendant that there had been an at-
tempt made by defendant while in custody to secure
his release by bribery, and that defendant remained
silent, was properly admitted in evidence, although
not directly made to the defendant. In

Commonwealth v. Simpson, (Mass.), 13
N. E. (2d) 939,
the defendant held up an officer with a gun and
made him get into an automobile. Another officer
came up to the left hand side of the car and a girl
who had been with the defendant stated to the sec-

ded by the Institute of Museum and Library Services
d by the Utah State Library.

Sponsored by the S.J. Quinney Law Librar




66

ond officer, “The man in that car is holding up an
officer.”” It was held that this statement, together
with the fact that the defendant made no reply, was
properly admitted in evidence. The Court says:

“If the defendant heard and understood
the remark, it was for the jury to con- ,
sider whether it was made by such a per-
son and under such circumstances as
naturally called for a reply, and also to
consider what inference if any, would be
drawn from his failure to reply, if in fact
he made no reply.”

These latter cases indicate that although the state-
ment is not addressed directly to the accused,
nevertheless if he has an opportunity to reply and
in the ordinary course of events would make a
reply, then such evidence is admissible. Apparent-
Iy counsel in their brief take the position that the
law is otherwise. '

Two other cases which support this same prop-
osition are

People v. McCoy, 127 Cal. App. 195; 15
Pac. (2d) 543 (1927).

People v. Piburn, 130 Cal. App. 56; 31
Pas. (24) 470 (1934),

In connection with these conversations had Wlth
these men, towit: Finch, Pearce, and Erwin, _lt
appears that they were informed of the situation 1n
Salt Lake with respect to the illegal vice activities
that were being operated. Then when told about
these conditions and it being said to them that they
were involved, they denied all knowledge of such
conditions. They did this instead of telling of the
information that had been brought to them by
various individuals. Tt was our contention thab
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this conduct on their part indicated an intenfion
to evade as much as possible the truth surrounding
the pay-off in Salt Lake City. That the telling of
falsehoods under such circumstances is material, we
cite the following cases:

People v. Conroy, 97 N. Y. 62 (1884).

Wilson v. U. 8,162 U. S, 613, 40 L. Ed.
1090; 16 Sup. Ct. 895 (1893).

People v. Zabriski, 135 Cal. App. 169; 26
Pac. (2d) 511 (1933).

People v. Peccole, 92 Cal. App. 470; 268
Pac. 173 (1928).

Davidson v. State, 205 Ind. 564; 187 N. E.
376 (1933).

Commonwealth v. Jones, 297 Penn. 326 ; 146
Atl. 905 (1929).

State v. Thorp, 86 N. H. 501; 171 Atl. 633,
(1934).

People v. Sampsell, 104 Cal. App. 431;
286 Pac. 434 (1930).

In People v. Conroy, supra,
the Court stated:

““The resort to falsehood and evasion by
one accused of crime affords of itself a pre-
sumption of evil intentions, and has al-
ways been considered proper evidence to
present to a jury upon the question of the
guilt or innocence of the person accused.”

In Wilson v. United States, the Court said:

““Nor can there be any question that if
the jury were satisfied from the evidence
that false statements in the case were made
by the defendant or on his hehalf, at his
instigation they had the right, not only to
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take such statements into comsideration in
eonnection with all the other eircumstances
of the case in determining whether or not
defendant’s conduct had been satisfactor-
ily explained by him upon the theory of
his innocence, but also to regard false
statements in explanation or defense made,
or procured to be made, as in themselves
tending to show guilt. The destruction,
suppression or fabrication of evidence un-
doubtedly gives use to a presumption of
guilt to be dealt with by the jury. 1
Greenl. Ev., Sec. 37; 3 Greenl, Ev., Sec.
34.”

In People v. Zabriski, supra,

the defendant was charged with taking and driving
an automobile without the owner’s consent. The
stolen automobile was seen by a witness with two
persons in it. He saw it crash into the two parked
cars, and saw the two defendants attempt to get
away. The witness caught one of the defendants
and told the officers upon their arrival that he had
hit a couple of autos, and this defendant stated:
““Tt ain’t so, I never done anything; I haven’t even
been in or mear a car.” Amnother witness stated
that this defendant said that he had not been in the
car and did not know Zabriski (who was proved to
be the other person in the car). The Court stated
that this evidence was admissible:

«“False statements intended to conceal con-
nection with eriminal acts tend to show

consciousness of guilt (People v. Cole, 141
Cal.88;74 P.547) . . . ”

In view of the other evidence tying the defendanti
Pearce, Finch and Erwin into this conspiracy, ant
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ihese denials of any knowledge of the conditions,
make this case particularly applicable. In
People v. Peccole, supra,

the defendant had been convicted of the erime of
assault with a deadly weapon. Deiendant had re-
ceived euts and bruises on his head. He told two
different stories as to how he had received these
bruises and cuts. The Court held that evidence of
these stories was admissible on the theory that if
he had believed he was not in the wrong in the
trouble between him and the victim, he would have
unhesitatingly told the officers that he received his
injuriezs in such fight. The Court held that he
was motivated by the consciousness of having com-
mitted an unjustifiable attack on his vietim and he
purposely withheld knowledge of the circumstances
of said trouble. The Court said:

““Being rationally subject to such inter-
pretation, the testimony of the officers that
the accused had given to them untruthful

- accounts of how he was injured was
properly allowed.’’

In Commonwealth v. Jones, supra,
the Court stated:

““This untrue statement was a circum-
stance indicating guilt. ‘The fabrication
of false and contradictory accounts by an
accused criminal for the sake of diverting
inquiry or casting off suspicion is a ecir-
cumstance always indicatory of guilt.’
Com. v. Spardute, 278 Pa. 37; 122 A. 161.”’

It must he realized that each case must be viewed
in the light of its own circumstances to determine
whether or not the evidence of consciousness of
guilt is admissible. If it is rationally subject to
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such an interpretation, then the matter should Le
submitted to the jury for their consideration. In
the following cases the Courts have held that con-
duct of the defendants is admissible when they in-
dicate a consciousness of guilt. In

State v. Lambert, 104 Mo. 394; 71 Atl. 1092;
15 Ann. Cases 1055, (1908),

the defendant had been informed that an accom-
plice had been arrested and at the time of the de-
fendant’s arrest he had a loaded revolver in his
overcoat pocket. The Court pointed out that if
the defendant had not carried the revolver for the
purpose of resisting arrest, he had an opportunity
to explain it. The Court held that this evidence was
admissible and it was for the jury to estimate what
weight and value should be given to the evidence, as
an indication of the consciousness of guilt of the
defendant. In

State v. Steinkraus, 244 Mo. 152; 148 S. W.
877 (1912),

the defendant was charged with arson, and his de-
fense was that he had accidentally set fire to the
building. Evidence was introduced to show that he
made no statement regarding the fire to persons
whom he met immediately after the explosion which
rtarted the fire. The Court said:

““While ordinarily one accused of erime
has the right to remain silent, yet, in cases
where his silence is unusual and not in
aecordance with the common experience of
mankind, it becomes evidence of guilt. It
would be but slight evidence, it is true, but
its weight would be for the jury.”

¢When told there was a fire in town, he

pretended to be surprised and asked the
location of the fire. This was as strong
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zn indication of guilt on his part as the
fact that he needlessly ran from the build-
ing when he saw it burning.”

In People v. Sprague, 52 Cal. App. 363;
198 Pac. 820 (1921),

the defendant was charged with rape. On coming
out of the room where the erime had been com-
mitted, he met the witness, who occupied the next
room. Defendant knew that he occupied this next
room. The witness stated that the defendant’s face
was rather disfigured and that he appeared blanched
and somewhat excited. The Court stated:

“It was permissible to argue that defend-

ant did or did not behave as would an in-

nocent person under similar circumstances.

The weight of the testimony was for the

jury, but it was not error to admit it.”’

“The conduct of a suspected person charged
with erime, when it is such as to show a
consciousness of guilt, is alwavs admis-
sible.”’

In State v. Sullig, 97 Ore. 427; 190 Pac.
580 (1920),
the defendant was charged with murder. Defend-
ant and his wife and two children, age 2 and 4, lived
i an isolated place. The defendant appeared at
the home of a neighbor and announced that his wife
was dead as a result of gunshot wounds, apparently
mflicted by some accident. He stated that he had
left home after supper to drive the cows to pasture
and when he returned he met his little boy carry-
ing a gun and found his wife lying dead. The de-
fendant stated to several people that he had made
no effort to get the children to tell what had hap-
pened becanse they could not or would not talk,
that they could not speak in sentences so he ¢ould
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get any information from them. HKvidence was in-
troduced to show that the children were of more
than ordinary intelligence and that the older one
especially was fully able to talk and tell a story and
give his impressions in a childish way. The Court
stated:

“‘. . . His every word and act in relation
to the transactiom, insofar as it might tend
to show guilt on his part, was exceedingly
important. If his actions in relation to the
occurrence were extraordinary or unusual
m any regard, or if his explanation of any
of his actions were unreasonable or im-
probable, it became a circumstance to he
weighed against him, together with the
other circumstances, by the jury.”

Before the trial of this case defendant made written
order to two persons directing that the children be
taken out of the State. It was held that this evi-
dence was admissible. The Court stated:

“It is true that the action may have been
entirely innocent on the part of the deferd-
ant and may have been taken for the hest
interests of the children . . . ™

However, consuiermg this evidence with the other
ev1dence, the jury may have been justified in in-
ferring that he sent them away to prevent their
PVlden(’e from being presented to the jury, and the
Court stated:

¢«“While the circumstance may not have
been of great welght yet it was properly a
matter for the jury to consider, fmd to he
presented to them for that purpose.”

While none of these cases are directly in point, they
indicate the liberality of the Courts in permitting
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the conduct ot an accused to be placed betore the
jury when it may rationally be interpreted to in-
dicate a consciousness of guilt on behalt of the de-
fendants. The general rule is stated in

16 C. J. 549, as follows:

** At least insofar as theyv tend to connect
him with the crime, and are not merely
self serving, the conduct and general de-
meanor of the accused after the crime, his
language, oral and written, his attitude and
relations toward the erime, and his actions
in the presence of those engaged in en-
deavoring to detect the criminal, are al-
ways relevant.”’

This indicates clearly that the activities and con-
duct of the three defendants when talking with
Fisher Harris, the City Attorney, were clearly
relevant.

Defendants have stated that there must be a direct
charge of the crime with which they are being tried
before evidence of their conduet indicating an 1m-
plied admission is admissible. This is not the law.

The rule is stated in
20 Am. Jur., Sec. 570, as follows:

5 ““As a general rule, when a statement
tending to incriminate one accused of com-
mitting a crime is made in his presence
and hearing and such statement is not de-
nied, contradicted, or ohjected to him him,
both the statement and the fact of his fail-
ure to deny are admissible in a criminal
prosecution against him, as evidence of his
acquiescence in its truth. The basis of such
rule is that the natural reaction of one -
acensed of the commission of a erime or of.
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the defendants were charged with grand larceny.
A calf had been stolen, drawn, and butchered. It
was testified that a person said, ‘‘Here is the man
that put the hide in the ditch.”” The defendant did
not reply. It was held that this was admissible be-
cause it was of such a nature and made under such
circumstances that an innocent man would naturally
have denied it or made some explanation. The rule
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implication therein is to deny the accusa-
tion if it is unjust or unfounded.”

In 20 Am. Juris., Sec. 572, it is stated:

“It is not essential that the statement
assume the form of a direct charge, but
may be such as would lead reasonable men
similarly situated to construe it as inerim-
inating.”’

In Terrasas v. State, 25 Ariz. 476; 219 Pac.
226 (1923},

is stated at

Sponsor
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Page 1278 of 80 A. L. R., as follows:

“‘Likewise, in order that the failure of an
accused person to deny an incriminating
statement may be admissible as evidence
against him, it is required that the nature
of the statement be such as would natural-
Iy provoke or call for, a denial from men
similarly situated. Tt is said that the state-
ment must be a direct charge of guilt or
complicity in the crime in question, but it
does not appear to be necessary that the
statement be of such tenor that any
stranger hearing it would understand it as
such, and the rule to he deduced from the
substance of the cases is that, if in view of
all the cireumstances and events transpir-
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ing up to the time at which the statement

13 made persons similarly sitnated would

reasonably be calculated to understand and

construe the statement as ineriminating,

it is sufficient."”
We sincerely urge that under the foregoing author-
ities all of that evidence referred to by the defend-
ants under Classification 2, is admissible in evi-
dence,

Now referring to the cases of the defendant, we do
not think any of them establish that the testimony
here classified is inadmissible. In

Tate v. State, 95 Miss. 138; 48 Southern 13,

‘defense counsel states that an incriminating state-
ment involving the accused addressed to by-
standers when the accused was present did not call
for an answer, and that there was no admission by
silence. This might lead this Honorable Court to
believe that this ease is authority for the proposi-
tion that an accusation made in the defendant’s
presence but addressed to another is inadmissible.
Counsel for the defendant has not told us that in
the facts of that case the defendant was prestrate
on the ground, apparently unconscious, and of
course the Court held that his silence proved noth-
ing for the reason that he undoubtedly did not hear
the statement. TIn

People v. Bissert, 75 N. Y. Supplement 630,

the defendant, a police officer, was charged with
accepting a bribe from one Lena Schmidt under
the agreement that he would permit her to conduct
a house of prostitution. An inmate of the house was
called and these questions and answers occurred:

“Q. 'What did you or Mrs. Schmidt say
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to Bissert, and what did you hear Bissert
say to Mrs. Schmidt at that time?

A. She asked him — she says: ‘Why did
you do this? You took money, and now you
are chasing out the girls?’

Q. What did you hear Bissert say, if any-
thing?
A. I did not hear what answer he gave.”

It was held that this evidence was improperly ad-
mitted, since there was no evidence to show that
Bissert heard the statement or no evidence to show
that he made no reply. The Court also stated that
conceding that he did hear and that he made ne
reply, he was at the fime in the discharge of duties
required of him by law and since he was then arrest-
ing these people, the Court did not think that he
was bound to reply to charges made against him
by persons confessedly violating the Iaw. Where-
in this case aids the defendants, we are at a loss
to know.

McCormick v. State, 181 Wis. 261; 194
N. W. 347 (1923,

is also cited by defendant. The Court in that case
pointed out that the only object that Shaw had in
reading the letter containing the accusatory matter
was to inform defendant of what he had done so that
he might be fully advised as to the desirability of
employing him as an attorney. And there is nothing
in this case that is even remotely analogous to the
situation there presenfed. In

State v. Evans, 189 N. C. 233; 126 S. E.
607,
the Court held that since no erime had been com-
mitted at the time of the declaration to the defend-
ant, that he was under no obligation to deny it. In
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Geiger v. State, 70 Ohio State 400; 71 N. E.
721 (1904),
it appeared that the defendant had lecaned over to
speak to hisz child and was told to wait and the
Court said that for this reason the defendant’s
silence was not voluntary. The Court also points
out that they did not believe the defendant was
given time for reply or explanation. The Court
cites
Murphy v. State, 36 Ohio State 628,

and holds that is not analogous. In this latter case,
the two defendants had in their possession stolen
goods and were apprehended, and one of thm in
the presence of the other, made incriminating state-
ments incriminating both, and the other remained
silent. This was held properly admitted in the
iMurphy case. The Geiger case certainly cannot
stand for the proposition that a statement made in
the presence of the defendant to another person
does not ecall for a reply on his part. In any event,
the case of

Commonwealth v. Lisowski, 274 Pa. 222;
117 Atl. 794,

is contrary to the holding of the Geiger case. In

People v. Hartwell, 175 Pac. 21,
the statements did not remotely purnort to connect
the defendant with the offense, and in

People v. Countryman, 195 N. Y. S, 728,
the defendant had already denied the accusation
and the Court said that he was not called upon to
get in a controversy with his wife.

Hoover v. State, 91 Ohio Sfate 41; 109
N. E. 626,

Is contrary to the Countryman case, if the Country-
man case holds that the defendant was not required
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to deny statements not involving a direct charge of
the offense alleged. In

Hanna v. State (Tex.), 79 S. W, 544,

the following precedes that quoted on page 64 of
the Pearce and Finch brief:

““It seems that all those present were
negroes, and there was nothing in this re-
mark which pointed out or particularized
appellant, nor was it said in such manner
as fo call it to his attention, or to indicate
to him that he was the party referred to
and called upon to make a statement.”

This clearly indicates that the reason for the hold-
ing that the accusation was inadmissible was not
that it was made to a by-stander, but on the con-
trary, defendant could not know that it was said to
him or about him.

The rule as stated from

1272 of 80 A, L. R.,
does not indicate that any of the evidence intro-
duced by the State is inadmissible. This rule is
set forth on page 64 of the Pearce and Finch brief.
It should be noted that the rule there is that when
an incriminating statement is made in a conversa-
tion between third persons, ““in which the accused
is not imcluded and when the remarks are mot
specifically addressed to him,”” it is frequently
held that his failure to deny does not render the
evidence admissible because he is not afforded an
opportunity to deny. Counsel states that this rule
is particularly applicable to the Alta Club conver-
sation. That conversation was one in which both
Finch and Erwin participated — hence, they were
included in it. They had participated in the con-
versation at various times throughout the recital
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made by Harris and so it would not have been an
intrusion into this conversation or an interruption.

The annotation found at S0 A. L. R. has been sup-
plemented at

115 A. L. R. 1510.

At page 1519 of this latter annotation and under
the heading, *‘Accusations Made in Conversations
Between Third Persons,’’ the annotator states:

**Whether the silence of one accused by
an inculpatory statement made in a conver-
sation between third persons is admissible
as a tacit acquiescence depends entirely
upon the circumstances, under a reason-
able construction of the rule stated supra
111, a, 1.7’

The rule there referred to is found at page 1516
and is as follows:

““As indicated in the earlier annotation on
this subject, since testimony of tacit ad-
missions constitutes only a circumstance,
or some evidence, from which a finder of
fact may deduce acquiescence in an accusa-
tion, and is not of itself inculpatory, apart
from such acquiescence it is essential to
admissibility that there be a showing that
conditions existed at the time of the aceusa-
tion which (1) afforded an opportunitv to
reply, and (2) naturally called for a reply.
If the first is satisfied by showing pres-
ence, hearing, understanding, -ete., the
question remains as to whether a person
similarly situated would or should have
felt at liberty or naturally obliged to reply
to the accusation, in the event that there
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was no intention to acquiesce by failure
to do so.”

Cases permitting such accusation have heretofore
been cited.

In the case of

People v. Page, 162 N. Y. 279; 56 N. K.
750
the Court says that to be eharged of the crime in
the manner there shown by the evidence was sim-
llar to that of a defendant being charged in open
court with the crime but refuses to speak or plead.

Wigmore, at 4 Wigmore on Evidence, Third
Hdition, Section 1072, Page 76,
states that this case is unsound. What evidence
introduced in this case is analogous to that con-
tained in the Page case? Counsel for the State
do not know.

Counsel for the defendants cite a number of cases
to the effect that where a denial is made, that then
the evidence of the accusation is inadmissible. With
respect to the testimony concerning the conversa-
tion between Harris and Pearce, it is true that
Pearce, before the conversation was over, denied
his involvement, hut at the time he was first
charged, he remained silent for two or three min-
ates and sat there ‘‘licking his lips.”” The first
utterance was not a denial, but the question, “Wh.o
says that I am involved?’’ We believe that ths
conduct on his behalf is admissible as showing &
consciousness of gnilt. Refore the conversation was
over he may have sufficiently gained his eomposure
as to play the parf of an innocent man, hut this does
not change the fact that in the first instance 1<
conduct was that of acquiescence and indicated 2
consciousness of guilt. This matter was for the
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jury, and hence, properly admitted. Counsel for
the defendant also points out that Finch denied
knowledge of the pay-oft the day before the :\lta
Club meeting. This is true, but the evidence shows
that on at least three or four previous occasions,
knowledge of the pay-off had been brought home to
Finch and he was not telling the truth when he de-

nied any knowledge of it. His denial at the Alta
Club that it was the first he had ever heard of the
pay-off again was not true, because under his own
testimony, he had heard something about it a day
or two before. These cases of denial are not here
helpful.

In the case of

Commonwealth v. Smith (Pennsylvania);
161 Atl. 418 (1932),

the defendant was charged with arson. In the
State barracks and in the presence of the defend-
ant, a detective, a State trooper, and the accom-
plice, the confession of the accomplice was read.
[t stated among other things that defendant had
procured accomplice to burn the building and had
paid him $1,000:

““ . There was silence for a moment

When the detective questioned the alleged
accomplice, Fisher, as to the details ‘an-
alyzing the high spots;’ that Fisher re-
iterated the truth of the facts set forth in
the writing; that the defendant, Molly
Smith, asked if the matter could bhe settled
out of court; that Bryant, the detective,
asked defendant if she would if she could
trust the witness. During the same con-
versation and between 5 and 15 minnt~~
after the reading was finished, Mrs. Smith
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said Fisher was a rat and a liar, emphasiz-
ing the reply with a strong oath.”

““It will be noted that the complaint of tiic
appellant 1s not directed to the admission
in evidence of testimony showing the re-
action of the defendant to assertions
charging her with a crime, but to the ad-
mission and reading of the confession of
the alleged accomplice. It is at this pre-
cise point that the lower court fell into
error. ‘The conduct or demeanor of a
prisoner on being charged with the crime,
or allusion being made to it, is frequently
given in evidence against him.” Com, v.
Ford, 86 Pa. Superior Court 483, 486. It
follows that, when this defendant was
charged with the erime, her inquiry as to
whether the matter could be settled, the
form of her agitation, and in general her
reaction or responses were competent evi-
dence. The proposition here, however, is
to admit the confession of the accomplice
on the assumption that she verified its
accuracy by her silence. Unless the de-
fendant assented either by word or con-
duct to the accuracy and correctness of the
confession of Fisher, such evidence was
hearsay.’’

Other cases permitting this type of cvidence are
Knight v. State, 64 Tex. Crim. 541; 144
S. W. 967 (1912).

Clommonwealth v. Ford, 86 Pa. Sup. Ct.
483 (1925).

Clommonwealth v. Detwerler, 299 Pa. 304;
78 A. 271 (1910).

State v. Reed, 62 Me. 129 (1874).
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I’eople v. Dempsey, 63 Cal. App. 751; 219
Pac. 1041 (1923).

''erritory v. Harrington, 17 N. M. 62; 121
Pac. 613 (1912).

Briley v. State, 21 Ala. App. 473; 109 So.
815 (1926).

Surber v. State, 99 Ind. 71 (1854).

Boreing v. Com., 201 Ky. 474, 277 S. W.
813 (1925). '

Com. v. McCabe, 163 Mass. 98; 39 N. E.
77T (1895).

McKelvey v. State, 69 Tex. Crim. 538; 155

8. W. 932 (1913).

It is respectfully submitted on behalf of the State
that all of this evidence referred to as Classification
Number 2 was clearly admissible under the cases
above set forth, especially when it is considered in
connection with the other evidence introduced in
this case. To merely take for instance, the tesfi-
mony that Early informed Finch that there was
talk of a pay-off, does not, standing alone, have
any probative value, but when we consider that this
was only one of a number of instances when such
information was given to Fiinch, and then when in-
vestigation was being made and he was talking to
the chief law enforcement officer of the city, for
him to say he had never heard of this pay-off sit-
uation before, we Fegin to see that the conduct of
Finch was that of evasion and not that of an in-
nocent man. In other words, we sincerely hope
that the Court will consider the probative value nf
all this evidence hy looking at its background in
the other testimonv admitted in this case.

We submit that this evidence comes within ‘the
general rules heretofore cited and quoted fromw
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Underhill American Jurisprudence and Corpus
Juris, and that the cases herein cited indicate that
this evidence was properly admitted.

CLASSIFICATION NO. 3.
Counsel for Pearce and Iinch have picked out
about seventeen different points of evidence and
classified them under this classitication, stating
that it is their position that none of this evidence
under the rules of permissible evidence tends to
establish in any degree the existence of the agree
ment and conspiracy alleged and that it is erron-
eously admitted and highly prejudicial. As indi-
cated by
State v. Inlow, supra,

we cannot take an isolated fact and then co-sider
that evidence alone in determining whether or not
it has any probative value. We must look at it
in its backgreund of facts contained in the case.

Counsel for the State will attempt to discuss eacit
individual piece of evidence noted by the defend-
ant and show wherein it has probative value. The
testimony of D. L. Hays was to the effect that he
told Mr. Finch, ¢“You must know that gambling is
going on in these places either with protection or
without regard to law.”” Mr. Finch stated that he
knew that gambling was going on and when asked
by Hays what he was going to do about it, said,
he wasn’t going to do anything about it. This con-
versation took place about November of 1937. This
was direct evidence, that Mr. Finch was told of
the prevalency of gambling in Salt Lake City. AS
previously pointed out, Mr. Finch had the duty of
enforcing the law of this State and of Salt Lake
City, and yet he states that he wasn’t going to do
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auything about gambling in Salt Lake City. 'I'his
is a statement of his attitude and when we consider
the other evidence in the case of his telling Smiih
in April of 1936 that the pay-ofi amounted at that
time to about $2,000 a month and Abe Rosenblum
would do the collecting. He told Holt to see Rosen-
plum about making collections and shortly Lelore
this latter, had told Holt to close the town up, and
about the first of August told him to let the places
open up and when agitation by the women's clubs
and others became frequent he told Holt in Jan-
nary of 1937 to close everything up and see that
there was no more pay-off. His attitude as stated
to Mr. Hays corroborates this other evidence and
we can see why it is he refused to do anything
about gambling. Mr. Finch’s attitude in this re-
spect is a material thing for the jury to consider.

The next testimony referred to is that of Judge
Ellett “‘concerning the discussion as to the pay-
ment of fines of bookmakers so that the city could
get the benefit of the fines.”” Of cour:e, this testi-
mony now under consideration was involved in a
conversation had with Mr. Finch and was discusse-!
onder Classification No. 2. Judge Ellett had re-
fused to entertain jurisdiction of a charge against
the keeper of a gambling game, stating that a per-
son committing such an act was subject to a felony
charge and where that was so, he would require the
complaint to he taken to the County Attornev’s
office. Finch wanted to he able to handle these
cases in the City Court where a fine could be im-
posed. He discussed the possibility of this with
Judge Ellett and the judge told him that he would
not be a party to such procedure because his friends
had informed him that Finch was receiving $2,500
a month in his hand behind his back and that they
Just couldn’t get together on such a scheme as
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that. Finch said nothing for a minute or two ang
merely looked at his shoes. Under the cases here-
tofore cited in Classification No. 2, this evidence
is admissible as an implied admission by Finch.
As to whether or not a reply was called for, we may
turn to Finch’s testimony as shown on Page 182
of the Abstract and we find there that Finch
stated that he told Ellett that he had heard these
rumors all his life. Apparently even Finch be-
lieved that some answer was necessary to this
accusation by Judge Ellett, but the jury has appar.
ently preferred to believe Judge Ellett on this sub-
iect that no reply was made. Another piece of evi-
dence referred to by the defendants is the testi-
mony as to Mr. Finch that he did not particularly
object to vice but didn’t want them to get the best
of it. Here again we have a statement of attitude
by Mr. Finch, that he was not particularly inter-
ested in enforcing the law which it was his duty to
do, and his subsequent conduct is in line with this
attitnde which he took in talking to the head of
his Vice Squad.

Counsel states that another piece of evidence under
this classification is that on two or three occasions
Finch ordered some operators to close and ‘‘these
later re-opened.” To consider this matter as
isolated from the rest of the case does not show
clearly just what Mr. Finch was doing, and this
statement of counsel’s is a nice bit of understate-
ment. Under the evidence as introduced, in the
latter part of June or the first part of July in 1936
after Holt had reported to Finch the fact that
people up and down the street were talking of the
oraft pay-off, he told Holt to close up all the places
in town. Holt visited them and they were closed
Then because Holt knew too much or for some other
reason best known to Finch, Holt was called in and
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told to see Rosenblum and to do what Rosenblum
said. Then it was that Rosenblum discussed 2ol
lections for houses of prostitution. Shertly after
this and about the first of August, at which time
Holt was to commence collections, Finch called Holt
in and told Holt to let the various establishments
of vice reopen and not to let them run too openly.
Is this the conduct of an innocent man? Is this the
conduct of a person who is not conspiring to per-
mit, allow, assist and enable houses of prostitu-
tion and gambling establishments to operate in vio-
lation of law? Here he is telling the Chief of his
Anti-Viee Squad to permit these places to open and
run in violation of law. In Janunary of 1937 things
again became a little hot because of rumors and
the talk of these women’s clubs and again Holt was
called in and told to close up all the places in town
and to see that there was no more pav-off. How
counsel can glibly say that this evidence consists in
Finch ordering on two or three occasions ‘‘some
operators to close, and these later reopened’’ is
a mistatement of the evidence,

Counsel then says that the following evidence is
under this classification. ‘‘That he (Finch) told
the witness Holt he was making the town too hot,
the later removal of Record and the later appoint-
ment of Thacker’’ is another outstanding example
of misstatement. To take counsel’s view of this evi-
dence, there is nothing in it. But let’s place it in
its background. It was some time in February
that Holt was told that he was making the town too
hot. Yes, and whv was this? Holt had been
regularly collecting from the prostitutes on the first
day of each month since Aucust of 1936 and appar-
ently someone was getting close on Holt’s trail, and
that is why Holt was removed. H. K. Record was
then made the Chief of the Anti-Vice Squad. ‘While
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he was serving in this capacity, Pearce called him
up and asked him to make collections from gambling
establishments and other forms of vice. Record re.
fused to do this and within fifteen days he was re-
moved and Thacker placed on the squad with Holt
on there to collect again from the prostitutes. This
time it was not under Rosenblum, but under Ben
Harmon, the man who had been making complaints
to Finch about Rosenblum’s place of business.

The next bit of evidence that defense counsel tries
to pass off is that Holt declared that Finch told him
to see Rosenblum. Of course, as heretofore pointed
out, this fitted in perfectly with the scheme of en-
abling these places to operate and by so enabling
them, to enrich the publiec officials of Salt Lake
City.

Counsel says that the following testimony comes
within this eclassification.” ‘‘The testimony of Holt
in which he intimated that Mr. Finch had told
him to quit making collections, but which simmers
down to the testimony that Mr. Finch had told
him to close some places up.’”” If counsel were
attempting to deliberately misstate the record, he
could not have done it any better. Holt’s testi-
mony did not simmer down to any such thing
Holt’s testimony was, and remains, that Finch told
him to make absolutely no more collections.

The testimony of Fisher Harris that Mr. Finch
had stated on two occasions that he did not believe
that there was a pay-off and had not heard of a
pay-off and at the Alta Club that he said it was
the first time that he had heard of the pay-off, and
Finch’s willingness to resign have been considered
under Classification No. 2, and comes under the
heading of conduect 1nd10at1no~ a consciousness of
guilt. Mr Finch’s agreement to resign is 'par
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ticularly significant in view of the charge that was
made against him,

Counsel next includes in this eclassification the tes-
timony of Mr. Hedman that he and Mr. Finch talked
in Mr. Finch's office of the matter of an arrest
by Hedman’s department. The situation was
simply this: gambling establishments had been
raided by the Detective Bureau without the knowl-
edge of Thacker who was at that time in charge of
the Vice-Squad. Mr. Hedman was called in by
Finch and there was Thacker. Thacker told Hed-
man that no further arrests were to be made of
gambling establishments without Thacker’s knowl-
edge and that if any such information were re-
ceived to place it in an envelope on Thacker’s desk
regardless of its urgency, and Finch sat there and
said nothing. TUnder the particular circumstances
of this conversation how could Hedman or anyone
else come to any other conclusion than that Finch
was backing up Thacker in his demands, and view-
ing this in the light of the other evidence we can
well understand why Finch would be backin~
Thacker to prevent anyone from upsetting their
little scheme to enrich themselves by enahling these
establishments of viee to onerate. The testimony
of 0. B. Record of a similar character with Mr.
Finch is merely further evidence of this same thing,
that is, preventing other officers from arresting
n places within tho nrotection of the consnirators.
The testimony that Finch was seen talking to
Rosenblum i< admissible on the theory of showing
their association and acquaintanceship.

Counsel then suggests that the evidence of the pay-
ment to Pearce by Holt of the money collected from
houses of prostitution comes within this classifica-
tion; also the talk by Mr. Pearce with Holt in Sep-
tember or October of 1937 about the collections
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from various houses of prostitution. How evidenca
could be any more relevant or movre material is hard
to understand. ‘T'his testimony connected Pearce
with the collections of moneys from these places
that were enabled to operate by police protection
to enrich the conspirators. 'The testimony of Fisher
Harris with respect to the conversation with Pearce
and his subsequent conversation over the telephone
has heretofore been discussed. Then counse] re-
fers to the testimony of Record that Pearce called
him into his office and told him that he (Pearce)
had been authorized by the Mayor to make collec-
tions from gambiing establishments and other in-
stitutions of wvice, and then requested Record to
make collections from the gambling establishments.
Here again, we have evidence of Mr. Pearce at-
tempting to further the interests of the conspir-
ators by getting a person who eould make the col-
lections from those places that were to be pro-
tected from the enforcement of the law.

It takes no argument to show that all of this evi-
dence was material and tended to establish the con-
nection of the defendants with the conspiracy
alleged in the indictment.

Every case cited under this classification is a case
involving the sufficiency of the evidence and its ad-
missibility. In '

Wilder v. United States, 100 Fed. (2d) 177
(10th Cireuit — 1938),
the appealing defendants and others were charged
with a conspiracy to commit an offense against the
United States, that is, to engage in the business of
distilling whiskey and other distilled spirits with-
out registering the still, to carry on the business of
distiller without giving bond and with the intent to
defraud the government of tax on the spirits dis
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tilled, to make mash fit for distillation on premises
other than a distillery authorized by law, to remove
distilled spirits on which the tax had not been paid
to a place other than a distillery warehouse, sell
distilled spirits so removed and to possess distilled
spirits in containers not bearing the stamps re-
quired by law. The evidence showed a collection
system created by some of the defendants, who
were sheriffs and deputy sheriffs.

The Court specifically said that it was unnecessary
for them to express any opinion as to whether the
evidence proved a comspiracy to violate the Okla-
homa laws, since it was the province of the courts
of the State to determine that question. The Court
pointed out that the county officials and their dep-
uties did not bear any official duties by virtue of
their offices to enforce the Internal Revenue Laws
of the United States. and hence their failure to
enforce such laws and to prevent a conspiracy to
violate them was not enough to support a convie-
tion under the Federal Conspiracy Statute. The
Court held that there was no substantial evidence
from which it could be reasonably inferred that de-
fendants formed and furthered an agreement or
understanding expressed or implied havine for its
object the violation of the laws of the United States.
The first quotation on Page 78 of the Finch and
Pearce brief relates to those places which possess~”
distilled spirits but also had a Federal license and
only sold tax paid liauor, and of course, these in-
dividuals were not violating the Federal statutes,
and the only question considered by the Court was
the insufficiency of the evidence. In

Wenjoer v. United States, 47 Fed. 697,
Ninth Circuit, (1931),
defendants were charged with a conspiracy to vio-
late the National Prohibition Law. The case was
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reversed because of the insufficieney of the evi-
dence. The appealing defendants are the sher-
iff and his deputy of Sheshone County. The
other defendants who did not appeal were members
of the Board of Trustees and the police officers of
the village of Mullan. The conspiracy related
solely to the liquor traffic in that village. The city
officials encouraged liquor traffic by the collec-
tion of license fees pursuant to ordinances passed
by the Board. They agreed that in consideration
of the payments of these fees they would not inter-
fere with this traffic. The appealing defendants
were outsiders, that is, with separate and distinct
functions to perform so far as the village was con.
cerned. The defendants did not connive with the
other defendants in the collection of these fees,
hence, it became necessary to show that the appeal
ing defendants participated in some other way.
The evidence was to the effect that the sheriff and
his deputy felt no interest in and were onposed to
the enforcement of the National Prohibition Law,
and of course, which law he had no duty to en-
forece and the Court held that the evidence fell
short of showing that the particular conspiracy
which was organized hv the citv efficials of the
wllage of Mullan was joined in bv these appellants.
The Court might well make the quotation carried
as cited in large caps on nage 80 of the Finch and
Erwin hrief. The appealine defendants were not
under obligation to enforce the National Prohibition
Act. TIn anv event that condition is mot apnlicable
here becanse it was affirmatively shown that all
of the defendants very actively participated in the
conspiracv. TIn this case one annellant was €ross
examined respecting his knowledee of the vre-
valencey of gambline in Mullan. Of course, there
was no allegation that the defendante were in anv
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wav concerned in a conspiracy affecting gamblm;::.
Except for this latter point, the entire opinion 1n
this case deals with the question of the sufficiency
of the evidence.

The other cases cited by counsel for the defendants
ander this classification are good law, but how they
have application to the case at bar is difficult to
see. In fact, they have no more to do with it than
the cases here discussed. It is submitted that all
of the evidence referred to under this classification
was clearly admissible and when considered with
its background of other facts, tended to establish
the guilt of each of these defendants

CLASSIFICATION 4.

Under this classification, defense counsel treats of
certain acts and declarations made by conspirators
and it is the contention of the State that these acts
were done in furtherance of the conspiracy and
the declarations made concerning it were made
while it was in operation.

Counsel has set up four pieces of evidence under
this classification. The first one was that Mr.
Hunsaker testified that Erwin had said, ““I now
have my Chief of Police,”” and that he might not
be getting his full split, but they couldn’t get the
chief because he didn’t make the collections. This
lestimony was only applicable to the defendant
Erwin and constituted admissions on his behalf
showing that he was involved in a conspiracy to
enable vice establishments to operate for his per-
sonal benefit. That is, he had some ome making
collections for him. This evidence should not be
considered under this classification, but is purely
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an admission against interest by the defendant
Erwin.

One of the leading cases on this question is the
case of

Delaney v. United States, 263 U. S. 586;

68 L. Kd. 462; 44 Supreme Court 206
(1924).

The defendants in that case were charged with a
conspiracy to violate the National Prohibition Act.
In that case testimony was given by one of the con.
spirators of what another of the conspirators (the
latter being dead) had told him during the progress
of the conspiracy. The Court held this evidence
admissible and also stated that the extent to which
that kind of evidence is admissible is within the dis-
cretion of the trial court. There is no statement of
the evidence which was introduced in that case,
but in
International Indemnity Company v, Leh-

man, 28 Fed. (2d) 1, Seventh Circuit

(1928). (Certiorari Denied, 278 U, S.

648, 73 L. Ed. 561; 49 Sup. Ct. 83).
the Court made an examination of the record in
the Delaney case to ascertain what it was the wit-
ness had said and to which objection was made.
It appears that a co-conspirator said, ‘‘He told me
that we could sell whiskey, that it is alright, thaf
‘Mr. G. had talked with Mr. D. (the Prohibition
Director and the defendant herein) and that we
could go ahead and sell whiskey.”

The International Indemnity Company V.
Lehman, supra, '
discusses rather fully what evidence may be
troduced in the nature of declarations by a €00
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spirator which would be binding on the other con-
spirators. Im that case plaintiff sued to recover on
a contract of guaranty and defendant counter-
claimed for damages in fraud. s to plaintiff’s
cause of action, there was a directed verdict in
favor of the detfendant. A verdict was rendered
for defendant on the counterclaim. The facts in-
volved were these: Plaintiff, through its officers,
made an excessively high appraisement on land be-
longing to S.; S. sold this land to defendant, the
defendant checking on the appraisement made by
plaintiff,; S. had shown defendant a piece of land
other than his own and which was worth more than
S’s land; cne Smith was a representative of the
defendant and testified that he asked S., referring
to the fraudnlent and over-appraisement of the
land by plaintiff, ‘“What did they do that for?”’
It then appeared that Smith testified that, ‘‘He,
(S.) said Mr. Blackstock (president of plaintiff
company) was a friend of his and he wanted them
to put on a bio appraisement on it, so that he couid
dispose of it. and he said that was what they did.
I told him that was not the way respectable people
generally did business.”” It was held that this was
admissible since there was proof of a conspiracy
between S. and the plaintiff. The Court then
stated that it could terminate the discussion as to
admissibility and uphold the ruling of the lower
court on the anthority of

American Fur Company v. United States,
2 Pet. 358; 7 L. Ed. 450 (1829).

Nudd v. Burrows, 71 U. S. 426; 23 L. Ed.
286 (1875).

Wiborg v. United States .. 41- L. Ed.
289, 16 Sup. Ct. 1127, 1197 (1895), and

Delaney v. United States, supra,
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but there were so many cases miting admissible
acts or declarations to those dene in ‘‘iurtherance
of the conspiracy’ that a consideration of tie
meaning of this phrase should be had. The Court
said:
““Some Courts have held the declarations
of one conspirator admissible when they
formed part of the res gestae while still
others have admitted such declarations
when made ‘during the progress, and in
the prosecution of, the joint undertaking,
or accompanying and explaining acts done
in furtherance thereof’.”” Jones, Comm. on
Evidence, Sec. 943.

Reference is also made by the Court to the case of

Connecticut Mutual Life Insurance Com-
pany v. Hillman, 188 U. S. 208; 23 Sup.
Ct. 294; 47 L. Ed. 446.

Of this case the Court stated:

¢“Suit was upon an insurance policy. De-
tendant demied the death of the insured
and charged various individuals with con-
spiring to defraud it out of a large sum of
money by reporting his death when they
knew he was alive. The trial court re-
fused to receive the testimony of certain
witnesses who would have testified as to
conversations had with certain of the con-
spirators other than Hillmon, the 1nsured

One witness, Crew, would have testlfled
that he was acquainted with Baldwin and
had several notes for collection against him,
two of which were secured by a mortgage
apon which he was contemplating fore-
closure. Baldwin told him that a part of
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the money represented by his indebtedness
had been furnished to insure the life of
Hillmon, and that as soon as he could get
it he would be able to straighten up all
his affairs. The witness Carr would have
testitied that he and Baldwin had been out
buying live stock, and that Baldwin stated
‘he was under ‘brogue’ with John W. Hill-
mon, and he said that he and Hillmon had
a scheme under ‘brogue,’ and he said that
if it worked out all right he was all right.’
In a literal sense, it could hardly be said
that this testimony was in furtherance of
the conspiracy. The Court, however, held
that such testimony should have been re-
ceived.”’

The Court then quotes as follows-

““These questions and declarations of
Baldwin to the four witnesses above stated
were made either just before or just after
the policy was taken out. They were not
so much narrative of what had taken place
as of the purpose Baldwin had in view,
and we know of no substantial reason why
thev do not fall within the gemeral rule,
stated by Greenleaf (1 Greenleaf on Ev.,
See. 111), that every act and declaration
of each member of the conspiracy, in pur-
suance of the original concerted plan, and
with reference to the common object, is,
in contemplation of the law, the act and
declaration of them all, and is therefore
original evidence against each of them
The conspiracy then existed and was still
nending.”’ |

&

The Court quotes
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Marron v. U. S., 8 Fed. (2d) 251, "
as follows:

“It is elementary that, where there is
proof of a conspiracy, the act or declara-
tion of one of the parties thereto in ref-
erence to the common object may be given
in evidence against the others *’

The Court then stated:

““The rule we deduce from these cases is
that an admission of one conspirator, if
made during the life of the conspiracy, is
admissible against a joint consplrator
when it relevantly relates to and is ‘in fur-
therance of the conspiraey’ reference is
not to the admission as such, but rather to
the act concerning which the admission is
made; that is to say, if the act or declara-
tion, concerningt which ‘the admission or
declaration is made, be in furtherance of
the conspiracy, then it may be said that
the admission is in furtheranee of the con-
spiracy.’’

The case of

American Fur Company v. United States.
supra,
was a libel for forfeiture of liquor transported to
Indian country for trading purposes, and the Court
stated the rule as to declarations as follows:

¢“. . . where two or more persons are
associated together for the same illegal
purpose, any act or declaration of one of
the parties, in reference to the commonr
ohject, and forming a part of the res gestae
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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may be given In cevidence against the
others.”’

In Nudd v. Burrows, supra,

declarations of one conspirator not in the presence
of the defendants were permitted, quoting the above
quotation from the American Fur Company case.
The evidence was not set out. The Court, however,
did hold that the rules of evidence are the same
in both civil and criminal cases where conspiracy
is involved. In

Wiborg v. United States, supra,

the defendants were charged with setting on foot
and preparing and providing means for a military
expedition against Cuba. The defendants were in
charge of a boat and took it outside the three mile
limit and a number of persons came aboard from
another boat and were let off six miles from Cuba.
Evidence of the declarations of members of the
party as to their purposes was admitted. The dec-
larations mentioned in the opinion were that they
were going to Cuba to fight the Spaniards. ‘The
trial court commented that if they were in a com-
bination to do an unlawful act what was said by any
of them in carrying out their purpose was evidence
against ‘them. The rule as above stated in the
American Fur Company case was again quoted and
the Court stated:

““The declarations must be made in fur-
theranee of the common object or must con-
stitute a part of the res gestae of acts
done in such furtherance. Assuming a
secret combination between the party and
the captain or officers of the Horsa had
been proven, then, on the question whether
such combination was lawful or not, the
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motive and intention, declarations of those
engaged in it explanatory of the acts done
in furtherance of its object came within
the general rule and were competent,

The extent to which evidence of this kind
1s admissible is much in the discretion of
the trial court, and we do not consider
that that discretion was abused in this in-
stance. Clune v, U. S., 159 U. S. 590;
40 L. Ed. 269.”°

In United States v. Gooding, 12 Wheat.
460; 6 L. Ed. 693 (1827),

the prosecution was under the slave trade acts. De-
fendant was the owner of the vessel and one Hill
was the captain of said ship. While at St. Thomas,
Hill talked to one Coit about joining up as mate
In this conversation he deseribed the voyage as
ene to obtain slaves. Coit asked who would see
that the crew were paid in the event of disaster and
Hill replied, ‘‘Unele John,’’ meaning, as the witness
nnderstood, the defendant. The Court held that
this evilence was admissible and the Court said:

““The testimony went to establish that he
endeavored to engage Captain Coit to go
as mate for the voyage then in progress,
and his declarations were all made with
reference to that object, and as persuasives
to the undertaking. They were, therefore,
in the strictest sense, a part of the res
gestae, the necessary explanation attending
the attempt to hire.”’

In Jones v. United States, 179 Fed. 584,
Ninth Circuit (1910),

the defendants were charged with a conspiracy to
defraud the United States of certain public lands
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by establishing a forest reserve. A number of dec-
larations by conspirators in the absence of other
conspirators were admitted in evidence. These
statements were held admissible against all the con-
spirators. The Court held that since the conspir-
acy was still in existence and although the state-
ments were not strietly in furtherance of the con-
spiracy they related to its object and were admis-
sible, therefore, as part of the res gestae. One
Puter had a conversation with Mays and asked him
if he didn't expect some opposition in having this
reserve established. Mays said not, saying that
Senator Mitchell (a conspirator) was there to help
him out ‘‘and you know how Bing Hermann stands
in.”” It was held that this evidence tended to show
that Hermann was involved in the conspiracy. One
Ormsby was to investigate the advisability of the
reserve and received a letter from Hermann in-
structing him to make this investigation. Ormsby’s
son had a conversation with Ormsby before the
latter made the investigation. The son stated that
he heard there was going to be a reserve established
or there was a movement to establish one and Orms-
by said, ‘“Yes, there is going to be.”* The Court
held that the declaration need not be made in fur-
therance of the conspiracy, and states:

““. . . but in the present case the statement
was made while the conspiracy was in pro-
gress, related to the object of the conspir-
acy and was therefore part of the res
gestae.”’

In People v. Woods, 206 Mich. 11, 172
'N. W. 384 (1919),

the defendant was charged with arson. The evi-
dence tended to show a conspiracy between defend-
ant, LaFrance and MeCatley to burn certain stock
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and obtain the insurance, the same being the prop-
erty of the defendant. Defendant was to pay La-
France and McCauley for doing the job. A con-
versation, the words of which are not set out in
the opinion, was had between MeCauley and one
The Court held that this evidence was
properly admitted because it took place in connec-
tion, with work being done in furtherance of the con-

Sullivan.
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spiracy. The Court states:

Sponsor

‘ed by the S.J. Quinney Law Library.

““The general rule is well settled that,
where several persons are engaged in one
crime or unlawful enterprise, whatever is
said or done by one of them in the pros-
ecution of the common enterprise, or while
it is still in progress, is evidence against
all the parties to it.”” People v. Pitcher, 15
Mich. 396.

¢“At the time of McCauley’s conversation
with Sullivan the conspiracy was in pro-
gress. It took place in connection with
work being done to further the conspir-
acy, while some of the old livery stock was

“heing moved from LaFrance’s place into

the barn proposed to be burned, which had
attracted Sullivan’s attention.”

Burns v. State, 8 Okla. Cr. 554; 129 Pac.
657, (1913), states the rule as follows:

“But the law is equally well settled that,
where a conspiracy is entered into by two
or more persons to do any unlawful act
or to accomplish any unlawful purpose, the
persons who engage therein are respon-
sible for all that is said or done in pur-
suance of such conspiracy by any of their
co-conspirators until the purpose for which
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the conspiracy was entered into has been
fully accomplished and that the respon-
sibility of co-conspirators is not confined
to the accomplishment of the common pur-
pose for which a conspiracy is entered in-
to, but extends to and includes all declara-
tions made and collateral acts done in-
cident to and growing out of the common
design, when spoken or done by a co-
conspirator as against all his co-conspir-
ators.”

In Carnahan v. United States, 35 Fed. (2d}
96, KEighth Circuit (1929),

the defendants were charged with a conspiracy to
violate the National Prohibition Aet. While the
defendant DeMayo was waiting for the defendant
Carnahan fo drive up with a car loaded with alcohol,
DeMayo stated to two government witnesses, ‘‘in
connection with his suspicions because the car of
Carnahan was being followed:’’

“““You are the first stranger I ever deal

- with;’ he savs, ‘I been doing business here
for a long time, government try to get me
for at least 5 years, but they have not suc-
cceded yet. I told my boy if the govern-
ment wants to have me arrested thev would
arrest me on the first delivery I make.’ He
says, ‘If they would have arrested me look
what the government will get in my pos-
session’ and he pulled out of his pocket
two checks. ‘Some money, one check was
$10,000 and one was $15,000, T savs to Mr.
DeMayo, ‘You must do ‘good husiness.’
He says, ‘Yes, T make about $10,000 worth
of business per month’.”’
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The Court held that this was admissible and stated:

“This was a statement by a conspirator
congerning the subject of the conspiracy
during the existence of the conspiracy. As
such, it was competent against all of the

conspirators. Lave v. U. S, 34 F. (2d)
413.”

In Lancaster v. United States, 39 Fed. (2d)
30, Fifth Cireuit (1930),

the defendants were charged with a conspiracy te
unlawfully import, transport and sell intoxicating
liquor. The liquor was obtained in Cuba. One of
the defendants stated to Depew who was then be
ing employed to make the trip to Cuba that he and
the other appellants had taken a trip to Havana and
had made all arrangements to get the liquor. I
was held that this evidence was properly admitted,
since the conspiracy then existed. In

Irvin v. State, 11 Okla. Cr. 301; 146 Pac.
453, (1915),
the defendants were charged with murder. The
evidence tended to show that the defendant's ac-
tions were motivated by a conspiracy to obtain by
fraud and forgery the land of the persons killed.
A witness testified that the defendant Allen stated
at about the time of the murder that here was $5000
in it to be furnished by a Muskogee man named
[rvin if they would kill the two children and mother
with dynamite, powder and coal oil. Allen also
said that if the witness could go to Mexico and
identify one Sellers (father and husband of thosc
killed) there would be expenses and $500. Irvin was
not present. It was held that this was admissible
against all of the conspirators, including Irvin. In
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Kolkman v. People, 89 Col. 8; 300 Iac.
575 (1931),
it is held that acts and declarations made by con-
gpirators to conceal and prevent detection of crime
are admissible in evidence as against its conspir
ators not present. To the same etfect see
Lew Moy v. U. S, 237 Fed. 50 (1916).

In the light of the foregoing cases counsel for the
State proposes to discuss the evidence here re-
ferred to by counsel for the defendants.

The first testimony referred to is that incident
about the middle of January, 1938 when Harmon
called Holt and asked him to pick him up on First
South and Regent Street. Holt picked him up and
after driving down onto the West side of Salt Lake,
Harmon said, ‘‘For God’s sake don’t take any more
collections whatever, because Mr, Harris and Mr.
Lee have got hold of Mr. Pearce and accused him
of being in the pay-off. For God’s sake see that
there is no more of it. Don’t take anything from
anybody because it might blow over.’”’ Both Holt
and Harmen were in this conspiracy and Harmon
was here doing an act to conceal or prevent the
detection of this conspiracy. In other words, he
was telling Holt to cease the continued collection of
moneys in hopes that the thing would ‘“blow over.”’
The jury could infer from this that he had in mind
that if these collections were ceased there would he

no further activity in detecting the existence of the
conspiracy. As explanatory of his declaration in
this regard he stated that Pearce had been accused
by Fisher Harris of being involved. This latter
statement under the above authorities was merely
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a part of the res gestae of this declaration and as
gald in some of the foregoing cases it was a declara-
tion made incident to and growing out of the com-
mon design and was stated while the conspiracy
was In progress. So far as the case at bar is con-
cerned, this is the declaration which closed the con-
epiracy and as appears from this statement the
acts in furtherance ceased with the hopes that the
investigations would ‘‘blow over,’” as they had done
on at least two previous occasions. It is submitted
that this declaration was admissible and binding
on all persons engaged in the conspiracy.

The next testimony referred to was that of the wit-
ness Kempner when he related the trip on which
Abe Stubeck collected money from three of the
eard games and brought the money to Ben Harmon
at the Mint. The festimony showed that the three
places visited by Stubeck were engaged in gambling
in violation of law. The testimony of D. L. Hayes
proved this illegal activity. It is submitted that
any person who was collecting money from these
places was engaged in the furtherance of the con-
gpiracy to enable those particular gambling estab-
lishments to operate. While Stubeck was perform.
ing these acts in furtherance of the conspiracy and
as part of the res gestae and characterizing the acts
he was doing, he stated that all card games were
paying off; that he took the money to Ben Har
mon’s place and that Harmon would split the money
with Erwin and his crowd. Here again it is sub-
mitted that these declarations by Stubeck were
made while the conspiracy was in progress apd
were made in relation to the conspiracy. While
these declarations were not strictly in furtherance
of the conspiracy, they come within the meaning of
that term as laid down in
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" Delaney v. United States, supra, and

International Indemnity (C'ompany. v. Leh-
man, supra, and other cases cited.

The next testimony that is reterred to as being with-
in this classification and inadmissible is the con-
versation that H. K, Record had with Pearce some
time during the middle of April, 1937. At that time
H. K. Record was Chief of the Viece Squad and
Pearce called him and asked him to come to his
office. On his arrival he found Mr. Pearce and
Ben Harmon there. Pearce told Record that he
had been responsible for having him placed as head
of the Vice Squad and Erwin had instructed him,
Pearce, to make collections fromt gambling houses
and other forms of vice. Record asked them how
much they wanted or expected to get and Pearce
replied $1700 per month. Record then asked Pearce
where he expected to get that much and Pearce out-
lined amounts he expected to obtain from various
gambling establishments. Record told Pearce that
he wouldn’t be a party to a thing of that kind and
Pearce said that if Record would string along with
them and keep things in line he would give him
$165 of it. Record again told him that he would
ot be a party to such a thing and Pearce told him
they would get someone else to handle it. Pearce,
insofar as he himself was econcerned, by this state-
ment admitted that he was working with Erwin.
He was here attempting to get someone to make
collections in furtherance of the conspiracy alleged
in the indictment.

This is very similar to the case of Gooding v.
United States, where Hill was attempting to get
Coit to join in the illegal enterprise of obtaining
slaves. This certainly was an act done in further-
ance of the conspiracy and all statements made in

d by the Institute of Museum and Library Services
hy the Utah State Library.

Sponsored by the S.J. Quinney Law Library
Library Services ar



108

that conneetion wunder the foregoing authorities
which might be considered as res gestae of such
act are admissible in evidence. The statements of
Pearce were made while the conspiracy was in pro-
gress and had relation to its objects. Under the
foregoing this evidence was clearly admissible.

THE TESTIMONY OF THE ACCOMPLICE
HOLT WAS SUFFICIENTLY CORROB-
ORATED.

Golden Holt was an accomplice of the defendants
Pearce, Erwin and Finch, but his testimony was
sufficiently corroborated.

Section 105-32-18, Revised Statutes of Utah
1933, provides:

““ A conviction shall not be had on the tes-
timony of an accomplice, unless he is cor-
roborated by other evidence, which in it-
self and without the aid of the testimony
of the accomplice tends to connect the de-
fendant with the commission of the offense;
and the corroboration shall not be suffi-
cient, if it merely shows the commission of
the offense or the circumstances thereof.”

All the cases which decide the problem of whether
or not an accomplice is sufficiently corroborated
must consist of a construction of the foregoing
statute. As pointed out in

Powell v. State, 177 Ark. 938; 9 S. W. (2d)
583 (1928):
“0Of the many decisions of this Court pass-

ing on the question of a corroboration of
an accomplice, not one of them is author-
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' ity for any other decision of that question,
because each case necessarily must depend
upon its own peculiar facts, and no case
is found where the facts arc precisely the
same. "’

Counse] for the State will tollow the rule as sug-
gested by this Court in

State v. Laris, 73 Utah 153; 2 P. (2d) 243,
wherein it quotes trom a Texas case to this effect:

**Eliminate from the case the evidence ot
the accomplice and then examine the evi-
dence of the other witness or witnesses
with a view to ascertain if there be in-
culpatory evidence.’’

Taking first the evidence against Finch which was
testified to by witnesses other than the accomplice
Golden Holt, we find that Austin Smith testified
that about a month after Finech was appointed, he
lalked with Finch at Finch’s home. Finch stated
that he liked his job alright and when asked approx-
imately what the pay-off was as it existed at the time,
Finch answered that it was approximately $2000
per month, Smith then asked him who was getting
tthe money, what became of it and who collected,
and Finch said that probably Abe Rosenblum would
collect it as he had had experience algng those
lines. Next we have the testimony of A. H. Ellett,
Judge of the City Court, who had a conversation
with Finch some time about the middle of April,
1936. This conversation took place on the same
day that Judge Ellett had refused to entertain
charges against keepers of gambling games in the
City Court, but had stated that those cases should
be taken to the County Attorney’s office since
thev srero felony cases. Finch at that conversation
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asked the judge why they couldn’t get together on
the sentencing of these gamblers and let them pay
the fine and let the city get the revenue. Judge
Ellett told him that the reason they couldn’t do
that was because his friends told him that Finch
was taking $2500 per month in his hand behind his
back and that the judge would not be a party to it.
Finch said nothing for a minute or two, but merely
looked down at his shoes. As heretofore indicated,
it is-the contention of the State that this showed
that Finch was conscious of his guilt and constituted
an implied admission of the statement made,

About the 25th day of August 1937, O. B. Record
and Officer Burke made an arrest in the basement
of the Atlas Building for bookmaking. A couple
of days later Officer Record and Sargeant Pearce,
a police officer, made an arrest in the basement of
the New Grand Hotel of some bookmakers. After
these two arrests, Record had a conversation with
Finch and Finch asked him if he had any complaints
about these particular places and Record said that
he hadn’t. Finch then suggested that he let Thacker
handle the arrests and not to interfere and that if
there were any complaints of gambling to let
Thacker or Finch know and he would see that they
were taken eare of.

D. L. Hays had a conversation with Finch about
November, 1937 at Finch’s office. Hays told Fineh
that he must know that gambling was going on
either under protection or without regard to law.
Finch stated that he knew gambling was going on
and when asked what he was going to do about it,
he replied that he was not going to do anything
about it.

Soon after Christmas of 1937, Captain Hedman,
who was in charge of the Deteetive Bureau, was
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called to Finch's otfice. When he arrived Ifinch
stated that Thacker seemed to have a grievance.
Thacker stated that he wanted to know why Hed-
man had ordered a raid on a gambling place at an
address west on +th South and Hedman said that
he hadn’t ordered the raid, but that it had been
made by the Detective Bureau, but couldn’t see what
difference it made who ordered the raid. Thacker
stated that he had to know about these raids and
Hedman then wanted to know what Thacker ex-
pected him to do. Thacker told him to write it
down and leave it on his desk, that is, any informa-
tion relative to gambling. Hedman wanted to know
what was to be done if Thacker wasn’t there and
the nature of it was that it had to be taken care
of immediately. Thacker told him to still put it
in an envelope and leave it on his desk and he would
take care of it. Finch sat there and said nothing
and as pointed out before by his conduct anyone
would say that he was in favor of what Thacker
requested. This has also been pointed out to have
aided them in effecting the objeet of the conspiracy
alleged.

We then have the conversations between Finch and
Fisher Harris in Harris’s office and also at the Alta
Club. His conduct in this regard was discussed
under that subdivision of the brief relating to con-
duet evincing consciousness of guilt. Then, of
course, there is the fact that Finch at first agreed
to resign when Harris told of his involvement in
the collection of moneys from vice and his subse-
quent refusal to resign. Also in connection with
his denials of knowledge of the pay-off we must re-
member the statements made by Early and by Smith
telling him of these conditions. These again were
considered in that part of the brief relating to con-
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sciousness of guill and this Court is respectfully
rveferred to that subdivision for the contention of
the State as to force of this testimony. Does this
testimony in itself tend to connect the defendant
with the commission of this offense? This testi-
mony shows that he knew the amount of the pay-
off, knew that Abe Rosenblum did take care of the
eollections; that he impliedly admitted he was re-
ceiving $2500 per month behind his back; that he
was telling some officers not to make an arrest, but
to let others do it; and then impliedly admitted at
the Alta Club that he was receiving $5000 per
month, and then when faced in the involvement of
the houses of prostitution, he agreed to resign.

Of course, in addition to Holt’s testimony, is the
testimony that these gambling places were operat
ing wide open; that the houses of prostitution were
in operation; that Pearce attempted to get Record
to make collections, and then within two weeks
after Record’s refusal to take part in the collection
of money, Finch removed him as head of the Vice
Squad. Tt is submitted that this testimony tens
to connect the defendant Finch with a conspiracy
to permit, allow and enable houses of ill-fame and
gambling establishments to operate in viola-
tion of law.

"Paking next the testimony against Pearce we find in
April of 1937 he called H. K. Record into his office
and while in the presence of Ben Harmon told
Record that he was responsible for having him
placed as head of the Vice Squad and that rwin
had instructed him, Pearce, to make collections
from gambling houses and other forms of vice.
This testimony has been repeated tW‘o or three
{imes in the course of the brief and & further de-
tail should mot here be necessary.

We then have the testimony of Fisher Harris in
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which he told P'carce that he knew of Pearce’s in-
volvement in the pav-ofi and his relationships with
Ben Harmon and the testimony of Pearce’s con-
duct which as herctofore argued indicated an im-
plied admission of his involvement and showed
conduct on his part indicating a consciousness of
guilt. It is submitted that this evidence in and of
itself tends to connect Pearce with a conspiracy to
permit, allow, assist and enable houses of ill-famo
and gambling establishments to operate in viola-
tion of law.

As to the defendant Erwin, we have the evidence of
Ben Hunsaker in which Erwin as early as March of
1936 told Hunsaker that he had his Chief of Police
and expected him to bring in good money, and fur-
ther told Hunsaker that he was going to get his
while he had a chance. Then there is the conversa-
tion of July 3, 1936 with Hunsaker in which he told
Hunsaker that he had had a hell-of-a-time getting
things lined up and that he only had a few gambling
and a few bootlegging places going, but that
he was getting the women of the under-
world lined uwp and that he expected quite
a lot of money to be coming in. Then again a con-
versation was had in the summer or fall of 1936 in
which Hunsaker asked Erwin why he didn’t write
out a check and mail it to him and Erwin stated
that he was not crazv enough to take $200 in cur-
rency and take it to the bank and get a check for it
each month; that he didn’t intend to let ‘‘those
fellows know what he was doing and that he would
take care of the note in his own way.”” Then a
similar conversation when Erwin asked Hunsaker
whether he was making a report on his income of
the $200 per month and when Hunsaker stated he
was nof, Erwin sa’d that he would not report it.
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Then on another occasion Erwin stated that he had
his Chief of Police in there and that it was bring-
ing him in very good money, but not enough and if
he had gotten the financial end of the city, he would
be making plenty of money, and when Hunsaker tolg
thim they would get him, Krwin told him that some-
body had to see him take the money; that they would
have to prove he took it and this they couldn’t do
because he didn’t collect. He stated Finch was the
man they would get, but then he didn’t think they
would be able to get Finch because he didn’t do
the collecting himself, he had his men collect for
thim.

In the summer of 1937 Erwin told Hunsaker that
things had tightened up and that he was having a
hard time, especially with the Women’s Better-
ment League in Salt Lake City. He stated they
were after him and giving him a lot of trouble.
Another conversation was had in 1937 in which he
told Hunsaker that he thought the Chief of Police
was taking in a lot of money, but that he didn’t
know whether he was getting his right split. Then
further conversations were had in December of 1937
‘n which Erwin said that if they got hot on his trail
because of the things he was doing in Salt Lake, he
would resign as Mayor. Then, of course, as against
Erwin there was the testimony heretofore referred
to under the subdivision of this brief relating to
conduct showing consciousness of guilt and implied
admissions. That is, the testimony relating to the
information which Erwin received of the pay-off
existing in Salt Take. His conversations with
Fisher Harris, the probative value of which has been
heretofore mentioned, and two resignations which
were handed in and which gave different reasons
for his resignation. These resignations were made
ot a time shortly after Harris had made the charges
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{hat Erwin was involved in the collection of tribute
from vice establishments in Salt Lake City.

It is respectfully submitted that this evidence in
and of itself tends to connect kirwin with a con-
gpiracy alleged in the indictment. Ot course, as
pointed out before, there is the evidence of the oper-
ation of these places and the activity of the others
which did not come from the lips of Golden Holt.

EVEN THOUGH EVIDENCE WAS ADMITTED
OF DIFFERENT AND SMALLER CON-
SPIRACIES, NO ERROR WAS COMMITTED

The contention of counsel for the defendant that
there was more than one conspiracy here involved
is not conceded. It is the contention of the State
that the same conspiracy existed throughout the
tenure of office of Erwin and Finch and that vari-
ous persons had various parts to play in effecting
the object of this conspiracy. The witness Holt
was in it during almost all of the time of its exist-
ence. Rosenblum was in it at first, but was re-
placed by Harmon. Pearce also came into it at a
later time, but it was still the same conspiracy that
had been originated by Erwin and Finch when they
took office, but for the purpose of argument, let us
concede that smaller conspiracies were proven.
Certainly they were conspiracies tc permit and
allow houses of ill-fame to operate or gambling
establishments to operate.

Most of the cases cited on this subject by defense
counsel have been overruled by the case of

Berger v. United States, 295 U. S.-78; 79
L. Ed. 1314 (1934).

The only count that was really involved in that case
was one charging a conspiracy to utter counterfeit
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notes of one federal reserve bank each calling for
$100. Among the persons named as defendants
were Katz, Rice and Jones. Katz pleaded guilty to
the conspiracy and testified for the Government,
The evidence tended to establish not the one con
spiracy charged, but two conspiracies. One be-
tween Rice and Katz and another between
Berger, Jones and Katz. The only connecting
link between the two was that Katz was iu
both. - The Court points out that -certiorari
was granted because of conflict among the
circuits on the question of variance. The Court
states that the law is well established that although
an indictment charges conspiracy among several
persons, but the proof established a conspiracy
among only a few of them, the variance is not
material or fatal. The Court then points out that
several circuits have held that where one conspiracy
was charged and the proof splits it into two, the
variance is fatal. The Court states:

“‘This view, however, ignores the question
of materiality and should be so qualified
as to make the result of the variance de-
pend upon whether it has substantially in
jured the defendant.”

The Court relies upon a statement directing it to
enter judgment ‘“after an examination of the entire
record before the Court, without regard to tech-
nical errors, defects, or exceptions which do llf_)t
affect the substantial rights of the party.” Ths
is similar to

Section 105-43-1, Revised Statutes of Utah,
1933.

The general rule that allegation and proof must be
the same is based upon the obvious requirements,
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(1) that the accused shall be_definitely informed as
to the charges against him so that he may present
his defense and not be taken by surprise; and (2)
that he may be protected against another prosccu-
tion for the same offense.

The proot was that the conspiracy between Katz
and Rice was with the purpose of uttering the notes
to buy rings and the conspiracy between Katz, Jones
and Berger was to pass the notes to tradesmen.
The Court stated that the evidence as to the con-
spiracy with which the defendant was not connected
might be assumed to be incompetent, but nothing
there appeared to prejudice his case. The Court
held that the effect of defendant’s objection was not
that the indictment did not describe the conspir-
acies that the defendant was convicted of, but that
it described more. Under the authority of this
case, it is submitted that if more than one conspir-
acy was shown, the conspiracies were within the
allegations of the indictment and there was no pre.
judice to the defendants. This Berger case is also
reported
73 Fed. (2d) 278, (Second Circuit, 1934).

The case of

United States v. Manton, 107 Fed. (2d)
834 (2d Circuit — 1940)
follows the Berger case. The defendants were
charged with a conspiracy to obstruct the admin-
istration of justice and to defraud the United States,
The indictment alleges that the defendants con-
spired to obstruet justice in suits pending before
certain courts of the United States to defraud the
United States of the right to have the judicial
function exercised without lawful impairment. It
is further alleged that one Fallon would seek out
litigants and obtain money for judicial preference
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o be given by Manton who accepted money for such
purpose. Twenty-eight overt acts were alleged,
each act being in connection with a case on which
Manton had received money. The Court in that
case held, as we think the Court should hold here,
that the conspiracy was a continuing one and that
there was only one conspiracy covering a consider-
able period of time. The defendant Spector was
only connected with one case, that case involving
an infringement of a patent by the Packard Razor
Company which the Schick Razor Company relied
upon. Spector made the same contention which
the defendants make under this subdivision of their
brief. The Court stated:

““‘In a case like this, it is enough that a con-
vieted defendant knew he had connected
himself with a criminal conspiracy, even
though he was unaware of its full extent.”

The Court then points out that even though the
evidence connected the defendant Spector with a
smaller conspiracy, there was no fatal variance.
The Court also stated:

“If then, the view be adopted that Spector
was not a party to the general conspiracy
alleged the effect of the evidence would be
to split the conspiracy, so far as Spector
alone is concerned, into two: One the gen-
eral conspiracy and the other, a smaller
one, confined to the Schick case. Some of
the Circuit Courts of Appeal have held
that this would constitute a fatal variance,
but the Supreme Court in Berger v. United
States, 295 U. 8. 78; 55 S. Ct. 629; 79 L. Ed.
1314, rejected that concept, holding that it
ignored the question of materiality and
‘should he so qualified as to make the re-
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sult of the variance depend upon whether
it has substantially injured the defend-
ant,.,’

Another case which follows the Beregr case is

Kopold-Quinn & Co v. United States, 101
Fed. (2d) 628 (5th Circuit — 1939).

In that case the defendants were charged with a
conspiracy to violate the Securities Exchange Act
and the Mail Fraud Statute. The defendants, Rice-
baum & Gould & Company were in a conspiracy
with Mendelson, Sueterman & Sherman to sell
worthless stock and Kopold-Quinn & Company were
in a conspiracy with the latter three to sell such
stock. In other words, the first two named defend-
ants and Kopold-Quinn & Company were not in a
conspiracy together at all. The Court said:

““As to the conspiracy count, though not-
withstanding the fact that one conspiracy
is charged and two proven we think that
under ‘the Berger’ case the conviction
should be affirmed.”’

Martin v. United States, 100 Fed. (2d) 491,

(10th Cireuit Court — 1939),
involved a contention that the indictment charged
a nation-wide conspiracy and that the proof was
of several small and independent conspiracies. The
Court, in line with the Berger case, held that such
variance was not fatal and affirmed the conviction.
In the ease of

United States v. Weiss, 103 Fed. (2d) 348
(2d Circuit — 1939),
one of the defendants claimed that he was not a
member of the general conspiracy to use the mails
to defraud but his only connection related to get-
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ting money from one insurance company. The
Court held that from his relations with the others
1t might be held that he was in the general conspir-
acy. See also

Allen v. United States, 4 Fed. (2d) 688
(7th Circuit Court).
This latter case sustains the proposition that there
was only one conspiracy here proved.

It is respectfully submitted that in the first place
the conspiracy alleged and the conspiracy proved
was one continuous conspiracy, and that while vari-
ous individuals had diverse parts to play in its
accomplishment, it nevertheless remained but one
conspiracy, and it is also submitted that even though
this Court finds that there were more than one con-
spiracy proved, nevertheless under the authority
of
Berger v. United States, supra,

and other cases decided in line with that case, there
was no fatal variance and defendants are not en-
titled to a reversal for sueh reason.

THE DOCTRINE OF RES JUDICATA IS NOT
APPLICABLE TO THE FACTS IN THIS
CASE.

Defendants Pearce and Erwin contended that the
doctrine of res judicata is applicable to this case
based upon the proposition that the said defend-
ants had heretofore been charged with a violation
of
Section 103-51-10, Revised Statutes of
Utah, 1933,

in that they did wilfully, knowingly and feloniously
accept, receive, levy and appropriate money without
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consideration from the proceeds of the carnings of
women engaged in prostitution and were acquitted
on such charge. 1n the trial of this latter case, the
evidence of Holt taking the money to Pearce on or
about the first of June, 1937 was introduced in evi-
dence. 1t should be noted thai the verdict of ‘‘not
euilty " was a general verdiet. In that case 1t was
necessary for the jury to tind beyond a reasonable
doubt each of the following elements:

(1) That the defendants accepted, received, levied
and appropriated money:

(2) That the said money was from the proceeds
of the earnings of women engaged in prostitution;

(3) That the defendants knew that said money
was received from the proceeds of the earnings of
women engaged in prostitution;

(4) That said money was so received without
consideration.

The question of whether or not Holt as an accom-
plice was sufficiently corroborated as to his de-
hivery of this money was also involved. From look-
ing at the general verdict rendered in that case it
is impossible to determine whether or not the jury
reached its verdict based on the proposition of
whether or not that one or more of the elements
beretofore set out was not proved to their satis-
faction beyond a reasonable doubt, or whether it
was hased on their helief that there was a lack of
corroboration. If it was hased on a lack of evi-
dence with respect to the elements of the offense,
it is impossible to determine which element was not
nroved to their satisfaction bevond a reasonable
doubt. If it was based on the lack of corrobora-
tion, they well might have believed that all of the
elements heretofore set out were proved to their
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satisfaction beyond a reasonable doubt. Holt’s
eorroboration in the conspiracy case need not be
the same as the corroboration in the pandering
case. In the pandering case, it was necessary that
the evidence tend to connect Pearce with the re-
ceipt of money on June 1, 1936. In the present case
the corroboration evidence must tend to connect
Pearce and Erwin with the conspiracy charged in
the indictment. From the foregoing, it becomes
very clear that this general verdict did not meces-
sarily adjudicate and determine any element of the
present conspiracy charge. In the case of

Woodman v. United States, 30 Fed. (2d)
482 (5th Circuit — 1929),
the first count charged a conspiracy to violate the
National Prohibition Act by the unlawful posses-
sion and sale of liquor and alleged overt acts. In
the next 23 counts of the indictment, the defendant
was charged with various substantive offenses.
The first overt act was the securing and equipping
of certain premises for the purpose of the sale of
liquor. The other six overt acts were substantive
offenses and were each alleged in the other counts.
On the first trial of this case, the appealing defend-
ant was found not guilty on all the substantive
offenses and the jury disagreed on the conspiracy
count. He and others in a similar situation were
tried a second time. The defendant contended that
his acquittal under the counts 2 to 24 is a final de:
termination that those acts were not committed and
hence evidence to prove any of them was not ad
missible to prove the commission of any of them
as a circumstance from which the jury might find
that the conspiracy had been committed. The Court
stated that there might be much force to this con-
tention if all the overt acts had been the basis of
the substantive counts, but points out that the first
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overt act was not one of these and this was sufli-
cient upon which to base a conspiracy. The Court
said :

‘It is a fundamental principle of res ad-
judicata that the cause of action must be
the same. That is not so in this case. The
iirst count charges a conspiracy to commit
an offense against the United States in vio-
lation of Section 37, Criminal Code (18
N. 8. C.8%; 15 U.S.C.A., Sec. 88) which
is not the same as the offense charged
in the succeeding counts. U. S. v. Rabon-
owich, 233 U. 8. 78; 35 S. Ct. 682; 59
L. Ed. 1211. Therefore acquittal-of the
substantive offenses was not a bar to pros-
ecution for the conspiracy.’’

The Court also said:

““We are not advised of any case holding
that a party is estopped to prove a dif-
ferent cause of action by the same evidence
“offered in another case in which an ad-
verse judgment was rendered. There are
many cases to the contrary. It is well
settled that a person may be acquitted of
a criminal charge, yet recovery may be
had against him for damages caused by
his act. This would necessarily require
the use of some or all of the evidence ad-
duced in the criminal case, but the rule is
the same when the State is the plaintiff.
Stone v. U. S, 167 U. S. 178; S. Ct. 778;
42 L. Ed. 127.

Evidence tending to prove any violation
of the National Prohibition Aet by any of
the conspirators connected with the con-
spiracy, whether alleged as an overt act or
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not, was relevant and admissible to prove
the intent and common purpose of the
alleged conspirators.”’

The Court quotes from

Wharton on Criminal Kvidence, (10th Edi- -
tion), Paragraph 48, as follows:

‘“The question has been raised in criminal
trials whether a previous indictment for,
or acquittal or conviction of, the other
crime, has any effeect upon the admnis-
sibility of the evidence of such other crime.
It may be safely stated that the almost
universal judgment is that neither of these
circumstances will operate to the rejection
of such evidence.’’

In State v. Coblentz, 169 Md, 159; 180 Atl.
266 (1935),
the defendant was charged with signing a state.
ment for a corporation, which statement contained
false reports as to the assets and labilities with
a view fo enhancing the market value of its shares.
The defendant entered a plea of res adjudicata
alleging that he had been charged with accepting
a deposit when the bankmg institution was known
bv him to be insolvent, that in said trial the deposit
of money was admitted and the only issues were
whether the bank was insolvent and whether de-
fendant knew it to be insolvent and from this con:
tended that the State was estopped from asserfing
either of these two propositions against the de
fendant.
Freeman on Judgments, 5th Edition, Seec.
648,

is quoted to the effect that there is no reason for
a difference in the rule of res adjudicata between
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criminal and civil cases but recognizes this limita-
tien:
*‘But under such circumstances, the pre-
vious judgment is conclusive only as to
those matters which were in fact in issue
and actually and necessarily adjudicated.’”’

{n this quotation from Freeman, what he says of
the case of

Jay v. State, 15 Ala. Ap. 255; 73 S. 137,
is set out as follows:

“Thus an acquittal of the charge of seduec-
tion does mnot adjudicate the question of . :
sexual intercourse, although that was one '
of the issues in the case, since the acquittal
might have been due to the failure to estab-
lish other facts essential te a conviction.”’

The Court then states:

“The opinion in that case is to the effect
that all of the elements necessary to a con-
viction in one case must be present in the
subsequent case where the former adjudi-
cation is pleaded, otherwise the plea is not
available; in other words, the offenses must
agree in all their essential facte . ??

The Court points out that an acquittal does not
ascertain any precise facts. There may be an in-
sufficiency of proof of one fact where several were
necessary to make a case:

“In other words, the evidence necessary
to produce a conviction in one case must
be adequate to support a conviction in the
other.”’

The Court held that defendant’s contention was
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properly overruled by the trial court and that there
was nothing in the first case to preclude this
prosecution,

State v. Heaton, 56 N. D. 357; 217 N. W,
531 (1928),

is directly contrary to the case of

State v. Hopkins, 68 Mont. 504 ; 219 P. 1106
(1923),
which latter case is relied on extensively by the dc-
fendants. As shown by Wharton the weight of
authority supports the Heaton case. In the Heaton
case the defendant was charged with making a false
entry in the books of a bank to show knowledge, in-
tent and motive, evidence was admitted proving a
large number of embezzlements. The defendant had
previously been charged with the embezzlement of
$78,000 and that charge involved this same evidence,
In the embezzlement case he was found guilty of
embezzling less than $20. Defendant argued that
such evidence was not admissible and if it was ad-
missible he should have been permitted to prove the
verdict of acquittal in order to rebut the inference
of guilt. He offered the judgment roll and the ver-
dict in the first case. The Court pointed out that
the previous offense was not an essential part of
the offense for which the defendant was tried in
the instant case, and in referring to the verdict and
assuming that it was an acquittal, the Court states:

““What determined fhis conclusion does not
appear from the record, and cannot be
shown.”’

Tn People v. Rogers, 170 N. Y. S. 86, (1918),

the defendant was charged with attempted robbery.
At the time and place of this offense, defendant had
robbed another, had been charged with this latter
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robbery and had been acquitted. His defense in
both cases was that of alibi. Defendant contended
that the former acquittal constituted res adjudicata
on the question of alibi, and he therefore should be
acquitted in the present case The Court stated:

* At the threshhold of the inquiry it should
be borne in mind that the verdict of the jury
was not acquittal of the erime; it was that
the evidence before the jury was insuffi.
cient to prove defendant guilty beyond a
reasonable doubt. This was the fact
necessarily determined in defendant’s favor
and no other fact.”’

Defendant argues that alibi was his defense; that
a question of fact was thereby raised and the ver-
dict was conclusive, but the Court points out that
this 1s false because it cannot be said that the ver-
dict was based on the evidence of alibi. Such evi-
dence was not necessary to a determination of the
issue although it was relevant thereto.

Rudd v. Cornell, 171 N. Y. 114; 63 N. E.
823, was quoted as follows:

““A judgment is conclusive in a second
action only when the question was at issue
in a former suit . . . and that the con-
clusive character of a judgment extends
only to the precise issues which were tried
in the former action . . . and the party
seeking to avail himself of a former judg-
ment must show affirmatively that the
question involved in the second action was
material and actually determined in the
former, as a former judgment will not oper-
ate as an estoppel as to immaterial or un-
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essential facts, even though put in issue
and directly decided.”’

Patterson v. State, 96 Ohio St. 90; 117 N. E.
169; L. R. A. 1918A 583 — 1917,

is a case very closely similar to the case at bar.
Defendant there was charged with the larceny of
an auto belonging to one Wherry. It appeared that
defendant and another were in a conspiracy to steal
automobiles and three automobiles had been stolen.
Defendant had been previously charged with the
theft of a car belonging to one Clock and had been
acquitted on that charge. Defendant objected to
any testimony relating to the theft of the Clock car
and it was overruled. In his defense, he offered the
record of the indictment, trial and acquittal of the
Clock deal but the lower court excluded the same.
These rulings of the lower court were upheld and
many cases are cited. The syllabus in this case
properly reflects the holding:

““Upon the trial of the accused upon an in-
dictment for larceny of Wherry’s auto-
mobile, where the State relies for convie-
tion upon proof of such criminal plan to
steal various automobiles, belonging to
Wherry, Clock and others, and offers evi-
dence of such criminal plan and the lar-
cenies of cars other than charged in the
indictment, the fact that the accused at a
former trial had been acquitted of the lar-
ceny of Clock’s car does not conclude the
State from proving that such plan em-
braced the larceny of Clock’s car, although
the evidence offered at such second trial
was substantially the same as that produced
bv the State on the former trial which re-
culted in a verdict of acquittal. Nor can
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the record of such tormer acquittal be
offered by the accused either as a bar to
the offense charged in the second indict-
ment or as an adjudication of the faot that
the accused was innocent of the theft of
(s car and that the criminal plan did not
embrace the larceny thereof."

Other cases which uphold the contention of the
State that res adjudicata does not apply to the pres-
ent case are the following:

Duvall v. State, 111 Ohio 657; 141 N. E.
90 — 1924,

Seymour v. Commonwealth, 133 Va. 775:
112 S. E. 806 — 1922.

McCartney v. State, 3 Ind. 352: 56 Am.
Dec. 510.

The case of

State v. Cheeseman, 63 Utah 138; 223 P.
762, (1924),
sustains the position of the State on this proposi-
tion. In that case defendant was charged with in-
voluntary manslanghter arising out of an auto-
mobile accident. The defendant entered a plea of
a former acquittal. He produced evidence that he
bad been charged with failure to immediately re-
port the details of an automobile accident, and had
been found not guilty of such charge. The accident
was the same one as that involved in the present
case. Defendant contended that this former ver-
dict was conclusive evidence in behalf of the defend.
ant since it was adudged that there was no accident.
From the case it does not appear that the defendant
rehed upon his plea of former acquittal, but upon
his plea of not guilty and upon the above evidence
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as sustaining said plea. The Court points out that
the defendant might have been acquitted in the tor.
mer case because he did not know there was an
accident. The Court quotes from

Burlen v. Shannon, 99 Mass. 200; 96 Am.
Dee. 733,

to the effect that a verdict or judgment is only con-
clusive as to those facts which were necessarily in-
volved. It was quoted to the effect that if it was
left in doubt on which of two grounds a party had
prevailed, res adjudicata could not apply.

Robinson & Company v. Marr, 181 Ill. App.
605, is there quoted as follows:

“For a judgment in a former suit to oper-
ate as an estoppel, there must be no un-
certainty as to the precise question raised
and determined in such suit; and it must
appear upon the record or by extrinsic
evidence that the precise question is a con-
trolling issue in the second suit.””

Russell v. Place, 94 U. S. at Page 608,
24 L. Ed. 214 is qoted as follows:

‘Tt is undoubtedly settled law that a judg-
ment of a court of competent jurisdiction,
upon a question directly involved in one
suit, is conclusive as to that question In
another suit between the same parties. But
to this operation of the judgment it must
appear, either upon the face of the record
or be shown by extrinsic evidence, that the
precise question was raised and determined
in the former suit. If there be any un-
certainty on this head in the record — as,
for example, if it appear that several dis-
tinct matters may have been litigated, up-
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on one or more ol which the judgment may
have _passed, without indicating which of

*  them was thus litigated, and upon which
the judgment was rendered — the whole
subject-matfer of the action will be at
large, and open to a new contention, unless
this uncertainty be removed by extrinsic
evidence showing the precise point in-
volved and determined. To apply the
judgment, and give effect to the adjudi-
cation actuallv made, when the record
leaves the matter in doubt, such evidence is
admissible.™’

It cannot be :aid from the indictment or verdict in
the former case against Erwin and Pearce that a
finding was made that Holt did not receive this
money, and if this be true, under the Cheeseman
case, res adjudicata is not here applicable. The
jury in said former case might not have believed
beyond a reasonable doubt that the money was re-
ceived without consideration.

With respect to the case of

State v. Hopkins, supra,

it is respectfully pointed out that there the evidence
sought to be introduced in the second trial was evi-
dence of a prior offense, admissible for the pur-
pose of showing that defendant acted with a felon-
ious intent in committing the robbery charged in
this case. In cases of prior offenses, under the
rule, it is usually essential to make out all the
falements of the prior offense — hence, this case
1s not applicable to the case at bar for the reason
that the testimony relative to Pearce receiving the
money without consideration and knowing it to be
from the proceeds of women engaged in prostitu-
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tion is not an element rn this case. As pointed out
in the citation from Wharton on Criminal Evidencs
quoted above and from

2 Wharton on Criminal Evidence, 11th
Edition, Sec. 363,

the Hopkins case is a minority holding,
tn the case of

State v. Creechley, 27 Utah 142, 75 Pac.
384, (1904),

eited by counsel for the defendants, the jury failed
to find a verdict on defendant’s plea of former
acquittal. However, in that case the record was
not before the appellate court and therefore the
Supreme Court held that it appeared there were
the two issues raised by the defendant by his plea
of not guilty and his plea of former acquittal, and
that the jury had not made any finding with rela
tion to the plea of former acquittal and hence he
was entitled to a new trial.

In the present case the evidence is before this Court
and it conclusively appears therefrom that there
was no evidence on the question of former acquittal
sufficient to be presented to the jury, and further,
it appears that the Court as to this matter directed
a verdict for the State. (Ab. 279). The priqr
charge upon which defendants here rely for their
plea of former jeopardy was a charge that the de-
fendants had knowingly accepted money vyithout
consideration from the proceeds of the earnings of
women engaged in prostitution. The charge nov
made against the defendants is that they were 1
a conspiracy to enable houses of prostitution and
gambling estahlishments to operate. The mere
statement of the two charges shows that they were
not the same. In
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Durke v. State, 204 Ind, 370, 183 N. K, 97
(1932),

the defendant was charged with the ¢rime of con-
spiracy to commit a felony, towit: Burglary. He
had previonsly been acquitted ot the burglary. The
Court held there was no former jeopardy. See also
State v. Blackledge, 216 Iowa 199; 243
N. W, 534 (1932).
In Hilt v. U. S, 12 Fed. (2d) 504, Fifth
Circuit (1926), the Court stated:
“Of course, it is not true, as contended,
that a conspiracy to commit an offense is
in legal effect the same thing as the sub-
stantive offense itself. Moorchead v. U. S,,
270 Fed. 210.”

The case of
Oliver v. Superior Court, 92 Cal. App. 94;
267 Pac. 764,

is not applicable here. The overt acts as alleged
were the substantive crimes contained in the other
counts and on which latter offense the defendants
had been acquitted. The allegation in the present
indictment is that the overt acts consisted in ecol-
lecting, or causing to be collected, money from
houses of ill fame. The substantive offense, pre-
viously charged and the acquittal of which counsel
claims to be conclusive, was of knowingly accepting,
without consideration, money from the proceeds
of women engaged in prostitution.

It is respectfully submitted that under the fore-
going arguments and authority the doctrine of res
adjudicata is not here applicable. We cannot iell
ffom the general verdict rendered upon what pre-
cise facts the former jury held that Pearce and
Erwin were not guilty of the crime there charged.
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THERE WERE NOT IMPROPER STATE-
MENTS OR COUDUCT OF THE DISTRICT
ATTORNEY COMMITTED OR ALLOWED,
AND EVEN THOUGH SUCH IS FOUND
TO EXIST THEY WERE NOT PREJUDI-
CIAL ERROR OR REVERSIBLE ERROR.

Counsel for Finch and Pearce in his brief has set
forth 30 matters which he claims constitute mis-
conduct on the part of the District Attorney. Most
ofl these relate to statements made in the opening
statement. The balance refer fo statements made
during the course of the trial, which eovered a
period of a month. Seated on one side of the coun-
sel table were H. L., Mulliner, attorney for defend-
ant Pearce; Burton W. Musser, attorney for E. B.
Erwin; Frederick C. Loofbourow, attorney for
Harry Fineh, and Willard Hanson, D. N. Straup
and Stewart M. Hanson, attorneys for Frank
Thacker. The State was represented by Calvin W.
Rawlings, District Attorney, and his assistant,
Brigham E. Roberts. This case was hotly contested
from the moment of its beginning, to its end. Dur-
ing the heat of battle in a case contested as this
one was, statements were made by all attorneys
present, which probably should not have been made.
As pointed out in case after case, these things wil
be considered by the appellate court in looking over
the conduct of counsel on both sides. No one will
deny that the attorneys for the defendants did
have sufficient ability to cope with anything that
took place during the trial of this law suit, and the
record amply bears out the fact that thev gave
more than they took. So far as the orening state-
ment was concerned, there is no question hut what
the District Attorney made a very full statement of

Sponsored by the S.J. Quinney Law Library. Fu
Library Services ana

1 by the Institute of Museum and Library Services
v the Utah State Library.




Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



136

fendant, shortly before shooting the prosecuting
witness, was intoxicated and was in a reckless or
vicious humor, desired trouble, and was armed. The
proof offered at the trial did not measure up to
this. The Court stated:

‘““It is the duty of counsel making a state-
ment to state the facts fairly, and to re-
frain from stating facts which he cannot
or will not, be permitted to prove. People
v. Stoll, 143 Cal. 689; 77 Pac. 818. Yet
the mere violation of the rule by a pros-
ecuting attorney is not itself evidence that
he acted in bad faith and reversible error.
People v. Wong Hing, 176 Cal 699; 169
Pac. 357; People v. Davis, 26 Cal. App.
647, 147 Pac. 1184.”’

Nothing in the record in that case, as is also true in
the case at bar, indicated an intentional disregard
of the truth or an intent on the part of the Distriet
Attorney to influence the jury by a false statement
of the facts which he expected to prove. In

People v. Donaldson, 26 Cal. App. 63; 171
Pac. 442 (1918),
the prosecuting attorney in the opening statement
stated that he would prove a conspiracy between
the defendant and another, giving the details of
such conspiracy. The Court stated:

Tt appears that the prosecution, through
inability to prove the conspiracy, offered
no testimony thereon; and the defendant
now claims that the reference to such mat-
ters constituted misconduet for which the
indgment shonld be reversed. There is
absolutelv nothing in the record indicating
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that the statement of the District Attorney
was made in bad faith, and theretore it did
not constitute misconduct. People v, Glea-
son, 127 Cal. 323; 59 Pac. 592."

In both of these cases the appellate court refused to
reverse the conviction. Counsel quotes from

State v. Distefano, 70 Utah 556, 262 Paec.
113 (1927).
The following quotation should precede that set
forth on page 156 of the Pearce and Finch brief:

“In the opening statement to the jury
counsel may properly fully state all of the
material facts which the evidence will

establish.”?

It is submitted that there was no misconduct in the
opening statement and in any event, the jury were
fully, completely, and thoroughly instructed upon
the office of an opening statement, and that the
remarks of counsel were not to be considered by
them as evidence. In some instances the evidence
which came from the lips of the witness was slightly
different from that stated by the District Attorney.
An example of this is the statement in which the
District Attorney stated what Judee Ellett would
testify. The District Attorney stated it would be
to the effect that Finch said to Judge Ellett, ‘<“Why
can’t we let these things run on?’’ In fact, the tes-
timony was that Finch stated, ‘‘Judge, why can’t
we get together on the sentencing of these
gamblers?’”

The case of

State of Utah v. Martin, 78 Utah 23; 300
Pac. 1034 (1931),
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1s particularly applicable to the case at bar. The
Court there stated:

‘“‘But as a general rule remarks of a pros-
ecuting attorney which ordinarily would
be improper are not ground for exception
if they are provoked by defendant’s coun-
sel and are in reply to his acts or state-
ments, unless such remarks go beyond a
pertinent reply and bring before the jury
extraneous matter touching important
issues.

. . . the rule is that an appellate court is
not required to pass on such an objection
to remarks of counsel in argument, where
no motion or request is made to the trial
court to have the remarks withdrawn from
the consideration of the jury or to instruct
the jury not to consider the same. 16 C. J.
915; 17 C. J. 71.”

Starting on page 159 of the Pearce and Finch brief
counsel details a number of things which he claims
are misconduct. When the entire record is con-
sidered, it becomes clear that this is not so. The
first instance there pointed out occurred during

the testimony of Judge A. H. Ellett. The proceed-
ings are partially contained at pages 77 and 329 of
the Abstract. As reflectgd by the record, the fol-
lowing transpired:

Q. Now will you tell the court and jury
what happened, what in your court relative
to these gamblers, that were mentioned over
the telephone?

MR. MULLINER: I will object to it as
incompetent, irrelevant and immaterial un-
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til some foundation showing it happened
in the presence of the detendants or they
had something to do with it.

MR. RAWLINGS: It was mentioned, Your
Honor, over the telephone, and it is the
basis; we are laying a basis to explain the
conduct of the conspirator that afternoon.

.t will have a tendency to explain the con- ;
duet, and it is a basis for the conversation
that we are going to bring in.

MR. MULLINER: May I say, Your
Honor, these matters are very important.
We are going to have some more of them
this afternoon of alleged admissions by
failure to deny something. Now, these
statements made by anybody are hearsay
statements ordinarily, but they are let in
as an exception to the rule where they point
directly to guilt so as to require or de-
mand a denial and a denial is not given.
If general hearsay statements are made
that do mnot call for such, of course, it is
verv prejudicial testimony. Now, this
doesn’t even get to the conversation, but
it is some circumstance again from which
it is hoped that some detrimental inference
will be drawn of something that happened
~nt of the presence of the defendants. Now,
if Mr. Finch said something that is admis-
sible here, it isn’t necessary to go into a
'ot of things in order to get up to that.

MR, RAWLINGS: Your Honor, we just
desire to show what happened relative to
the gamblers that were in the judge’s courf
that day immediately prior to the conversa-
tion had with Chief Finch, and it was those
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cases of what happened there which predi-
cated the conversation and will explain the
conduct of the chief and what was said
and done at that time.

MR. MULLINER: Now, it couldn’t pos-
sibly get into this case properly and any
inference be drawn from the knowledge.
If Mr. Finch was told anything about it,
that can properly be recited here. That is
the only thing, and that is the only way
anybody can know whether Mr. Finch knew
anything about it, unless it is shown he was
there and knew what happened.,

THE COURT: It rather seems to me —
MR. RAWLINGS: I think his conduct —

MR. MULLINER: And at this time that
wouldn’t be as against anyone else except
Mr. Finch, if it amounted to something that
required a denial from Mr, Finch.

MR. RAWLINGS: Well, of course, in re-
gard to matters of denial I think the jury
will be asked to determine whether or not
‘hese statements would require a reason-
able person to deny them,

MR. MULLINER: I object to that. I ob-

ject to counsel facing the jury and making a
statement of that kind to the jury, and I
assign it as prejudicial error in this case.

MR. RAWLINGS: The fact that I faced
the jury?

MR. MULLINER: Yes, and made the
statement that you did to the jury. Coun-
sel has made an opening statement here
that ought to be sufficient to satisfy him
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without making these repeated statements
during the course of the trial.

MR. RAWLINGS: Of course, Your
Honor, I think I have explained what we
desire to do, and I reiterate that the jury
here is the person and institution that will
be called upon to determine whether or not
such a statement as will be introduced
would be denied by a reasonable person.
We reiterate that.

THE COURT: I am in doubt about per-
mitting you, however, to show the acts that
transpired in the Police Court. Now I am
inclined to think that I ought to limit you
to conversation he had with the ¢hief. I
doubt very much if —

MR. RAWLINGS: The only thing about
it it explains the conversation.

THE COURT: Well, there is no evidence
that he knew about what happened.

MR. LOOFBOUROW: Purely hearsay.

MR. RAWLINGS: All right, I'll with-
draw the question at this time,

All arguments here made were pertinent to the
issue then before the court and it should be noted
that counsel did not ask that the jury be instructed
to disregard the statement nor was there a motion
for a mistrial.

The next statement complained of is the one made
by Mr. Rawlings that he would be pleased to in-
troduce a certain conversation, but that he was
afraid there would be an objection. The record on
this is fully set forth on page 978 of the record (par-
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tially set out at page 101 of the Abstract), as
follows:

MR. MULLINER: Now, just a minute.
I move to strike out that he met Gus Cap-
tain and had a conversation with him and
how long he knew him. It is just another
of those things, Your Honor, to show what
happened the next day, amnd it will all be
argued in here as evidenee when we get
through.

MR. RAWLINGS: Oh, no it won’t,

MR. MULLINER: If he wants to show
something that happened after that, why
doesn’t he go to it and show it?

MR. RAWLINGS: You wouldn’t let us.

MR. MULLINER: Well, he said he had
a conversation with Gus Captain, but he
hasn’t asked him what was said; but they
would be claiming something for it. It is
conduct entirely outside of the knowledge
of any defendants.

MR. RAWLINGS: We would be pleased to
introduce that comnversation, but we :are
afraid there would be an objection.

MR. MULLINER: T assign counsel’s state-
ment as prejudicial error,

THE COURT: I don’t quite see the im-
portance of having it in the record, the
talk with Gus Captain.

MR. MULLINER: That there is no point
to referring to it at all. That is what I
am objecting throughout the case. Just
things from which inferences can be drawn
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without any testimony being introduced
with regard to them.

THE COURT: I will order stricken the
statement that he had a conversation with
Gus Captain,

Q. Well, after you saw Gus Captain I
think you said you saw Ben Harmon?
A, Yes.

Again it appears that the defendants failed to ask
the court to here instruct the jury or declare a mis-
trial and it further appears certainly that this was
not misconduct on the part of the District Attor-
ney, even within the cases cited in the Pearce and
Finch brief. It should further be noted that as to
the last question, there was not even an objection
by defense counsel.

The next happening which counsel claims to be mis-
conduct is the statement by the District Attorney
to the effect that the City Attorney, the chief law
enforcement officer of the city, was making charges
against the mayor. Such conduct comes in the
middle of an argument which extended from page
1295 of the Record to page 1304. Certainly argu-
ments were made by defense counsel during this
time which would permit statements to b» made by
the prosecuting attorney expressing his theory of
the relevancy of this evidenrce.

The next happening which counsel cites as mis-
conduct relates to the statement of Mr. Rawlings
that ignorance of the law is rot justified. The
statement of the court to the effect that the jury
had been instructed to disregard all statements of
counsel on these matters appearing on Page 194
and 332 of the Abstract and Page 1648 of the R~cord
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was a substantial compliance with the request of
the defense counsel.

The next misconduct cited by the defense counsel
1s that in connection with the question asked the
witness, O. B. Record on Page 2027 of the Record,
also pointed out at Page 333 of the Abstract. The
statement made by Mr. Rawlings to the effect that
all of these matters were prejudicial to the defend-
ant and just as prejudicial as indicated and as Mr.
Mulliner thought it was, was not at any time during
the trial objected to as appears from Page 2028 of
the Record. Also it came at a time when Mr. Mul-
liner accused the District Attorney of attempting
te bolster up testimony.

The remaining acts of misconduct had relation to
statements made in the closing arguments to the
jury. It will be noticed that in not one instance
does defense counsel request the court to make any
rulings on the statements made by the Districf At-
torney. That is, the court was not asked to instruct
the jury to disregard the statement nor was a mis-
trial requested. Under

State v. Martin, supra,
these matters even though they would constitute
misconduct were not properly raised. The State
contends with respect to these matters that the evi-
dence introduced during the trial of the case justi-
fied each and every statement it made.

In the case of

People v. Grossman, 82 P. (2d) 76,
and cited by counsel for the defendants, the ruling
of the Court that the statement of the Distriet At-
torney was not reversible error was based upon the
fact that the jury were instructed not to consider
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it. Counsel’s statement that no reversal resulted
because this stood alone cannot be found any place
in the decision.

The case of
State v. Soloman, 96 Utah 500; 87 P. (2d)
807,
has nothing in it which could possibly be helpful
in a determination of this case. In
State v. Barone, 92 Ut. 571; 70 P. (2d) 735,
(1937),
the Utah Supreme Court refused to reverse the
case becanse of the conduct of the District Attor-
ney, although he had brought to the attention of
the jury on the State’s main case, a prior convic-
tion of a felony by the defendant.

In none of the other cases cited by defense counsel
is there anything which is helpful in determining
this objection now under discussion. It is respect-
fully submitted that there was no miseconduét on the
part of the District Attorney, and if sueh existed,
it either was not properly raised in the trial court
or was not sufficient to constitute prejudicial error,
The following statement from

State v. Murphy, 92 TUt. 382; 68 P. (2d)
188, (1937),

is applicable to this case:

““The record before us contains consider-
able argument of counsel for both sides,
relating to the admissibility of evidence
and objections to questions asked. But
there is nothing to indicate that such argu-
ments were unfair, were dishonestly mad.,
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or were, not in the main, pertinent to the
issue under discussion.’’

Also the statement .contained in the concurring
opinion of Mr. Justice Wolfe is applicable:

“It is obvious from the record that the
prosecuting and defense counsel, a former
prosecuting attorney, both pre-eminently
able to handle themselves in the trial of
cases, asked and gave mo quarter. The
fact that there were exchanges and sallies
between them, that there was loaded into
the arguments made to the court some re-
marks by both which appear to go beyond
those necessary to support the arguments
and which mayhaps intend to carry over
to the jury, does not present sufficient in
this case upon which to ground prejudicial
error.’’

THE COURT DID NOT ADMIT IMPROPER
MATTERS OF EVIDENCE.

In the Pearce and Finch brief, commencing at page
166, counsel points out generally that the court
erred in admitting certain improper matters of evi-
dence. The ones specifically mentioned therein are:

(1) Fisher Harris getting in the contents of the
letter, Exhibit R;

(2) That counsel for the defendants were accused
of trying to suppress facts;

(3) Harris’ conversation with the judge in Which
Harris stated, in addressing himself to the court,
‘that there had been an offer to prove that some
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thing he had done was a result of bias or prejudice
and that he would prefer that the matter be gone
into;

(4) The cross-examination of Finch concerning
certain information which was brought to him by
newspaper reporters and to which he made replies,
and

(5) The statement made by the court to Mr. Mul-
liner that no one was involved but Thacker on cer-
tain evidence.

It might be stated generally as to all these matters
that even though it be conceded they were error,
there was nothing in them which would in any way
constitute prejudicial error. However, certainly
there ig no error involved. As to the letter, Exhibit
R, defense counsel kept this letter out of evidence.
However, certain conversations had by Fisher
Harris with Mayor Erwin were pertinent in show-
ing his conduct when speaking with persons in-
volved in the investigation of the pay-off in Salt
Lake City, as well as other matters heretofore men.
tioned. These conversations of necessity concerned
the contents of this letter and before this Court
can reverse this case on this point it must hold
that the introduction of evidence with respect to
these conversations was immaterial and prejudicial
error, which under the authorities heretofore
cited, were properly admitted in evidence.

So far as any accusation being made that defense
counsel were trying to suppress facts, there is no
instance of it in the record unless it is the single
one referred to by counsel for defendant wherein
the Distriet Attorney stated, after a suggestion by
defense counsel that he had not gone into a con-
versation, that he had not gone into it hecause ob-
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Jection would undoubtedly be made. The annota-
tion 1n

78 A. L. R. 766,

and the cases therein mentioned show that it is re-
versible error only when repeated and continued
accusations are made that counsel are trying to
suppress the faects.

The first quotation on page 167 of the Pearce-
Finch brief is not complete. It should continue as
follows:

““It does not follow, however, that all re-
marks of this character constitute grounds
for reversal. The appellate court must be
satisfied from the record not only that the
statements of the offending attorney were
such as were likely to mislead or prejudice
the jury against the appellant, but that,
after objection, the court by failing to apply
appropriate disciplinary measures or to
give suitable instructions, left the jurors
with wrong or erroneous impressions,
which were likely to influence them im-
properly or to prejudice them to the dis-
advantage of the appellant.”’

Harris’ conversation with the judge was only a re-
quest by him to permit counsel to go into the mat-
ter of bias and prejudice, which defense counsel
was apparently attempting to bring out. This con-
versation of Harris’ was undoubtedly brought about
by the imputation counsel was seeking to effect that
Harris was in fact biased and prejudiced in his con-
duet in this investigation.

So far as the cross-examination relative to GOHVG}"
sations had by Finch with newspaper men, this
was only to bring out the knowledge of Finch that
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vice establishments were in operation. Other evi-
dence was introduced to this same effeet and this
evidence was only cumulative. In any event, Finch
was asked four questions, and he stated in each in-
stance that he would not or did not remember any
such conversations, and in one instance he said that
the conversation did not take place.

With reference to the statement by the court to
Mr. Mulliner that the matter then before the court
did not involve anybody but the defendant, Thacker,
it should be pointed out that the record reflects
that counsel for defendant Mr. Thacker, stated that
he had no objection to the testimony. The testi-
mony was only sought to be introduced as against
Thacker. Mr. Mulliner continued to make objec-
tion and then the court made the statement set out
on Page 170 of the Finch and Erwin brief. See
Record, 2041 to 2046.

THE COURT DID NOT ERR IN REFUSING
REQUESTS AND IN GIVING CERTAIN
INSTRUCTIONS.

Both briefs filed by defense counsel contain argu-
ments that error was committed in refusing certain
requests and then in giving instructions. Counsel
for Finch and Pearce divide this diseussion into
four parts and we will here notice them in the order
i11’173Which they appear in his brief, starting at page

The first subdivision refers to certain requested in-
structions on the subject of admissions by silence
and consciousness of guilt. It involves defendant
Pearce’s requests Numbers 6, 8, and 11, found on
Pages 287, 288, and 292 of the Abstract. Request
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Number 6 did not contain a correct statement of lay
in that it is there stated, ‘‘You are further in-
structed that there was nothing dome or said by
Pearce in those conversations which was or which
can be considered by you as an admission on his
part of guilt of the offense here charged or of guilt
of any offense.”’

We have heretofore pointed out in this brief the
fact that Pearce’s conduct at this time would con-
stitute an admission, and under the argument and
authorities there cited, it is submitted that request
Number 6 does not state the law.

Request Number 8 is also faulty in that it is too
broad and does not relate to any specific testi-
mony other than the mention of that given by Fisher
Harris. It is also too broad because it would ex-
clude statements acquiesced in by defendants, and
certainly such statements are admissible in evi-
dence. For instance, the statement made by Fisher
Harris at the Alta Club in a conversation with
Finch and Erwin, wherein he said that Finch and
Erwin were receiving the sum of $750.00 and
$500.00 respectively. TIf this were acquiesced in,
then certainly it would be some evidence of the
truth therein contained. Said instruction is also
misleading.

Request Number 11 states the law to be that there
is no admission by silence unless there is a direct
accusation of the charge made in the case and 1t
must be made to the defendant himself. Tt is sub-
mitted that under the authorities heretofore cited,
this instruction does not correctly state the law,
and therefore was properly refused.

Under the second subdivision of the Pearce-FiI}ch
brief on this particular subject, counsel complains
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of failure to make instructions on larger and smaller
conspiracies. Under the cases heretorore cited on
the subject of vanance, certainly the ecourt was
under no obligation to give such instructions.
Counsel made no requests on this subject to which
he was entitled. NSome of those requested were
given as requested or in substance. He refers to
Pearce’s request Number 3\ found at page 284 of
the Abstract. That request states that the testi-
mony of H. K. Record relative to the conversation
between himself and Pearce is not to be considered
by the jury as any evidence or as tending in any
way to prove the existence of the conspiracy here
alleged. That conversation as heretofore pointed
out was to obtain the services of someone to effect
collections in furtherance of the conspiracy. Said
request further states that such conversation in
any view is as eonsistent with the absence of the
conspiracy here alleged as it was with its exist-
ence, and was in nc way in furtherance thereof.

Pearce in that conversation stated that he had been
authorized by KErwin to make collections from
zambling establishments and other forms of viee.
Certainly this request was properly refused
Counsel then notes the failure to give the first part
of request Number 4, found on page 285 of the
Abstract. This portion of the request seeks to
have the jury exclude from their considerations
the collections made by Holt and by Abe Stubeck.
Certainly if these collections were made, then they
are some evidence that the houses of vice were ve
ing protected, and when considered with other evi-
dence heretofore related, aid in the proof that a
fannspirac.v to perinit these places to operate vx-
1sted. The second part of said request was given
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by the court, it being instruction Number 15, found
at Abstract 271,

Counsel next states that Pearce’s Request No. o
(Ab. 2586) should have been given and that it was
error not to give it. A number of instructions
were given requiring that the jury find beyond a
reasonable doubt that the conspiracy as alleged w
the indictment existed. See instructiors4 (a), 4 (b),
4 (e), 4 (8), 9 (a) and 12 (a). In any event, as in
dicated by the case of

Berger v. United States, supra,

the fact that two or more smaller conspiracies are
proved is not such a variance as will result in a
reversal.

Counsel set out Instruction Number 7 as given, but
just what his criticism is of that instruction we are
unable to determine. That instruction merely tells
the jury that it is not necessary that the State prove
that the defendants actually met or came together
and expressly agreed to commit the conspiracy al-
leged in the indictment, but that the conspiracy may
be shown by circumstantial evidence and that such
circumstantial evidence must exclude every reason-
able hypothesis of innocence and must convince
said jury beyond a reasonable doubt. This certain-
ly is a correct statement of the law.

In instruction Number 12, the instruetion is to the ef-
fect thatif each of the defendants, Erwin, Finch and
Thacker wilfully failed to perform their duties and
in that manner knowingly, enabled the operation
of vice establishments, then such facts could be
taken into consideration by the jury. Of course,
this in and of itself, is not sufficient, but as in-
dicated in other instructions there must be a par-
ticipation in the conspiracy. Counsel has not cited
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any case which shows that this evidence can not
be taken into consideration. The case of
O’Brien v. United States, 51 I'ed. (2d)
674,
indicates that this evidence may be taken into cou-
sideration,

[nstruetion 12 (a) (Abstraet 269) is an instruction
requested by defendant, Frank Thacker. Counsel’s
objection to this instruction seems to be that the
jury was not instructed that it was necessary in
order to convict the defendants to find that they
knowingly participated in the conspiracy.

Instruction Number 4 (b) and Number 4 (c) points
out to the jury this requirement. Here again
counsel criticizes an instruction because it does not
contain all of the law on the subject of conspiracy
and as has been held many times by this and other
Courts all the instructions must be looked to. The
instruction does not say that if they find certain
facts they are to find the defendants guilty, vut
merely says that before any verdict of guilt may
be rendered certain things must be found. There
is no attempt to state all the things that must be
found before conviction wonld bhe justified.

[n the third subdivision of this point, defense coun-
sel criticizes Instruction Number 13 and states that
the quoted part of the instruction refers to any
conspiracy, but they leave out the first part of the
instruction which states that they must find be-
vond a reasonable doubt that a conspiracy as al-
leged in the indictment existed. This is the con-
spiracy that the last of the instruction refers to as
“‘said conspiracy’’ and ‘‘such conspiracy.”’

Counsel next claims that in the request found on
page 282 of the Abstract they sought to have the
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Jury instructed that they were net to consider as
proof of the conspiracy any statement, declaration
or admission made by any conspirator. Such an
instruction, of course, would exclude for example,
the declaration of Pearce made to H. K. Record
in attempting to find a collector, which certainly
was material.

As to the next instruction considered to the effect
that the existence of the econspiracy could not
be established against any alleged conspirator by
evidence, of acts or declarations of any other al-
leged conspirator done or made in the absence of
the conspirator sought to be charged, Instruction
Number 14 covers this matter. It might be pointed
out that the request found on Page 282 of the Ab-
stract contained statements which are not the law
It is submitted that Imstruction Number 14 also
fully covers the matter contained in that portion of
Request Number 11 quoted on page 180 of the Finch
and Erwin brief. '

Counsel next finds fault with Instruction Number
16, but does not quote enough to show that the mat:
ter complained of is fully covered in that instrue
tion. Counsel stafes that the following part of In-
struction Number 16 is error ‘‘you must find from
facts in evidence, from which it may be reasonably
inferred that the offense was committed.”” In the
first place counsel made no exception to this por
tion of the instruction. Counsel states that thi_S
applies to the entire instruction. In this we submit
he is in error. The following is the introduction
to Instruction Number 16:

‘‘Before you can find the defendants, or
any of them guilty of the offense charged in
the indictment, you must find from the
facts in evidence, from which it may be
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reasonably interred that the offense was
committed in Salt Lake County, Utah, and
you must find beyvond a reasonable doubt
each and every one of the following ele-
ments,’’

and then sets out five subdivisions, In the first
place let it be said that there was never any con-
tention made that venue was mot proven in this
case. In the second place, this certainly required
the proof of the elements thereafter set out to be
beyond a reasonable doubt before a conviction could
be had.

In Subdivision Number 4 of Instruction Number 16,
the word ‘“or’’ is used, but certainly from reading
the instructions, it becomes clear that the jury was
instructed more than once that thex must find beyond
a reasonable doubt that the conspiracy, as alleged in
the indictment, existed. Subdivision Number 5 of
Instruction Number 16 is not the only instruction
given on overt acts. It merely sets forth the overt
acts which were alleged and one of which must have
been committed. Instructions Numbers 22 and 24
sufficiently set forth the law when coupled with
Subdivision Number 5. These instructions point
out that any overt acts must he done by fellow con-
snirators or by the defendants themselves.

Under the fourth subdivision of this point, counsel
confidently relies on a misstatement contained in
Instruction Number 15. Instruction Number 15 is
Pearce’s Request Numher 4. Counsel has already
assigned as error the failure to give his Request
Number 4. However, it was given. Certainly, de-
fendant Pearce can claim nothing for this mis-
statement. The onlv misstatement in Instruction
Number 15 was that the witness, Stubeck, testified
that he collected money. Of course, the testimony
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was by Kempner that Stubeck collected it. How-
ever this instruction does not assume a fact neces-
sary to be found. It is only a statement that Stu-
beck testified to a certain thing and if they believe
that certain thing then they might not consider it
was proof of an agreement unless certain other
things were found. In
State v. Hanna, (Utah) 21 P. (2d) 537,
(1933),

the following instruction was given,

““And you are instructed in this connection,
that if the evidence offered and received in
this case raises in your minds a reasonable
doubt as to the presence of the defendant
at the place where the offense was com-
mitted, at the time of the commission
thereof, then your verdict should be for
the defendant, not guilty.”’

Of course, in this instance, the court assumed that
the offense had been committed and it was held
reversible error. This case is in no way compar-
able to the slight misstatement made in Instruction
Number 15.

The instruction quoted from
Holland v. State, (Texas), 206 S. W. 89,
was in effect covered in Instruction Number 22.

In the Erwin brief starting at page 64, counsel dis-
cusses certain instructions as being erroneous. He
also criticizes Instruction Number 16 because it
does not state that the overt acts must be done by
one of the conspirators. As héretofore pointed
oul, Instructions Number 22 and Number 24 make
this a requirement. Counsel also criticizes Instruc-
Instructions Number 22 and Number 24. In this
tion Number 18 but again we refer the Court t0
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connection we particulavly call the Court’s atten-
tion to the language ot instruction Nwmber 24 (v
the effect that the jury was iturtner instructed, **in
addition to aii wat tie court has herciotore In-
structed you.”’

Instruction 9 (a) has been hervetofore discussed and
is not the only instruction on the subject therein
contained. The jury could not convict on just one
instruction and the neccessity for the element of
knowledge is very fully presented in instruetion
Number 4 (b). Counsel ecriticizes Subdivision 5
(d) of Imstruction Number 16 as permitting the
jury to speculate as to what aet might be therein
included. Under this subdivision of the instrue-
tions, if a party to the conspiracy permitted, allowed,
enabled and assisted a house of ill-fame to operate
in violation of the State statutes and the ordinances
of Salt Lake City, then the same was a sufficient
overt act. As pointed out in the case of People v.
Tenorowicz, this is such an act, and if it was com-
mitted then the verdict was justified.

Erwin’s request, Instruction Number 19, seeks to
exclade from the jury’s consideration the testimony
of Ben Hunsaker. Certainly this evidence was ad-
missible and constitutes an admission on behalf of
Erwin that he was a party to the conspiracy alleged
in the complaint.

There was no error in the refusal of R qunest Number
22 because this sought to exclude from the con-
sideration of the jury any evidence with relation to
the conversation between Harris and Erwin. As
heretofore pointed out, the statements of Erwin at
this conversation were admissible to show a con-
sciousness of guilt on his part and to prove certain
statements made by Erwin, admitting his compli-
city in the conspiracy. If the evidence of these con-
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versations was properly admitted, then certainly
Instruction Number 22 was properly refused.

SUFFICIENCY OF THE EVIDENCE

Counsel for defendants insofar as the sufficiency
of the evidence is concerned have taken an isolated
fact and stated, this fact does not prove anything
so we will disregard it. They then move on to the
next fact and say the same thing and by this pro-
cess eventually eliminate all the evidence in the
case. After this elimination they say, there is no
evidence,

On questions of the sufficiency of the evidence,
cases usually stand or fall upon their own facts
and circumstances. By this, counsel for the State
means that after looking at the facts we must ask
ourselves, ‘‘was a conspiracy proved in this case
as alleged in the indictment?’” To again re-argue
and re-state the facts heretofore set forth would
not be useful, however, it is submitted that when
we congider all of this evidence together, we can-
not help but come to the conclusion that all of the
defendants were working together and to a common
end, that is, permitting, allowing, assisting and en-
abling vice establishments to operate in violation
of law for their own personal gain. Finch dis-
cussed the activities of Holt in opening and closing
the vice establishments and also guided him to the
persons who were to receive the moneys he col-
lected. Pearce attempted to get someone to make
the necessary collection and to keep the places of
viee ““in line,”” and the defendant, Erwin, admitted
his participation in this conspiracy. This evidence
irresistibly draws us to the conclusion that these
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defendants conspired as alleged and that the overt
acts as alleged were committed. In the case of

U. S. v. MeKee, 20 Fed. Cas. No, 15,600
(1576) 3 Dill 551, (Cireuit ('t.,, E. D.
Mo.),
instructions are set forth at length directing the
jury as to the manner in which they are to con-
sider the evidence. The instruction is as follows:

“When a conspiracy iz shown to exist, the
rule of law is that all acts done in further-
ance of the conspiracy by any of the con-
spirators., though not in the presence of
others, and all declarations made by any
of the conspirators to advance the common
cause, or in conmection with acts dome in
the promotion c¢f the conspiracy, though
not made in the presence of the other con-
spirators. are evidence against all of the
conspirators. Ome conspirator in such
cases is bound by all the acts and declara-
tions of his fellow conspirators done and
made to promote the common object; but
mere declarations, that is, statements of
real conspirators that some one else is
a member of the conspiracy is not evidence
to establish that fact. It must be estab-
lished by independent evidence of the acts,
conduct or admissions of the person him-
self, who is sought to be implicated ; but if
it is. bv snch other independent evidence,
once established to the satisfaction of the
inrv that a person is a member of a con-
spiracy, then the rule above stated apnolies,
and he is bound by the acts and declara-
tions of his co-conspirators, done and made
i1 fnrtherance of the illegal scheme, thoug™
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not made or done in his presence. This
distinetion is plain enough and when once
clearly apprehended by the jury, not diffi-
cult of application.”’

The rule in determining whether or not sufficient
evidence has been produced o permit the case to go
to the jury for its consideration is considered and
stated in

State v. Llewellyn, 71 Ut. 331; 226 Pac. 261
(1928) :

““The rule is controlled by the same prin-
ciples in criminal cases as in civil pro-
cedure. And in a civil case, Stam v. Ogden
P. & P. Co., 53 Ut. 248; 177 P. 218, this
Court said: ‘It is familiar doectrine in
this jurisdietion and perhaps in nearly
every other where the jury system pre-
vails, that if there is any substantial evi-
dence whatever upon which to base a ver-
dict, the court will not withdraw the case
from the jury or direct what their verdict
should be.”’

The Court further states:

“Our conclusion is that upon a motion for
a directed verdict of acquittal the province
of the court is to consider and determine
as a matter of law whether or not there
is substantial evidence of the guilt of
accused sufficient in law to support a con-
viction, and, if there is, to deny the mo-
tion and submit the case to the jury. If
the conrt is dissatisfied with theweight and
credibility of the evidence, he may after-
wards, upon that ground, set aside the ver-
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dict and grant a new trial, but such is no
grounds for directing an acquittal.”

The rule is not as indicated by counscl that the court
must find the defendants guilty in his own mind.
He should only determine whether there is ‘‘any
substantial evidence whatever upon which to base
a verdict.”” This is the rule which should govern
this Court. In

Helton v. Commonwealth, 245 Ky, 7; 53
S. W. 89 (1932),
the defendants were charged with a conspiracy-.

The Court there stated:

‘A conspiracy is almost necessarily estab-
lished by welding into one claim, circum-
stances which when considered separately
are of themselves insufficient and incon-
clusive, but when comnected and examined
as a whole, are sufficient to show it.

The question whether there is a confedera-
tion or conspiracy, if there is any evidence,
isin every case for the jury.”’

In O’Brien v. United States, 51 Fed. 674,
(Seventh Circuit, 1931), the Court
stated:

““The support which one may give to an
unlawful conspiracy naturally differs.
There are leading and minor roles to be
played. Onme actor is active, another non-
active. Omissions may, under certain cir-
cumstances, be tantamdunt to acts of com-
mission. Guilt may in some instances be
established by non doing, as well as by
affirmative acts, provided the intended
and actual effect of such non action is to

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



162

advance or consummate the object of the
congpiracy.”’

It was also pointed out by the court in this case
that a defendant need not know the full extent of
the conspiracy, nor the names of those participat-
ing. In

Breiner v. United States, 54 Fed. (2d)
1045 (Seventh Circuit — 1932),
the Court held that a defendant need not know all
those persons participating in a conspiracy. In

Blanstein v. United States, 44 Fed. (2d)
163 (1930 — Third Cireuif),
the Court stated that a conspiracy may be shown
by direct and positive evidence, by declarations or
writings, or by ciremstantial evidence, such as
show that the parties acted together or in concert,
or in a manner warranting belief that their acts
were the result of a previous agreement. In

Richards v. State, 43 Ohio App. 212; 183
N. E. 36 (1932),
the charge was forgery. However, a conspiracy
was proved in connection therewith. The Court
states that a conspiracy is usually proved by sep-
arate acts of several persons concentrating toward
the same purpose and states as follows:

¢ . . the greater the secrecy that is ob-
served relative to the object of such con-
enrrence, and the more apparent the sim-
ilarity of the means employed to effect the
object, the stronger is the evidence of the
conspiracy, and, wnere it is proved by their
conduct that alleged conspirators, were pur-
suing the same object by the same means
each performing a different part of the
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act with a view to its attalnment, it may be
coneluded that the parties were engaged

in a conspiracy to effect that object, and
a jury would be justified in so finding."’

In State v. Thompson, 69 Conn. 720; 38 AtL
868.

which is a case of conspiracy, the Court stated:

““The agreement to act in concert for the at-
tainment of the fraudulent purpose is sus-
ceptible of proof in different ways. There
may be direct evidence of the actual meet-
ing and agreement to pursue the common
object. The joint participation of all the
persons charged, in the acts by which the
common purpose is to be accomplished,
may be shown by direct evidence. The
combination may be established by proof of
the admissions of each of the accused con-
spirators, who are parties to the action,
made elther during or after the accomplish-
ment of the common purpose, proof of each
admission being received in evidence only
against the person making it. It may be
proved by circumstantial evidence, by proof
of the separate acts of the 1nd1Vlduals, and
of circumstances from which the illegal con-
federation may he inferred. From the na-
ture of the offense itself, such corrupt
agreement of the parties, entered into in
cecret, ean onlv in exceptional cases be es-

- tablished in any other manner. (19 Conn.
233, 237).” '
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The rule as stated in

People v. Goldaher, 17 Cal. App. (2d) 195;
61 Pac. (2d) 675 (1936),
is that where the acts of the conspirators support
a logical inference of conspiracy, that is sufficient.

In People v. Van Tassell 156 N. Y. 561;
o1 N. K. 274 (1898), the Court stated:

““It is well settled that where there is suffi-
cient evidence to justify the conclusion that
different persons charged with a crime
were acting with a common purpose and
design, although it does not appear there
has been a previous combination or confed-
eracy to commit the particular offense, yet
acts and declarations of each, from the com-
mencement to the consummation of the of-
fense are evidence against the others. A
conspiracy may be proved by circumstan-
tial evidence and parties performing dis-
connected overt acts, all contributing to the
same result, may, by the circumstances and
their general comnection or otherwise, be
«atisfactorily shown to be confederators in

the commission of the offense.”” (cases
cited) .

In Garland v. State, 112 Md. 83, 75 Atl
631: 21 Ann. Cas. 28 (1910): 3 Green-
leat on Kvidence, 16th Ed. 101, is
quoted as follows: :

“ . . . . If it be proved that the defend-
ants pursued by their acts the same object,
often by the same means, one performing
one part and another another part of the
same so as to complete it, with a view to
tha attainment of that same objeet, the jury
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will be justified in the conclusion that they
were engaged In a cunspiracy to etfeet that
object.”
We respectfully call the Court's attention to the
case of
Allen v. United States, 4 Fed. (2d) 688
(Seventh Circuit, 1927).
This case is probably as close as any to the evidence
introduced by the State in this case.
The case of People v. Tenorowicz, supra, is another
case to which we respectfully call the attention of
the Court. The case of
People v. Collier, 111 Cal. App. 215; 295
Pac. 898.
contains an excellent discussion as to the distinetion
of rules as to the weight and to the admissibility of

evidence, and also as to general principles of law
relating to conspiracies. An opinion on rehearing
of this case is found in
People v. Shurtleff, 133 Cal. App. 739; 299
Pae. 92 (1931).
which affirms the eonvietion of one of the defend-

ants whose conviction was reversed in the Collier
case.

Under the rules heretofore set out, it is submitted
that there is substantial evidence in this case upon
which the jury could well have returned a verdict
of gnilty of the conspiracy as alleged in the indiect-
ment, and as pointed out in the above cases we must
look at all of the evidence and not isolate the testi-
mony of each witness or each faect.
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IN ORDER TO JUSTIFY A REVERSAL THE
BERROR MUSY ACTUALLY PREJUDICE
THiG DEFENDANT,

Utah has a number of statutes relating to this

subject.

Section 105-53-2, Revised Statutes of Utah,
1933, provides as follows:

‘“Neither a departure from the form or
mode prescribed by this code in respect
to any pleading or proceeding nor any
error or mistake therein shall render it in-
valid unless it shall have actually pre-
judiced the defendant in respect to a sub-
stantial right.”’

Section 105-43-1, Revised Statutes of Utah,
1933, provides as follows:

“‘After hearing an appeal the court must
give judgment without regard to errors or
defects which do not affect the substantial
rights of the parties. If error has been
committed, it shall not be presumed to
have resulted in prejudice. The court
must be satisfied that it has that effect be-
fore it is warranted in reversing the judg-
ment.”’

Numerous cases have been decided under these stat-
utes and in all cases a substantial prejudice to the
rights of the defendant is required to justify &
reversal of the judgment. It is respectfully sub-
mitted that if there were any errors committed i

the trial of this lawsuit that those errors were
harmless and under the foregoing statutes affirm-
ance by this Court is necessary.
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CONCLUSION

Counsel for the state believe that the delendants
and each of them received a fair trial and that a
just verdict was rendered by the jurors in finding
the three appealing defendants guilty. The indict-
ment stated a public offense. Thg Bill of Partic-
ulars gave to the defendants in advance of the trial
more of the evidence than they would have been en-
titled to under the old forms of pleadings. The
testimony whieh was admitted in evidence before
the jury was material, relevant and competent in
every respect, and that evidence was sufficient to
iustify a verdiet finding the defendants and each of
them guilty of the crime of criminal conspiracy, in
that thev conspired to permit, allow and ‘assist
houses™ of ill-fame and gambling establishments to
operate in violation of law.

It is respectfully submitted that this Honorable
Court should affirm the judgment appealed from.

Respectfully submitted,

JOSEPH CHEZ,
Attorney General.
GROVER A. GILES,
Doputy Attorney General
CALVIN W, RAWLINGS,
District Attorney,
BRIGHAM E. ROBERTS,
Assistant Distriet Attorney,

1 by the Institute of Museum and Library Services
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