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JURISDICTION OF APPELLATE COURT
The Utah Court of Appeals has jurisdiction to hear this appeal pursuant to Rule 3
of the Utah Rules of Appellate Procedure and Utah Code Annotated § 78-2a-3 (2) (j).
STATEMENT OF ISSUES
L

DID THE TRIAL COURT ERR WHEN IT FOUND THE PLAINTIFF'S
MOTION AND AFFIDAVIT FOR WAIVER OF COURT FEES
DEFICIENT?
a. "The underlying empirical facts regarding the claim of indigency are
reviewable for clear error; the conclusion as to whether those facts
qualify the defendant as indigent is reviewable for correctness. State v.
Vincent, 883 P.2d 278, 282 (UT Ct. App. 1994).
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II.

DID THE TRIAL COURT ERR WHEN IT FAILED TO PULL OR STRIKE
THE PAPERS FILED BY THE DEFENSE WHICH BEAR THE NAME OF
AN ORGANIZATION FOR WHICH THE PLAINTIFF IS AN AGENT?
a. "The trial court's interpretation of the rules of civil procedure presents a
question of law which we review for correctness." Nunley v. Westates
Casing Servs., Inc., 989 P.2d 1077, 1090 (Utah 1999).

III.

DID THE TRIAL COURT ERR WHEN IT FAILED TO ISSUE DEFAULT
CERTIFICATES?
a. "The trial court's interpretation of the rules of civil procedure presents a
question of law which we review for correctness." Nunley v. Westates
Casing Servs., Inc., 989 P.2d 1077, 1090 (Utah 1999).
DETERMINATIVE STATUTES AND RULES
1.

Utah Rules of Civil Procedure, Rule 8 (a), Complaint for relief must contain "a
short and plain statement of the claim showing that the pleader is entitled to
relief." Complaint for relief must contain "a short and plain statement of the
claim showing that the pleader is entitled to relief."

2.

Utah Code Annotated § 78-7-40: "(1) Within ten days of receiving court notice
requiring an initial filing fee under Section 78-7-39, the litigant may contest
the fee assessment by filing a memorandum and supporting documentation
with the court demonstrating inability to pay the fee."

3.

Utah Code Annotated § 78-7-36 (see Appellant brief)

4.

Utah Code Annotated § 78-7-37 (see Appellant brief)
STATEMENT OF THE CASE
Plaintiff tiled suit against Defendants, all attorneys/law firms representing

PlaintifFs siblings in legal actions involving Plaintiff and/or her father, for slander and
libel. Plaintiff also filed a Motion and Affidavit for Waiver of Court Fees.
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Although the Defendants filed answers to the Complaint, Plaintiff attempted to file
default certificates alleging that Defendants failed to timely file their answers.
Defendants contest the actual date of service alleged in Plaintiffs affidavits of service.
The default certificates submitted by Plaintiff were not signed due to the inconsistencies
in the dates of service and because Plaintiff did not file the original certificates of service.
The matter was then set for an evidentiary hearing.
Prior to the evidentiary hearing, the Plaintiff filed a Motion to Strike and Disallow
all of the Papers Containing Forged Material. This motion was filed because Plaintiff
claimed that her rights were violated because she registered the name of Cragun &
Bushell and Defendants Ryan Bushell and Amy Dutson's answers were filed under the
caption of Cragun & Bushell, P.C., the law firm where both Defendants worked at the
time. The Trial Court denied the motion based upon the fact that it was "in no way
material to the causes of action pled in the complaint." Of importance, the Trial Court
also found that Plaintiff had "recently incorporated Cragun & Bushell, Inc., registered its
name with the State and paid the fees required to do so." The Court also noted that the
Plaintiffs Motion and Affidavit for Waiver of Court Fees was found it to be deficient.
The Court ruled that the Plaintiffs request to waive court fees was denied and that
Plaintiff was to pay the filing fee and Demand for Jury Trial fee by July 16, 2007 or the
Court would dismiss the case and strike the Demand for Jury Trial.
The evidentiary hearing was held, all parties were present except for the Plaintiff
who was committed to the Utah State Mental Hospital.
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dismissed the PlaintifFs case, with prejudice, due to the Plaintiff's non-payment of the
filing fees by July 16, 2007. The Plaintiff subsequently appealed the decision.
RELEVANT FACTS
1.

On or about April 11, 2007, Plaintiff filed a Complaint against Defendants
alleging claims of slander and libel and sought an award of damages including
punitive damages. See Trial Court Record pages 006-011.

2.

On or about April 23, 2007 Defendant Amy Dutson filed an answer to the
Plaintiffs Complaint. The other Defendants also filed answers. See Trial Court
Record pages 014-017, 018-021, 048-053, and 076-079.

3.

On or about April 26, 2007, the Plaintiff filed certificates of default which were
unsigned by the Court. See Trial Court Record pages 022-023, 024-025, 074-075,
083-084, 085-086, and 087-088.

4.

On or about July 5, 2007 the Court ordered that, due to the inconsistencies in the
dates of service of the Complaints upon defendants and because Plaintiff did not
file original certificates of service prior to Defendant's answer being filed, an
evidentiary hearing would have to be held. See Trial Court Record pages 219-222.

5.

On or about July 5, 2007 the Trial Court issued an Order finding the PlaintifFs
Motion and Affidavit for Wavier of Court Fees deficient and directed the Plaintiff
to pay court fees for the Complaint and Jury Demand she filed. The Trial Court
further ordered that if Plaintiff failed to pay the filing fee by July 16, 2007 the
Court would dismiss her case. See Trial Court Record pages 223-225.
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relevant to any issues alleged in the Plaintiff's Complaint. 3) The Trial Court did not err
in refusing to enter the default certificates against the Defendants because the Defendants
had already filed answers that showed meritorious defenses; the Defendants had disputed
the dates alleged by the Plaintiff in her affidavits of service; and the Plaintiff failed to
attend the evidentiary hearing which would have finally determined the disputes about
dates of service.
ARGUMENT
L

THE TRIAL COURT DID NOT ERR WHEN IT FOUND THE
PLAINTIFF'S MOTION AND AFFIDAVIT FOR WAIVER OF COURT
FEES DEFICIENT
Plaintiff argues that her affidavit of impecuniosity complied with Utah Code § 78-

7-36 (2) and that she was entitled to a hearing on her impecuniosity before dismissal of
her case. Furthermore, Plaintiff argues that once the clerk of the court "accepted" the
affidavit, a contract was established which somehow obligated the court to accept the
affidavit and waive all court costs and fees. However, Plaintiff is wrong in her assertion
that by a clerk simply taking the affidavit, the court is obligated to accept her claim of
impecuniosity. Utah Code § 78-7-37 indicates that "(1) Upon the filing of the oath or
affirmation with any Utah court by a nonprisoner, the court shall review the affidavit and
make an independent determination based on the information provided whether court
costs and fees should be waived entirely or in part." In the instant case, it was the Trial
Court's duty to review the affidavit of impecuniosity provided by Plaintiff and to make
an independent determination as to whether or not the fees should be waived. Here, the
Trial Court did in fact review the affidavit and made an independent determination that
Amy Dutson Appellee Pro Se
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Plaintiff was able to pay the fees. See Trial Court Record 223-225. Also of note, on
Plaintiffs affidavit it indicates that "the court will evaluate an applicant's financial
inability to pay court fees and costs. This decision is left to the judge's discretion. See
Trial Court Record page 5.
Many factors led the Court to believe, and support its finding, that Plaintiffs
affidavit of impecuniosity was insufficient. Specifically, Utah Code § 78-7-36 states in
part that an affidavit of impecuniosity "shall contain complete information on the party's
... (b) amount of income ... (c) assets ... (d) business interests ... (e) accounts
receivable; (f) securities, checking and savings account balances; (g) debts; and (h)
monthly expenses." A review of the Plaintiffs affidavit clearly indicates that Plaintiff
failed to comply with this statute. There are various areas where Plaintiff was required
to, but failed, to fill in vital information which would have allowed the trial court to
determine whether or not the court fees should have been waived. Specifically, Plaintiff
failed to fill in any employment information, whether she has income from other sources,
and whether she receives any government benefits. Furthermore, Plaintiff indicates that
she was uncertain how much her sister and father bring home after deductions. Plaintiff
also failed to include the value of her vehicles and failed to fill out any monthly expenses
and amounts in her bank accounts. Finally, Plaintiff gave no additional facts indicating
why she was unable to pay court fees and costs when asked on the affidavit. It should
also be noted that Utah Code § 78-7-36 also requires that "(5) in addition to the financial
disclosures, the affidavit shall state the following: I, AB, do solemnly swear or affirm that
due to my poverty I am unable to bear the expenses of the action or legal proceeding
Amy Dutson Appellee Pro Se
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which I am about to commence or the appeal which I am about to take, and that I believe
I am entitled to the relief sought by the action, legal proceedings, or appeal." This
affirmation is nowhere to be found in Plaintiffs affidavit. See Trial Court Record pages
1-5.
Of further support for the Trial Court's determination is the fact that although
Plaintiff was claiming that she was indigent and unable to pay court costs, she was able to
pay to register the name of Cragun & Bushell, Inc. in her own name. See Trial Court
Record pages 223-225. Based upon the insufficient affidavit and the fact that Plaintiff
could afford to pay to register the name of Cragun & Bushell, Inc., the Trial Court
determined that Plaintiff was able to pay the court fees in the present case.
Of most importance in this case is Plaintiffs failure to comply with Utah Code
§78-7-40 which

specifies

the

requirements

for

challenging

the

independent

determination by the Trial Court to deny the affidavit of impecuniosity. "(1) Within ten
days of receiving court notice requiring an initial filing fee under Section 78-7-39, the
litigant may contest the fee assessment by filing a memorandum and supporting
documentation with the court demonstrating inability to pay the fee." In the instant case,
the Trial Court denied, after reviewing, the Plaintiffs Motion and Affidavit for Waiver of
Court Fees in its order dated July 16, 2007. See Trial Court Record pages 223-225.
Plaintiff failed to file the motion required under Utah Code §78-7-40. See Trial Court
Record. In Zions First National Bank v. Brockbank, this court recently reviewed this
very same issue which is presented in an unpublished opinion by this court.

In

Brockbank, the Trail Court denied Brockbank's petition for fee waiver based upon his
Amy Dutson Appellee Pro Se
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affidavit of impecuniosity. This court held that "[i]f Brockbank disagreed with that
decision assessing fees, his remedy was provided by Utah statute. Under Utah Code
Ann. Section 78A-2-306, a trial court can consider whether to waive a court fee. See
Utah Code Ann. § 78A-2-306 (formerly § 78-7-39). If the court requires the fee, the
litigant "may contest the fee assessment by filing a memorandum and supporting
documentation with the court demonstrating inability to pay the fee." Id. § 78A-2-307
(formerly § 78-7-40). The trial court may then modify the fee assessment based on the
new information or documentation. See id" Brockbank, 2008 UT App. 121. Similarly,
Plaintiff failed to file the required memorandum.
Finally, Plaintiff argues that she was entitled to a hearing to determine her
impecuniosity based upon Utah Code § 78-7-37 which states in part, "(3) However, in
cases where an impecunious affidavit is filed, the judge shall question the person who
filed the affidavit at the time of hearing the cause as to his ability to pay. If the judge
opines that the person is reasonably able to pay the costs, the judge shall direct the
judgment or decree not be entered in favor of that person until the costs are paid."
(emphasis added). Plaintiff solely relies on this language as support that a hearing must
be held before a court can deny a motion for waiver of court costs.

However, if

Plaintiffs assertion is right, then Utah Code § 78-37-40 (requiring Plaintiff to file a
memorandum and supporting documentation with the court demonstrating inability to
pay the fee) would be nullified. Based upon the plain language of this statute, it is clear
that a person must be questioned regarding impecuniosity only when the case for which
they seek the waiver goes so far as to a hearing for the causes of action alleged in the
Amy Dutson Appellee Pro Se
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complaint and a judgment or decree is entered. The instant case did not go to an actual
hearing on the merits. Therefore, the Trial Court did not deny Plaintiff the right to a
hearing on her motion for waiver of court costs and fees. (It is of significance that an
evidentiary hearing was set for the case on September 13, 2008. The Plaintiff failed to
show up at this hearing. Had Plaintiff attended the hearing she could have had an
opportunity to be heard regarding her impecuniosity by the Trial Court).
The Trial Court did comply with Utah Code § 78-7-37 because it made an
independent determination as to the Plaintiffs impecuniosity based upon the information
provided by Plaintiff, i.e. affidavit of impecuniosity and the fact that Plaintiff paid to
register the name of Cragun & Bushell, Inc., and it did hold a hearing prior to dismissing
the case. Even if this court determines that a hearing is required, the Plaintiff failed to
attend the scheduled hearing and it is the Plaintiff, not the Trial Court, who should be
held responsible.
The Trial Court had the authority to make an independent determination, based
upon the information provided by Plaintiff in her affidavit of impecuniosity, whether or
not to waive the court fees. The Trial Court determined that the affidavit was insufficient
and informed the Plaintiff of this in an Order dated July 5, 2007. Plaintiff failed to
comply with Utah Code § 78-7-40 because she did not file a memorandum and
supporting documentation with the court demonstrating inability to pay the fees after the
Trial Court notified her that it denied her motion to waive court fees. Therefore, the Trial
Court was not clearly erroneous and was correct when it found Plaintiffs affidavit for
waiver of court fees deficient and Plaintiff should not prevail.
Amy Dutson Appellee Pro Se
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H.

THE TRIAL COURT DID NOT ERR WHEN IT FAILED TO PULL OR
STRIKE THE PAPERS FILED BY THE DEFENSE WHICH BEAR THE
NAME OF AN ORGANIZATION FOR WHICH THE PLAINTIFF IS
AN AGENT
Utah Rules of Civil Procedure, Rule 8(a), clearly states that a Complaint for relief

must contain "a short and plain statement of the claim showing that the pleader is entitled
to relief."

Here, Plaintiff filed a Motion to Strike and Disallow all of the Papers

Containing Forged Material See Trial Court Record pages 153-156. In this motion
Plaintiff claimed that all legal documents filed by Defendants Ryan Bushell and Amy
Dutson, containing the heading of Cragun & Bushell P.C., constituted forgery because
Plaintiff had previously registered the name of Cragun & Bushell, Inc. with the state of
Utah. However, Plaintiffs complaint fails to plead any cause of action supporting a
motion for improper use of a registered name.

After reviewing the Plaintiffs

memorandum and Defendants' response, the Trial Court denied the motion finding that
"plaintiffs motion [was] in no way material to the causes of action pled in the
complaint." See Trial Court Record pages 193-199
The Trial Court had discretion to grant or deny the Plaintiffs motion and it
properly held that, based upon Utah Rules of Civil Procedure, Rule 8 (a), that the motion
was in no way material to any of the causes of action pled in the initial complaint.
Accordingly, the Trial Court was correct in denying the Plaintiffs motion.
III.

THE TRIAL COURT DID NOT ERR WHEN IT FAILED TO ISSUE
DEFAULT CERTIFICATES
The Supreme Court of Utah has held that "[judgments by default are not

favored by the courts nor are they in the interest of justice and fair play." Heathman v.
Amy Dutson Appellee Pro Se
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Fabian & Clendenin, 14 Utah 2d 60, 62 (Utah 1962).
In the present case, Plaintiff alleged that the Defendants Kenneth Burton and
Burton Law Firm, P.C. were served on April 4, 2007 and filed affidavits of service to that
effect. Plaintiff alleged that Defendant Amy Dutson was served on March 28, 2007 and
filed an affidavit of service stating the same. Plaintiff alleged that the date each of these
Defendants filed their Answers was after the 20 day requirement. However, each of the
Defendants disputed the dates of service alleged by the Plaintiff and each filed sworn
statements attesting to the dates they were actually served. Accordingly, the Trial Court
refused to enter defaults and sent notice to the parties that an evidentiary hearing would
be held on September 13, 2007 to properly determine the inconsistencies.
Because of the discrepancy in service dates, the Court was correct in exercising its
discretion by not entering default certificates and/or judgments against the Defendants
until an evidentiary hearing was held. Such discretion should not be set aside, especially
where serious allegations were before the Court and where damages, including those of a
punitive nature, were being alleged in amounts well over $100,000.00. Furthermore, the
Trial Court did not blatantly refuse giving the Plaintiff defaults. Rather, the Trial Court
set the matter for an evidentiary hearing to sort out the truth. The Plaintiff did not attend
the hearing and the case was dismissed.
This case is also distinguishable from most default certificates/judgments in that
many Defendants dispute that actual date of service. Because of this fact, it was within
the Trial Courts discretion to not enter the default judgments. Default Judgments are not
favored and the Trial Court, properly, scheduled and held a hearing to determine whether
Amy Dutson Appellee Pro Se
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the defaults should be entered. However, Plaintiff failed to attend the hearing and the
Trial Court was correct in its decision to dismiss the case and not grant the default
judgments.
CONCLUSION
For all of the foregoing reasons, the decision of the Second District Court of
Weber County, Ogden Department should be upheld.

DATED this

day of July, 2008.

Amy W. I^utson
Appellee
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