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IN THE SUPREME COURT OF THE STATE OF UTAH

E. KEITH LIGNELL, MARIAN H. *
LIGNELL, his wife, BURTON M.

TODD and PHYLLIS W. TODD, * T
his wife, A R N S
* R
Plaintiffs and e
Appellants, * bLii 221979
v. * s R A
Clorh, Sumrzms Ceurt, Utah
CLIFFORD M. BERG and WILLIAM * Case No. 15001
R. BERG, a partnership, dba
BERG BROTHERS CONSTRUCTION *

COMPANY, and FIDELITY AND
DEPOSIT COMPANY OF MARYLAND, *
a corporation,

Defendants and
Respondents. *

ADDITIONAL PAGES 13-18

Plaintiffs are aware of no provision of the Utah Rules
of Civil Procedure that would permit Defendants-Respondents
to file a written supplement to either their oral argument
or their brief after the day of argument.l If, however, the
Court is inclined to consider Defendants' "additional pages"
Plaintiffs submit the following to correct the erroneous con-
clusions contained therein.

Apparently Defendants, and possibly the Court, miscon-

strued the thrust of Plaintiffs' argument relating to attorney's

lrule 75(p) (3), U.R.C.P., authorizes corrections, but
not supplements.
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fees. In this regard it is essential that the distinction be-
tween attorney's fees awarded as costs (§14-2-3) and attorney's
fees awarded as damages be kept in mind. Plaintiffs readily
concede that both Defendants pleaded an entitlement to attor-
ney's fees ("costs") under §14-2-3. (Plaintiffs attached
copies of Defendants' counterclaims as an appendix to their
Supplemental Brief.) Plaintiffs contend, however, that §14-2-3
does not authorize an award of attorney's fees on a Performance
Bond and thus Defendants would not be entitled to any award of
attorney's fees, either below or on appeal, based upon that
statute. Further, Berg Brothers Construction (the partnership)
was not, as Defendants claim, the principal on that bond. The
principal was Berg Construction Company (the joint venture).

Plaintiffs' second argument relates to Defendants' claim
that they are entitled to pass over to the Plaintiffs those at-
torney's fees awarded to the subcontractors. As Plaintiffs
understand Defendants' contention they are seeking this pass
through not as costs under §14-2-3 but as damages for breach
of contract.

At oral argument Plaintiffs contended that the action of
the trial court awarding over the subcontractors' attorney's fees
was improper since Defendants failed to plead attorney's fees
as an element of their damages and provided no proof of this

matter (as damages) at trial; further, the Court? made none of

"
2pefendants erroneously contend in Ehelr add;tlgnal
pages" that plaintiffs asserted there were "no . . . Iin ings
by De
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the necessary findings that would sustain such an award as
damages (see Plaintiffs' Supplemental Brief), and, in any event,
that it was the duty and province of the jury to award defendants
their damages for the contract breach and it made no award of
attorney's fees.

Defendants' argument that they pleaded an entitlement
to attorney's fees does not solve the rest of the deficiencies
relating to the award over; nevertheless, it has the potential
of creating a gross misunderstanding with this Court.

Even in its supplement, Surety does not contend that it
made any claim for attorney's fees other than on the Performance
Bond under §14-2-3. Berg Brothers Construction (the partnership)
claims, however, that it did make such claims. A review of the
record indicates that the purported "cross-claim” against the

owners relating to the Comstock-Murray Electric action was never

served on plaintiffs or their counsel; rather, it was mailed to

Ron Spratling, attorney for Murray-Comstock (R. D3l); thus,
clearly there was no properly pleaded claim over that would
sustain the pass through of the $21,000 in attorney's fees award-
ed the electricians, even if the other shortcomings did not
exist.

With relation to the drywallers' claim Berg apparently
did file a claim over. Plaintiffs moved to dismiss that claim
prior to trial (R. C780-78l). That matter was argued July 16,
1976, and is reported in pages 25-36 of the Supplemental Trans-

cript (blue backing). Plaintiffs there argued that any kind of
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a pass through to them was improper because a bond had been

posted which met the requirements of §14-2-2.

Defendants

stated that the cross-claim was intended to deal only with the

matter of extras under the construction contract and was simply

filed so that any extras proved by the subcontractors against

Berg would be considered in the overall accounting in the con-

tract action between the owners and the contractor. In this

regard Mr. Nebeker stated:

Mr. Nebeker:

"But the cross-claim is simply to say

?hat the determination on how much drywall he
is entitled to and how much the electri-

cian is entitled to goes into the overall
accounting . . ." (Supp T.32)

Thereafter the following dialogue took place:

The Court:

Mr. Nebeker:

As ; understand your response, Mr. Nebeker,
it isn't really you don't take issue with
what Mr. Tanner has said . . . "

"Sure . . ." (Supp T.33)

Based upon this representation by Defendants3 the trial court

denied Plaintiffs!

The Court:

Mr.

Tanner:

motion as follows:

Anything further on that motion, gentlemen?
The Court is going to deny that motion with
the explanation given of course that what
their intention is and the Court I think
understands it's merely what they want to
do and I'll limit it to that at the time

of trial.

As I understand the Court's ruling, it is
based upon the proposition that no such
claim as I was talking about is in fact
being made therefor?

3Mr. Beesley concurred in the representations of Mr.
Nebeker (Supp T.34-35).
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The Court: R;ght. They don't from their explanation
given me , they don't claim any other than
that entitled to under the contract.

My, Tanner: Thank you. Just want to make that clear.
(Supp T.36)

The record shows that Defendants did not intend to pass
through attorney's fees awarded to the subcontractors. If they
at one time so intended that position was clearly abandoned at
the pre-trial.

Defendants' contention that evidence regarding attorney's
fees was not presented to the Jjury is true. This was because
Defendants were not pressing any claim to fees other than as
costs under §14-2-3. Judge Hall's finding number 11 makes this
absolutely clear. The only claim for attorney's fees advanced at
trial by Defendants or the subcontractors was under §14-2-3 which
does not contain any provision that would authorize a pass
through.

In reviewing the record in preparation of this response
one additional fact of interest was discovered.

On August 15, 1975, Comstock and Murray Electric filed
an Amended Verified Complaint wherein they alleged in Paragraphs
2-5 that a joint venture existed between Clifford M. Berg,
William R. Berg and Frank C. Berg and that the joint venture
was the general contractor on the Incline Terrace Project. 1In
response thereto Surety, by answer of December 23, 1973, admitted
the allegations contained in Murray-Comstock's Paragraphs 2-5

and only took exception to the stated contract amount (R. C335);
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therefore, Surety's contention at trial and on appeal that there
was no joint venture should be precluded by its previous admis-~

sion that the joint venture did in fact exist.

Respectfully submitted,

EARL D. TANNER & ASSOCIATES
Earl D. Tanner
J. Thomas Bowen

Attorneys for Plaintiffs,
Lignell and Todd
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IN THE SUPREME COURT OF THE STATE OF UTAH

E. KEITH LIGNELL, MARIAN H. *
LIGNELL, his wife, BURTON M.
T70DD and PHYLLIS W. TODD, *
his wife,

Plaintiffs and

Appellants, *
V. *
CLIFFORD M. BERG and * Case No. 15001
WILLIAM R. BERG, a partner-
ship, dba BERG BROTHERS *

CONSTRUCTION COMPANY, and
FIDELITY AND DEPOSIT COMPANY *
OF MARYLAND, a corporation,

Defendants and
Respondents. *

APPELLANTS' SUPPLEMENTAL BRIEF

Pursuant to the notice from the office of the Clerk of
the Court dated February 8, 1979, respecting further oral argu=-
ment in this matter, plaintiffs-appellants submit the following
Brief on the question of the award of attorney's fees.

POINT I

ATTORNEY'S FEES ARE RECOVERABLE ONLY IN CERTAIN LIMITED
CIRCUMSTANCES.

It is a long established rule of this Court that attor-
ney's fees are not recoverable within the action itself unless

expressly provided by contract or authorized by statute. Cluff

V. Culmer, 556 P.2d 498 (Utah 1976); C. G. Hormon Co. v. Lloyd,
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28 Utah 2d 112, 499 P.2d 124 (1972); Hawkins v. Perry, 123 ¢

16, 253 P.2d 372 (1953); Marks v. Culmer, 7 Utah 163, 25 p, -

(1891). This Court, however, apparently espouses the View
under certain circumstances attorney's fees may be awarded x
element of consequential damages if incurred in a separate P

tion with a third party. Pacific Coast Title Insurance (o, :

Hartford Accident and Indemnity Co., 7 Utah 2d 377, 325 b.j

906 (1958). Plaintiffs are aware of no provision that would
require this Court to award attorney's fees, thus even ifa
party might qualify for attorney's fees on appeal, such anu

is clearly discretionary with this Court. Downey State Bank:

Major-Blakeney Corp., 556 P.2d 1273 (Utah 1976); Swain v. &

Lake Real Estate & Investment Co., 3 Utah 24 121, 279 P.2d 7

(1955). Plaintiffs submit, however, that the criteria fora
party to qualify for an award of attorney's fees on appeal i
very limited and that defendants do not so qualify under the
facts of this case. 1In the instant case it is undisputed the
none of the contracts between the parties provided for an
of attorney's fees; therefore, any award must be justified#
an element of consequential damages or must be based upon &t
ute.
POINT II

AN AWARD OF ATTORNEY'S FEES AS AN ELEMENT OF CONSERE
TIAL DAMAGES WOULD NOT ENTITLE DEFENDANTS TO ANY AT‘I‘ORNEY's
FEES ON APPEAL.

. : tion~
Although attorney's fees incurred in another ac
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in some instances, be a proper element of consequential damages,
they can only be considered if such fees are reasonable, in-
curred in good faith and with a reasonable probability of success,

and were reasonably foreseeable by the parties. Pacific Coast

Title Ins. Co. v. Hartford Accident Indemnity Co., supra; Armstrong

Construction Co. v. Thompson, 390 P.2d 976 (Wash. 1964); Annot.,

4 A.L.R. 3d 270 (1965). Fees incurred in prosecuting or defending
a case between the parties cannot, however, be awarded as an
element of consequential damages. Defendants here, therefore,
would not be entitled to attorney's fees on appeal since such
attorney's fees would be "within the action itself" and are clear-

ly precluded by the decisions of this Court. Pacific Coast Title

Ins. Co. v. Hartford Accident Indemnity Co., supra.

A. An award of attorney's fees as consequential damages

below would preclude both Berg and the surety from any award of

attorney's fees.

If this Court concludes that the attorney's fees were
awarded by the trial court as an element of consequential dam-
ages the only portion of those fees that could be sustained a-
gainst the owners would be those awarded to the electrical
contractor ($21,000.00) and to the drywaller ($11,000.00}. The
award by the trial court to the surety ($21,000.00) and to Berg
($21,000.00) could not be sustained because such an award would
be "within the action itself." Even as an element of consequen-
tial damages, however, the assessment against the owners of the

attorney's fees awarded to the subcontractors would be improper
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under the facts of this case and the state of the recorg

B. Neither Berg nor the surety pled nor proved attor

ney's fees as an element of consequential damages.

The counterclaims filed by Berg Brothers and the suret;
request attorney's fees in the amount of $35,000.00 each undey
the Labor and Material Bond statute, §14-2-3, U.C.A. (Copies ¢
the counterclaims are attached hereto as Appendix pages A-] an
A-2). Neither of the defendants requested that they be awardy
the attorney's fees incurred in their suits with the subcontry
tors as an element of their damages. Further, there is no
finding by the trial court in this matter that the fees were
incurred in good faith. 1In fact, the record indicates to the
contrary; the subcontractors, Berg Brothers and the surety

banded together against the owners (Supp. T.15). See Bryce

Plumbing & Heating Co. v. Maryland Casualty Co., 21 F.Supp. &

(D.C.S.C. 1938) (attorney's fees unnecessarily incurred not

awardable). There was no finding or evidence which would pern:
a determination of how much of the time and effort of the atiy
neys for the drywaller and the electrician was devoted to thei:
claims against the contractor and the surety and how much of

their time and effort was devoted to the various claims broug
by them against the owners directly. In the absence of such ¢
breakdown it is impossible to tell what portion of attorney's’
awarded to the subcontractors would be properly included as @
element of consequential damages had that matter been raised #

trial. Further, there is no pleading and no finding by the o
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court that the attorney's fees awarded to the subcontractors
against the surety were reasonably foreseeable at the time the

contract was made.l Pacific Coast Title Ins. Co. v. Hartford

Accident Indemnity Co., supra.

C. The contract between the owners and the surety

specifically excludes an award of attorney's fees as an element

of consequential damages.

The Labor and Material Bond, as it relates to the obliga-
tion between the surety and the owners, provides:

"2, The above named Principal and Surety hereby
jointly and severally agree with the Owner that every
claimant as herein defined, who has not been paid in
full before the expiration of a period of ninety (90)
days after the date on which the last of such claim-
ant's work or labor was done or performed, or mater-
ials were furnished by such claimant, may sue on this
bond for the use of such claimant, prosectue the suit
to final judgment for such sum or sums as may be justly
due claimant, and have execution thereon. The Owner
shall not be liable for the payment of any costs or
expenses of any such suit." (emphasis added) (See
Page A-5 in the appendix to the Appellants' Brief
where the Labor & Material Payment Bond is set forth
in its entirety.)

It is apparent, therefore, that the only contract between
the surety and the owners respecting attorney's fees required
the surety to save the owners harmless from all costs and ex-
penses in suits brought by materialmen and laborers under that
bond. This indicates that the surety, the owners and the prime
contractor all contemplated the possibility that there would

be costs and expenses incurred in suits by subcontractors and

11t is submitted that in this case it would have been
impossible to foresee that the bonding company would refuse
to pay claims which it believed to be fair and just and proper
1n af%%&ﬂ?{'—/n the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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specifically provided in the bond that the owners would not
be liable for such. Therefore, even if this Court can ignore
the fact that no request was made below by defendants for aj
award of attorney's fees as consequential damages, no finding
were made by the trial court respecting that issue and no
findings were made by the court which would SUpport an awargd
of consequential damages, the clear language of the contract
between the parties would preclude such an award and should be
controlling with respect to that issue.

If this Court were inclined to the belief that the cop
tractor and surety should be entitled to recover as consequen
tial damages the attorney's fees awarded to the subcontractors
below, this cause would have to be remanded for evidence and
findings on (1) the good faith of the surety in requiring the
subcontractors to go to trial on their claims under the bond,
(2) the portion of subcontractors' time spent pursuing the
bond claims as distinguished from that spent pursuing the man
causes of action pleaded by the subcontractors against the
owners,? all of which were successfully defended by the owners
who received judgment of "no cause," and (3) the foreseeabilit
of the surety's action in refusing to pay subcontractors evel
though surety believed the subcontractors' claims to be meritr

orious.

2lio evidence was adduced at the trial on.this alloca”
tion, the award was for all services rendered, without
pro-rating.
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POINT III

SECTION 14-2-3, U.C.A., DOES NOT PROVIDE FOR AN AWARD
OF ATTORNEY'S FEES BELOW OR ON APPEAL UNDER THE CIRCUMSTANCES
OF THIS CASE.

Even if this Court concludes that the award of attor-
ney's fees below was based upon §14-2-3, and was not an element
of consequential damages, defendants still would not be entitled
to attorney's fees on appeal.

A, Under statutes such as §14-2-3, U.C.A., no award

can be made for attorney's fees incurred on appeal.

A recent Florida case has met head-on the question of
the award of attorney's fees for services of attorneys on appeal.
Section 84+291 of the Florida Statutes, a statute similar to
our §38-1-18, U.C.A., states:
"In any action brought to enforce a lien under
this chapter, the prevailing party shall be enti-
tled to recover a reasonable fee for the services.
of his attorney, to be determined by the court which
shall be taxed as part of his costs.”
The District Court of Appeals for the First District in John T.

Wood Homes, Inc. v. Air Control Products, Inc., 177 So.2d 709

(Fla. 1965), held that such a statute would not permit the allow-
ance of attorney's fees for services on appeal. This holding
was affirmed by the Supreme Court of Florida in Sunbeam Enter-

prises, Inc. v. Upthegrove, 316 So.2d 34 (Fla. 1975), citing

inter alia, a United States Supreme Court case which held that
. v
the "american rule" respecting the award of attorney's fees was
v
that, since statutes providing for the award of attorney's fees
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were in derogation of the common law, they should be strict]
construed. The Supreme Court of Florida held:

"[2] This Court has consistently held that the
award of attorney's fees is in derogation of

the common law and that statutes allowing for
the award of such fees should be strictly con-
strued. Weathers, for Use and Benefit of Ocean
Accident & Guarantee Corp. v. Cauthen, 152 Fla.
420, 12 So.2d 294 (1943); Great American Indem-
nity Co, v. Williams, et al., 85 So.2d 619 (Fla.
1956); Kittel v. Kittel, 210 So.2d 1 (Fla. 1968);
Stone v, Jeffres, 208 So.2d 827 (Fla. 1968). See
also Jackson v. Hatch, supra.

"{3] We agree with petitioner that the District
Court erred in awarding attorney's fees on appeal
to respondent since Section 713.29 (formally §84.29)
does not expressly authorize the award of attorney's
fees on appeal and we would adopt the reasoning of
the District Court of Appeals, First District, in
John T. Wood Homes, Inc. v. Air Control Products,
Inc., that ' . . . the statute by not specifically
setting out attorney's fees incurred on appeal would
not encompass the allowance of such a fee.' Accord,
Babe's Plumbing, Inc. v. Maier, supra. See, Alyesk
Pipeline Service Co. v, Wilderness Society, et al.,
421 U.S. 240, 95 S.Ct. 1612, 44 L.Ed.2d 141 (1975),
Supreme Court of the United States, opinion filed
May 12, 1975."

There have been numerous cases in Utah respecting th
award of attorney's fees to the "successful party" under
§38-1-18 relating to mechanic's liens foreclosure. None ap
pear to deal with the award of attorney's fees for services ¢

appeal. See, e.g., Palombi v. D & C Builders, 22 Utah 24 %

452 P.2d 325 (1969).

Plaintiffs submit that when dealing with attorney's
fees awardable by statute the "Florida rule" is correct and
that the provisions of §38-1-18, and those of its sister stit
the boré

§14-2-3, relating to labor and material claims under
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statute, should be strictly construed as in derogation of the
common law and that no attorney's fees for services in an

appeal should be taxable as costs on appeal in the absence of
express statutory authority to that effect. 1In cases involving
contract provisions for attorney's fees, however, such an award

for appellate services would be a matter of the discretion of

the court. Swain v. Salt Lake Real Estate Board, supra (attor-

ney's fees denied). Of course, in this case there is no such

contractual provision,

B. An award of attorney's fees below based on §14-2-3

would preclude the pass through of the subcontractors'! fees to

the owners.

If the award of attorney's fees below was based upon the
bond statute, a conclusion which plaintiffs contend cannot be
supported by the record of this case since the action between
plaintiffs and defendants surety and contractor was not an action
based upon a Labor and Material Payment Bond but, rather, was
based upon a Performance Bond (see Appellants' Brief, pp. 46-58
and Appellants' Reply Brief, pp. 29-34), the award over of the
attorney's fees with relation to the electrical subcontractor and
the drywaller must be reversed. There is no provision in that
statute, nor any other, for the contractor and the surety to
recover over against the owners the attorney's fees awarded to
the subcontractors whom they failed and refused to pay. Such
recovery over can only be obtained by pleading and proving a
claim for consequential damages as has been discussed above.
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C. Expansion of the Labor and Material Payment Bapg

statutes to Performance Bonds would be injudicious.

Plaintiffs have previously argued in their Brief thy
the attorney's fees provisions of §14-2-3 should not be ex-
panded to include suits by an Owner against his prime contrac
and surety under a construction contract and Performance Bop;
Such an expansion would be in derogation of the common lawry
and subject to the rule that statutes providing for attorney'
fees should be construed strictly.

Further, this Court should be particularly careful n:
to write into the contractor's bond statute or the Performan
Bond contract a provision permitting the successful party in:
suit on a Performance Bond to recover attorney's fees. This
would open the doors for any successful owner bringing suit
on a Performance Bond to recover, in addition to the princip
obligation, its attorney's fees. The bonding companies have
specifically left such a provision out of their contract. W
such provision appears in the statutes and even if it did it
would be subject to strict construction. Nonetheless, the
trial court made an award of attorney's fees as part of the
costs in this case. This award is erroneous and should be
reversed and there should be no attorney's fees award to eitlt
the appellant or respondent for the services of its attorneyt
below or on appeal.

In addition, the mere fact that the cases were combi¥

. C - i
for trial would not justify obliterating the distinction be
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the essential elements of the causes of action pursued by the

subcontractors and the claim made on the Performance Bond and
the principal contract between the owners and the prime con-

tractor.

D. The owners were awarded their costs against the

subcontractors.

As has been noted, under §14-2-3 attorney's fees are
awarded to the successful party and taxed as costs. The owners
were the "successful party" in all of the suits brought by the
subcontractors against them and the trial court awarded the
owners their costs against those subcontractors. As this Court
recognized a long time ago, in any lawsuit there can only be
one "prevailing party" so far as costs are concerned. Checketts
v. Collins, 78 Utah 93, 1 P.2d 950 (1931). Thus, it would be
improper now, under the guise of the bonding statute, to assess
against the "prevailing party" i.e. the owners, those attorney's
fees awarded as costs to the subcontractors in their suits with
Berg and the surety.

E. The clerk's notice appears to preclude an award

under §14-2-3.
The notice prepared by the Clerk of the Supreme Court
requests information on the issue of the award of attorney's

fees as distinguished from those assessed as damages. Since an

award under §14-2-3 is not assessed as damages but is taxed as
costs, plaintiffs assume that the real area of inquiry by this

Court is that of attorney's fees as consequential damages and

If so
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defendants-respondents clearly would not be entitled to fees
on appeal.
CONCLUSION
The contractor and < umder apgropn‘a)‘; eircumstanees,
urety maygqbe ‘entitled to an awar
below of attorney's fees as consequential damages; however,
there is no pleading nor proof relating to that matter at ty
point in the litigation. In addition, such a theory of rec:
ery would clearly preclude an award of attorney's fees to i
contractor and surety below and would preclude an award of i
torney's fees on appeal. Even if the award of attorney's f
below is held to have been based upon the statute, §14-2-3;:
further award of attorney's on appeal would be precluded by
the Florida rationale and the pass-through of the subcontra
or's fees (some $32,000.00) as "costs" would have to Dbe rew
Plaintiffs respectfully submit that no theory thatt
appeared in the case so far would sustain an award of additi
fees on appeal.
Respectfully submitted,
EARL D. TANNER & ASSOCIATES
Earl D. Tanner

J. Thomas Bowen

Attorneys for Plaintiffs,
Lignell and Todd
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the dorly ocuti £ ¢ ' T
the orderly prosccution of the work. Ia 4 like manner rhe plaintifs
r ntilis

fa1lad zo muke timels cress voear
© eimely progress nayaeats to the é.ecrrical sudbeontracrors

. P ; "
Lomstock Zliectric ang durray Elsctiric, ind failed ina aroicrarily
1 dlOLCrQ %

reiusaed

Lo execute written change ordurs wiich causad Comstock

5 walk off P { det
quit and wvalk off the Joo and delay the conmstruczion of the orojecct.

Plaintiffs have failed to pay in fuil for the work performed and naterial
furnished by said subcoatractors, all of which acts of interference ware
coatrary to the terms of the contract and caused the said subconcractors
zo file suit against the plainciffs and also upen the paymant bord issued
oy this defendaa:. Dcfendant denies the allegations of paragraphs 12 and
13.

COUNTERCLATM

Defendant complains of the plainciffs E. Reith Ligael! aad
Harion H. Lignell, his wife, and Burton M. Todd and Phyliis W. Todd, nis wife,
and alleges as follows:

1. Defendant incorporates herein its answers co paragrapns 12
and 13 of Plaintiffs’' Third Cause of aAction.

2. Defendant furnished its performance and payment bond
pursuant to Chapter 2 of Tictle 14, Utah Code Annotated, 1953, The statuce
provides as follows:

In any action brought upon the bond provided for
under this chapter the successful party shall be encitled
to recover a reasonable actornev's fee Zo be fixed >y
the court, wnich shall be taxed as coscs in the actiom.

(14-2-3)

3. Plaintiffs still owe the subcontractors Copinga and Greenwood
and Comstock Electric and Murray Zlectric a sum of money for the work
performed by said subcontractors on che Incline Terrace Apartmeats, and
plainciffs furcher owe Berg Brocthers Construction Company a sum of zoney
for the work performed by the gcueral contraccor as alleged in their
separate Complaints filed herein.

4. Dursuant to the provisioas of L4=2-3, chis defendant is
entitled o vecover a reasonable attorneys' fee to be fixad by che 2ouct
which defendant alleges to be the sum of $35,000 for accorneys' fees and
expeuses.

WUEREFORE, defendanc Fidelity and Deposit Company of Maryland

f gurecy. . . . S
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' CCOUNTERC LA

LLo3erg aac WillamR, Zerg, d/ma Jerg

Construction Comgany complain of the zia.atifis 2, Xeuth Lignel; 3

o

ney
Lignell, aus wife, and 3urton M, Todd and Phyllis W, Todd, his wifa -
" as iollows:

1, Defendants incerporate heralna their answers o paragraang

of plaintifis' Third Cause cf Action,

2, Defencants, Culiord M, 3erg and William R, lerg, &

2T S, 3

Constwuction Company &5 Zriacipais oa tae :

i furnished the same pursuant o Chagpter 2 of Title 14, Utaa Cocedan

, 1953, The statute srovides as Ioilows:
"In any action srou agon the sond zrovided for undar this
chapter the successiul zarty saail be entit.ed 10 recovera
reasonable aticrney's I : ac by the court, whica
snall be taxed 35 cecsis o the acuca,

(14=2-3)"

3, Plaintiffs at the present time cwe the subcontractors O

i Greenwooed and Comstock Slectric and MuwTay ZlecTic a sum of moneyl
| work periormed by said subcontractors on the Iacline Tarrace Apanas
It
Il plaintiffs further owe Berg 3rothersConstruction Company 3 sum of mors
ii

i e
I work pericrmed by the gereral contracter as alleged 1a pricd Compiami

claims and Counterclaims filed herain,

4, Pursuant to the grovisions of 14-2-3, Taese defendantis ¥
to recover a reasonaole asterneys’ ise o be fixaed by the cour Wk
allege to be the sum of $35,000.00 fer attorneys' iees and axpenses.

Deiendants inccrgcrate herein all ailirmative derenses, Cro¥™

5 . R jalr.tlfl
counterclaims wnich nave Sreviousiy seen al.egad against tae?

" Lignall and Todd,

L A-2

y y . . . L UCLSLEY o HARABON .
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