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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

Q}) IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

B. N. GLANVILLE, JOSEPH D.
SANDERS and CHERYL M. SANDERS,

Plaintiffs,
vs.

THE CITY AND MUNICIPALITY OF
DRAPER, THE DRAPER CITY BOARD
OF ADJUSTMENT, THE DRAPER CITY
PLANNING COMMITTEE, THE DRAPER
CITY COUNCIL, CHARLES L.
HOFFMAN, Mayor of the City of
Draper, ROBERT BROWN, KIM
STEVENS AND JOHN DOES I
through X,

Defendants.

COMPLAINT

civit vo.  A0DAL >AT 1R

Judge ElEAMIAAU S Tatalelh

VO el Tze Lo

Plaintiffs, and each of them, complain of the Defendants,

and each of them, and allege in support of their Complaint as

follows:

PARTIES AND GENERAL ALLEGATIONS

1. That Plaintiffs Joseph D. Sanders and Cheryl M.

Sanders, hereinafter referred to as "Sanders", are presently

residents ¢f £an Diego County, State of Califcrnia, at other
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times relevant hereto, they have been residents of Salt Lake
County, State of Utah.

2. That Plaintiff B. N. Glanville, hereinafter referred to
as "Glanville”, is a resident of Malheur County, State of Oregon.

3. That the Plaintiffs, and each of them, are or have been
at times relevant hereto, possessed of by way of legal and
equitable ownership, a parcel or parcels of real property located
at or about the street address commonly referred toc as 13735
Shadow Mountain Lane, Salt Lake County, State of Utah.

4, That the parcels which the Plaintiffs own are more par-
ticularly identified in Exhibit "A" attached hereto and incor-
porated herein by this reference. The parcels referred to can be
identified as parcels .018, .019 and .020.

5. That parcelis .018 and .019 are presently owned by
Plaintiff B. N. Glanville and shall hereinafter be referred to as
"the Property".

6. That the Property is lccated within the boundaries of
the City of Draper.

7. That the City of Draper is a city municipality organ-
ized and existing under and by virtue of the laws of the State of
Utah.

8. That Defendants City of Draper Planning Committee, City
of Draper Board of Adjustment, the City Council of the City of
Draper, their respective memkers and Mayor Charles L. Hoffman,
were duly eilected or appointed and as such are commissioned,

qualified and act as members of their respective municipal or



administrative bodies at times relevant hereto. These Defendants
may be referred to from time to time collectively as "Draper
City".

9. That Defendants City of Draper Planning Committee, City
of Draper Board of Adjustment, the City Council of the City o*
Draper, their respective members and Mayor Charles L. Hoffman, at
all times relevant hereto have purportedly acted within the scope
of their authority in regards to the actions complained of
hereafter.

10. That Defendants Robert Brown and Kim Stevens are both
residents of Salt Lake County, State of Utah and shall herein-
after be referred to respectively as "Brown" and "Stevens".

11. That Brown and Stevens claim a legal and equitable
ownership interest in real property which is a adjacent and
contiguous to the Property.

12. That Brown and Stevens may own their respective parcels
of property jointly with others who are unknown presently to the
Plaintiffs but are designated herein as John Does I through X.

13. That at all times mentioned herein relevant to Brown
and Stevens, John Does I through X, together with Brown and

tevens have acted jointly, within their respective capacity as
property owners, and, with regard to John Does I through X,
within the scope of their agency as to Defendants Brown and
Stevens.
14. That B. N. Glanville is currently the owner of the

Property.



15. That prior to B. N. Glanville's ownership of the
Property, the Property was owned by Sanders and conveyed to
Glanville on or about the 19th day of May, 1988.

16. That Defendant Draper City, et al. is empowered and
entrusted with the responsibility and authority to nanage,
regulate and police the development and improvement of real
property within its boundaries pursuant to the laws of the State
of Utah and its own municipal ordinances.

17. That in the furtherance of the responsibility and
authority granted Draper City by the laws of the State of Utah,
Draper City has established and empowered a planning committee
and Board of Adjustment to assist in the management, policing and
regulation of real proverty and its development within the
municipality of Draper.

18. That part of the authority exercised by the City of
Draper, et al. is the pcwer to contrcl, regulate, approve and
disapprove the subdivision of real property and to regulate the
improvements and structures built on real property within the
boundaries of the City of Draper granting variances and setting
conditions for the development of real property and the construc-
tion of improvements therecn as might be just and equitable.

19. That in the furtherance of the power and authority of
the City of Draper as set forth above, there has been established

as political subdivisions of that municipality, a planning



committee and a Board of Adjustment to reqgulate, administer and
administratively adjudicate petitions and applications relevant
to real property.

20. That, among other things, the planning committee has
the authority and the responsibility to regulate, approve and
disapprove applications for the subdivision of real property.

21. That, among other things, the Board of Adjustment has
the authority to regulate, approve and disapprove applications
and petitions for variances from zoning ordinances in effect in
the City of Draper.

22. That all of the acts undertaken by the City of Draper

1. complained of herein, were purportedly undertaken within

et
the scope of their authority as represented by the laws of the
State of Utah and the ordinances of the City of Draper and
particularly those actions of the City of Draper in awarding
variances and issuing building permits in regards to the Property
and adjacent parcels of land.

23. That the Plaintiffs, at times relevant hereto, claim an
interest under a deed, or written contract, and their interest in
the Property is affected by a municipal ordinance and otherwise
by the actions of the Cicy of Draper.

SPECIFIC ALLEGATIONS

24. That Sanders purchased parcels .018 and .019 from
individuals Xnown as Martin S. Ovard, Reva S. Ovard, Ben F. Ovard
and Helen F. Ovard, hereinafter referred to as "Ovard", on or

about November 8, 1982.
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25. That Sanders believed that parcels .018 and .019 were
"lots", as to which a building permit would be issued and appro-
priately subdivided, within the meaning of state statutes and
City of Draper ordinances.

26. That Sanders believed this because the home in which he
was presently residing was also constructed by Ovard. Ovard
constructed the home pursuant to a building permit issued by
Draper City as to the one acre parcel.

27. That he believed that parcels .018 and .019 were
properly subdivided lots for which he could receive a building
permit in their present form, because a building permit had been
previously issued as to parcel .020, the parcel upon which the
home had been constructed.

28. That application had been previously made by one Layne
Newman and others, to subdivide the Property and adjacent par-
cels, but the applications and petitions had been denied by the
County of Salt Lake and the City of Draper.

29. That in fact, the Property and adjacent parcels had
never been properly subdivided receiving the appropriate app-
rovals from City of DPraper political subdivisions.

30. That Sanders purchased parcels .018 and .019 for
consideration assuming their value to be equivalent to a properly
and legally subdivided lot as to which he could receive, without

a variance or subdivision approval, a building permit.



31. That Sanders purchased those parcels for $26,000. The
parcels had a market value, for the reasons set forth herein, of
$8,000.

32. That in purchasing the Property, Sanders acted inno-
cently and reasonably and in ignorance of the true status of the
Property, relying upon the representations of the sellers and the
actions of the City of Draper.

33. That on information and belief, the City of Draper and
its political subdivisions granted Ovard a variance to build the
home that was subsequently purchased by Sanders on an illegally
subdivided two acre parcel of land.

34. That the subject home, constructed by Ovard and subseg-
uently purchased by Sanders, was constructed contrary to the
variance, the building permit and Draper City subdivision regula-
tions because it was located on a one acre parcel.

35. That the sale of parcels .018, .019 and .020 by Ovard
were illegal and constituted a class B misdemeanor under state
statutes and Draper City ordinances. All subsequent sales have
been likewise illegal.

36. That subsequent to the purchase of the parcels referred
to above by Sanders, Sanders learned that the parcels were not
properly subdivided and that the building permit would not be
issued as to parcel .018 or .019 without further subdivision app-
roval.

37. That since that time, the City of Draper has attempted,

contrary to state law and City of Draper ordinance, to grant



variances which in effect attempt to approve the subdivision of
the three parcels.

38. That the attempts of the City of Draper so to do, have
been ineffective, and are contrary to state law and City of
Draper ordinances.

39. That since the time the City of Draper has become aware
of the conduct of Ovard which is contrary to state law and City
of Draper ordinance, the City of Draper has ignored and continues
to ignore those circumstances and has failed to enforce its laws
and the laws of the State of Utah or has attempted to enforce
those ordinances and laws in an ineffective manner.

40. That the City of Draper has a duty to police, manage
and regulate the development of r=al property within its muni-
cipal borders and has utterly failed, in this case, in that duty.

41. That by reason of the action of Ovard and City of
Draper, the Plaintiffs are reascnably confused and uncertain
about their legal rights as regards to the Property and others.

42. That, among other things, there is a duty on the part
of the City of Draper, by way of enforcement of its ordinances
and the laws of the State of Utah to prosecute violations of
those laws and ordinances. This duty has been icnored and the
City of Draper has utterly failed to prosecute these violations.

43. That on or about July, 1988 the City of Draper, acting
by and through its Board of Adjustment, attempted to ratify the
illegal conduct of Ovard by granting a "variance" on the applica-
tion of Mountain West Savings, a banking instituticn, represented

by its purported agent, Ovard. That the so called "variance"



further confuses the legal rights and interest of not only the
Plaintiffs, but the owners of adjacent parcels of iand.

44. That the actions of City of Draper by and through its
Board of Adjustment are without or beyond the jurisdiction of the
Board of Adjustment.

45. That in any event, the City of Draper has ignored the
enforcement of the conditions attached to the granting of the
"variance" as they relate to adjacent property owners, all of
which has damaged the Plaintiffs and created uncertainty as to
their true legal status in regards to the Property.

46. That the Plaintiffs have been damaged by virtue of the
conduct of the City of Draper alleged above, inasmuch as their
property has been reduced in value, the Sanders have lost the
ownership and equitable interest in parcel .020 altogether and
the uncertainty surrounding these properties has resulted in
litigation was necessary to ascertain the true legal rights and
standing of the Plaintiffs. In addition, the Plaintiffs have
been deprived of the full use and enjoyment of the Property.

FIRST CAUSE OF ACTION
(Writ of Mandate or Mandamus)

47. The Plaintiffs incorporate by this reference the
allegations contained in paragraphs 1 through 46.

48. The Plaintiffs are entitled to a Writ of Mandate or
Mandamus (hereinafter "Mandamus") requiring the City of Draper to

perform its required duties and actions, and more particularly:



(a) To fully prosecute the violations of its laws and
the laws of the State of Utah set forth above in relation to
the illegal subdivision and sale of illegally subdivided
"lots" (the Property).

(b) To enforce its conditions placed upon the granting
of zoning variances by way of sanction, fine, a finding of
nuisance or action authorized by law.

(c) Take such action as might be necessary through its
appropriate political subdivisions, namely the planning
committee, to correctly define the status of the Property.

(d) To declare null and void the action of the Board
of Adjustment for the City of Draper insofar as it relates
to the purported subdivision of the Property.

(e) To declare null and void the action of the Board
of Adjustment of the City of Draper insofar as it relates to
the Property and its action of July, 1988 due <o the lack or
want of jurisdiction for such action.

49. That the Plaintiffs have attempted to resolve the

issues raised above informally and directly with the City of

Draper, but without satisfaction.

50. That there exists no plain, speedy and adequate remedy

other than this Complaint for the issuance of a Writ of Mandamus.

51. That the Plaintiffs have sustained damages by virtue of

the conduct alleged above which should be ascertained and found

by a jury.

10



SECOND CAUSE OF ACTION
(Declaratory Judgment)

52. That the Plaintiffs incorporate herein by this refer-
ence the allegations contained in paragraphs 1 through 51 of the
Complaint.

53. That the Plaintiffs are entitled to and should receive
a declaratory relief deciding the questions of construction and
validity under the ordinances and actions of the City of Draper
and more particularly pursuant to § 78-33-1, Utah Code Ann. (1953
as amended).

THIRD CAUSE OF ACTION
(Negligence)

54. That Plaintiffs incorporate herein by this reference
the allegations contained in paragraphs 1 through 53 of the
Complaint.

55. That the City of Draper has been negligent and Plain-
tiffs have sustained damages which were proximately caused by by
the action or inaction of the City of Draper as alleged above, as
well as the conduct set forth hereafter:

(a) The failure of the City of Draper to properly
police the development and subdivision of real property
within its boundaries.

{b) The gde facto approval of the Ovard "subdivision"
by the issuance of a building permit as well as the inaction
of the City of Draper after being informed of the illegal

attempted sukdivision by Ovard.

11



(c) The failure of the City of Draper to ascertain
violations of its ordinances and laws, as well as those of the
State of Utah, and take reasonable steps to enforce the same.

56. That in addition to the damages set forth above, the
Plaintiffs have suffered emotional distress, anxiety and upset to
their damages in an amount not less than $150,000.

57. That by virtue of the conduct of the City of Draper and
as a direct and proximate result thereof, the Plaintiffs have
suffered the damages more particularly described above, in an
amount not less than $150,000 and otherwise according to proof.

FOURTH CAUSE OF ACTION
(Trespass)

58. That the Plaintiffs incorporate herein by this refer-
ence the allegations contained in paragraphs 1 through 57.

59. That Defendants Brown and Stevens and John Does I
through X ave trespassed on the Property of the Plaintiffs, to-
wit: parcels .018 and .019, in the following particulars:

(a) As to Defendant Brown, Defendant Brown and those
acting with him trespass on parcel .019 owned by Plaintiff
Glanville by their ongoing traverse and use of that parcel
by way of gaining access to their residence and garage and
their construction of improvements over and across the
Property owned by Plaintiff Glanville. Additionally, Brown
and others have constructed a fence across or surrounding
parcel .018 and have attempted to convert the same to their

own use, have utilized the same for personal use, including
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the grazing and running of horses without the permission or

consent of Plaintiff.

(b) As to Defendant Stevens, his trespass consists of
construction of improvements and the maintenance of improve-
ments which occupy a portion of the Right-of-Way adjecent to
parcel .019 owned by Plaintiff Glanville.

(c) Plaintiff has made demand on Defendants Brown and
Stevens and those acting with them, to cease and terminate
their ongoing trespass which demands have been utterly
ignored and disregarded.

60. That the actions of Defendants Brown and Stevens and
those acting with them, have not been approved or consented to by
the Plaintiffs and are in direct and total disregard of their
ownership and interest in the Property.

61. That as a direct and proximate result of the trespass
of Defendants Brown and Stevens and those acting with them, the
Plaintiffs have been damaged in an amount not yet determined, but
no less than $10,000 which shculd be proven and established at
the trial of this matter.

62. That the actions of Brown and Stevens and those acting
with them, have been intentional, malicious and in total dis-
regard of the rights of the Plaintiffs as herein set forth, and
as a result thereof, not only has this action been required, but
the Plaintiff is entitled to exemplary and punitive damages in an
amount not less than $10,000 as to Defendant Brown, and $10,000

as to Defendant Stevens.

13



63. That inasmuch as Defendants Brown and Stevens and those
acting with them have disregarded the reasonable requests of the
Plaintiff heretofore, it would be reasonable for the Court to
make and enter, without delay and during the pendency of this
action, on applicaticn of the Plaintiff, an injunction restrain-
ing these Defendants and those acting with them from ongoing
trespass as described above, pending a finding as to the Plain-
tiffs' damages therefore.

WHEREFORE, Plaintiffs pray for judgment against the Defen-
dants, and each of them, as follows:

1. As to the City of Draper, et al.:

(a) A Writ of Mandamus requiring the City of Draper
and its political subdivisions to comply with the City of
Draper ordinances and the laws of the State of Utah in the
policing and management, as well as the enforcement of their
ordinances and the laws of the State of Utah.

(b) For damages in connection with the Writ of Man-
damus as provided by law in an amount not less than
$150,000.

(c) For declaratory relief fixing and describing the
rights of the Plaintiff in regards to the Property, both as

it relates to its current status under the laws of the State

of Utah and the ordinances of Draper City, as well as
adjoining and adjacent property owners.
(d) For judgment in the amount of $150,000 based upon

the negligence of the City of Draper.

14
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2. As to Defendants Brown and Stevens:

(a) For a judgment finding that the actions of Defen-
dants Brown and Stevens and those acting with them are
trespass upon the properties of Plaintiffs.

(b) For the immediate issuance and entry of an injunc-
tion restraining Defendants Brown and Stevens and those
acting with them from the actions described in the Com-
plaint.

(c) For judgment in connection with the trespass of
Brown and Stevens and those acting with them in an amount

not less than $20,000, in punitive damages and $10,000 in

general damages.

3. For such other and further relief as the Court may deem
proper.
DATED THIS Z/ ; day of April.

Respectfully Submitted,

GREEN BERR

Dy AN~

RICK N. GREEN
torney for Plaintiffs

Plaintiffs Sanders address:
Kiewit Pacific Company

13035 Pomerado Road, Suite B
Poway, California

Plaintiffs Glanville's address:

P. O. Box 128
Westfall, Oiregon

15
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APPENDIX

ITEM # 2

Ruling, 11/7/90
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SALT cAand Counif

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

—— ————— —— —— —— - ———— —

B. N. GLANVILLE, JOSEPH D. : RULING
SANDERS and CHERYL M. SANDERS,
: CIVIL NO. 900902397 PR
Plaintiffs,
vs.

THE CITY AND MUNICIPALITY OF
DRAPER, et al.,

Defendants.

o~ —— ——— ——————————— —

Defendants’ Motion to Dismiss has been submitted to the
Court for decision pursuant to Rule 4-501 of the Utah Code of
Judicial Administration. Oral hearing was requested and was
heard this date, at which time the matter was taken under
advisement. The Memoranda of Points and Authorities filed by
both parties has been reviewed, and the Court rules as follows.

Defendants’ Motion to Dismiss is granted. The said Motion
is granted for the reasons set forth in defendants’ Memorandum
and Reply Memorandum of Points and Authorities. Defendants owe
no duty to the plaintiffs in regard to the alleged orcinance
violations and variances. Defendants’ duty is to the public,

not to these individual plaintiffs. Plaintiffs’ cause of
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GLANVILLE V. DRAPER CITY PAGE TWO RULING

action rests with the seller of the property. The defendants
cannot be 1liable for illegal subdivision any more than they
could be liable for violation of the Uniform Building Code or

traffic laws. Furthermore, the statute of limitations applies.

Defendant will P he Order.

Dated this of November, 1990.

s

A@m@hﬁ%/ >

,LEDNARD H. RUSSoN~ /
ICTRICT COURT JUDGE ;
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GLANVILLE V. DRAPER CITY PAGE THREE RULING

MATILING CERTIFICATE

I hereby certify that I mailed a true and correct copy
of the foregoing Ruling, to the following, this / day of

November, 1990:

Frederick N. Green

Julie V. Lund

Attorneys for .Plaintiff

10 Exchange Place, Suite 528
Salt Lake City, Utah 84111

Jody K. Burnett

Daniel D. Hill

Attorneys for Defendants Draper City,
Draper City Board of Adjustment,
Planning Commission, City Council,
and Charles L. Hoffman

10 Exchange Place, 1l1lth Floor

P.O. Box 45000

Salt Lake City, Utah 84145

Bruce A. Maak

Attorney for Defendant Robert Brown
185 S. State, Suite 1300

P.O. Box 11019

Salt Lake City, Utah 84147

Hollis S. Hunt

Draper City Attorney

243 East 400 South, Suite 200
Salt Lake City, Utan 84111
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APPENDIX

ITEM # 3

Order of Dismissal, 11/26/90



NJY 26 1253

JODY K BURNETT (A0499) L
DANIEL D. HILL (A5202) LA 0 dlL?
SNOW, CHRISTENSEN & MARTINEAU gﬂg&é;% n& Lir
Attorneys for Defendants

Draper City, Draper City

Board of Adjustment, Planning

Commission, Draper City Council,

and Charles L. Hoffman
10 ExXchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145
Telephone: (801) 521-9000

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

B. N. GLANVILLE, JOSEPH D.
SANDERS and CHERYL M. SANDERS,
ORDER OF DISMISSAL
Plaintiffs,

vs.

THE CITY AND MUNICIPALITY OF

DRAPER, THE DRAPER CITY BOARD

OF ADJUSTMENT, THE DRAPER CITY Civil No. 900902397PR
PLANNING COMMITTEE, THE DRAPER

CITY COUNCIL, CHARLES L.

HCFFMAN, Mayor of the City of Judge Leonard H. Russon
Draper, ROBERT BROWN, KXIM

STEVENS AND JOHN DOES I

THROUGH X,

Defendants.

This matter came on regularly for hearing before the above-
entitled court, the Honorable Leonard H. Russon presiding, on
November 5, 1990, for consideration of a Motiocn to Dismiss for
failure to state a claim upon which relief can be granted

pursuant to Rule 12(b)(6) of the Utah Rules of Civil Procedure,

AN
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filed on behalf of defendants Draper City, Draper City Board of
Adjustment, Draper City Planning Committee and Planning
Commission, Draper City Council and Charles L. Hoffman as Mayor
of the Ccity of Draper.

The Ccurt having heard the arguments of counsel and having
reviewed the pleadings and memoranda filed with respect to this
motion, and being fully advised, issued its Ruling dated
November 7, 1990 in which it determined that the allegations of
the plaintiffs' Complaint, even viewed in a light most favorable
to plaintiffs, fails to state a claim upon which relief can be
granted against the defendants for the reasons set forth in the
Ruling of the Court and as more fully set forth in the
defendants' memoranda. Based on that Ruling, it is hereby

ORDERED, ADJUDGED AND DECREED that defendants' Motion to
Dismiss is hereby granted as to all claims made in the
plaintiffs' Complaint as against defendants Draper City, Draper
City Board of Adjustment, Draper City Planning Committee and
Planning Commission, Draper City Council and Mayor Charles L.
Hoffman, and plaintiffs' Complaint as against said defendants is

hereby dismissed, with prejudice and upon the merits, no cause of

action. g
DATED this‘;_/\é:ia omﬂf( ', 1990. ,/

B¥ THE COURT: / !

(ALY AUQ LI XL Azno P
\}ﬁﬁnard H. Russon /"
District Court Judge
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AFFIDAVIT OF SERVICE

STATE OF UTAH )
;. SS.
COUNTY OF SALT LAKE )

Sharon Allhands, being culy sworn. says that she 1s emploved
by the law offices of Snow, Christensen & Martineau, attorneys
for defendants Draper City, Draper City Board of Adjustment,
Planning Commission, City Council and Charles L. Hoffman herein;
that she served the attached ORDER OF DISMISSAL (Case No.
900902397PR, Third District Court) upon the parties listed below
by placing a true and correct copy thereof in an envelope
addressed to:

Frederick N. Green Hollis S. Hunt

Julie V. Lund Draper City Atty

GREEN & BERRY HUNT AND RUDD

10 Exchange-Place, #528 243 E 400 s, #200

Salt Lake City, UT 84111 salt Lake City, UT 84111

Bruce A. Maack

KIMBALL, PARR, WADDOUPS, BROWN & GEE
185 South State Street, Suite 1300
P. O. Box 11019

Salt Lake City, UT 84147

and causing the same to be mailed, first class postage prepaid,
as indicated, on the |)3Y\ day of November, 1990.

£%Z;4ﬁ—f\)ﬂ\ C},&A,L\tQA_)

Sharon M. Allhands

SUBSCRIBED AND SWORN to before me this Zés day of
November, 1990. ’%4i‘ . ) N
AN T D
NOTARY PﬁByIc /
Residing in the state of Utah
My Commission Expires: ,’3~\\ NOTARY PUBLIC
AT THe
Ay, HARVILYNN CHILES
CC; los’ /Q6 i‘:@ “* 11 E<cnange Place, 11th Fi

C?‘):é s o Gy Liah B4t
a4 iy Comrssion Expias
% T = o September 5, 1993

~555”  STATE OF UTAH
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GREEN & BERRY

FREDERICK N. GREEN (1240)
JULIE V. LUND (4875) .
Attorneys for Plaintiffs R R S
622 Newhouse Building . T
10 Exchange Place o e R
Salt Lake City, Utah 84111 T LTI A e
Telephone: (801) 363-5650 T
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

B.N. GLANVILLE, JOSEPH D.
SANDERS and CHERYL M. SANDERS,
AMENDED COMPLAINT
Plaintiffs,

VS.

THE CITY AND MUNICIPALITY OF Civil No. 900902397FPR
DRAPER, THE DRAPER CITY BOARD

OF ADJUSTMENT, THE DRAPER CITY

PLANNING COMMITTEE, THE DRAPER

CITY COUNCIL, CHARLES L. Honorable Anne M. Stirba
HOFFMAN, Mayor of the City of

Draper, ROBERT BROWN, KIM

STEVENS and JOHN DOES I

through X,

Defendants.

Plaintiffs, and each of them, complain of Defendants, and
each of them, and allege in support of their Amended Complaint as
follows:

PARTIES AND GENERAL ALLEGATIONS

1. That Plaintiffs Joseph D. Sanders and Cheryl M.
Sanders, hereinafter referred to as "Sanders", are presentiliy
residents cf San Diego County, State of California, at other
times relevant hereto, they have been residents of Salt Lake

County, State of Utah.



2. That Plaintiff B. N. Glanville, hereinafter referred to
as "Glanville", is a resident of Malheur County, State of Oregon.

3. That the Plaintiffs, and each of them, are or have been
at all times relevant hereto, possessed of by way of legal and
equitable ownership, a parcel or parcels of real property located
at 6r about the street address commonly referred to as 13735
Shadow Mountain Lane, Salt Lake County, State of Utah.

4. That the parcels which the Plaintiffs own are more
particularly identified in Exhibit "A" attached hereto and
incorporated herein by this reference. The parcels referred to
can be identified as parcels .018, .019 and .020.

5. That parcels .018 and .019 are presently owned by
Plaintiff B. N. Glanville and shall hereinafter be referred to as
"the Property".

6. That the Property is located within the boundaries of
the City of Draper.

7. That the City of Draper is a city municipality
organized and existing under and by virtue of the laws of the
State of Utah.

8. That Defendants City of Draper Planning Committee, City
of Draper Board of Adjustment, the City Council cf the City of
Draper, their respective members and Mayor Charles L. Hoffman,
were duly elected or appointed and as such are commissioned,
gnalified and act as members of their respective municipal or

administrative bodies at all times relevant hereto. These



Defendants may be referred to from time to time collectively as
"Draper City®.

9. That Defendants City of Draper Planning Committee, City
of Draper Board of Adjustments, the City Council of the City of
Draper, their respective members and Mayor Charles L. Hoffman, at
all times relevant hereto have purportedly acted within the scope
of their authority in regards to the actions complained of
hereafter.

10. That Defendants Robert Brown and Kim Stevens are both
residents of Salt Lake County, State of Utah and shall
hereinafter be referred to respectively as "Brown" and "Stevens".

11. That Brown and Stevens claim a legal and equitable
ownership interest in real property which is an adjacent and
contiguous to the Property.

12. That Brown and Stevens may own their respective parcels
of property jointly with others who are unknown presently to the
Plaintiffs but are designated herein as John Does I through X.

13. That at all times mentioned herein relevant to Brown
and Stevens, John Does I through X, together with Brown and
Stevens have acted jointly, within tneir respective capacity as
property owners, and, with regard to John Does I through X,
within the scope of their agency as to Defendants Brown and
Stevens.

14. That B. N. Glanville is currently the owner of the

Property.



15. That prior to B. N. Glanville’s ownership of the
Property, the Property was owned by Sanders and conveyed to
Glanville on or about the 19th day of May, 1988.

16. That Defendant Draper City, et al. is empowered and
entrusted with the responsibility and authority to manage,
regulate and police the development and improvement of real
property within its boundaries pursuant to the laws of the State
of Utah and its own municipal ordinances.

17. That in the furtherance of the responsibility and
authority granted Draper City by the laws of the State of Utah,
Draper City has established and empowered a planning committee to
assist in the management, policing and regulation of real
property and its development within the municipality of Draper.

18. That part of the authority exercised by the City of
Draper, et al. is the power to control, regulate, approve and
disapprove the subdivision of real property and to regulate the
improvements and structures built on real property within the
boundaries of the City of Draper granting variances and setting
conditions for the development of real property and the
construction of improvements thereon as might be just and
equitable.

19. That in the furtherance of the power and authority of

the City of Draper as set forth above, there has been established

=

as political subdivisions of that municipality, a planning

committee to regulate, administer and administratively adjudicate

petitions and applications relevant to real property.

-4 -
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20. That, among other things, the planning committee has
the authority and the responsibility to requlate, approve and
disapprove applications for the subdivision of real property.

21. That, among other things, the Board of Adjustment has
the authority to regqgulate, approve and disapprove applications
and petitions for variances from zoning ordinances in effect in
the City of Draper.

22. That all of the acts undertaken by the City of Draper
et al. complained of herein, were purportedly undertaken within
the scope of their authority as represented by the laws of the
State of Utah and the ordinances of the City of Draper and
particularly those actions of the City of Draper in awarding
variances and issuing building permits in regards to the Property
and adjacent parcels of land.

23. That the Plaintiffs, at times relevant hereto, claim an
interest under a deed, or written contract, and their interest in
the Property is affected by a municipal ordinance and otherwise
by the actions of the City of Draper.

SPECIFIC ALLEGATIONS

24. That Sanders purchased parcels .018 and .019 from
individuals known as Martin S. Ovard, Reva S. Ovard, Ben F. Ovard
and Helen F. Ovard, hereinafter referred to as "Ovard", on or
about November 8, 1982.

25. That Sanders believed that parcels .018 and .019 were

"lots", as to which a building permit would be issued and
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appropriately subdivided, within the meaning of state statutes
and City of Draper ordinances.

26. That he believed that parcels .018 and .019 were
properly subdivided lots for which he could receive a building
permit in their present form, because a building permit had been
previously issued as to parcel .020, the parcel upon which the
home had been constructed.

27. That application had been previously made by one Layne
Newman and others, to subdivide the Property and adjacent
parcels, but the applications and petitions had been denied by
the County of Salt Lake and City of Draper.

28. That in fact, the Property and adjacent parcels had
never been properly subdivided receiving the appropriate
approvals from City of Draper political subdivisions.

29. That Sanders purchased parcels .018 and .019 for
consideration assuming their value to be equivalent to a properly
and legally subdivided lot as to which he could receive, without
a variance or subdivision approval, a building permit.

30. That Sanders purchased those parcels for $26,000. The
parcels had a market value, for the reasons set forth herein, of
$8,000.

31. That in purchasing the Property, Sanders acted
innocently and reasonably and in ignorance of the true status of
the Property, relying upon the representations of the sellers and

the actions of the City of Draper.



32. That on information and belief, the City of Draper and
its political subdivisions granted Ovard a variance to build the
home that was subsequently purchased by Sanders on an illegally
subdivided two acre parcel of 1land.

- 33. That the subject home, constructed by Ovard and
subsequently purchased by Sanders, was constructed contrary to
the variance, the building permit and Draper City subdivision
regulations because it was located on a one acre parcel.

34. That the sale of parcels .018, .019 and .020 by Ovard
were illegal and constituted a class B misdemeanor under state
statutes and Draper City ordinances. All subsequent sales have
been likewise illegal.

35. That subsequent to the purchase of the parcels referred
to above by Sanders, Sanders learned that the parcels were not
properly subdivided and that the building permit would not be
issued as to parcel .018 or .019 without further subdivision
approval.

36. That since that time, the City of Draper has attempted,
contrary to state law and City of Draper ordinance, to grant
variances which in effect attempt to approve the subdivision of
the three parcels.

37. That the attempts of the City of Draper so to do, have
been ineffective, and are contrary to state law and City of
Draper ordinances.

38. That since the time the City of Draper has become aware

of the conduct of Ovard which is contrary to state law and City
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of Draper ordinance, the City of Draper has ignored and continues
to ignore those circumstances and has failed to enforce its laws
and the laws of the State of Utah or has attempted to enforce
those ordinances and laws in an ineffective manner.

39. That the City of Draper has a duty to police, manage
and regulate the development of real property within its
municipal borders and has utterly failed, in this case, in that
duty.

40. That by reason of the action of Ovard and City of
Draper, the Plaintiffs are reasonably confused and uncertain
about their legal rights as regards to the Property and others.

41. That, -among other things, there is a duty on the part
of the City of Draper, by way of enforcement of its ordinances
and the laws of the State of Utah to prosecute violations of
those laws and ordinances. This duty has been ignore& and the
City of Draper has utterly failed to prosecute these violations.

42, That on or about July, 1988 the City of Draper, acting
by and through its Board of Adjustment, attempted to ratify the
illegal conduct of Ovard by granting a "variance" on the
application of Mountain West Savings, a banking institution,
repfesented by its purported agent, Ovard. That the so called
"variance" further confuses the legal rights and interest of not
cnly the Plaintiffs, but the owners of adjacent parcels of land.

23, That the actions of City of Draper by and through its
Board of Adjustment are without or beyond the jurisdiction of the

Board of Adjustment.



44. That in any event, the City of Draper has ignored the
enicrcement of the conditions attached to the granting of the
"variance" as they relate to adjacent property owners, all of
which has damaged the Plaintiffs and created uncertainty as to
their true legal status in regards to the Property.

45. That the Plaintiffs have been damaged by virtue of the
conduct of the City of Draper alleged above, inasmuch as the
vacant property has been reduced in value, the Sanders have lost
the ownership and equitable interest in the home located on
parcel .020 altogether and the uncertainty surrounding these
properties has resulted in litigation was necessary to ascertain
the true legal rights and standing of the Plaintiffs. 1In
addition, the Plaintiffs have been deprived of the full use and
enjoyment of the Property.

FIRST CAUSE OF ACTION
{(Writ of Mandate or Mandamus)

46. The Plaintiffs incorporate by this reference the
allegations contained in paragraphs 1 through 46 of the Amended
Complaint.

47. The Plaintiffs ar= entitled to a Writ of Mandate or
Mandamus (hereinafter "Mandamus") requiring the City of Draper to
perform its required duties and actions, and more particularly:

(a) To fully prosecute the violations of its laws and
the laws of the State of Utah set forth above in relation to
the illegal subdivision and sale of illegally subdivided

"Jots" (the Property).
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(b) To enforce its conditions placed upon the granting
of zoning variances by way cf sanction, fine, a finding of
nuisance or action authorized by law.

(c) Take such action as might be necessary through its
appropriate political subdivisions, namely the planning
committee, to correctly define the status of the Property.

(d) To declare null and void the action of the Board
of Adjustment for the City of Draper insofar as it relates
to the purported subdivision of the Property.

(e) To declare null and vcid the action of the Board
of Adjustment of the City of Draper insofar as it relates to
the Property and its action of July, 1988 due to the lack or
want of jurisdiction for such action.

48. That the Plaintiffs have attempted to resolve the
issues raised above informally and directly with the City of
Draper, but without satisfaction.

49. That there exists no plain, speedy and adequate remedy
other than this Amended Complaint for the issuance of a Writ of
Mandamus.

50. That the Plaintiffs have sustained damages by virtue of
the conduct alleged above which should be ascertained and found
by a jury.

SECOND CAUSE OF ACTION
(Declaratory Judgment)

51. That the Plaintiffs incorpcrate herein by this
reference the allegations contained in paragraphs 1 through 51 of
the Amended Complaint.

-10-



52. That the Plaintiffs are entitled to and should receive
a declaratory relief deciding the questions of construction and
validity under the ordinances and actions of the City of Draper
and more particularly pursuant to § 78-33-1, Utah Code Ann. (1953
as amended).

THIRD CAUSE OF ACTION
(Negligence of Draper City)

53. That the Plaintiffs incorporate herein by this
reference the allegations contained in paragraphs 1 through 53 of
the Amended Complaint.

54. That the City of Draper has been negligent and
Plaintiffs have sustained damages which were proximately caused
by the action or inaction of the City of Draper as alleged above,
as well as the conduct set forth hereafter:

(a) The failure of the City of Draper to properly
police the development and subdivision of real property
within its boundaries.

(b) The de facto approval of the Ovard "subdivision"
by the issuance of a building permit as well as the inaction
of the City of Draper after being informed of the illegal
attempted subdivision by Ovard.

(c) The failure of the City of Draper to ascertain
violations of its ordinances and laws, 2as well as those of
the State of Utah, and take reascnable steps to enforce the

same.
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55. That in addition to the damages set forth above, the
Plaintiffs have suffered emotional distress, anxiety and upset to
their damage in an amount not less than $150,000.

56. That by virtue of the conduct of the City of Draper and
as a direct and proximate result thereof, the Plaintiffs have
suffered the damages more particularly described above, in an
amount not less than $150,000 and otherwise according to proof.

FOURTH CAUSE OF ACTION
(Trespass of Brown and Stevens)

57. That the Plaintiffs incorporate herein by this
reference the allegations contained in paragraphs 1 through 57 of
the Amended Complaint.

58. That Defendants Brown and Stevens and John Does I
through X have trespassed on the Property of the Plaintiffs, to
wit: parcels .018 and .019, in the following particulars:

(a) As to Defendant Brown, Defendant Brown and those
acting with him trespass on parcel .019 owned by Plaintiff
Glanville by their ongoing traverse and use of that parcel
by way of gaining access to their residence and garage and
their construction of improvements over and across the
Property owned by Plaintiff Glanville. Additionally, Brown
and others have constructed a fence across or surrounding
parcel .018 and have attempted to convert the same to their
own use, have utilized the same for personal use, including
the grazing and running of horses without the permission or

consent of Plaintiff.
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(b) As to Defendant Stevens, his trespass consists of
construction of improvements and the maintenance of
improvements which occupy a portion of the Right-of-Way
adjacent to parcel .019 owned by Plaintiff Glanville.

(c) Plaintiff has made demand on Defendants Brown and
Stevens and those acting with thenm, to cease and terminate
their ongoing trespass which demands have been utterly
ignored and disregarded.

59. That the actions of Defendants Brown and Stevens and
those acting with them, have not been approved or consented to by
the Plaintiffs and are in direct and total disregard of their
WREXShip and interest in cthe Property.

§0. That as a direct and proximate result of the trespass
of Detendants Brown and Stevens and thase acting with them, the
Plaintiffs have been damaged in an amount not yet determined, but
no less than $10,000 which should be proven and established at
the trial of this matter.

§1. That the actions of Brown and stevens and those acting
with them, have been intentional, malicious and in total
disreyard of the rights of the Plaintiffs as herein sat forth,
and ay a result thereof, not only has this action been required,
but the Plaintiff is entitled to exemplary and punitive damages
in ar amount not less than $10,000 as to Defendant Brown, and
$10,900 as to Defendant Stevens.

62. That inasmuch as Defendants Brown and Stevens and those

acting with them have disregarded the reasonable requests of the

-13-
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Plaintiff heretofore, it would be reasonable for the Court to
make and erter, without delay and during the pendency of this
action, on application of the Plaintiff, an injunction
restraining these Defendants and those acting with them from
ongoing trespass as described above, pending a finding as to the
Plaintiffs’ damages therefore.

FIFTH CAUSE OF ACTION
(Negligence of Brown)

63. That the Plaintiffs incorporate herein by this
reference the allegations contained in paragraphs 1 through 68 of
the Amended Complaint.

64. That Brown and/or the representative of Mountainwest
knew or should have known of the existence of problems related to
the home due to the following:

(a) Low asking price;
(b) Mountainwest’s negotiations with the previous

owner in which they sought to require him to obtain a

variance from Draper City;

(c) The survey plat; and
(d} The countercffer made to Brown by Mountainwest.

65. That Defendant Brown disregarded the potential problems
with the property and took advantage of the bargain price.

66. That Defendant Brown’s purchase of this property has
damaged the Plaintiffs herein.

67. That Defendant Brown has been unjustly enriched.

-14-
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SIXTH CAUSE OF ACTION
(Illegality)

68. That the Plaintiffs incorporate herein by this
reference the allegations contained in paragraphs 1 through 63 of
the Amended Complaint.

69. That § 10-9-26 Utah Code Ann. (1953 as amended)
prohibits the sale or transfer of a parcel of property created in
violation of the subdivision ordinance.

70. That § 6-6-1(c) of the Draper City Subdivision
Ordinances also prohibits the sale or transfer of parcels of
property created in violation of the subdivision ordinance.

71. That the transfer or sale of the property to
Mountainwest was in violation of the above laws and therefore
illegal.

72. That the sale of the property by Mountainwest to Brown
was in violation of the above laws and therefore illegal.

73. That pursuant to § 10-9-1002 Utah Code Ann. (1953 as
amended) Plaintiff’s seek to rescind the sales of this land which
were made 1n violation of the above laws.

SEVENTH CAUSE OF ACTION
(Private Nuisance)

74. That the Plaintiffs incorporate herein by this
referance the allegations contained in paragraphs 1 through 73 of
the Amended Ccmplaint.

75. That Defendants Brown’s and Stevens’ failure to comply
with the subdivision requirements have obstructed and interfered
with Plaintiffs’ comfortable enjoyment cf their property.

_15_
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76. That pursuant to § 78-38-1 Utah Code Ann. (1953 as
amended) Plaintiff seeks declaratory relief requiring these
Defendants to abate the nuisance by complying with the
subdivision requirements and an award of damages as shall be
proven at trial.

WHEREFORE, Plaintiffs pray for judgment against the
Defendants, and each of them, as follows:

1. As to the City of Draper, et al.:

(a) A Writ of Mandamus requiring the City of Draper
and its political subdivisions to comply with the City of
Draper ordinances and the laws of the State of Utah in the
policing and management, as well as the enforcement of their
ordinances and the laws of the State of Utah.

(b) For damages in connection with the Writ of
Mandamus as provided by law in an amount not less than
$150,000.

(c) For declaratory relief fixing and describing the
rights of the Plaintiff in regards to the Property, both as
it relates to its current status under the laws of the State
cf Utah and the ordinances of Draper City, as well as
adjoining and adjacent property owners.

(d) For judgment in the amount of $150,000 based upon

the nregligence of the City of Draper.
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2. As to Defendants Brown and Stevens:

(a) For a judgment finding that the actions of
Defendants Brown and Stevens and those acting with them are
trespass upon the properties of Plaintiffs.

(b) For the immediate issuance and entry of an
injunction restraining Defendants Brown and Stevens and
those acting with them from the actions described in the
Complaint.

(c) For judgment in connection with the trespass of
Brown and Stevens and those acting with them in an amount
not less than $20,000, in punitive damages and $10,000 in
general damages.

3. For such other and further relief as the Court may deem
proper.
DATED this </  day of January, 1993.

Respectfully Submitted,

REDERICk’ N. GREEN
Attorney for Plaintiffs

Plaintiff sander’s address:
2717 NE 110 South
Vancouver, WA 98686

Plaintiff Glanville’s address:

P.O. Box 128
Westfall, Oregon
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CERTIFICATE OF HAND DELIVERY

STATE OF UTAH )
:SSs
COUNTY OF SALT LAKE )

Tiffanee Padmos, being duly sworn, says:

That she is employed in the offices of GREEN & BERRY,
attorneys for Plaintiffs herein, that she served the attached
AMENDED COMPLAINT upon the following parties by placing a true
and correct copy thereof in an envelope addressed to:

Bruce A. Maak, Esq.

KIMBALL, PARR, WADDOUPS, BROWN & GEE
185 South State, #1300

Salt Lake City, UT 84111

Jody K. Burnett, Esq.

WILLIAMS & HUNT

257 East 200 South, suite 500
Salt Lake City, Utah 84111

and hand delivering the same on the -z day of January, 1993.
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SUBSCRIBED AND SWORN to before ﬁiithis Qo-day of January,
1993.
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Notarv Public
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County, State of Utah
My Ccmm1551on_ﬁxp4;af-

-""""—' TRt

», ~ | = gD Ask(E‘-
fg “:\\ égﬁerﬁw ’31
li R

\

L 5= 78 AMEDED

kbﬂBCW vt At

/:: _b.ol AN 1Jv3 ‘
State ot Uiy Jd

mm-_—q—



APPENDIX

ITEM #5

Title 9, Draper City Ordinances
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TITLE 9

LAND USE AND DEVELOPMENT REGULATIONS

Chapter 2

PROCESSING PROCEDURES AND REGULATIONS

Name

Purpose

Building and Use Permits Required

Building Official/Zoning Administrator
Licensing Requirements

Fees

Inspection and Approval Required

Initial Application Process

Classification as to Use or Development
Types of Approval Processes

Appeal of Decision by Building Official/Zoning
Administrator

Compliance - A Pre-requisite to Regulatory
Approval

Time Computation

Interpretation

Conflict

Repealer

Penalty for Violaticns

Increase Fees



TITLE 9

LAND USE AND DEVELOPMENT REGULATIONS
Chapter 2

PROCESSING PROCEDURES AND REGULATIONS

9-2-1. Name.

This title shall be known as the Land Use and Development
Regulations of Draper City Ordinances, 1990.

9-2-2. Purpose.

These regulations are designed and enacted for the
purpose of promoting the health, safety, morals, convenience,
order, prosperity, and welfare of the present and future
inhabitants of Draper City, providing for, among other things, less
congestion in the streets, the allowance and encouragement of
energy conservaticn and renewable energy sources, better building
and development practices, adequate light and air, a 1logical
classification of land uses and distribution of land development
and utilization, protection of the tax base, economy and government
expenditures, encouragement of agriculture and industrial pursuits
in appropriate 1locations and the protection of existing wurban
development. These regulations accomplish these purposes by zcning
the area lying within Draper City and by regulating the location,
height, bulk and size of buildings and other structures, the
vercentage of lot which may be cccupied, the size of yard, courts,
and open spaces, the use of buildings and structures for trade,
industry, residence, recreation, public activities or other
purposes, and the uses of land for trade, industry, residence or
other purposes, and regulates the subdivision of land within Draper
City.

9-~-2-3. Building and Use Permits Required.

Any construction, alteration, repair or removal of any
building or structure or any part thereof, or the change of use of
any land or building as provided or as required in this Title shall
not bs commenced, or proceeded with, except after the issuance of
a written permit for the same by the Building Official of Draper
City.

a. Unlawful.
Any building or structure erected, constructed,

altered, enlarged, converted, moved or maintained contrary to
provisions of this Title, and any use of land, building or premise
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9-2-3. a.

establish, conducted or maintained contrary to provisions of this
Title shall be, and the same hereby is, declared 9-2-3. (a)
to be unlawful and a puklic nuisance.

b. Restraint of Use or Building.

Tne City shall upon request of the Building Official
and with the approval of the City Council at once commence action
or proceedings for the abatement and removal or enjoinment thereof
in a matter provided by law, and take other steps as will abate and
remove such buildings, use, or structure, and restrain or enjoin
any person, firm, or corporation from erecting, building,
maintaining or using said building or structure or property
contrary to the provisions of this Title. The remedies provided
for herein shall be cumulative and not exclusive.

9-2-4, Building Official/Zoning Administrator.

A Building Official/Zoning Administrator shall be
designated and authorized by the City Council as the officer
charged with the enforcement of this Title. From time to time, by
resolution or ordinance, the City Council may entrust such
administration in whole or in part to any other officer without
amendment to this Title. The Building Official/Zoning
Administrator shall enforce the provisions of this Title entering
actions in the regulatory board. commissions or courts when
necessary, and such failure to do so shall not 1legalize any
vioclations of the provisions of this Title. The Building
Official/Zoning Administrator shall not issue any permit unless the
pians of the proposed erection, construction, reconstruction,
alterations and use fully confocrm to all regulations then in
effect.

9-~-2-5. Licensing Requirements.

411 departments, officials, and public employees of the

City which are vested with the duty or authority to issue permits,

or licenses shall confirm to the provisions of tnis Title and shall
issue no permits or licenses for use, building, or purpose where
the same would be in conflict with the provisions this Title and
any such permit or 1license, if 1issued in conflict with the
brovision of this.Title shall be null and void.

9-2-6. Fees.

Fees shall ke charged applicants for building, occupancy,
and conditional use permits, design review inspection and planned
unit development and subdivision approvals, Planning Commission,
and Board of Adjustment hearings, and such other services as are
required by this Title to be performed by and for in behalf of the

2
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9-2-16.
9-2-16. Repealer.

All such Land Use Regulations previously adopted by
Draper City are hereby superceded and amended to read as set forth
herein; provided, however that this Title shall be deemed to be a
continuation cf the previous ordinances, including amendments, and
not a new enactment, insofar as the substance or revisions of
previous provisions is included in those ordinances whether in the
same or in different wording.

9-2-17. Penalty for Violations.

Whoever shall violate any of the provisions of this Title
shall be guilty of a Class "B" Misdemeanor for each and every day
such violation shall occur or continue and upon conviction of any
such violation, shall be punishable by a fine of not more than
$1,000.00, or imprisonment for not more than six (6) months, or by
both such fine and imprisonment for each infraction.

9-2-18. Increased Fees.

Notwithstanding that any violation of this Title is a
Class "B" Misdemeanor, the City reserves the right to increase the
permit fee up to twice the normal amount when, (1) an activity that
complies with all applicable city, county, and state regulations
has become, but has failed to first attain an appropriate permit,
or (2) when a person/business to whom an appropriate permit has
been issued has failed to comply with all the rules and regulations
which apply to that permit, but has been able to obtain a variance
from the Board of Adjustments after the non-compliance has been
discovered.

a. Scheduled Increased Fees.

When the City exercises its right to increase its
permit fee the following schedule shall apply:

(1) An additional ten percent (10%) shall be added
tc the permit fee when the perscn/business in
violation files within five (5) working days
after notification of the violation from the
City, an appropriate application to correct
violiation.

(2) An additional one hundred percent (100%) shall
be added to the permit fee for those who fail
to file the appropriate application within five
(5) working days after the notification from
the City.
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EXHIBIT

A

ALL-STATE LEGAL SUPPLY CO

City of Draper
12441 South 9th East
P.0. Box 336, 84020

ATTN: ZFPlanning and Zoning
Gentlemen:

We hereby submit application for a Minor Subdivision called Shadow Mountain Acres
located at approximately.647 East 13800 South.

Enclosed is a filing fee of $250.00 plus $125.00 representing a fee of $25.00 per
lot.

At Enclosure 1 is nine coples of a Preliminary Flat which complies with your
Subdivision Filing Procedures 2d.

At Enclesure 2 are Preliminary Engineering Reports on the sewer and water nade by
Templeton, Linke and Assoclates.

At Erclosure 3 is proof of our invested Interest.

We respectfully request that this subdivision be reviewed as soon as possible. If
there are any questions or problems that we can assist with please let us know.

Respectfully,

Layne J. Newman
232 E. 6715 So.
Midvale, Utah 84047
Televhone: 261-1128

Melbourne T. Yergensen

2518 Newport Cilrcle
G Salt Lake City, Utah 84121

Telephone: S42-1158, 561-1111

6006279
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EXHIBIT

\E
BOARD OF ADJUSTMXNTS
E! Agzil ]g' 12Z2 MEJEK ALL-STATE LEGAL SUPPLY CO

Meeting callsd to order by Chairman Tom Mellenthin with the f :ilowing present:

Duane Badler; Gexry Nelaon; Elmer Sterling; and Andrea Zimmernan, Sec.

Meeting called to order at 812, p.=m.

No. 11 Appeal - Phil Edmunds

Charge of $138 for not getting building permit from it City of Draper.
Also SO¥ charge added to fee because he didn't get a building permit.

Duane Sadler mowad that the 50% charge bs made as originally issued
with second by Gary Nelson. Voting was in favor.

Question brought up as to whether he need to get business license.

No. 23 ARTIE PECK - Variance |
Building is on a lét formerly less than one sore. Elmer Sterling moved

to approval varigmoe _8econd by Duans Sadler, Motion carried,

No. 33 MOYAL ANDERSON .- Variance
Applying for L-plex variance.

Tom Mellenthin moved to approve the variance on the duplex only,

Second by Elmer Sterling. Motiocn carried.

No. Ls DENNIS BURNHiAM - Varianoe

Duane S8adler moved to approve said variance with second by Gary Nelson,

Motion carrted,

No. 58 LYNN CARTER - Variance
Iynn Cartsr was present to xequest 100 fit. frontage variance at 84S E.

14800 Scuth. Duane Sadler moved to approve variance with eecond by Elwar Sterling.

Motion carried ————— -
/—:—_——-’k’_ﬁ - em—

~Ho. 63 LAXE NEWMAN, SAM OVARD & DAVID DAY - Varignoe

411 of above were prssent. A Mr., Stevans, neighbor, also present in
favor. Tom Mellenthin moved to approve the variance based on the following }

nditions
go L a) 70 foot cul de sac; (b) 16 ft. Faved surface back from mair rog,/

———

— (0) fire hydrant and adequate waterlina. -
Seccni by Dozus Sadler éand motion passed unaniwously, -

- Variance regarding the lot sise from 1 acre tuv .9u acres.

Elmer Sterling moved to approve wvarianse with secound by Dusne Sadlar, Moticn
carried unanimously,

Meeting adjoumned at 9:36 p.m.
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March , 1979

To Whom it may concern:

M. San Ovard and layne Newman are applying for a variance
Jjust North of 650 E. 13800 S.

A right of way 35 feet wide and 311 feet deep connects 13802 S.
with a 5.16 acre peice of land.

The land is not being used for anything at the present time.
There is nothing on the property or right of way except old shed
foundations which will be removed and a concrete irrigation ditch
which will stay for irrigation. The East Jordan Canal borders the

Northern property line.
We plan to build two homes on the property for ourselves to

live in.

Wﬁﬂ’méf‘wa/m.

i MM (;,;Zfﬂ/::w 557 1475 (Lo e

oA

569252
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EXHIBIT

.

6-3 REGULATORY PROVISIONS ALLSTATE LEGAL SUPPLY CO.

6-3-1 Enforcement

A, The Building Official is designated and authorized by the City
Council as the officer charged with the enforcement of this Title, but
from time to time, by resolution or ordinance, the City Council may
entrust such administration, in whole or in part, to any other officer
without amendment to this Title. The Building Official shall enforce
the provisions of this Title, entering actions in the courts when
necessary nd his7failuré’to do sozshall.not legalize any-violations of
the provisions. The Building Official shall not issue any permit unless
the plans of the proposed erection, construction, reconstruction,
alternation and use fully conform to all land use development
regulations then in effect.

B. It shall be the duty of the Building Official to inspect or cause to be
jnspected all buildings and improvements in course of construction or

repair,

C. The construction, alterationm, repair or removal of any building or
structure or any part thereof, or ‘he change of use of any land or
building as provided or as regulated in this Title shall not be
comwendad, or proceeded with, except after the issuance cf a
written permit for the same by the Building Official.

& éaj/,\ D. Any building or structure grected, constructed, altered, enlarged,
~ converted, moved or maintained contrary to provisions of this Title,

) , {/C and any use of land, building or premise established, conducted or
Gy & maintained contrary to provisions of this Title shall be, and the same
hereby is, declared to be unlawful and a public nuisance, and the City

'+[' ‘_,(L{,{_, ’78(/6 Attorney shall,- upon ‘request of the governing body, at once

commence -action or proceedings for abatement and removal or
enjoinment thereof in a manner provided by law, and take other steps
as will abate and remove such buildings use or structure, and restrain
or enjoin any person, firm or corporation from erecting, building,
maintaining or using said building, or structure or property contrary
to the pruvisivus of this Title. The remedics provided for haraein shall
be commulative and not exclusive.

0=3-2 Plamming Commission Review

All applicants for building permits, shall submit to the Plaming
Commission through their usual procedures and staff review process, 3 plan
for the use and development of each parcel or structure for the purposes of
meeting the requirements set forth in this Title.

6-3-3 Licensing

All departments, officials, and public employees of the City which are
vested with the duty or authoritv to issue permits or licenses shall conlorm

to the provisions of this Title and shall issue no permit or licanse for uses,
building or purposes where the-'same would be in conllict with the

HETE R
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provisions of tnis Title and any such permit or licenses, if issued in conflict
with the provisions of this Title, shall be null and void.

Fees

Fees may be charged applicants for buiidirg, occupancy, and coaditional
use permits, design review and planned unit development approvals,
Planning Commission and Board of Adjustment hearings, and such other
services as are required by this Title to be performed by public officers or
agencies. Such fees shall be established by the legislative body and be in
amounts reasonably needed to defray costs to the public.

Interpretation

In interpreting and applying the provisions of this Title, the requirements
contained herein are declared to be the minimum requirements for the
purposes set forth.

Conflict

Thkis Title shall not nullify the more restrictive provisions of covenants,
agreements, other ordinances or laws, but shall prevail notwithstanding
such provisions which are less restrictive.

If any provision of this Title or {ts application to any .person or
circumstance is, for any reason, held invalid, the remaining portion and/or
poritons of this Title or the application of the provision to other persons or
circumatances shall not be affected.

Repealer

The existing Zoning Subdivision ard other land use regulatery Ordinance of
the City are hereby superseded and amended to read as set forth herein;
provided, however that this Title shall be deemed a continuation of the
previous ordinances, including amendments, and not a new enactment,
insofar as the substance of revisions or previous provisions is included in
those ordinances whether in the same or in different language.

Penalty for Violation

Whoever shall violate any of the provisions of this Title shall be guilty of a
Ciass B misdeameanor for each and every day such violation shall occur or
continue and upon conviction of any such violation, shall be punishable by a
fine of not more than $299 or by imprisonment for not more than six
months, or by both such fine and impriscnment, or by the penalty for
transfer and sale of property provided in Section 10-9-26 of the Utah Code
Annotated, 1953.
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6-6 SUBDIVISION

6-6-1 General Provisions
A. Purpose

This chapter shall provide for minimum standards relating ts the
platting and recordmg of land subdivision in the City of Draper, Utah
in particular it is intended, among other things, to:

1. Promote the health, safety, and general welfare of the
residents of the City.

2. Promote the efficient and orderly growth of the City.

3. Provide a basis for determining the appropriateness of and
method for approval of residential development.

4. Establish design and installation standards for streets, water
and sewer facilities, drainage systems and other public utilities.

B. Evidence of Public Welfare

Any proposed subdivision and its ultimate use shall be in the best
interests of the public welfare and the neighborhood and the
subdivider shall present evidence to this effect when requested to do

so by the City.

C. Restrictions of Subdivided Land

1. No person shall sell or exchange or offer to sell or exchange™ any\}
parcel of land which is a part of a subdivision of a larger tract
of land, or record for building purposes in the office of the
County Recorder any sutdivision plat unless the subdivision has
been approved by the City according to the provisions of this /

Chapter.
2. All lots, plots, or tracts of land located within a subdivision
shall be subject to the provisions of this Chapter, regardless of

whether or not the tract is owned by the Subdivider or a
subsequent purchaser, transferee, or holder of the land.

6-6-2 Designation of Subdivision

A. Regular Subdivisions

The owner/agent of any parcel of land proposed for regular
subdivision ghal] apply to the Planning Commission for Conditional
Use Permit designation as a regular subdivision. Such application
shall include a legal description of the tract and a location map
indicating the relation of the property to existing roads, adjoining
property o'vners, and other information as may be required to
adequately identify and describe the property. At a regular public
meeting the Planning Commission shall hear the application and make

6-1
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a matter of minutes evidence in support of the application, their
determination of subdivision designation, and any conditions for
development that may be peculiar to the subdivision. Upor‘:‘approval
of the designation and the Conditional Use Permit, the subdivider.
shall follow procedure and submit documents for preliminary and
final plat processing as defined in this Chapter.

Non-Regular Subdivisions

The owner/agent of any parcel of land proposed for non-regular
subdivision shall apply to the Planning Commission for Conditional
Use Permit designation as a non-regular subdivision of a type herein
described. Such applications shall include a legal description of the
tract and a location map indicating the relation of the property to
existing roads, adjoining property owners, and other infermation as
may be required to adequately identify and describe thé property\ At
a regular public meeting the Planning Commission shall hear /the
application and make a matter of minutes evidence\{n support the
application, their determination of subdivision designation, and any
cornditions for development that may be peculiar to the subdivision.
Upon appraoval of designation and the Conditional Use Permit, the
subdivider shall follow procedures and submit documents for
processing consistent with type of nen-regular subdivision
requirements listed here:

. Large-Lot Subdivision. Upon designation of large-lot
subdivision the subdivider shail submit documents for both
preliminary and final plat processing. All improvements and
guarantees shall be as required for regular subdivision except,
after recommendation by the Planning Commission, the City
Council may allow lots to be sold with only partial improve-
ments, provided that paved streets and culinary water,
including fire protection capacity, shall be available and
installed to City standard specifications.

2. Minor Subdivision. Upon designation of minor subdivision, the
subdivider shall submit documents for preliminary plat
processing in accordance with this Chapter. Approval of the
preliminary plat by the Planning Commission and the City
Council shall be authorization for the subdivider to sell lots
within the subdivision covered by the preliminary plat by metes
and bounds, and the requirements of a final plat shall be
waived.

a. Improvements - When a final plat is not” required, the
subdivider shall provide all imporvements required for
standard subdivision, or large-lot subdivision when so
approved. All such improvements shall be constructed in
accordance with the provisions of this Chapter and as
defined by the City Engineer.

b. Guarantee - In lieu of each lot being fully improved prior
to the sale of lots, the subdivider shall provide improve-
ment guarantee, which amount is to be set by the City

6-2 DOH287



6-6-3

Engineer and approved by the City Council according to
the procedures established for regular subdivision. All
design and improvement standards of regular subdiyision
shall apply to Minor Subdivision.

o —

One-Lot Subdivision. Upon designation of one-lot subdivision,
the subdivider may request use of the property with the
requirements for both preliminary and final plat waived,
provided the use and lot meets all requirements of the City
Zoning Ordinance. Improvements of one-lot subdivisions shall
be consistent with regular subdivision or large-lot subdivisions
where so approved. Guarantee of improvements shall be by
building occupation restrictions or by bond or escrow at the
discretion of the City Council.

Planned Development Subdivision. Upon designation of Planned
Development Subdivision, the subdivider may submit documents
for processing following the procedures for regular subdivision
approval which must include the special provisions for Planned
Development Subdivision as contained in this Chapter.

Subdivision Processing and Approval Procedure

A. Preliminary Plat

1.

Preliminary Consultation. Fach person or entity who proposes
to subdivide land within the jurisdiction of the City shall
become familiar with the City subdivision requirements and
land use related plans for the territory in which the proposed
subdivision lies by consultation with the Planning Commission
staff. It shall be the obligation of the subdivider to have a
knowledge of procedures, policies and to have an understanding
of the availabilities of utility services before submission of the

preliminary plat.

Zoning Requirements. The subdivider shall comply with all
Zoning Ordinance regulations to accomodate intended lot size
and type of development. Conditional use and subdivision
designation approval shall be required of all subdivision
applications before submission of the preliminary plat.

Preliminary Plat Filing. A preliminary plat shall be prepared in
conformance with the standards, rules, and regulations
contained herein, and eight (8) blue and white prints therof shall
be submitted to the City for distribution to various departments
and interested entities for their information and
recommendations prior to formal action by the Planning

Commission.

Preliminary Plat Application Fee. At the time of filing the
preliminary plat, the subdivider shall deposit with the City a
non-refundable application fee made payable to the City. The
City Council shall prescribe from time to time the amount of
such fee, which shall be for the purpose of defraying expenses

6-3
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incidental and in connection with the checking and reviewing of
such preliminary subdivision plats.

Preliminary Plat Requirements. The preliminary plat shall be
drawn to a scale not smaller than 100 feet to the irch, and shall_
be on standard 22 x 34 inch or 24 x 36 inch paper. The plat
shall show: £

a. The proposed name of the subdivision (acceptable names
shall be approved by the County Recorder).

b. The subdivision location as forming a part of a larger
tract or parcel. Where the plat submitted includes only a
portion of a larger tract or only a part of a parcel or
parcels of the same owner, a sketch plan of a prospective
major street system shall be prepared showing logical
connections to and through the larger parcel. The
preliminary plat shall show all adjoining property owned
or having an ownership interest by the subdivider.

c. Sufficient information to accurately locate the property
including the nearest section corner tie. A copy of the
County property ownership plat of the property and a
legal description of the parcel must also be submitted.

d. The owners of all land adjoining and contiguous to the
proposed subdivision.

e. The names and addresses of the subdivider(s), owner(s) of
land, and the engineer or surveyor of the subdivision.

f. Contours at two-foot intervals to show the topography of
the land.

g. The boundary lines of the tract to be subdivided including
total acreage proposed for subdivision.

h. The location, dimensions and other details of all existing
or platted streets and other important features such as
easements, railroad lines, water courses (including
irrigation canals and ditches), exceptional topography,
bridges and buildings within or immediately adjacent to
the tract to be subdivided.

i Existing sanitary sewer, storm drains, water supply mains,
and surface water control structures within the tract and
immediately adjacent thereto. A commitment in writing
from the appropriate agencies that utility services will be

available for the project.

je The flood hazard boundary as per Federal Flood Insurance
Administration, when applicable.

64
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7.

k. The locations, dimensions, and other details of proposed
public street, private streets, alleys, utility easements,
parks, open spaces used and lots, with proper labeling of
parcels to be dedicated to the public or designated for
private use.

1. Buffer zones and proposed mitigation where non-
compatible uses adjoin the subdivision.

m. North point, scale and date.

n. A copy of proposed protective covenants.

0. A preliminary Storm Drainage Study.

P The layout, dimension and numbering of all lots.

q. Proposed construction of permanent fencing along
appropriate subdivision boundaries in conformance with
the guidelines provided in this ordinance and staff
recommendations.

r. The proposed method of dealing with all irrigation water
systems relating to the properties, including a full
consideration of all run-off water conditions.

Preliminary Plat Approval. The preliminary plat shall/be
reviewed by the Planning Commission, and either ap eéd or
rejected within 45 days after its presentation to the commssion,
or if modified, within 45 days of the presentaticn of the latest
modification. If approved, the Planning Commission shall
express its approval in writing or a matter of minutes, with
whatever conditions are attached and return one copy of the
preliminary plat, signed by the Commission Chairman, to the
subdivider. If the preliminary plat is not approved, the Planning
Commission shall indicate its disapproval in writing or as a
matter of minutes and reasons therefore by a similarly signed
copy. Upon the Planning Commission's action, the platﬁbe
referred to the City Council for review, when approved by the
City Council, the subdivider is authorized to proceed with the
preparation of the revised preliminary plat.

Time Limitation. Approval of the preliminary plat shall be
effective for a maximum period of one (1) year after approval

"unless, upon application of the subdivider, the Planning

Commission shall grant an extension which shall not exceed one
(1) year. If the final plat has not been submitted within one (1)
year, or the approved extension pericd, the preliminary plan
must again be submitted to the Planning Commission for
reconsideration. However, preliminary approval of a large
tract shall not be voided, provided that the developer shall
apply for time extension as part of the original plan cf phasing,
the Planning Commission shall, as part of the preliminary
period for each proposed phase, and the final plat for each
phase is filed within the maximum period so established.

6-5
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a. Bond - The subdivider shall furnish and file with the City
Recorder a bond with corporate surety in an amount equal
to 125% of the cost of the improvements as estimated by
the City Engineer to assure the 'nstallation and
construction of the improvements required *v this
Ordinance. Such bond shall be subject to approval of the
City Council.

3. Release of Performance Guarantees. The City Council shall, at
the request of the subdivider or his successors in interest,
release from time to time, portions of the bond, for which the
construction performance has been fully satisfied, provided
however, there shall be retained with the City for a period of
twelve (12) months from the date of acknowledgement by the
City Engineer that all improvements are satisfactorily
implaced, a sum or security of not less than ten (10) percent of
the total improvement construction cost as a guarantee of good
material and workmanship.

D. Recordation and Limitations

1. City to Record. When finally approved, the City Recorder shall
be responsible for recording subdivision plats. The subdivider
shall pay for all recording fees at the time of recordaticn. No
final plats shall be recorded in the office of the County
Recorder, and no lots included in such final plat shall be sold or
exchanged, unless and until the plat is properly approved, signed
and accepted by the City.

2. Time Limitation After Approval. Any final plat not offered for
recording within one (I) year after the date of preliminary plat
approval, unless the time is extended by the Planning
Commission shall not be recorded, or received for recording,
and shall have no validity whatsoever.

3. Changes in Final Plat Prohibited. It shall be unlawful for any
person to change the lines, drawings, lot sizes or shapes, or any
other provision of a plat or support document after it has
received final approval by any entity whose approval is
required.

E. Amended Plats

1. When changes are to be made in a plat of a subdivisicn which
has been approved and recorded, said subdivision shall be
vacated and an amended plat thereof shall be approved and
recorded in accordance with the procedures established in this
Chapter for approval and recordation of the {inal plat.

664 Required Subdivision Improvements

A. Permanent Improvements

The subdivider of any land located in or platted as a subdivision shall
at his own expense, install the following improvements in compliance
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designed specificpllyf for such purposes, with adequate

c. Blocks intended Uusiness or industrial uses shall be
sr off-street parking and delivery

space set aside
facilities.

C. Lots
1. Standards.

a. The lot arrangement and design shall be such that lots will
provide satisfactory and desirable sites for buildings, and
be properly related to topography and to existing and
probable future use requirements.

b. All lots shown on the subdivision plat must conform to the
minimum area and width requirements of the Zoning
Ordinance for the zone in which the subdivision is located
unless:

(1) A variance is granted by the Board of Adjustment.

(2) It is consistent with cluster subdivision approval as
provided in this Title.

c. Each lot shall have frontage on a public street dedicated
by the subdivision plat, or an existing public street, or on
a street which has become public by right of use and is at
least forty (40) feet wide. Lots on private driveways,
lanes or streets not dedicated to the public shall be
subject to approval of the Planning Commission or Ezard

of Adjustment as provided in this Title.

d. Buildings constructed on corner lots shall comply with the
minimum setback for both streets, as provided in the City
Zoning Ordinance, and corner lot design shall anticipate
the additional setback requirements.

e. Side lines of lots shall be at approximately right angles to
the street line, or radial to the street line.

f. Where the land included in a subdivision includes two or
more parcels in separate ownership and the lot
arrangement is such that a property ownership line divides
one or more lots, the land in each lot so divided shall be
transferred by deed to either single or joint ownership
before approval of the final plat, and such transfer shall
be ordered by title report submitted with the final plat.

D. Natural Drainage and Irrigation Water

L Standards.

a. Natural Drainage and Other Easements - The Pla
Commission shall, unless waived for good and suff

6-18
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Bruce A. Maak, Of Counsel (A2033)
Thomas R. Lee (A5991)

KIMBALL, PARR, WADDOUPS, BROWN & GEE

Attorneys for Robert E. Brown, Jr.
and Diane Brown

Suite 1300, 185 South State Street

P.0. Box 11019

Salt Lake City, Utah 84147

Telephone: (801) 532-7840

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

B. N. GLANVILLE,. JOSEPH D.

SANDERS and CHERYL M. SANDERS, PARTTAL SUMMARY JUDGMENT

Plaintiffs,

vs.
Civil No. 900902397PR
THE CITY AND MUNICIPALITY OF
DRAPER, THE DRAPER CITY BOARD

OF ADJUSTMENT, THE DRAPER CITY
PLANNING COMMITTEE, THE DRAPER
CITY COUNCIL, CHARLES L. HOFFMAN,
Mayor of the City of Draper,
ROBERT BROWN, KIM STEVENS, and
JOHN DOES I through X,

(Hon. Anne M. Stirba)

Defendants.

ROBERT E. BROWN, JR. and
DIANE BROWN,

Counterclaim and Crossclaim
Plaintiffs,

vsS.

B.N. GLANVILLE, M.D. GLANVILLE,
JOSEPH D. SANDERS, CHERYL M.
SANDERS, KIM STEVENS, REBECCA
STEVENS, and SUSAN B. DAY,

Counterclaim and Crossclaim
Defendants.
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The Motion for Summary Judgment dated March 30, 1993 of
defendant Robert E. Brown, Jr. came on regularly for hearing
before the Court, the Honorable Anne M. Stirba presiding, at 3:00
p.m. on June 14, 1993, plaintiffs appearing through their counsel,
Frederick N. Green, defendant Brown appearing through his counsel,
Thomas R. Lee, and the Court having reviewed the submissions of
the parties filed herein, having heard oral argument, and the
Court having determined that there exists no genuine issue as to
any material fact bearing upon defendant Brown's Motion and that
defendant Brown is entitled to judgment dismissing with prejudice
Fifth, Sixth, and Seventh Causes of Action of the Amended Com-

* plaint as a matter of law for the reasons set forth from the Bench
and for all of the reasons set forth in defendant Brown's memo-
randa submitted in support of the Motion for Summary Judgment,

IT IS HEREBY ORDERED as follows:

L. The Motion for Summary Judgment of defendant Brown dated
March 30, 1993 be and the same is hereby granted.

2. The Fifth, Sixth, and Seventh Causes of Action of the
Amended Complaint herein dated January 21, 1993 of plaintiffs be
and the same are hereby dismissed with prejudice and upon their

merits.

MADE AND ENTERED this ‘é;&»

District Judge
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the foregoing Partial Summary Judgment
was served this /[ 2 day of June, 1993 by mailing on said date

copies thereof by United States mail, first class postage prepaid

addressed to:

Frederick N. Green, Esq.
Green & Berry

Attorneys for Plaintiffs
622 Newhouse Building

10 Exchange Place

Salt Lake City, Utah 84111

Jody K Burnett, Esq.

Williams & Hunt

Attorneys for Defendants Draper City,
Draper City Board of Adjustment, Planning
Commission, Draper City Council, and
Charles L. Hoffman

257 East 200 South, Suite 500

P.0. Box 45678

Salt Lake City, Utah 84145

Kim R. Stevens and Rebecca Stevens, Pro Se
13755 South Shadow Mountain Lane
Draper, Utah 84020

Susan B. Day, Pro Se
621 East 13800 South
Draper, Utah 84020
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APPENDIX
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Summary of Orders Previously Entered



Bruce A. Maak, Of Counsel (A2033)
KIMBALL, PARR, WADDOUPS, BROWN & GEE
Attorneys for Robert E. Brown, Jr.
and Diane Brown
185 South State Street, Suite 1300
P.O. Box 11019
Salt Lake City, Utah 84147
Telephone: (801) 532-7840

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

B. N. GLANVILLE, JOSEPH D. SANDERS

and CHERYL M. SANDERS, SUMMARY OF
ORDERS PREVIOUSLY ENTERED
Plaintiffs, AND

STATEMENT OF ISSUES
vs. REMAINING FOR TRIAL
THE CITY AND MUNICIPALITY OF
DRAPER, THE DRAPER CITY BOARD
OF ADJUSTMENT, THE DRAPER CITY
PLANNING COMMITTEE, THE DRAPER
CITY COUNCIL, CHARLES L.
HOFFMAN, Mayor of the City of Draper,
ROBERT BROWN, KIM STEVENS, and
JOHN DOES 1 through X,

Civil No. 9500902397PR

(Hon. Anne M. Stirba)

Defendants.

ROBERT E. BROWN, JR. and
DIANE BROWN,

Counterclaim and Crossclaim
Plaintiffs,
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B. N. GLANVILLE, M. D. GLANVILLE,
JOSEPH D. SANDERS, CHERYL M.
SANDERS, KIM STEVENS, REBECCA
STEVENS, and SUSAN B. DAY,

Counterclaim and Crossclaim
Defendants.

Pursuant to the Court’s direction to counsel at pretrial, the following is a summary of
the Orders previously entered in this action by the Court (attached are copies of the Orders in
question) and a statement of the issues remaining for trial.

The Original Complaint. Attached as Exhibit "A" is a copy of the original
Complaint filed in this action. It contained four causes of action:

First Cause of Action sought a writ of mandamus against Draper City re-
quiring Draper City to prosecute violations of zoning and subdivision laws.

Second Cause of Action sought a declaratory judgment of the construction and

validity of ordinances and actions of Draper City.
Third Cause of Action sought recovery of damages against Draper City
because of its negligence in administration of zoning and subdivision laws.

Fourth Cause of Action sought damages against defendants Brown and Stevens

because of their trespass upon the property of plaintiffs.
Order of Dismissal dated November 26, 1990. Draper City and its various
committees, council, and mayor (collectively referred to as "Draper City") moved to dismiss

all claims in the Complaint as against it. Draper City asserted that, for the following
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reasons, the Complaint failed to state a claim for relief: First, Draper City does not owe
plaintiffs any duty to enforce variances because enforcement of laws is a duty running to the
public generally. Second, the statute of limitations expired with respect to any challenge to
the variances in question. Third, Draper City’s alleged misconduct was subject to govern-
mental immunity. Judge Russon granted the Motion to Dismiss pursuant to the Ruling, a
copy of which is attached hereto marked Exhibit "B," on November 7, 1990. That Ruling
stated that Draper City’s Motion was granted for the reasons set forth in its Memorandum
and that Draper City owed no duty to Sanders/Glanville concerning alleged ordinance
violations and variances and the statute of limitations applied. Judge Russon entered an
Order of Dismissal on November 26, 1990, a copy of which is attached hereto marked
Exhibit "C." The Court’s Order effected a dismissal with prejudice of First, Second, and
Third Causes of Action against Draper City.

The Amended Complaint. Plaintiffs by Stipulation filed an Amended Complaint, a
copy of which is attached hereto marked Exhibit "D." The first four causes of action
contained in the Amended Complaint were substantially identical to their counterparts in the
original Complaint. After amendment of the Complaint, the following causes of action
remained (First, Second, and Third Causes of Action having been dismissed by the Court’s
Order of November 26, 1990):

Fourth Cause of Action sought damages against Brown and Stevens for their

trespass upon the property of Sanders/Glanville.



Fifth Cause of Action sought damages against Brown based upon the claim
that Brown negligently purchased the property now owned by them, that Brown'’s
purchase of the property damaged Sanders/Glanville, and that Brown had been
unjustly enriched as a result.

Sixth Cause of Action sought the Court’s order rescinding the sales of the
Brown property because the sales thereof were illegal.

Seventh Cause of Action sought an order requiring Brown and Stevens to
comply with subdivision ordinances and to abate the nuisance created by non-
compliance with subdivision ordinances.

Partial Summary Judgment on Brown’s Motion. On March 30, 1993, Browns
moved the Court for summary judgment dismissing Fifth, Sixth, and Seventh Causes of
Action of the Amended Complaint against defendant Brown. Browns’ Memorandum asserted
that those claims should be dismissed because (a) Draper City had by variance validated the
subdivision and the time within which that variance could be challenged had expired, (b)
Sanders/Glanville lacked standing to force compliance with subdivision laws, (c)
Sanders/Glanville failed to establish any duty running from Browns to Sanders concerning
Browns’ purchase of the property and because Browns’ purchase of the property did not
harm Sanders.

Thereafter, the Court granted Partial Summary Judgment for the reasons set forth in

Browns’ memoranda and dismissed with prejudice Fifth, Sixth, and Seventh Causes of Action
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of the Amended Complaint. A copy of the Partial Summary Judgment is attached hereto
marked Exhibit "E."

Browns’ Second Motion for Summary Judgment. Sanders/Glanville asserted that a
right-of-way conveyed to Browns along with the fee simple property they purchased
described a parcel of ground that was separated from Browns’ fee simple property by a few
feet (which few feet were owned by Sanders/Glanville) and that, accordingly, the Browns
were trespassing upon the Sanders/Glanville property each time they accessed their property.
Browns filed a Motion for Summary Judgment dated November 30, 1993 seeking the Court’s
determination as a matter of law that the subject right-of-way was contiguous with the Brown
property and, with that determination, a dismissal with prejudice of all claims of
Sanders/Glanville for trespass over the alleged strip of land separating the Brown fee simple
property from their right-of-way. The Court granted Browns’ Motion through a bench
ruling. A transcript is attached hereto as Exhibit "F." In the Summary Judgment entered by
the Court (attached as Exhibit "G"), the Court ruled, based upon the alternative grounds of
proper construction of title documents, reformation, and/or easement by necessity, that the
description of the parcel of land over which Browns had a right-of-way was located so as to
touch the Brown property, thereby eliminating any "gap" between the right-of-way area and
the Brown property. As a consequence, the Court dismissed with prejudice those portions of
Fourth Cause of Action that alleged claims arising from Browns’ trespass upon any land
owned by Sanders/Glanville in any "gap" between the right-of-way, on the one hand, and the

Brown property, on the other hand.



Issues Remaining for Trial. The foregoing orders have effected a dismissal with
prejudice of all of the claims contained in the Amended Complaint except that portion of
Fourth Cause of Action that seeks damages against Browns for their alleged trespass upon the
Sanders/Glanville property other than any trespass that could arguably be said to have arisen
through there existing a gap area owned by Sanders/Glanville between (i) the right-of-way
owned by Browns and (ii) the fee simple property owned by Browns. In addition, all

defenses of Browns to those claims remain at issue.

r?f‘
DATED this |3~ day of ﬁ/ﬁmﬂuﬁ/ 1995

Woodbury & Kesler

e A, ak, Of Counsel
1 L, PARR, WADDOUPS, BROWN
& GEE
Attorneys for Defendants Browns
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Reid W. Lambert - #5744
Russell S. Walker - #3363
WOODBURY & KESLER, P.C.

265 East 100 South, Suite 300
P.0O. Box 3358

Salt Lake City, UT 84110-3358
Telephone: (801) 364-1100

Attorneys for Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH

GLANVILLE, et al., DESIGNATION OF ADDITIONAL
EXHIBIT
Plaintiffs,

vs.
Civil No. 900902397 PR
CITY OF DRAPER, et al.,
Judge Anne M. Stirba
Defendants.

Plaintiff Joseph Sanders hereby designates one additional for
the Trial in this matter to commence July 13, 1995. Specifically,
Sanders designates the Assignment of Claim executed by Margaret
Glanville July 6, 1995, a copy of which is attached hereto.

DATED this Mday of July, 1995.

WOODBURY & KESLER, P.C.

NSy AT

R W/ Lambe
Attorney for nders




CERTIFICATE OF SERVICE

This certifies that I did deliver a true and correct copy of
the above DESIGNATION OF WITNESSES AND EXHIBITS to the following by
first class U.S. Mail this /)& day of July, 1995:

Bruce Maak

KIMBALL, PARR, WADDOUPS, BROWN & GEE
185 South State, Suite 1300

Salt Lake City, Utah 84111

Jody K. Burnett
257 East 100 South, Suite 500
Salt Lake City, Utah 84111

Kim R. Stevens and Rebecca Stevens
13755 South Shadow Mountain Lane
Draper, Utah 84020

Susan B. Day
621 East 13800 South

Draper, Utah 84020 (i;;;g%a/
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ASSTGIDENT OF CLATM

I, Margaret clanville, tha persomal representative cf the
Estate of Ben N. Glanville and the owner of real property lacated
in Drapex, Utab which is now & subject of the case known as
M, case No. 9008023397 2R,
pending in the Third District court for Salt LaXe County, State of
Utab before the Eonorable Anna Seirba, do hereby assign any a2nd a1l
rights of action, damages, rights and claims which I may have in
tke abova-desc:::‘_bed case to Joseph Sanders, 1Y co-pla.intiff, and do
further state that +he estate of Ben XN- clanville asserts =nc
interest in the property. i+ having been held in joint tenancy with
me at the time of his death.

h
DATED this (7" day of July, 1655.

Mar

v
) orge,on e

State of Hashiagesd ) 7= OFFICIAL SEAL

- ss ._,_w JAM S. CONNER
. =25 NOTARY PUBLICOREGON
County of lengmg/;v ) COMMISSION NO. 121783
) MY COMMISSICN EXPIRES #2B. 2, 1937

subscribad and sWorl this (U day of & Y, 1395
My Commissien Netary: /Q/ML/(S- @WM/ .

expires: "szfuamll 2.,19%7 Residing~=e: (aesarm (K G 7050
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Evidentiary Ruling, Findings of Fact
and Conclusions of Law



JLED GiISTHICT $oUAT
Third ludirial District

Bruce A. Maak, Of Counsel (A2033)
KIMBALL, PARR, WADDOQUPS, BROWN & GEE

Attorneys for Robert E. Brown, Jr.
and Diane Brown

185 South State Street, Suite 1300

P.O. Box 11019

Salt Lake City, Utah 84147

Telephone: (801) 532-7840

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

B. N. GLANVILLE, JOSEPH D. SANDERS
and CHERYL M. SANDERS,
EVIDENTIARY RULING,
FINDINGS OF FACT,
AND
CONCLUSIONS OF LAW

Plaintiffs,
vs.

THE CITY AND MUNICIPALITY OF
DRAPER, THE DRAPER CITY BOARD
OF ADJUSTMENT, THE DRAPER CITY
PLANNING COMMITTEE, THE DRAPER
CITY COUNCIL, CHARLES L.
HOFFMAN, Mayor of the City of Draper,
ROBERT BROWN, KIM STEVENS, and
JOHN DOES I through X,

Civil No. 900902397PR

(Hon. Anne M. Stirba)

Defendants.

ROBERT E. BROWN, JR. and
DIANE BROWN,

Counterclaim and Crossclaim
Plaintiffs,
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B. N. GLANVILLE, M. D. GLANVILLE,
JOSEPH D. SANDERS, CHERYL M.
SANDERS, KIM STEVENS, REBECCA
STEVENS, and SUSAN B. DAY,

Counterclaim and Crossclaim
Defendants.

This action came on regularly for trial on July 13 and 14, 1995 before the Court, the
Honorable Anne M. Stirba presiding, plaintiff Joseph D. Sanders appearing personally and
through his counsel, Reid W. Lambert, defendants Brown appearing personally and through
their counsel, Bruce A. Maak, and defendant Kim Stevens appearing on his own behalf, and
the Court having heard the evidence, having heard and considered the arguments of counsel,
having reviewed the file, being fully advised in the premises and good cause appearing
therefor, hereby makes the following:

EVIDENTIARY RULING

During the course of trial, plaintiffs offered into evidence a certain "Assignment”
marked as Exhibit 1. The Court at that time reserved its ruling upon the admissibility of that
document. The Court now makes the following determinations and rules as follows as to the
admissibility of Exhibit 1.

1. According to the representation of counsel, plaintiff B.N. Glanville, who is the
brother-in-law of plaintiff Joseph D. Sanders, died in May 1995.

2. Rule 25, Utah Rules of Civil Procedure, prescribes a mechanism for the sub-

stitution of a personal representative, or other appropriate party, for a party who dies during
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the course of an action. Plaintiffs did not pursue an appropriate substitution of parties for
B.N. Glanville timely, or at all.

3. Plaintiffs offered no admissible evidence establishing that Margaret Glanville is
the personal representative of the estate of B.N. Glanville.

4, Margaret Glanville did not appear at trial and, accordingly, was not available
for cross-examination by defendants.

5. The only evi&ence offered to support the authenticity of the Assignment,
Exhibit 1, was offered by Joseph D. Sanders, who testified that, although he did not see the
document executed, he delivered the document to Margaret Glanville for her signature and
thereafter received the document back from her with a signature appearing to be that of
Margaret Glanville thereon and that Margaret Glanville told Joseph D. Sanders that she had
executed the document. Margaret Glanville’s statement to Mr. Sanders is inadmissible
hearsay. The evidence offered to establish the authenticity of Exhibit 1 is thin at best.

6. The Assignment, itself, constitutes a hearsay statement that is not admissible
under any exception to the hearsay rule.

7. The Court finds under Rule 803(24), Utah Rules of Evidence, that the state-
ment is not more probative on the point for which it was offered than any other evidence
which plaintiff could procure through reasonable efforts and that the general purpose of the
Rules of Evidence and the interests of justice will not best be served by admission of the
Assignment into evidence. Further, the proponent of the Assignment (Joseph D. Sanders)

did not make the Assignment known to defendants sufficiently in advance of the trial to
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provide defendants with a fair opportunity to prepare to meet it, the proponent’s intention to
offer the statement, and the particulars of it, including the name and address of the declarant.
The Assignment was first made known to defendants by serving a copy of it upon them by
mail on July 10, 1995 -- just a few days before trial.

8. Joseph D. Sanders could timely have complied with Rule 25, Utah Rules of
Civil Procedure, and could, substantially in advance of trial, have apprised defendants of his
intention to rely upon the Assignment, but he did neither.

9. If the Assignment had been accepted into evidence, defendants would have
been unreasonably prejudiced because, among other things, (i) defendants would be denied
the opportunity to cross-examine declarant in the Assignment, (ii) defendants were precluded
the opportunity to conduct discovery with respect to the Assignment and the testimony of its
purported declarant, and (iii) the Assignment is, based upon all testimony concerning it, not
sufficiently reliable to allow it fairly to be admitted under the circumstances presented here.

10. Plaintiffs did not timely advise defendants that Exhibit 1 was intended to be
offered as a trial exhibit.

RULING

Based upon the foregoing, the Court hereby rules that the Assignment is inadmissible

and may not properly be considered by the Court for any purpose.
FINDINGS OF FACT
1. This action concerns three parcels of real property and a right-of-way de-

scribed as follows:

ANETP



The "Brown Parcel" is presently owned by Robert and Diane Brown, is
located in Salt Lake County, State of Utah, and is more particularly described as follows:

Beginning 716.85 feet North 00°23°08" East from the East quarter corner of
Section 6, Township 4 South, Range 1 East, Salt Lake Base and Meridian, and
running thence South 76°11°02" West 186.90 feet; thence North 0°23°08"
East 202.5 feet; thence North 76°11°02" East 186.90 feet; thence South
0°23°08" West 202.5 feet to the point of beginning.

The "Glanville Parcel” is located adjacent to and north of the Brown Parcel
and is more particularly described as follows:

Beginning 919.35 feet North 0°23’08" East from the East Quarter Corner of
Section 6, Township 4 South, Range 1 East, Salt Lake Base and Meridian, and
running thence South 76°11°02" West 221.90 feet, thence North 0°23°08"
East 163.44 feet, thence North 57°28°51" East 137.16 feet, thence North
62°46°20" East 112.81 feet, thence South 0°23°08" West 235.80 feet to the
point of beginning.

The "Panhandle Parcel" is located adjacent to and west of the Brown Parcel
and adjacent to and east of the Stevens Parcel described below and is more particularly
described as follows:

Beginning at a point 716.85 feet North 0°23°08" East and 186.90 feet South
76°11°02" West from the East Quarter Corner of Section 6, Township 4
South, Range 1 East, Salt Lake Base and Meridian, and running thence South
76°11°02" West 35 feet; thence North 0°23°08" East 202.5 feet; thence North
76°11°02" East 35 feet; thence South 0°23°08" West 202.5 feet to the point of
beginning.

The "Stevens Parcel” is presently owned by Kim and Rebecca Stevens, is

located adjacent to and west of the Panhandle Parcel, and is more particularly described as

follows:
Beginning at a point at the Southwesterly most point of property conveyed by

Warranty Deed dated February 23, 1979, in which David H. Day and Susan
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B. Day, his wife, are grantors and Layne J. Newman and Jessie S. Newman,
his wife, are grantees, which deed was recorded April 2, 1979, at the office of
the Salt Lake County Recorder, as Entry No. 3258663 Book 4838, Page 358,
which point of beginning is South 57°28°51" West 137.16 feet from a point
which is approximately 100 feet West and 725 feet North from the East
Quarter Corner of Section 6, Township 4 South, Range 1 East, Salt Lake Base
and Meridian and running thence South 57°28°51" West 39.65 feet to a point
on the Southerly side of a concrete irrigation ditch at a corner fence post, said
39.65 feet call being directly in line with, as though it were an extension of,
the Southerly side of said concrete irrigation ditch; thence North 32°31°09"
West 319 feet, more or less, along a fence line and Westerly side of a concrete
block wall, to the center of the East Jordan Canal; thence Northeasterly along
the center of said East Jordan Canal 235.9 feet, more or less, to a point which
is North 00°23°08" East of the point of beginning; thence South 00°23°08"
West 361.75 feet, more or less, along the West line of the above described
Newman deed, (o the point of beginning.

The "Right-of-Way Parcel" is a parcel of land 35 feet in width, which at its
northerly end lies between the Stevens Parcel and the Brown Parcel and proceeds south to
13800 South Street in Draper and is more particularly described as follows:

Beginning at a point which is 282.45 feet North 89°39°27" West from the East
Quarter Corner of Section 6, Township 4 South, Range 1 East, Salt Lake Base
and Meridian, said point being the Southwest corner of the property conveyed
in that certain Special Warranty Deed to MGF Partnership, a limited Utah
partnership, recorded July 17, 1979, as Entry No. 3309585, in Book 4903, at
Page 540 of Official Records, and running thence North 0°23°08" East along
the West boundary line of said "MGF Partnership" property 186.94 feet to the
Northwest corner thereof; thence continuing North 0°23°08" East 124.36 feet,
being parallel to and 17.5 feet, perpendicular distance from the Westerly
boundary fine of the property conveyed In that certain Special Warranty Deed
to James Walter Fitzgerald and Betty Marie Fitzgerald, recorded July 20,
1978, as Entry No. 3140869, in Book 4709 at Page 990, of Official Records;
thence North 17°28’ East along the Easterly right of way line of that certain
35 foot wide right of way as described in that certain Warranty Deed to Ted
A. Zimmerman and Julie G. Zimmerman, recorded August 14, 1991, as Entry
No. 5111842, in Book 6346, at Page 911 of Official Records, 344.75 feet,
more or less, to a point which is South 0°23°08" West from the Southwest
corner of the property conveyed in that certain Utah Special Warranty Deed to
Robert E. Brown, Jr. and Diane Brown, recorded January 27, 1989 as Entry
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No. 4730055, in Book 6100, at Page 478 of Official Records; thence North
0°23°08" East 24.4 feet, more or less, to the Southwest corner of the aforesaid
property of "Brown"; thence North 0°23°08" East, along the West boundary
line of said "Brown" property 160.32 feet; thence West 35.0 feet; thence
South 0°23°08" West 194.0 feet, more or less, to the point of intersection with
the Westerly right of way line of the aforesaid 35 foot wide right of way;
thence South 17°28” West along said Westerly line to a point on the East
boundary line of a 0.15 foot strip of land as the same described in that certain
Warranty Deed to Susan B. Day, recorded July 09, 1990, as Entry No.
4938604, in Book 6235, at Page 484, of the Official Records; thence South
along said East boundary line of the "Day" property 314 feet, more or less, to
the quarter section line of the aforesaid Section 6; thence South 89°39°27"
East along said quarter section line 35 feet, more or less, to the point of
beginning.

This Court by Summary Judgment dated February 17, 1994 established the location and
description of the right-of-way to be as set forth above.

2. Between November, 1982 and September, 1988, Sanders owned the Glanville
Parcel, the Panhandle Parcel, and the Brown Parcel subject to and together with a right-of-
way over the Right-of-Way Parcel. The Brown Parcel together with a right-of-way over the
Right-of-Way Parcel was encumbered by a Deed of Trust in favor of Mountainwest Savings
and Loan, which was recorded on December 9, 1980 as Entry No. 3512297 in Book 5188 at
Page 1463 of the records of the Salt Lake County Recorder’s office (hereinafter referred to

as the "Mountainwest Trust Deed").

3. Sanders failed to make various payments required under the Mountainwest
Trust Deed and, as a result, the Mountainwest Trust Deed was nonjudicially foreclosed.
Mountainwest was the purchaser at the trustee’s foreclosure sale and, thereafter, received a

conveyance of the Brown Parcel together with a right-of-way over the Right-of-Way Parcel

COUS G0



through a Trustee’s Deed recorded on September 1, 1988 as Entry No. 4670769 in Book
6060 at Page 2702 of the records of the Salt Lake County Recorder’s office.

4, Sanders transferred the Glanville Parcel and the Panhandle Parcel subject to a
right-of-way over the Right-of-Way Parcel to his sister and brother-in-law, M.D. and B.N.
Glanville, by "Grant Deeds" dated May 19, 1988. Sanders made those transfers shortly
before and with actual knowledge of the impending entry of a judgment against Sanders and
in favor of one Ovard and the foreclosure of the Mountainwest Trust Deed. Sanders trans-
ferred those properties to Glanvilles to place them beyond the reach of his creditors.

5. Glanvilles never transferred the Glanville Parcel or the Panhandle Parcel back
to Sanders. No writing was ever executed by Glanvilles to evidence any transfer to Sanders
of any interest relating to those parcels. Sanders had no ownership of or right to possession
of the Glanville Parcel or the Panhandle Parcel following May 19, 1988.

6. Sanders and Glanvilles had an agreement that, upon sale of the Glanville
Parcel and the Panhandle Parcel, Sanders would receive from Glanvilles a portion of the sale
proceeds. Sanders’ right to receive such proceeds was the entire extent of Sanders’
interest -- his interest was not an interest in land, but rather a right to receive a future
monetary payment.

7. After the foreclosure sale, Mountainwest sold and conveyed the Brown Parcel
together with a right-of-way over the Right-of-Way Parcel to Browns by Utah Special

Warranty Deed which was recorded on January 27, 1989 as Entry No. 4730055 in Book
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6100 at Page 478 of the records of the Salt Lake County Recorder’s office. Defendants
Stevens own the Stevens Parcel together with a right-of-way over the Right-of-Way Parcel.

8. During the fall of 1989, Browns placed their two horses in a preexisting
fenced area that included the Glanville Parcel and a portion of the Brown Parcel.

9. With no prior communication to Browns, on or about March 2, 1990, Sanders
and Glanville, through their attorney, Frederick N. Green, demanded that Browns remove
their horses from the Glanville Parcel and that Stevenses cease trespassing. Within a
reasonable time following receipt of that notice -- a few days -- Browns installed a new fence
preventing their horses from moving from the Brown Parcel onto the Glanville Parcel.
Browns’ horses did not thereafter intrude upon the Glanville Parcel. Sanders, not Glanvilles,
directed that attorney Green write the demand letter to Browns. Glanvilles did not object to
Browns’ horses occupying the Glanville Parcel. Sanders had previously given permission to
Layne Newman for horses to occupy the Glanville Parcel. Neither Sanders nor Glanvilles
directly advised Browns that their horses could occupy the Glanville Parcel. However,
Sanders desired that horses occupy the Glanville Parcel to control plant growth there, and the
Court finds that Sanders consented to horses occupying the Glanville Parcel until further
notice. Sanders did not revoke that permission until attorney Green sent his letter of March
2, 1990.

10.  Plaintiffs have not carried their burden of proving any damage flowing from

Browns’ horses’ occupation of the Glanville Parcel.
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11. Browns own a right-of-way over the Right-of-Way Parcel which entitles them
to use the Right-of-Way Parcel for all purposes reasonably necessary or incident to furnish-
ing access, ingress and egress to the Brown Parcel. The northerly end of the Right-of-Way
Parcel is located upon the Panhandle Parcel. The northerly end of the Right-of-Way Parcel
is adjacent to and west of the Brown Parcel. Most of the north-south length of the Panhandle
Parcel is burdened with a right-of-way in favor of the owner of the Brown Parcel and the
owner of the Stevens Parcel. The Panhandle Parcel is only 35 feet in width in the east-west
direction and is not reasonably usable for any purpose other than furnishing access to parcels
that are adjacent to it, including the Brown Parcel, the Stevens Parcel, and the Glanville
Parcel. There are no structures or improvements located upon the Panhandle Parcel.

12.  The driveway serving the house on the Brown Parcel has been in its present
location since prior to Sanders’ ownership and occupancy of the Brown Parcel. A portion of
that driveway extends into the Panhandle Parcel. During approximately 1991, Browns in-
stalled grass and a sprinkler system in their yard area. They installed the grass entirely
within the landscaping contours that had previously been established by Sanders during his
ownership of the Brown Parcel. That grass extended over the boundary line between the
Brown Parcel and the Panhandle Parcel to the extent of approximately 5-6 feet. There was
no fence that marked the boundary between the Brown Parcel and the Panhandle Parcel in
this area. In the area in which Browns installed lawn within the boundaries of the Panhandle
Parcel, there was previously located only weeds. The area in which Browns installed lawn

was never used by anyone for any purpose. The traveled area over the Panhandle Parcel that
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was used to access the Glanville Parcel did not include the area in which Browns installed
grass. Browns’ installation of grass and a few sprinkler heads did not in any way interfere
with plaintiffs’ use or enjoyment of the Panhandle Parcel. The driveway is a use that is
reasonably necessary to furnishing access, ingress, and egress to and from the Brown Parcel
and does not interfere with the use of the Panhandle Parcel by its owner.

13.  Because Sanders objected to the location of the grass and sprinklers within the
boundaries of the Panhandle Parcel, Browns caused both all of the grass and the sprinklers to
be removed during October, 1994.

14. A variance was granted by Draper City to Mountainwest with respect to the
Brown Parcel. That variance allowed the Brown house to be located within 17 feet of the
"private right-of-way," which referred to the right-of-way over the Right-of-Way Parcel.
The literal metes and bounds description of the Right-of-Way Parcel located the Right-of-
Way Parcel in such a way that there existed approximately 18 feet between the easterly edge
of the Right-of-Way Parcel and one corner of the Brown house. This Court by Summary
Judgment dated February 17, 1994 in this case ordered that the Right-of-Way Parcel, based
upon the grounds stated therein, was located adjacent to the Brown Parcel, which resulted in
there being as few as 11.2 feet between the easterly boundary of the private right-of-way and
one corner of the Brown house.

15.  Draper City has determined that the Brown house location is a valid non-
conforming preexisting use and that the Brown house may be located in its present location

without requiring that Browns occupy, control or make any claim to any portion of the
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Panhandle Parcel. In any event, Browns’ compliance or noncompliance with that variance
has no effect on Sanders or Glanvilles.

16.  Glanvilles did not object to the existence of the driveway or to Browns’
installation of grass and/or sprinklers within the boundaries of the Panhandle Parcel.

17.  Plaintiffs have not carried their burden of showing that they suffered any
damage as a consequence of the existence of Browns’ driveway or Browns’ installation of
grass and a sprinklers within the boundaries of the Panhandle Parcel.

18.  Both Browns and Stevenses periodically and temporarily parked vehicles
within the Right-of-Way Parcel and the Panhandle Parcel. That use was a reasonable use of
the right-of-way owned by Browns and Stevenses and did not interfere with Glanvilles’ or
Sanders’ use of the Panhandle Parcel.

19.  The trespass claims asserted by Sanders in the action have no basis in law or
fact. Under the clear evidence in this case, Sanders did not even have standing to pursue any
claims because he did not even own the subject property. Glanvilles, who owned the prop-
erty, were ambivalent about the claims. The claims, themselves, are devoid of merit.

20.  Sanders brought claims in this action that were completely inconsistent with
and contradictory to his own statements and actions during his ownership of the Brown
Parcel. Among other things, both Sanders and Glanville admit that they understood that the
right-of-way was adjacent to and connected to the Brown Parcel and, during the time that
Sanders owned only the Brown Parcel (and not the Panhandle Parcel), Sanders used the

right-of-way as his only access from 13800 South Street into his driveway. In this action, on
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the other hand, Sanders asserts that the right-of-way did not connect to the Brown Parcel,
that Browns’ driving over the right-of-way into their driveway constitutes a Lrespass, that the
Browns’ driveway, which existed during Sanders’ ownership of the property, constitutes a
trespass, and that Browns’ making the very same use of their property that Sanders made
during the time that he owned it was wrongful. Sanders brought this action for the improper
purpose of coercing Browns to pay large amounts of money in settlement.

21.  Sanders testified that he brought this action against Browns and Stevenses
because he could not sell the Glanville Parcel and the Panhandle Parcel and because sub-
division violation problems precluded his separate ownership and sale of those parcels.
Sanders, however, made no effort to resolve any subdivision problems that may have existed
and made no effort to sell the Glanville Parcel or the Panhandle Parcel (except to Glanvilles).

22.  Sanders did not make any reasonable good faith effort to resolve his com-
plaints with Browns or Stevenses. Sanders did not initiate this action to resolve or receive
fair compensation for any claim that he had against Browns or Stevenses, but rather in bad
faith to coerce Browns or Stevenses into paying him money to which he was not entitled.

23. At multiple stages during this proceeding, Browns attempted to settle and
resolve this case to avoid incurring the substantial expense that they incurred in defending.
Sanders unreasonably persisted in pursuing his frivolous, baseless claim.

24.  Sanders pursued his claims to hinder and take advantage of Browns and
Stevenses. Sanders asserted that Browns’ purchase of the property from Mountainwest,

Sanders’ foreclosing lender, violated Sanders’ rights. He asserted that Mountainwest’s sale
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of the property to Browns (a transaction to which Sanders was not a party) was illegal and
should be rescinded. He asserted that the Brown Parce] (which Sanders, himself, owned and
occupied separately) violated zoning ordinances that should be enforced against the Browns.
He asserted that the Browns’ occupation of the same property that Sanders, himself, had
previously occupied constituted a "private nuisance." Sanders claimed that he initiated this
action to resolve what he believed to be a "subdivision problem," but he never made any
effort to resolve that issue. Browns attempted repeatedly to resolve their differences with
Sanders and even to pay Sanders money to which he was not entitled, but Sanders steadfastly
refused to make any reasonable effort to resolve his differences with Browns. Instead,
through taking the positions he took and pursuing this litigation, Sanders attempted to subject
Browns to economic pressure and to bother and harass them to induce them to pay un-
reasonable amounts of money to Sanders.

25.  This action was without merit and was not brought or asserted in good faith by
plaintiff Sanders.

26.  Browns incurred in excess of $29,700.00 in defending against the claims of
Sanders in this action, of which $6,750.00 is attributable to time expended in the trial of this
case. The Court finds the charges of Browns’ counsel to be reasonable under all of the
circumstances.

27.  Defendants Stevens acted as their own counsel and did not incur any legal fees

in defense against the claims of Sanders.
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From the foregoing Findings of Fact, the Court hereby makes and enters the follow-
ing:

CONCLUSIONS OF LAW

1. Browns and Stevenses are not liable to plaintiffs for trespass.

2. As a matter of fact and law, Glanvilles were the owners of the Glanville
Parcel and the Panhandle Parcel at all material times. In any event, the Statute of Frauds has
not been satisfied with respect to any claim of Sanders to ownership of any interest in that
property. Sanders did not own any interest in the Glanville Parcel or the Panhandle Parcel at
any time following May 19, 1988.

3. Since Sanders did not own or have the right to possess the Panhandle Parcel
and the Glanville Parcel at the times that Browns and Stevenses are claimed to have tres-
passed, he has no standing to assert any trespass claim against Browns or Stevenses.

4. Sanders, who conveyed the Glanville Parcel and the Panhandle Parcel to
Glanvilles to place it beyond the reach of his creditors, is estopped to assert that he has any
ownership of or right to possession of that property.

5. Glanvilles, the owners of the Glanville Parcel, did not object to Browns’
horses’ brief occupation of the Glanville Parcel. B.N. Glanville had no personal complaint
with the Browns and admitted that the Browns never did anything about which he was
complaining. Although Glanville claimed that Sanders told him that the Browns trespassed
on the Glanville Parcel, Glanville never communicated to the Browns that he did not want

them trespassing on the Glanville Parcel.
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6. Browns’ horses’ occupation of the Glanville Parcel was with permission and
consent. Prior to the Browns’ placing their horses on the property, Sanders had given
permission to Layne Newman for horses to occupy the Glanville Parcel. Neither Sanders nor
Glanvilles directly advised Browns that their horses could occupy the Glanville Parcel.
Nevertheless, Sanders desired that horses occupy the Glanville Parcel to control plant growth
there, and the Court concludes that Sanders ‘consented to horses occupying the Glanville
Parcel until such consent was withdrawn.

7. Browns and Stevenses did not trespass upon the Glanville Parcel.

8. Plaintift)”s have not proved that they suffered any damages as a result of
Browns’ horses’ occupation of a portion of the Glanville Parcel.

9. Browns’ and Stevenses’ periodic occupation of the Panhandle Parcel was
allowed by and consistent with their right-of-way over it.

10.  Browns’ installation of minimal grass and sprinklers on the Panhandle Parcel
did not in any respect interfere with plaintiffs’ occupation or possession of the Panhandle
Parcel. Browns are entitled to keep their driveway in its present position. That driveway is
a reasonable use of Browns’ right-of-way and does not improperly interfere with plaintiffs’
use of the Panhandle Parcel.

11.  Browns and Stevenses did not trespass on the Panhandle Parcel.

12.  Plaintiffs have not proved any damage caused by Browns’ or Stevenses’

activities upon the Panhandle Parcel.
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13.  The location of Browns’ house in relation to the location of the "private right-
of-way," which is the Right-of-Way Parcel, is a valid non-conforming preexisting use and
does not violate the variance issued by Draper City during 1988.

14.  Plaintiffs do not have standing to assert any violation by Browns of any var-
iance affecting the Brown Parcel, and even if Browns had violated the variance by having
their house located closer than 17 feet from the "private right-of-way," that fact does not
constitute a trespass.

15.  This action js without merit and was not brought or asserted in good faith
within the meaning of Utah Code Ann. §78-27-56.

16.  Plaintiff Sanders is liable to Browns in the amount of the attorney’s fees in-
curred by Browns in preparing for and attending trial and any post trial proceedings in this
action.

17. Browns reasonably and necessarily incurred reasonable attorney’s fees in the
amount of $6,750.00 in preparing for and attending trial and preparing Findings of Fact,
Conclusions of Law, and a Judgment, for which Sanders is liable.

18. Sanders owes to Browns and Stevenses their taxable costs.

A —
MADE AND ENTERED this 23" day of Juse 1
Py
BY THE COURT:

(™

Honorable Anne M. Stirba X Y
District Judge -
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L. Hoffman
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Susan B. Day, Pro Se
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| JUDBEMENT |

cIkEh weg; fiila 93537

Bruce A. Maak, Of Counsel (A2033) Thirdt tsiciat Districy
KIMBALL, PARR, WADDOUPS, BROWN & GEE L9
Attorneys for Robert E. Brown, Jr. Ju 396

and Diane Brown /%A A /&/
185 South State Street, Suite 1300 8y J
P.O. Box 11019 T et Clenx

Salt Lake City, Utah 84147
Telephone: (801) 532-7840

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

B. N. GLANVILLE, JOSEPH D. SANDERS

and CHERYL M. SANDERS, FINAL JUDGMENT

229820
721k b &0 7 A
Civil No. 900902397PR

Plaintiffs,
vs.

THE CITY AND MUNICIPALITY OF
DRAPER, THE DRAPER CITY BOARD
OF ADJUSTMENT, THE DRAPER CITY
PLANNING COMMITTEE, THE DRAPER
CITY COUNCIL, CHARLES L.
HOFFMAN, Mayor of the City of Draper,
ROBERT BROWN, KIM STEVENS, and
JOHN DOES I through X,

(Hon. Anne M. Stirba)

Defendants.

ROBERT E. BROWN, JR. and
DIANE BROWN,

Counterclaim and Crossclaim
Plaintiffs,

VS.

N N’ N N N N N N N N N N N N N N N N N N N N N N N N
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B. N. GLANVILLE, M. D. GLANVILLE,
JOSEPH D. SANDERS, CHERYL M.
SANDERS, KIM STEVENS, REBECCA
STEVENS, and SUSAN B. DAY,

Counterclaim and Crossclaim
Defendants.

This action came on regularly for trial on July 13 and 14, 1995 before the Court, the
Honorable Anne M. Stirba presiding, plaintiff Joseph D. Sanders appearing personally and
through his counsel, Reid W. Lambert, defendants Brown appearing personally and through
their counsel, Bruce A. Maak, and defendant Kim Stevens appearing on his own behalf, and
the Court having heard the evidence, having heard and considered the arguments of counsel,
having reviewed the file, having entered its Evidentiary Ruling, Findings of Fact, and
Conclusions of Law, being fully advised in the premises and good cause appearing therefor,
hereby makes and enters the following Judgment:

1. Fourth Cause of Action of the Amended Complaint be and the same is hereby
dismissed with prejudice and upon its merits.

2. Defendants Robert E. Brown, Jr. and Diane Brown be and they are hereby
awarded Judgment against Joseph D. Sanders in the amount of $6,750.00, together with
interest thereon from and after the date of this Judgment at the rate prescribed by law.

3. Defendants Stevenses SILE have and recov:igleu costs from Joseph D.

AN AAWY uq't\n s'\
. Defendants Browns shall™have and recdver tHeir costs

Sanders in

from Joseph D. Sanders in the amount of m s«..(ra"{e.d ke 5(‘3‘\“-“@"\ (n*l M“S‘l‘dﬂﬁ
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MADE AND ENTERED this EZ day of ju l \,} N 1995.

BY THE COURT:

Honorable Anne M. Stirba = o /
District Judge e

The address of Joseph D. Sanders is:

The Social Security number of Joseph D. Sanders is:
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the foregoing Final Judgment was served this 474:/_ day of
October, 1995 by mailing on said date copies thereof by United States mail, first class

postage prepaid, addressed to:

Russell S. Walker, Esq.

Reid W. Lambert, Esq.
Woodbury & Kesler
Attorneys for Plaintiffs

265 East 100 South, Suite 300
P.O. Box 3358

Salt Lake City, Utah 84110

Jody K Burnett, Esq.

Williams & Hunt

Attorneys for Defendants Draper City, Draper
City Board of Adjustment, Planning Com-
mission, Draper City Council, and Charles
L. Hoffman

257 East 200 South, Suite 500

P.O. Box 45678

Salt Lake City, Utah 84145

Kim R. Stevens and Rebecca Stevens, Pro Se
13755 South Shadow Mountain Lane
Draper, Utah 84020

Susan B. Day, Pro Se
621 East 13800 South
Draper, Utah 84020

s

Rosalie Jones, Secretary
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the same statute. The same issues were at stake and it was
the same case. And Judge Russon squarely ruled that the
statute of limitation as employed =-- if you look at the last
sentence of his ruling, which is at, I believe it's tab 8 of
the tabs attached to our Memorandum, he says, "Furthermore,
the statute of limitations applies." He fairly ruled that
the statute applies.

The Utah Supreme Court has squarely ruled that
there are not standing to bring the sorts of claims that are
being attempted here. And based on these two independent
reasons, we invite the Court to grant the Motion for Summary
Judgment.

THE COURT: All right. Thank you, counsel.

Well, this has been briefed very thoroughly and
very effectively. I am prepared to rule at this time on the
Motion for Summary Judgment by defendant Brown.

First of all, with regard to the argument
pertaining to the statute of limitations, plaintiffs'
argument is that -- or rather defendants' argument is that
the plaintiffs failed to challenge Draper City's validation
of the subdivision within the period prescribed by law.

It does appear to me, first of all, that this
issue was put before Judge Russon. And I think that, at
least my understanding of the issue is, that the same issue

then is being presented now. At least I am persuaded to that

AN ™4
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effect. So in effect, Judge Russon's ruling can be
considered the law of the case.

But I have also looked at it separately. I view
that my rule is that if there is a previous ruling of this
court, that I am entitled to alter that if I feel that I
should. And I have looked at that. But I agree frankly with
Judge Russon's analysis of this.

And I do think that there was a 30-day statute of
limitations as it pertained to the Board of Adjustments
validation, if you will, of the subdivision. And clearly
there was not an appeal taken within that time period. So I
feel that for that reason the Motion for Summary Judgment is
valid.

The defendants' argument then is that that really
takes care of the nuisance and illegality claims as well.

And I understand -- clearly there is no 30-day statute of
limitations as it pertains to those two causes of action.
However, they are predicated upon a showing that there was an
illegality. And that showing cannot be made, at least
because that can no longer be challenged as being invalid,
what the Board of Adjustments did. So I understand the
defendants' argument with regard to that.

But turning also to whether the Board of
Adjustments had the authority to do that, I am persuaded that

the Board of Adjustments did have the authority to do what it
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did, for the reasons argued by Mr. Lee in court and also in
the Memorandum and also in light of the ordinances that were
presented to the Court here today.

I feel that the Board of Adjustments did act
within the scheme of -- with regard to the Ellis case,
that's a very interesting problem, because clearly Mr. Green
is correct. This statute is very clear in what it says, and
it's also clear the Ellis case didn't address that
language.

Now, it may be that in Ellis the Supreme Court

simply was not aware of a statute that said -- if one existed
in 1962 -- that said what the statute says now. But I think
that calls for this Court to speculate on what the Supreme
Court did. As an inferior court, this Court is generally
bound by what the appellate court says is the common law.

And I think that it's clearly an appealable issue,
and it may be that on appeal an appellate court in light of
that statute might rule differently. But I feel constrained
at this point to act conservatively from the judicial
standpoint. And I am going to follow Ellis, which does
appear to me otherwise to be on all fours with this
particular case.

So I am not going to rule differently from that in

Ellis. And clearly in Ellis the Utah Supreme Court held

that there is no private right of action to challenge a sale
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A Foreclosure for a time until we could straighten
things out.

Q And that property has been vested in the name of
your brother-in-law and sister for about seven years; is that
right?

A Yes, sir. But I stated many times it was done
solely for the purpose of trying to buy time so we could
resolve these issues. I have been in court since 1984 trying
to resolve this simple issue. Everybody that has come in
contact with this property, including the Browns, Ovards,
Mrs. France, has been damaged by it. It is time this is put
together.

I am not running from the problem. I am trying to
solve the problem. I transferred it to my brother-in-law to
buy time so I could solve the problem. I knew at the time it
was illegal. I was taking that chance.

Q There was nothing that prevented your
brother-in-law and sister from conveying the property back to
you some time during the past seven years, is there?

A That's right. We talked about that at times.
There is no real need to do it. It's common knowledge why
they have it. 1It's there.

Q And you agree with me, don't you, that since the
title is vested in their name, they have a right to sell the

property?
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Q

Yes, sir.

And you agree with me that you don't have any

interest in the property?

A

I don't have a legal interest, but I certainly

have a moral interest. And I have a right in this claim.

Q

I'd like to show you now, Mr. Sanders, what has

been marked as Exhibit 6, Plaintiffs' Answers to Defendant

Robert E. Brown, Jr.'s Interrogatories. And first will you

tell me, everybody, you signed that document under ocath on

the last page?

A

Q

Yes, sir, I did.

I'd like to direct your attention to Interrogatory

No. 1 where 2 states,

A

Q

"State the name and address of each person who
owns any fee simple interest in the Glanville
property."

Do you see that?

Yes, sir.

And the answer is, "B.N. Glanville and his wife
M.D. Glanville of Malhure County, Oregon, are the
sole owners of the Glanville property."

Is that correct? Do you see that?

Yes, sir.

That question is "fee simple owner." And they are

fee simple owners, does it say, Mr. Sanders?
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A The question does.

Q And with respect to Interrogatory No. 2, it asks
that you,

"Identify each holder of an encumbrance, lien,
mortgage, deed of trust, right-of-way, or other
interest in the Glanville Property."
And do you see in your answer there that you don't
identify any interest of your own?

A Well, I have no encumbrances, lien, mortgage, deed
of trust, right-of-way. Other interest I guess. I signed
that.

Q Mr. Sanders, do you or don't you have an interest
in the property?

A I have an equitable interest in the property and
it will be deeded to me when I ask it to be deeded to me.

Q And you will agree that the interrogatory asked
you to identify anybody who had any interest in the property;

is that right?

A I maybe misinterpreted the question.
Q Is that not what it says?
A It starts out "encumbrance, lien, mortgage, deed

of trust, right-of-way. I was looking for a legal document.
Q And you prepared these answers in consultation
with your attorney, Mr. Green; is that right?

A Yes, sir.
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Q And no place in these interrogatory answers did
you state that you have a beneficial interest or equitable
interest or any other interests in the Glanville property.
Isn't that true?

A I would have to look at the rest of the

interrogatories.

Q If you feel you did, take a minute.
A If you say it's not there, I'll concede that.
Q As of the date you transferred the property to

Glanville, Mr. Sanders, the Browns did not own and had not

purchased the Brown property, had they?

A That's true.

Q And Mountain West had had a foreclosure sale, had
they not?

A No, sir.

Q So before the Browns ever appeared on the scene,

you conveyed the property to your brother-in-law and sister?

A Yes, sir.

Q If I understand you correctly, you are complaining

of the following: trespass problems -- first, driveway;

second, landscaping; third, horses; and fourth, car parking?

A The use of the yard.

Q Okay. Anything else?

A That covers it.

Q Browns' horses were not on the property at any

001093
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time before you conveyed the property to Glanville, were
they?

A No, sir.

Q During your ownership of the Glanville property
before you conveyed it, you gave Layne Newman permission to
run horses on the property. Is that right?

A Yes, sir.

Q And you didn't ever tell him that he could only
run horses that he, himself, owned there, did you?

A He asked me if he could run his horses. And I
replied, Yes, you can run your horses. There were no other
horses discussed.

Q Are you testifying that you can recall seven or
eight years ago saying, Newman, you can only run your horses?

A I didn't say that. I didn't say "only." BHe said,
May I run my horses on your property, or something to that
effect. And I said, Yes, you can run the horses on the

property, or something similar to that.

Q Did he tell you how many horses he would run?

A I knew how many he would run. I was his neighbor.
Q Did he tell you, is the question.

A No, sir.

Q So as far as you are concerned, he could run

whatever he had there?

A Yes.

001094 78
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A Yes, sir.
Q And you were not a party to that transactica at

all, were you?

A No, sir.

Q You had nothing to do with that transaction.

A I had nothing to do with the transaction, no, sir.
Q Aside from at your deposition, you have never met

nor spoken with Bob and Diane Brown?

A No, sir.

Q And you filed this lawsuit against them because of
horses, the grass, the driveway and the variance. Is that
right?

A It's the use of the yard is the principle reason,
yes, sir.

Q It is a fact, is it not, Mr. Sanders, that you
have filed this lawsuit against the Browns because you want
to put intense pressure on them to pay you settlement money?

A I have two motives in my lawsuit. And the lawsuit
is all-inclusive; it involves the entire subdivision: ©One, I
would like to recover some of the very large money that I
have spent; and two, I would like to get a case built so that
the City of Draper will process their subdivisions properly
so we don't have to do this time and time again as more and
more people get involved this trap.

Q I want to ask you the question again, Mr. Sanders.
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The question is, is it not a fact that you filed this lawsuit
against the Browns to put intense pressure on them to pay
settlement money to you.

A The reason for this lawsuit -- if you are talking
about this particular one right here?

Q Yes, sir.

A The reason we are doing it is, no one will certify
without going to appeal. No one would settle without giving
up appeal rights. 1If they would let us appeal, we would have
settled today.

Q Apart from this hearing, we are talking about the
whole lawsuit, Mr. Sanders, and this is the third time now,
is it not a fact that you have filed and pursued this lawsuit
against the Browns to subject them to intense pressure so
that they would pay you settlement money. 1Isn't that true?

A That is part of the answer, yes.

MR. MAAK: No further questions.
THE COURT: Redirect?
REDIRECT EXAMINATION
BY MR. LAMBERT:

Q Let's start where we left off, Mr. Sanders.

Wasn't the original reason for filing a lawsuit because there
was a gap between the right-of-way and the Brown property?

A Yes, sir.

Q And every time they drove across it it was a
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not Mr. Sanders had ever understood that that agreement
included the entire strip?

A Mr. Green admitted to me that his client reneged.
I don't know what he told his client.

Q Of the time you testified to, it appears that 45
hours of that time was incurred from the time after the
second summary judgment motion up until projecting through
the end of today, I assume. Is that right?

A No. Forty-five hours was consumed in the second
summary judgment motion. And in addition, 45 hours has been
and will be consumed from the entry of that second summary
judgment” through this morning.

Q Okay. I apologize for asking you a question that
wasn't clear. I meant from the time of the summary judgment
until today.

A Yes.

Q That is 45 hours. That 45 hours was spent on the
discrete trespass claims we have been addressing here today;
is that correct?

A That is correct.

Q Back in March, just before we were set to go to
trial the second time, you received a settlement offer to
settle the discrete claims in this proceeding that we have
gone through here for $2500; is that right?

A An offer to settle these claims and still pursue

onis1a 0
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an appeal?

Q That's right.
A Yes.
Q And you didn't respond to that offer until our

phone conversation until on about Tuesday of this week; is
that right?

A I don't think that is right. When you and I met
and discussed exhibits, I told you that if there was going to
be an appeal we were not interested in settling.

Q That meeting took place before I sent you the
letter on March 15th, didn't it?

A I don't believe that's the case.

Q Okay. In any event, just prior to the
commencement of this trial yesterday, it was indicated to you
that to compromise just these discrete trespass claims

Mr. Sanders would come down to a figure of $§1,000. Is that

right?
A You told me that yesterday morning.
Q Right.
A You also told me he would continue to pursue an

appeal of all the other issues in this case. And I told you,
as I had always told you, we wanted to settle this case and
stop spending attorney's fees and settle this. The Browns
were interested in terminating litigation and not paying

piecemeal.
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Q That perhaps answers the next question | was going
to ask. And the basis for rejecting both of those offers was
that any settlement that you would be willing to enter on
behalf of the Browns would require Sandy to give up his
appeal rights Is that right?

A That is not the basis at all. The basis is,
anybody who has litigated with Mr. Sanders in this case would
be a fool to pay a nickel unless they had absolute assurance
that he could not do anything more in the case.

Q So is it accurate for me to say you were unwilling
to settle the issues we were discussing yesterday and today
unless Sanders would also forego his right to appeal the
issues that had been decided previously on summary judgment?

A With the exception ~f the Offer ¢« Judgment that
we filed, we offered to allow judgment to be taken for the
trespass claims for $750. M:. Sanders never responded to
that.

MR. [.AMBERT: I think that's all I have, your

Honor.
THE 'OURT: Anything else?
MR. MAAK: I have nothing further, your Honor.
THE COURT: Mr. Stevens?
MR. STEVENS: No.
THE COURT: Very well. You may call your next
witness.
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that you abandon a claim or abandon a position on an issue or
omit a position on an issue and you agreed to go along with
that?

A Yes, they have suggested some things. Both you
and Rick suggested some things that wouldn't be appropriate
and I have agreed to drop them.

Q And as far as the investigation into the legal
basis for your claims, have you ever had a lawyer tell you
that the claims you were asserting were in bad faith?

A No, sir.

MR. LAMBERT: That's all I have.
CROSS EXAMINATION

BY MR. MAAK:

Q You say, Mr. Sanders, that the reason you brought
this lawsuit is to rectify an illegal subdivision problem.
Is that right?

A That's correct.

Q Have you ever proposed to the Browns that they
sign any document to assist you in that regard?

A I have not precisely done that, no, sir.

Q But that's why you brought the lawsuit, right?
You wanted to fix the subdivision problem, right?

A That's why -- we brought the lawsuit because I
refused to acknowledge the notice of claim and suggest

anything.
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Q Please tell me, Mr. Sanders, what the Browns can
do to fix what you perceive to be a subdivision problem, what
can they do?

A They can acquire the rest of their side yard that
is required by them. And they can see to it that we can
record the property.

Q So they could buy your property, right? That's
the first thing they could do?

A That would be part of it.

Q And the second thing is to record a document; is
that right?

A That's correct. Someone has to record the
document.

Q And you have never asked them to record any
document ever, have you, Mr. Sanders?

A No, sir.

Q And, in fact, in this lawsuit you don't ask for
the Browns to sign anything, do you? Do you?

A I guess not.

Q What you ask for is money. Isn't that right,
Mr. Sanders?

A I don't think -- my testimony is not that.

Q Your Complaint in this case asks for only one
thing from the Browns, and that is money, is it not,

Mr. Sanders?

o
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A In this precise case today?

Q In this lawsuit.
A In this case today?
Q In this entire lawsuit you ask for only one thing

from the Browns and that is money. Right?

A I don't think that's true, but I would have to
review the information.

Q What else do you ask for besides money?

A The one lawsuit was specifically to enforce the
subdivision ordinance.

Q I am asking you what in this lawsuit you ask the
Browns for other than money.

A The entire -- what do you mean by "lawsuit"? This
finite hearing today?

Q I mean everything in this case that has been
decided against you and is being considered today. What do
you ask of the Browns besides money?

A I ask to correct the -- as I understand it, the
two summary judgments with the Browns: One, that reformed
the right-of-way, if that's a proper term; and the other one
was that I didn't have the ability to force the Browns to
help us get the subdivision approved.

Q I am going to show you what's marked as Exhibit
16, Mr. Sanders. Can you identify that for us, please?

A Well, it says Amended Complaint for Civil Case

226
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9009- -- whatever.

Q Who is the plaintiff there?

A B.N. Glanville.

Q Who are the defendants?

A Draper City, the Board of Adjustment, the Planning

Committee, The City Council, Mayor Charles L. Hoffman, Robert
Brown, Kim Stevens John Does I through X.

MR. MAAK: May I approach the witness briefly, your
Honor.

THE COURT: Yes.

Q In your Complaint in the prayer there is two
paragraphs. The first asks for relief as to the City of
Draper<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>