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BEFORE THE CITY COUNCIL IN AND FOR MIDVALE CITY
SALT LAKE COUNTY, STATE OF UTAH

MIDVALE CITY CORPORATION,
Plaintiff, ORDER TO SHOW CAUSE
Vs,

DAVID A, RIVAS,
d/b/a CAROL'S LOUNGE,

Civil No.

Defendant.

e e e e e e e e e

Upon reading the Petition and Notice of Charges hereto
attached in the above-entitled matter and for other good and
sufficient information, and it appearing to the Midvale City
Council that this is a proper case for considering the suspension
and/or revocation of the business, requlatory and beer licenses
pursuant to Section 9-120(A), CODE OF REVISED ORDINANCES OF
MIDVALE CITY and such other inherent powers as are vested in the
City Council of Midvale City,

IT IS HEREBY ORDERED that the Defendant in the above-
entitled action be, and appear before the City Council in and for
Midvale City, Salt Lake County, State of Utah, at the Midvale
City office at 80 East Center Street, Midvale, Utah on the

19th day of June, 1984, at the hour of 7:00 P. M., to then and
there show cause, if any he has, why the licenses heretofore

issued by Midvale City Corporation for the premises commonly known




as CAROL'S LOUNGE and its owner, DAVID RIVAS, should not be
suspended or revoked.

The Defendant shall have the right to appear, to be
represented by counsel, to hear the evidence against him, to
cross-examine witnesses and to present evidence as to why the
license should not be revoked or suspended.

DATED this /" day of June, 1984.

// 7'// -
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Davia 6} 6orgensen, City Recorder

Serve Defendant at:

8420 South State, Midvale, Utah (Bar)
9110 South 1300 East)

1279 East Quail Creek Road (Home)




BEFORE THE CITY COUNCIL IN AND FOR MIDVALE CITY
SALT LAKE COUNTY, STATE OF UTAH

d/b/a CAROL'S LOUNGE,

Defendant.

MIDVALE CITY CORPORATION, )
)
Plaintiff, ) PETITION AND NOTICE OF
) CHARGES
VS. )
)
DAVID A. RIVAS, ) Civil No.
)
)
)
)

Now the following information and allegations have been
brought to the attention of Midvale City Corporation:

1. That DAVID A. RIVAS, doing business as CAROL'S
LOUNGE, is the owner of the following licenses used in connection
with the operation of the CAROL'S LOUNGE located at approximately
8420 South State Street, Midvale, Utah:

a) A Business license;

b) A Class "C" Beer license.

2. That Midvale City has heretofore filed a Petition
and Notice of Charges dated April 6, 1982, a copy of which is
attached hereto and by reference incorporated herein, wherein
members of the Midvale City Police Department found two (2)
minors in said bar, anc as a result thereof, said Defendant,
DAVID RIVAS, was cited and plead guilty for allowing minors in
a licensed premise in violation of Section 9-435, CODE OF REVISED

ORDINANCES OF MIDVALE CITY.



3. That as a result of said Petition and Notice of
Charges, the Midvale City Council entered its Findings of Fact
and Order suspending the Class "C" Beer license for CAROL'S
LOUNGE for 30 days on April 20, 1982, a copy of which Order is
attached hereto and by reference incorporated herein.

4., That on or about December 29, 1983, at 11:30 P.M,,
members of the Midvale City Police Department made a bar check on
CAROL'S LOUNGE.

5. That as a result of the investigation by members
of the Midvele City Police Department, a minor was found in the
bar, namely: LAURIE J. DUNTON. Said minor was identified by the
Midvale City Police officers by a picture driver's license,
showing a date of birth of July 19, 19632. The employee and bar-
tender on duty on that date, JUNNE H. CHARON, was cited for
allowing minors in a licensed premise. Both suspects were cited
and released.

6. The said minor, LAURIE J. DUNTON, under Case
No. 897-24275, plead guilty to the charge of "minor in tavern" on
February 13, 1984, and was sentenced at that time.

7. That on or about January 3, 1984, at 11:40 P.M.,
members of the Midvale City Police Department made a bar check on
CAROL'S LOUNGE.

8. That as a result of the investigation by members
of the Midvale City Police Department, two (2) minors were found

in the bar, namely: SCOTT A. BARKER, who was identified by



a picture Utah Driver's license on his person with a date of
birth, March 2, 1965, and GEORGE W. WOLTKAMP, also identified
by a picture Utah Driver's license on his person with a date
of birth of December 26, 1963. The employee and bartender on
duty on that date, JUNNE H. CHARON, was cited for allowing minors
in a licensed premise. All three suspects were cited and released.

9. SCOTT A. BARKER plead guilty to charge of "minor
in tavern" under Case No. 98-24814 on March 5, 1984 and GEORGE
W. WOLTKAMP plead guilty to the charge of "minor in tavern" on
Case No. §8-24956 dated March 5, 1984.

10. That on April 26, 1984, the employee of the
Defendant appeared at a Pre-Trial Conference on two (2) counts of
"Permitting minors on premises”in violation of Section 9-435,
CODE OF REVISED ORDINANCES OF MIDVALE CITY and pursuant to a plea
bargain agreement, plead guilty to the charge dated January 3,
1984, with the charge of December 29, 1983 being held for six (6)
month's probation, with attendant fines and probation.

17. That the above violations by the employee/bartende:
of Defendant contained in the above paragraphs constitutes a
separate violation on each count of Section 9-120(A) of the CODE
OF REVISED ORDINANCES OF MIDVALE CITY by DAVID RIVAS, d/b/a
CAROL'S LOUNGE.

WHEREFORE, it is respectfully requested that the City
Council in and for Midvale City, issue an Order to Show Cause

ordering the Defendant, DAVID RIVAS, d/b/a CAROL'S LOUNGE, to



appear before the said City Council, then and there to show
cause, if any he may have, why the business license and Class

C beer license issued for the CAROL'S LOUNGE at 8420 South State
Street, and the above-named Defendant, DAVID RIVAS, should not

be suspended or revoked.

DATED this 42 day 01%/"??1984.

MARC NICK MASCARO,
Midvale City Attorney



BEFORE THE CITY COUNCIL IN AND FOR MIDVALE CITY

SALT LAK& COUNTY, STATE OF UTAH

MIDVALE CITY CORPORATION,
Plaintiff, FINDINGS OF FACT AND ORDER
VS.

DAVID A. RIVAS,
d/b/a CAROL'S LOUNGE,

Defendant.

e e e e e e e e e

THIS MATTER came on for hearing before the City Counc1]
of Midvale City, Salt Lake County, State of Utah, on the 26th day
of June, 1984, at the hour of 6:00 P.M., in the Midvale City
offices. Marc Nick Mascaro appeared as attorney for "idvale City
Corporation. Mark Besendorfer appeared as attorney for Defendant,
David A. Rivas, d/b/a CAROL'S LOUNGE, and David A. Rivas,
Defendant herein, was also present. Testimony was taker and
evidence introduced into the record, and the City Council having
considered the matter 1n open City Council meeting, now makes

the following:

FINDINGS OF FACT

1. That Plaintiff issued an Order to Show Cause
against the Defendant, David A. Rivas, doing business as CAROL'S
LOUNGE, dated June 1, ]984, pursuant to a Petition and Notice

of Charges dated May 14, 1984.

—7_



2. That Defendant, David Rivas, d/b/a CAROL'S LOUNGE,
accepted service of said Petition and Notice of Charges and Order
to Show Cause on June 14, 1984, which documents are on file 1n
this matter setting a hearing date for June 19, 1984 at 7:00 P.M.

3. That thereafter, on June 19, 1984 at the hour of
7:00 P.M., Defendant, through his counsel, Mark Besendorfer,
made motion to the City Councyl for continuance of the hearing
for one (1) week, which continuance was granted and the hearing
reset for June 26, 1984 at 6:00 P.M.

4. That David A. Rivas, d/b/a CAFOL'S LOUNGE, 1s the
owner of the following licensesused 1n connection with the
operation of CAROL'S LCUNGE located at approximately 8420 South
State Street, Midvale, Utah.

a) A business license,

b) A Class "C" beer license.

5. That Midvale City has heretofore filed a Petition
and Notice of Charges dated April 6, 1982, wherein members of thc
Midvale City Police Department found two (2) minors 1n said
CAROL'S LOUNGE, and as a result thereof, said Defendant, Davia
Rivas, was cited and plead guilty to allowing minors 1n a
l1censed premise 1n violation of Section 9-435, CODE OF REVISED
ORDINANCES OF MIDVALE CITY.

6. That as a result of said Petition and Notice of
Charges, the Midvale City Counci1] entered 1ts Findings of Fact

and Order suspending the Class "C" DBeer license of CAPOL'S LOUNCE



for 30 days on April 20, 1982.

COUNT I

7. That on or about December 29, 1983, at 11:30 P.M.,
members of the Midvale City Police Department made a bar check an
CAROL'S LOUNGE.

8. That as a result of the investigation by the
members of the Midvale City Police Department, a minor was found
in the bar, namely: LAURIE J. DUNTON. Said minor was identified
by Midvale City Police officers by a picture driver's license,
showing a date of birth of July 19, 1963. Said driver's license
was found on the person of LAURIE J. DUNTCN at the time of the
arrest.

9. That said minor, LAURIE J. DUNTON, under Case No.
97-24275, plead guilty to the charge of "minor prohibited where
beer is sold" on February 13, 1984 and was sentenced at said
time, as shown by a certified copy of docket entries which was
admitted as evidence.

10. That at all times pertinent hereto, JUNNE H. CHARON
was an employee and barmaid of the Defendant, David Rivas, d/b/a
CAROL'S LOUNGE.

11. That with respect to the above violation on
December 29, 1983, said JUNNE H. CHARON, required no

jdentification from the minor, LAURIE J. DUNTON.

12. That as a’"result thereof, said JUNNE H. CHARON,




was cited under Citation No. 6742, for "serving minors in
a tavern".

13. That the above violation by the employee/barmaid
of Defendant contained in Paragraphs 7 through 12 above,
constitutes a violation of Section 9-120(A), CODE OF REVISED
ORDINANCES OF MIDVALE CITY by David A. Rivas, d/b/a CAROL'S
LOUNGE and is grounds for revocation of Defendant's Class "C"

Beer License.

COUNT 11

14. That on or about January 3, 1984 at 11:40 P. M.,
members of Midvale City Police Department, while investigating
a possible shooting, found two (2) minors 1n Defendant's bar,
namely: SCOTT BARKER, who was identified by a picture Utah
driver's license on his person with a date of birth of March 2,
1965, and GEORGE W. WOLTKAMP, also identified by a picture Utah
driver's license on his person with a date of birth of
December 26, 1563.

15. That both parties were observed drinking beer in
the Defendant's premises.

16. That SCOTT A. BARKER plead guilty to the charge
of "minor in tavern" under Case No. 98-24814 on March 5, 1984
as shown by the certified copy of docket entries which was
admitted as evidence.

17. That at all times pertinent hereto, JUNNE H.



CHARON was an employee and barmaid of Defendant and requested
no identification from said minor, SCOTT A. BARKER. That
JUNNE H. CHARON was cited.for "allowing minor in licensed
premises".

18. That the above violation by the employee/barmaid
of Defendant contained in the above paragraphs 14-17, constitutes
é violation of Section 9-120(A), CODE OF REVISED ORDINANCES OF
MIDVALE CITY by David Rivas, d/b/a CAROL'S LOUNGE, and is grounds

for revocation of the Class "C" Beer License of Defendant.

COUNT 111

19. That GEORGE W. WOLTKAMP plead guilty to the
charge of "minor in tavern" under Case No. 9&-24956 on March 5,
1984 as shown by the certified copy of docket entries which was
admitted as evidence.

20. That the employee/barmaid on duty on the date
of January 3, 1984, JUNNE H. CHARON, was cited for "allowing
minor on licensed premises".

21. That said JUNNE H. CHARON, required no
identification from the said minor, GEORGE W. WOLTKAMP.

22. That the above violation by the emplovee/barmaid ot
Defendant contained in the above paragraphs 14-21, constitutes a

violation of Section 9-120)A) of the CODE OF REVISED ORDINANCES

OF MIDVALE CITY by David Rivas, d/b/a CAROL'S LOUNGE, and is



grounds for revocation of the Class "C" Beer License of Defendant.

23. That on April 26, 1984, JUNNE H. CHARON, the
employee of Defendant, under Case No. 96-23570, appeared at a
Pre-Trial Conference on Count One of "serving minors in tavern"
in violation of Section 9-432, CODE OF REVISED ORDINANCES OF
MIDVALE CITY, for the violation dated December 29, 1983, and
Count Two of "allowing minors in tavern" in violation of Section
9-435, CODE OF REVISED ORDINANCES OF MIDVALE CITY, for the
violation of January 3, 1984; and pursuant to a plea bargain
agreement, plead gquilty to the charge dated January 3, 1984 for
allowing minors in a tavern in violation of Section 9-435, CODE.
OF REVISED ORDINANCES OF MIDVALE CITY, with a charge of
December 29, 1983 for "serving minors in tavern" in violation
of Section 9-432, CODE OF REVISED ORDINANCES OF MIDVALE CITY,
being held for six (6) month's probation, with attendant fines
and probation.

23. That the above violations dated December 29, 1983,
and January 3, 1984, by the employee and bartender of Defendant
contained in the above paragraphs, constitute a separate violatior
on each count of Section 9-120(A)(1) of the CODE OF REVISED
ORDINANCES OF MIDVALE CITY by David Rivas, d/b/a CAROL'S LOUNGE,
and is grounds for revocation of the Defendant's Class "C"

Beer License.

24. That the above violations by the employee/bartender



of Defendant contained in the above paragraphs, constitute a
separate violation on eaqh count, the violations dated December
29, 1983 and January 3, 1984, of Section 9-120(A)(3) of the

CODE OF REVISED ORDINANCES OF MIDVALE CITY by David Rivas, d/b/a
CAROL'S LOUNGE, in that said conduct is contrary to the public
health, peace and morals, and is grounds for revocation of the

Defendant's Class "C" Beer License.

ORDER

The City Council having made the foregoing Findings
of Fact,

IT IS NOW HEREBY ORDERED that the Class "C" Beer License
of David Rivas, d/b/a CAROL'S LOUNGE, be, and the same is hereby
revoked pursuant to Section 9-120(A) of the CODE OF REVISED
ORDINANCES OF MIDVALE CITY, and that DAVID A. RIVAS, d/b/a
CAROL'S LOUNGE, shall have 24 hours from June 26, 1984 at 8:00

P.M., to cease the dispensing of any alcoholic beverage, beer or

liquor.
DATED this //  day of % , 1984,
c1TY counefL OF MIDVALE CITY
B W e
RENT G/ JEPPEON, Mayor — —
//

A 65}(

V[

5501d‘ rgensen, City Recorder
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CERTIFICATE OF SERVICE

I hereby certify that I served a copy of the foregoing
Findings of Fact and Order upon Mark Besendorfer, attorney for
Defendant, David A. Rivas, d/b/a CAROL'S LOUNGE, on this 11th

day of July, 1984.

MARC NICK MASCARO,
Midvale City Attorney



IN THE THIRD JUDICIAL DISTRICT COURT OF H5ALT LAKE COUNTY
STATE OF UTAH

DAVID A, RIVAS, d/b/a :
CARCL ™S LOUNGE, b MEMORASMNDUM DECISION
Fetitioner., : Civil No. CB4-4100
MIDYVELE CITY CORPORATION, :
Rezpondent. :

Fetitioners sesebk a permanent injuwnction and & raeversal
of the decision of the Respondesnt to revoke the Class "CY
licenze to zsl]l besr. Fetitioners claim that the respondent
waz (1} arbitrary and capricicus in the revocation. and (29
that thsz citv esceeded ite authority under the Utah 1aw.
A oreview of  the tranzcript. record  and argumsntzs of the

martiess clearly zshow  that  the Fetitioco er vieclated the

.1

Ordimances of Midvale City {Section 9-425 by allowing
persocns under Z1 vears of age to enter  and remain on the
premises. Section ?-120 of the Ordinances provides that the
city mavw revoke a license 1f the licensee fails to comply

witlh the Y...conditions and requirements of..." the code.

viouwsly, the Fetitioner has viclated the code and this is

i

sufficient to reveoke the license. These were the facts

i

1]
Hy

D

fourd by the Citv Commission and as supported by the record.

Fetitioner claims that the commission acted arbitrarwy



arnd capriciocus in finding against the Fetitioner. The record
is devoid of anv evidence to support such a claim. The only
argument put  forth by  the Fetitionsr is that the Findings
fail to zet forth any evidence put forth by Fetitioner at
the hearing. The Utah Supreme Court has repeatsdly held that
Fimdings must cover &ll material issues and this cowrt Ffinds
that the Findinogs are sufficient in this czse. The Findinags

show that the Fetitioner has violated the code and this 1e

zsufficient to revoke the license.

Fetitioner arqued that the punishment (permanent
revocatian o+ the license) i too severe under the

circumstances. A review of the transcript fails to disclose

AT evidenc az  ta 1o that would ke sustained by

it

Fetitioner upon ravocation. This cowt can only conclude

that the Commission found it to be & reasonable decision.
This cowt finds that the City had the authoriitv to act
within the statutory avthority and finds that the ordinances
do not vioclate the constitution or statutes.
ezpondent to orepsre  the Findings, Conclu=sians and
Decree to suprport this Memorandum.

s

\
Dated this day of Mayv., 1985,

<~

’ a / ,'
/\\ / A Syt
Dean E. Conder,
District Judge.

Copy to be mailed to each counsel.

=1/ _



MARC NICK MASCARO

Attorney for Respondent

80 East Center Street
Midvale, Utah 84047
Telephone: (801) 566-0661

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR

SALT LAKE COUNTY, STATE OF UTAH

DAVID A. RIVAS, d/b/a
CAROL'S LOUNGE,

Petitioner, O RDETR

AND JUDGMENT

VvsS.

Civil No. C-84-4100
Judge Dean E. Conder

MIDVALE CITY CORPORATION,

—— e e e e e e e e

Respondent.
The above-entitled matter came on for judicial review
on the 7th day of May, 1985, at the hour ¢f 10:00 A.M., pursuant

to Rule 65B(b)2, Utah Rules of Civil Proccdure. The Petitioner

was present 1in Court and represented by his attorncy, Mark A.
Besendorfer. The Respondent was represented by Marc Nick Mascaro.
The Court having reviewed the transcript «f the City Council's
hearing, the Record on Appeal, the Findings of Fact and Conclusion
of Law, and having heard oral arguments trom counsel,

IT 1S HEREBY CRDERFD, ADJUDGED AND DECREED:

That the action of the Respondent, Midvale City
Corporation, was within the authority of that body to so act and
the evidence given at the hearing was sufficient to support

said action revoking Petitioner's Class "C" beer license.



Page 2

Further, that said action was based upon competent evidence

and was not arbitrary nor capracious. Further, that Section
9-120A, CODE OF REVISED ORDINANCES OF MIDVALE CITY, is
constitutional and does not violate the Constitution or statutes
of this state, nor the United States of America. The action

of the Respondent, Midvale City Corporation, 1s therefore,

affirmed.

DATED this gg day of 7 Gl , 1985.

BY THE COURT:

</

DEAN E. CONDLR,
Distract Judge

MAILING CERTIFICATE

I hereby certify that I mailed a true and correct
copy of the foregoing to MARK A. BESENDORFRER, Attorney for

Petitioner, 7355 South 900 East, Midvale, Utah 84047, postage

prepaid, on this z é;é ;:éay of May, 1985.

s/e,x/ / 7//**/‘ %.

- cam—B- WoOdruff, Secxetafy 7/
- /d g P

—— Vs
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MARC NICK MASCARO
Attorney for Respondent

80 East Center Street
Midvale, Utah 84047
Telephone: (801) 566-0661

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR

SALT LAKE COUNTY, STATE OF UTAH

DAVID A. RIVAS, d/b/a
CAROL'S LOUNGE,

FINDINGS OF FACT,
CONCLUSTONS OF LAW

Petitioner,
Vs,

Civil No. C-84-4100
Judqge Dean E. Conder

MIDVALE CITY CORPORATION,

Respondent.

— o e e e e e S S

The above-entitled matter came on for judicial review
on the 7th day of May, 1985, at the hour of 10:00 A.M., pursuant

to Rule 065B(b)2, Utah Rules of Civil Proccdure. The Petitioner

was prescnt in Court and represented by his attorney, Mark A.
Besendorfer. The Respondent was represented by Marc Nick Mascaro.
The Court having reviewed the transcript, record and arguments

of the parties and being fully advised in the premises now enters

1ts:
FINDINGS OF FACT
1. That David A. Rivas, d./'bsa Carol's Lounge,
Petitioner herein, 1is the owner o«f & Class "C" beer licensc
and busincss licensce ¢issued in connection witl the operatic:n

of Carol's Lounge 1located at approxiiately 8420 sSouth  Stateo
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Street, Midvale, Utah.

2. That Respondent, Midvale City, issued an Order
to Show Cause against the Petitioner, David A. Rivas, d/b/a
Carol's Lounge, dated June 1, 1984, pursuant to a Petition and
Notice of Charges dated May 14, 1984.

3. That & hecaring was held pursuant to said Petition
and Notice of Charges and Order to Show Cause on June 26, 1984.

4. That Petitioner was present, together with his
attorney, Mark Besendorfer, at said hearing.

5. That a hearing was held pursuant to said Petition
and Notice of Charges, evidence was introduced by Petitioner
and Respondent, Petitioner was allowed an opportunity to examine
Respondent's witnesses, to present his own evidcunce, and to
make oral argument.

6. That Petitioner, by and through h:i:s (mployee/agent,
Junne H. Charon, on or about December 29, 1983, allowed a minor,
Laurie J. Dunton, in the bar, without requiring identirication.

7. That Petitioner, by and through hie agent,emplovee,
Junne H. Charon, on or about January 3, 1984, allowed two (2)
minors in the bar, namely Scott Barker and Gceorge W. Woltkamp,
wlthout requiring identification.

8. That as a result of the violations of December
29, 1983, and Januery 3, 1984, Junne H. Craron, the employee/aqgen

of Petitioner on April 26, 1984, plead gquilty to the charge
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dated January 3, 1984, for "allcwing minors in a tavern" in
violation of Section 9-435, CODE OF REVISED ORDINANCES OF MIDVALE
CITY, wirth the charge of December 9, 1987 {for "scorving minors

in a tavern", in violation of Section 9-43_, CToODL OF REVISED
ORDINANCES OF MIDVALE CITY, being held for six (f) month's
probation, with attendant faines and probatlon.

9. That Petaitaioner, bavid A. Rivas, has heretofore
plead guilty to "allowing minors in a licensed premise” 1n
violation of Sectaon 9-435, CODC OF REVISYD ORDINANTES NF MIDVA'!
CITY, for allowing two (2) minors in said cCarol's Lounge.

10. That as a result of said violations by the
Petitioner, the Petitioner's Class "C" beer license was suspended
for 30 days on April 20, Y982.

11. That the Mlévale City Councal pursuant tc the
Order to Show Causc hearing held on June v, 1984, revoked the
Class "C" beer lacense of Pet:itioner, Davad /.. Rivas, .d/b/a
Carol's Lounge, for the above violations of Section 9-432 and
Section 9-435, CODF OF REIVISED ORDIHNANCES O MIDVALE CITY.

12. That the facts as found by the Mid-ale City Councal
arc supported by the record on uppeal.

13. That the record i1s devoid of any evidence to support
the opinion by Petitioner that Respondent arted irbitrarily
and capraciously.

14. That the f:ndings of the Re<pondent Midvale City
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Corporation are suffaicient in this matter.

15. That the transcript fails to disclose any evidence
as to the loss that would be sustained by Petitioner upon
revocation.

From the foregoing Findings of Fact, the Court now

enters i1ts:

CONCLUSIONS OI' LAW

1. That the Petitioner viclated Section 9-435, CODE
OF REVISED OFDINANCES OF MIDVALE CITY, bty allowing persons under
21 years of age to enter and remain on the premises.

2. That violation of Section 9-435, CODE OF REVISED
ORDINANCES OF MIDVALE CITY, as shown by the transcript and record
on appcal 1s sufficient réasonable basis for the revocation
of the Petitioner's Class "C" beer license pursuant to Sectaon
9-120A(1) of the CODE OF RLVISED ORDINANCLS OT MIDVALE CITY.

3. That violation of Section 9-435, CODE OF REVISED
ORDINANCES OF MIDVALE CITY, as shown by the transcript and record
on appeal, 1s a sufficient reasonable vasis for the revocation
of the Petitioner's Class "C" beer license pursuant to Section
9-120A(3) of the CODE CF REVISED ORDINANCES OF MIDVALE CITY.

4. That the actions of Respondent MNMidvale Caty
Corporation in revoking Petitioner's Class "C" beer license was
nerther arbitrary nor cajricicus, but based npon recasonable

and sufficient evidence in the transcraipt and record on appeal.
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5. That the record 1s devoid of any e¢vidence to suppor:
the opinion by Petitioner that Respondent acted arbitrarily
and capraiciously.

6. That the revocation of Petitioner's Class "C"
beer license is not too severe an action based upon the evidence
found in the transcript and record on appeal.

7. That the decision of Respondent in revoking
Petitaioner's Class "C" beer license was recesonable and based
upon sufficient evidence.

8. That the Respondent Midvalce City Corporat:ion,
clearly has the authority to revoke the Class "C" beer license
of Petitioner based upon the transcraipt, record on appeal,
the aebove Findings of Fact, state law and case law.

9. That Respondent did not exceed 1ts jurisdiction
revoking the Class "C" beer license of Petitioner.

10. That Sectaion 9-120A, CODE OF REVISED ORbINANCES
CF MIDVALE CITY, 1s constitutional and does not violate the
Constaitution or statutes of this state, nor of the United States
of America.

DATED this day of , 1985.

BY THE COURT:

DEAN L. CONDER,
District Judge



Page 6

MAILING CERTIFICATE

I hereby certify that I mailed a truec and correct
copy of the foregoing to MARK A. BESENDORFER, Attorney for

Petitioner, 7355 South 900 East, Midvale, Utah 84047, postage

Z/ 2.
prepaid, on this / ;yﬁé_day of May, 1985.

7 i
A & T :

s
- } an~B. Woodruff,




MARK A. BESENDORFER A0312
Attorney for Petitioner
7355 South 9th East
Midvale, Utah 84047
Phone: 255-3576

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

DAVID A. RIVAS, dba
CAROL'S LOUNGE,

Petitioner, " OBJECTIONS TO FINDINGS OF
: FACT, CONCLUSIONS OF LAW

VS .
A1DVALE CITY CORPORATION, . Civil “o. (C-84-4100

Respondent. . Judge Dcun E. Conder

WHEREAS , this matter was heard beforc¢ the Honorable Dean b
Concer, on the 7th day of May, 1985, at the hour of 10:00 A.M., pur-
suant to Rule 65B(b) 2, Utah Rules of Civil Proccdure; and

WHEREAS, the Court has ruled in its memorandum decision of
the oth day of May, 1985, ordered the Respondent to prepare approp-
riate Findings, Conclusions and Order, in this matter, the petitioner,
ry and through his attorney, Mark A. Besendoricr. hereby files the
‘ollowing objections to the Findings of Fact and Conclusions of Law
and proposed Order.

1. Petitioner agrees that the Findings of Fact which are
proposcd by Respondent, numbered 1 through 14 arce consistent with

the memorandum decision of the Sth day of Mav. 1+%5. However, the



petitioner objects to the finding number 15, in that, the record
does disclose the fact that the petitioner would lose his business
and whatever property interest he had, in that business, whether or
not it was specifically set.<dut in a dollar amount, or otherwise.
This is based on the fact that the transcript of the prior hearing
discloses testimony by the petitioner with respect to his business
interest.

2. Petitioner agrees that the Conclusions of Law number 1
through 10 are consistent with the Court's memorandum decision of
the &th day of May, 1985.

3. Petitioner requests that the Order include additional
"fcnclusions of Law, based upon the Court's oral statements at the
“ime of the hearing. Additional Conclusions of iLaw would be as
ollows:

(a) That the failure of Respondent to include in its own
fincings of Fact and Conclusions of Law, with respect to the hearing
cefore the Midvale City Council, items which were testified to by
the petitioner or his former employee, June Charon, which were un-
dlsputcd in the record, was not arbitrary and capricious.

(b) That the failure of Respondent tc include in its
findings of Fact and Conclusions of Law any firdings or conclusions
«#ith respect to the property interest,which th¢ neticioner had in the
operation of the business known as Carol's Lounge was not arbitrary
and capricious.

(c) That the failure'of Respondent tc tuke into consideratic



the nature of the violations and the attempts bv petitioner to comply
with the law, as indicated by an absence in the Findings of Facts
and Conclusions of Law with respect to these undisputed factual

issues was not arbitrary and capricious.

4. Petitioner respectfully asks the Court to include these

additions and changes in the proposed Order.

DATED this Zﬂ%ﬁy of Mﬂ(/ 11985,
/ i

CERTIFICATE OF MAILING

1 hereby certify that I mailed a true and correct copy of

to

the foregoing Objections to Findings of Fact, Conclusions of Law,

‘lascaro, Attorney for Respondent, 80 East Center Street,

Sare N
“idvale, Utah 84047, postage prepaid, this “/-[day OfdA/LZLfl
1¢85. /




May 20, 1985

Mark Besendorfer, Esq.
7355 South 900 East
Midvale, Utah 84047

RE: DAVID A. RIVAS, d/b/a CAROL'S LOUNGE
VS. MIDVALE CITY CORPORATION

Dear Mr. Besendorfer:

Pursuant to the Order and Judgment of the
Court which affirmed the revocation of your client's
Class "C" beer license, you are hereby directed to
cease the sale and consumption of beer on the premises
of CAROL'S LOUNGE on May T , 1985 at 5:00 P.M.
Any further sale or consumption of an alcoholic
beverage on the premises after that time will con-
stitute violations of the criminal law and appropriate
action will be taken.

Sincerely,
Marc Nick Mascaro,
Midvale City Attorney

MNM/ jbw

cc: David A. Rivas
c/o Carol's Lounge

I hereby certify that I delivered a copy of the foregoing
letter and Order of the Court to Mark Besendorfer, Attorney
for Petitioner, and David A. Rivas, d/b/a Carol's Lounge,

Petitioner, on this 21st day of May, 1985.

_— . - -

e, TS )

R y . Py o
L ~ L

4Marc Nick Mascaro,
Midvale City Attorney

-7 C _



FiL D IN CLERK'G OFFICE
Suli Lzke County Utah

MAY 16 1985

. Dixon ooy, Clerh 3rd Onst. Count
MARC NICK MASCARO 8y D
Attorney for Respondent Deputy Clork

80 East Center Street
Midvale, Utah 84047
Telephone: (801) 566-0661

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR

SALT LAKE COUNTY, STATE OF UTAH

DAVID A. RIVAS, d/b/a
CAROL'S LOUNGE,

Petitioner, ORDER

AND JUDGMENT

VsS.

Civil No. C-84-4100
Judge Dean E. Conder

MIDVALE CITY CORPORATION,

— N e e e N e = S N

Respondent.

The above-entitled matter came on for judicial review
on the 7th day of May, 1985, at the hour of 10:00 A.M., pursuant

to Rule 65B(b)2, Utah Rules of Civil Procedure. The Petitioner

was present in Court and represented by his attorney, Mark A.
Besendorfer. The Respondent was represented by Marc Nick Mascaro.
The Court having reviewed the transcript of the City Council's
hearing, the Record on Appeal, the Findings of Fact and Conclusionsg
of Law, and having heard oral arguments from counsel,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

That the action of the Respondent, Midvale City
Corporation, was within the authority of that body to so act and
the evidence given at the hearing was sufficient to support

said action revoking*'Petitioner's Class "C" beer license.

A5 -



Page 2

Further, that said action was based upon competent evidence

and was not arbitrary nor capricious. Further, that Section
9-120A, CODE OF REVISED ORDINANCES OF MIDVALE CITY, is
constitutional and does not violate the Constitution or statutes
of this state, nor the United States of America. The action

of the Respondent, Midvale City Corporation, is therefore,

affirmed.

DATED this / (5 day of \’Y)% , 1985.
' \

BY THE COURT:

DEAN E\. CONDER, ket e s T
District Judge -
.Fz“

MAILING CERTIFICATE

I hereby certify that I mailed a true and correct
copy of the foregoing to MARK A. BESENDORFER, Attorney for

Petitioner, 7355 South 900 East, Midvale, Utah 84047, postage

. -
prepaid, on this ay of May, 1985.

.‘B d{e’/‘t?%@
- ,//’ ean Woo ruf ‘4§ cre aﬁy//{}/

70 -



MARK A. BESENDORFER
ATTORNEY AT Law
7355 SOUTH 9TH EAST
MIDVALE UTAH 84047

255.3876

Marc Mascaro
7437 S. State Street
Midvale, Utah 84047

Dear llarc,

This letter is to advise you that the order which you have
tnreatened to enforce by your letter of May 20, 1985 1is not a
final order because of the objections which I served on you
earlier today. As I informed you at that time I did call Judge

conder to confirm this interpretation of the rules. I also
attempted to call both you and Mayor Jeppson of this fact earlier
today. 1f any enforcement of this invalid order is made I will

consider it a violation of lMr. Rivas' civil rights and further
harassment of him.

Slncere

- // Ju{ 8

Mark A. Besendorfer

I certify that I hand delivered a copv of this letter
to the above named individual on the 2lst of Mav, 1985.

Mark A. Besendorifer
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