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Z 2 TUIITTTTEZURT OF THE
.4y STATE OF UPAH

MRS. . E. HAMILTON,
Appellant,

$ No. 6215

SALT LAKE CITY, a
mnicipal corporation,

*8

Respondent., e

Appeal from the District Court
of the Third Judicial District
in and for Salt Lake County
State of Utah
Hon. M. J. Brenson, Juige

1

r
AART 3 .
\‘v._'."v‘_..‘.,

ABSTRACT OF RECORD

(Title of Court and Cause):
Lo COMPLAINT
Comes now the sbove named pleintiff and
. complains of the defendent and for her cause
of action alleges:
I.
That the plaintiff at all times herein
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Lo mentioned was and now is & resident of the Clty
and County of Sali Lake, State of Uteh,
II.

That the defendant Salt Lake Clty at all
times herein mentioned was and n‘ew' ls & muni~
cipal corporation organized and exilsting wnder
and by virtue of the laws of the State of Utah.

I1I.

That at all times herein mentioned there
existed within the clty limits of sald defends
ant Salt Leke Clty a certain public highway
Imown &8s Second South Street mnd that in and
upon the public sidewalk constitutlng a part
of sald highway upon the south side thereof,
8t a point immediately west of that place known
a8 No. 114 Esst Second South, there existed a
certain hole or cavity endangering and consti-
tuting & hazerd to the safety of persons pass-
ing along and upon sald sidewalk,

| Iv.

That 1t was the duty of the defendant to
exerclise reasonable care to maintain its publie
sldewalks in a reasonably safe condition and
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by removing, repalring or making reasonably
saefe any obstructions, hazards or dangerous
places in or upon sald sidewalks, and that it
was the duty of sald defendant to exercise
reasonable diligence to discover and repalr the
aforesaid hole or cavity constituting such
cbstruction, hazard or dangerous place and to
make said sidewalks reasonably safe for travel
of persons lawfully in and upon zsld sidewallk,
but that notwithstanding its duby as aforeseld,
the defendant negligently and carelessly per~
nitted sald hele or caviity to remainéﬁpan and
unrepaired and in a dangerous condition in and
upon said sidewalk, .

| 7.

That on or about the Z3rd day of March,
1938, plaintiff was lawfully proceeding upon
and along said public sidewalk, and that at
sald time and place, without fault on her part,
seld plaintiff stepped and fell into sald hole
or cavity and by means thereof was thrown to
and upon the pavement with great force and

violence.,
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;ﬁi%fﬁEESL: VI.
That by reason of sald neglect &na‘mare;ass-
ness of the defendant, and as & proximate re-
sult thereof, the plaintlff auf_f&réd great

physical paln and nervous shock and now does

and always will continue to suffer said physical

paln, and the bonez of plaintlifi's right leg

wore hroken and fractured and the flesh and

tissues thereof were brulsed, traumatized and

contused thereby pemanently impalring plaine

tiff's health, strength and &ctivity, all to

the plaintiff's damage in the sum of $2500,00,
VI,

That pursusnt to Section 15-7-76, Revised
Stetutes of Utah, 1933, and within 30 days
after the happening of said injury to the
plaintiff on, to wit, the 13th day of April,
1938, pleintiff presented to the Board of City
Commiseloners of said defendant her claim for
demeges in the sum of $500,00, and that said
Board of City Commiszioners did not, within 90
days thereafter audlt and allaw the saue,

VIII.
That upor 'Q‘Zﬂ‘ﬁﬁ&/ﬁlﬁiﬁggﬁ;ff:ﬂ."ii%l:t/{:ﬁ%@:ﬁiﬁ of April, 1838,

i
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it was Impossible to foresee or determine that
plaintlffts damsges suffered~as & 'result of
the neglect and careleasness of the defendant,
ag aforesald, would exceed the sum of $8500,00,
but that ainca sald date plaintiff has con-
tinued to suffer great physical’pain and has
failed to recover from the dlsability caused by
saié injuries, as more particulsarly set forth
hereinabove, and that by reasan thereof the
plaintliff hes suffered damages in the sum of
$£500,00 o

WHEREFOPE plaintiff prays judgment asrainst
the defendant for the sum of $2500, @Q for the
costs of this action, and for such other and.
further rellef as to 'che craurt may seem fair
and just. |

DRAPER, BOYDEN & DRAPER

gned) COURINEY R. DRAPHR
' A¥torneys for pPlaintiff

r
g Ll
T

SRR S A

(Duly verified).
(Filed March 17, 1939).
(Title of Court and Cause)::‘.
DEMURRER
Comes. ncmwmhaLaafanasnb,ﬁhavwmnﬂmgé and
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r. demurs to plaintiff's complaint on file heree
in upon the ground and for the reasen that
seid complaint does not state facts sufficient
to constitute a cause of action asgainst sald
defendant. B

HARKLS, CHRISPENSEN & IRVINE
ttorneys Tor Défendant.

(Acknowledgment of service).

(Certificate of counsel).
(Filed April 5, 1939).
(Title of Court and Cause):
CRDER
Defendant's Demurreér to Plaintiff's Conme
8 plaint comes now on for hearing., The matter
is submitted by counsel for the plaintiff and
said demurrer is by the Court taken under
advisement.
(Entered on mimutes).
(pated April 17, 1939).
(Allen G. Thurmen, Judge ).
(Title of Court and Ceuse):
ORDER
The Court having heretofore taken under
9 adviaamamtgthmumatner Qf”1M§ decision upon

////;1/ l//l/& e Libra
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r. defendant's demurrer to plaintiffts complaint
now orders that said demurrer be overruled
and that defendant be given ten days after
notice to answer, i

{Entered on minutes).
(Dated 4pril 2, 1959»).
(Allen G. Thumssn, Judge).
(Pitle of Court and Cause):
| KOTICE
%hatiiaemurrer waSs ovgrraled and defendant
10 given ten aays aft;r notice in whiceh to answer,

{Aeknewladgmnt of service, April 25,
1939). |

(Filed April 25, 1939).
(Title of Court and Cause)
ANSWER [o¢r
Comes now the defendant and in answering
12 plaintiff's complaint admits, denles and

alleges as follows:

l, Admits paragraphs 1 and 2 of plaine
tiffts complaint.,

2. Answering paragraph 3, defendant
admits thab there existed within the elty
linite & public hi@umy knm as sacc&nd South

/ vided by the Ins /\l nd Libre
nd Techn 1; Act, adm ed by the Ut /S L/
\I chir /()(R in errors.



r. Street, aﬁd denles each and every other alle-
gation of parsgraph 3. |

3. Denies paragraphs 4, 5, 6 7 and 8 of
plaintiffts complaint.

Purther answering plaintiff's complaint
defendant allages that if ﬁhe plaintiff wes
injured at the time and place claimed by her
i1t was because of her own carelessness and
negligence and that her own careleaanesa and
negligence was the prcximate causge of ;ny
injury sustainad by her. |

WHEBEFORE, defendant prayﬁ that plaintiff
take nothing and for its co#tsvherﬁin incurred.

HARRIS, CHAISTHNCEN & IRVINE
Attormeys for Defendant.

(Duly verified).

{Acknowledgment of service),
(Filed May 4; 1839},
BILL OF EXCEPTIONS
(Title of Court end Cause):
TRANSCRIPT OF PROCEEDINGS
n quday; the 11lth day of September, 1939,

26 at the hour of 10 o'clock A.¥., this cauasse

Sponsored by the S.J. Quinney Law Library. Fundin, / digi / / d by the Ins e of Mus and Libra
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2. Mo Jo Branscm, Judge, sitting with a jury.
Ceurtnay Rs Draper, Esq. appeared’ ‘for the
plaintiff and Gerald Irvine,”Esq. appsared for
the defendant. A jury of ‘!eigfht members was
duly chosen and~swomm.¥ Whereupon the follow=
ing preceedings were had; |

DIRECT EXANINATION OF THE PLAINTIFF
BY MR. DRAPER
My name 1s Mrs. ¥, E. Hamllton, I reside at
g6 145 South 3rd East and I am the plaintiff in
this case. On March 23, 1938, at 9:30 AM. I
wag walking west on Second South Sitreet, on
the south side of the street at No. 1l4 Esst
ond South, which point 1s just east of State
3treet, I was walking along and the first
thing I knew I had fallen down-~caught my foot
€7 in a hole. It ssemed to me to be a pretty big
hole. A gentlenman , who I later learned was
Mr, Sturges, came along and plcked me up, and
I think another one assisted hlm, and took me
into a little eating place. They phoned for
the ambulance, and took me to the emergency

hospltal. When I got there my enkle was swoller

Sponsored by the S.J. Quir L v Library. Funding for digitiz / sided by the Ins nd Libra
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jte=couldn't do anything more on account of the
swelling,” and sent me home., ™1 was later
treated by Dr.JRaile after the swelling wenb
down, at:whidh time he put a ceast on my ankle,
Upan a later occasion when I went to his of-
fice, he had a picture teken of my ankle. He
told me then that the beones were broken.

After the injury occurred I was confined to
ny room for several weeks., I c@uldn'; walk
at all for a week or ten days. After ﬁﬁat,
when I had the cast on, I walked on crubches
for sbout six weeks., After I discarded the
crutches; I was not able to walk in 2 normal
faghion, but had to walk with a cane for about
three manths. At therﬁime the injury occurred,
I suffered pain in my right ankle, and have
had pain in it off and on until the present
time. I am unable to walk as well now as I
did before the injury, there ls'stiffness and
weakness present In my ankle now, and the
injury has affected my general health. 41 don't
feel @s strong 88 I did before. I have dllfi~
qalty 1n climbing stairs, end can do so only

Sponsored by the S/Q L v Library. Funding for digiti: / vided by the Ins e of Mus and Libra
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climb. I have to take one step at a time,

putting one foot up then the other foot. I
can't step one after the other. My age at

the time of the Injury was 785,

Within 30 éayﬁ-afterlmy'injmry, I filed a
claim for dameges with the City Commission in
the formn of a letter asking compensation for
my injury. Exhibit "aAM ig & copy of that leot-
ter., The originel wae signed by me.

¥ii. DRAPER; 1 wish to offer the letter
in evidence at this time, Your Honor,

MR. IRVIKE: We object to 1t en the ground
it 18 immaterial, irrelevant, incompetent, and
not in compliamce with Section 1b-7-7C and
15-7-77, Revised Statutes of Uteh, 1933.

THE COURT: The Court will reserve & rul-
ing upon 1t et this time,., You can proceed
with other evidence.

Question: Mrs. Hemllton, have you ever
been notified that your clalm was &llowed?

Ainswer: No, excepting I went to see lr,
Irvine, end he sald they wouldn't accept 1t,
but he offered me $25 to settle the case,

MR, LAVINE{ . We move to:strike that



statement from the record on the ground it
is Imaterial, irrelevant, and incompetent.,

MR. DRAPER: Your Honor please, I agree
with counsel for one purpose it would be
Immaterial, irrelevant, and Incompetent, but
I think 1t 1s admissible here to show the
weiver of the City of defects in that claim,
I can cite authorities on that point if Your
Honor desires,

MR, IRVINE: B8So as to perfect the record
we move to strike that portion of the answer
with respect to what Mr. Irvine said.

THE COURT: The motion will be granted.
That portion of ﬁha witness' answer where she
said "Mr. Irvine offered her $25" ig stricken
from the record; and the jury is instructed
to lgnore thaf remark as incompebent, and 1t
1s not to be taken into consideration in the
case.

I have never received any payment from
the City on account of my injury.

Question: Dld anyone representing the
City ever tell you your claim was not in

d by the S.JgQuir Law Libra / ided by the Institute of Museum and Library Services
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b; Answer: No, sir,
| MR. IRVINE: Object to that, and move o

strike the answer on the ground it is incom-
petent, immaterial, and irrelevant,

THE COURT: The answer may go out;ﬁ‘mbﬁian
is granted. | |

MR. DRAPER: Your Honor please, it is
highly important if'tEE“Gity“Wiﬂbes to raij
upon the defects in the claim required by
statute that it show that it has requested
the claimant to correct those defects before
it mey take advantege of them as a defense in
an action at law, The questionvis aﬁké&f&v
that purpose. |

(Reporter read gquestion)

THE COURT: It is your contention that
there ig a duty on the Cltye=

¥R. DRAPER: To request the claim be made
in proper form, if it is not in proper form
originally, if the City wishes to use the de-
fects in an action at law, And I would like

to cltow=

THE COURT: Eb. I think that is the law,

Sponsored by the S.J. Quinney Law Library. Funding for digiti: / ided by the Institute of Museum and Library Ser
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THE CQURT: You demn't agree.

MR, IRVINE: ‘We object to the question on
the ground it is»immaterial, lrrelevant, ine
competent, and calling for the conclusion of
this witness.

THE COURT: We are in matters right n@w;
gentlemen, which are important in this case,

I am willing to hear frem you, but not in the
presence of the jury.

MR, IRVIRE: I think we could probably pro-
ceed and finish the exemination af'this wit~
ness, and we can discuaaﬁwr

THE COURTs If ?eﬁ willveanalude with this
witness~-I have rﬁiaé on 1t 1t 18 stricken,
IT I conelude that I have @Qmmitt@@ arror
after I hear your position on it I will per-
mit you to go shead after the jury‘retumna.

Questiong Did anyone ever request you to
smend or correct your claim, Mrs. E&miltan?

MR, IRVINE: Object té that as immaterial,
irrelevant, and lncompetent.

THE COURTy The same ruling.

Question: Upon looking at the letter which

. . _
' ed-in-evidence here, Mre. Heamllt
wa a intr’adue G@I/’?’/t/‘/aé‘unﬁujiljg/u 1/1(2/();;\" Act; ac 919&/()\' Il\g;:gli[brir\: wla‘/@ v ) Gn E ]
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I uoviced \yau wquesuea compensatlion In the

aumount of five hundred dollars. Upon exenin-
ing your complalnt 1t will be seen you have
here a request of twenty~flve hundred dollars.
I will ask you whether since you filed the
letter with the City Commlgsion you have suf-
fered any palin or disability on account of
your injury?

Angwer; I have.

MR, IAVINZ: Object to that as lmmsterisl,
irrelevant ‘, and iﬁccmpet@nt-. o

THE COURT: Objeetion mgt&iﬁad‘, You can
ghow what paln she suffered from the date of
Injury right up to mm; |

MR. DRAPER: FHere comes another matiher @f
law whieh, perhaps, you would rather have
argued in the absence of the jury.

THE COURT: I don't want Lo hear any argu-
ment on this point, I will stand on that.

¥R, DRAPER; All right, Your Honor.

Question: I will ask you, Mrs., Hamilton,
what was the reason for increasing the amount
of damages you requested; | |

¥R. IRVINE: Object to that as immaterial,
ilrrelevant, and incompetent. |

THE .COURT2....0b.j@ m;i on, mstain,ed-

///1;1/ ///l/& e Libra
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please, the cases hold--'%%&gf5;,‘

THE COURT: I don't want any arsuwment in
front of the jury, Mr, Draper, unless I ask
for 1t. When we get lnto a question where I
want cownsells help I will excuse the jury.
You make your record so you will be protected
for an appesl from this court. |

CRQS% EXAMINATION OF Tk FLAINTINF
BY MR. IRVINE

I was alone at the time my injury aéaarrad‘
I was golng to town, It 1lg about twe and one-
kalf blocks from the place where I live bto the
place where I fell., Opnce in & while I go that
way to towm, but I am not confined to one
route. The gentlemen who helped me into 'the
little restaurant did not teke me to.the
police emergency hospltal. The Police Depart-
ment sent an artulance or car for we. It was
my right foot that was injured.
DIRECT EXAMIWATION O0F WILLIAM PERY STURGES

BY MHE. DRAPEK

Iy neme is Williem Perry Sturges. I reside

at 1654 Regent Street. I am now acqualnted



not acquainted iith her until the 23rd of
March, 1938, and vhad. never seen her before.
Upon that day I saw her right there in front
of that little resteurant at about 114 East
Second South, Jjust east of State Street. She
fell and I picked her up. I saw her fall., At
the time that she fell, she was walking west,
end I was just sbout 7 or 8§ feet behind har;
going wesat? A& hole in the pavemeni caused her
to fall. The hole is stlll tugre. She fell
right on her gide, and I plcked her up, and
her legs was laying right beside the hole thet
is in the pavement: The’ zmle, i ammld ju.dga
is sbout that big (Indicating). There are two
1little holes there. After I picked her up I
tock her in that little réstiumnt there. I
and two officers that came and took my nam
looked at the hole, I am familiar with it now,
It ia st111 thare. There are a manhole on

the south side, snd a wanhole on thé north
slde~--outlet. And you can see where the "City
Engineer", it says. 4 line about 12 or 14

feet runs scross th@ p&vement from the curb

Sponsored by the S/Q L v Library. Funding for /g / ided by the Institute of Muset nd Library Services
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end and what looks like a water drain at the
other. The manhole has "The City Engineer”

narked on it. The hole in which lMrs., Hamilton

teipped was on that line on the sldewall,
about 10 or 12 feet north of the manhole in
the alley. The line looks like it is about

12 or 14 inches wide, and 1t looks aﬁ-ut 12 or
14 feet long from one hole to the other. There
is n seam on each slde of the line. At the
point where Mrs. Hamilton fell, it looks ilke
Just common concrete put in & little, hole--
just about™ 18 inches long &nd about ;"1 should
judge, 10 inches wide., The surface was rough.
The pavement surrounding the hole 1s smooth.

Questiony Was the sidewalk at that point,
¥r. Sturges, free from cracks and irregularitles?

MR IRVINE:; ObjJect to that on the ground
it 18 immaterial, irrelevant, and lncompetent.

THE COURT:; Objectlion sustained.

R, DRAPER: If Your Honor please, 1t seems
to me that goes to the wvery heart of this ques~
tion, whether or not the sidewalk was in a
defectiive conditlon.

‘ed by the S.J. Quir vided by the Ins nd Library Ser
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YET¥  STIPULATION

It was thereupon stipulated and agreed by
and between plaintiff and defendant by their
r%apeétive counsel that if the City Clerk or
Recorder of sSalt Lake City were called:aa.a
witness, he would testify that the original of
the letter offered in evidence as Exhibit "a®
was filed with the City Commigsion upon the
19th day of.Agril,,1958, was designated by the
City Commission, YPetitlon No., 202, 1938Y and
referred by them t¢ the Department of Public
Affairs and Finence. The Court reserved ruling
on defendantts objection to the admission of
said testimony on the ground it is immaterial,
irrelevant and incompetent,

(Both parties rest).

11:30 o'clock A.M., - Jury admonlshed and
excused until 2 otclock P.M.

(rollowing in the absence of the jury):

MR, IRVINE; Comes now the defendant, Salt
Leke City, and moves the Court to direct a ver-
dict in favor of Salt Lake City, the defendant,
and against Mrs. Hemilton, the plalntiff, on the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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+ 1. That from all of the evidence and from
the pleadings 1t does not appear that there is
a cauge of action against Salt Lake Cityy

2, That there“has not been established by
the evidence any negligence on the part of Salt
Lake Cityy

9. That it does not appear from the evldence
that a claim in the form reguired by Section
16-7-76, Revised Statutes of P%ah; 1833, was
flled with Salt:Lake City, the defendsnt, within
the time and in the manner regquired by the pro-
visions of said statute, and, therefore, the
elleged action of the plaintiff is barred by
the provisions of Section 15~7-76 and 15-7-77,
Revised Statutes of Uteh, 1933,

(Argument ) .

12 :30 otclock P.M. ~ Court in recesgs until
2 otclock PoM.

2 o'clock P.M. Court reconvened. The jurors
being all present and in thelr places 1In the
jury box; the following proceedings were had:

THE COURT: At this time, the plaintiff's
Exhibitg"A“, being the purported claim which

vonsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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has been herstofore offered in evidence is
sedmitted, and your objections, Mr. Irvine,
are overruled,

(At the request of the Court the stipula-
tion regarding the testimony of the City Clerk
or Recorder was then re-stated by counsel,
Same objectlen by defendant as to admissibllity |
of the testimony.}

THE COURT: Objection overruled, and the
stipulation becomes a part of the svidence in
the case.

I have concluded that the defendant's motion
for a directed verdict in this case of no
cause of actlon should be, snd the same is
hereby granted. |

ire Glerk, will you glve the forman a
verdict?

I have concluded, Jury, that in thls case
the plaintiff is unsble to recover for the
reason, emong other things, that she 41d not
flle & claim which is required by law she
must file before she cen maintaln an actlion
against Sal$ Leke City. TUnder such circume

atancosWQtW%aqg@gwrthafGaummls olght,. and
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the Court's duty to dlrect the jury to return
& verdict In Tavor of the defendent and sgainst
the plaintiff, You have no discretion or cholce
in the matter, and you have no“responsibility,
The Court is wholly responsible for the actlon
it is taking,

¥r, Langton, if you will;'as forman of the
jury, slgn this verdict, I will dlscharge ﬁhe‘
jury from any further service in this case,

2105 otclock P. M. - Court in recess.

Gertifieate of Hyrum R. Moulton, Official
Court Reporter of the Digtrlet Court of the
Third Judlcial District In and for Salt Lake
County, State of Utah, that as such reporter
he attended the trial of the above cause and
reported in shorthand all the testimony and
proceedings had thereat and thereafter trans-
cribed the same, and_the foregoing constitutes
& full; true and correct trenscript of the
pame ,

(Dated October 2, 1938.)

(Pitle of Court a&nd Cause):
e L STIRURATION (e
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It is stipulated in.theiabgvnwentitled R
tion that the foregoing Bill of Exceptions, ‘
conslisting of Pages 1-22, »Q%n inclusive, has g
been served within time; that there are no
smendments proposed; and that the same, togethe
with the exhibits introduced in evidence in
said action and deemed & part of the Bill of
Exceptions, may be settled by the Court before
whom the case wag tried as and for the plaine
tiffts Bill of Exceptions in saild action.

Dated this 11 day of Qctober, 1939,

DRAPER, BOYDEN & DRAPER |

(8igned) COURITNEY R. DRAPER
Attorneys for Plaintifr

HARRIS, CHRISTENSEN & IRVINE

(signed) Figher Harris G,
Attanneya for Defendan

(Title of Court and Ceuse):
) ORDER
The foregoing s&nd above Bill of Exceptlons,
consisting of Pages 1-22, both inclusive, teu
gether with the exhiblts recelved in evidence,
having been served in time and no amendments
having been proposed and the parties hareto

e S.J. Qui . Funding for l n provided by the Ins /1/ nd Library Service
// A ivl('r(/l/ the Uta /\ e Libr
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as the Bill of Eiceptions in s81d cause and
the ssme being now presentod to the undersigned
Judge, before whom sald causec was tfied,‘and
it further appearing that the foregoing pro-
posed Bill of Exceptlons containﬁ,a true, full,
and correct statement of all the proceedings
therein, the same is now settled, slgned, and
allowed a8 the plaintiffts Bill-of Exceptions
herein and ordered to¢ be made a part of the
record In said cause,

Dated this 13th day of October, 1839,

e iy . . o T e 4

Bie e ﬁ?&nﬂm :
~Judge of seid Court

Attest

WILLIAY J. KORTH,
— CLERK ~~
1 (SEAL)
By Jacob Weller
Deputy Clerk

(B11l of Exceptions filed October 13, 1939
EXHIBIT
EXHIBIT A
Case No. 62649
Salt Leke City, Uteh
April 13, 1938
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Honoreble Board of City Commisslonersa
City end County Building
8alt ILske Clty, Utah

Gentlemen :

Cn ¥areh 23d at 9130 AM while walking
just West of 114 East Bnd South, through a
defect in the sidewalk at that location I
was Injured by falling and having certain-
benes fractured near my mmkle to such an &X=
tent that I have had to have seme in a cast,
and move about on crutches gince sald injury.
In view of the ract; that since said date
I have been confined et my resldence and
have suffered extreme paln I feel that I
.should be conmpensated for such Injury to the
extent of not less than §500.

Respectfully submitted for
your immedlate comslideration,

(1 led September 11, 1939).
(Title of Court and Cause)s
VERDICT
Wae, the Jurors inpaneled in the above

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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and against the plaintiff no cause of action.
Dated Sept. 1ll, 1939.
ROBERT I, LANGTON, Foremen

(Filed Septeumber 11, 1039),

(Title of Court and Cause)y
JUDGHENT ON VERDICT

This actlion came on regulaerly for trial,
The said parties appeared by thelr asttorneys.
A jury of 8 persons was regularly impaneled
and swom to try sald action. Witnesses on
the part of plaintifl and dafandant'warﬁ swoIm
end examined. After hearing evidence, the
argument of councel, and instructions of the
Court, the jury retired to consider of thier
verdict, and subsequently returned into Court,
and being called, answered to their names, and
say they find a verdict far-ﬁh&

"we; the Jurors impeneled in the above
case, find the issues in favor of the delfend~
ent and agalnst the plaintiff, "no cause of
&ction',

Dated; September 11, 1939. ROBERT I. LANGTON
Foreman

WEEREFORE by virtue of the 1aw and by
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I/ y Ser /T// 4Il I/I/l//SI//

res -~~~ -m~_u»*‘u'gilwiiwizaﬁésaid it is



ordered, adjudged snd“decrecd that said de-
fendant, Sali"Leie City, have and recover from
the plaintiff the sum'of "No ceuse of action!
DOLLAXS with interest therson at the rate of

per cent’ per Wit  from“the date

hereof until paid, together with said
costs and disbursements incurred in this actlion,

amounting to the swa of 7™ Dollars,

Judgment entered Sept. 11, A. D, 1839,

I, WILLIAM J. KORTH, Clerk of the Third
Judielal District Court of the State of Utah,
in end for the County of Salt Lake,” do hereby
certlfy that the foregolng is & full, true
and c;rrect copy of the Judgment entered in
ths»ubéve antitied action.

WITNESS my hand and the Seal of
sald Court at Salt Lake Clty
this 1lth day of Sept. A. D. 1830.
 (8EAL)  WILLIAM J. KORTH, Clerk
o By Jacob Weller, Deputy Clerk
(Plled September 12, 1939).
(Title of Court and Cause)}:
NOTICE OF APPEAL
T0 THL DEFﬁNDﬁNT Siﬂl LKKE GI”Y and TO HARKIS,

Sponsored by the S.J. Quinney La L/ 0. Fui /g/ digi / vided by the Ins )/Mm nd Library Services
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You and esch of you wlll please take
notice that the plalintiff hereby appeals
to the Surreme Court of the State'af Utah
from that certaln Judgment mede and entered
in the above-entltled cause upon the 12th
day of September, 1032, by the DJistrict Courd
of the Third Judicial D stric* "in and far
the County of Salt Lake,. State of Utah, and

from the wvhole of ssid Judgment.

(_J-«\-'

L

Dated this ilth Jay of December, 1839.

'QRAﬁER-'BﬁYDﬁﬁ & DRAPER

(Signed) COGRTE&Y e ERAPER
Attorneys e fTor Plaincir.

(Acknowledgment of serviee),
(Piled December 11, 1838},
(Title of Court and Cause):
CLERK'S CERTIFICATE |

I, WILLIAM J. KORTH, Clerk of the above
entitled Couri, do hersby certify that the
ebove and foregeing and hereto attaﬁh@é |
files contein all the original papers flled
in this Court in the above entitled case,
inclnding the original Blll of Exceptions
and Notice of Appesl,: together with. full,

Machir ate /U(R



true and coriect coples or originalgorﬁers
nade Uy t@g courc. 4he whole constituting the
Judgment Rodl therein, And that the same ls

g full, Trme and;carract tranécripywof the
recoré &s 1t appears ln my‘offica;xl

And I further certily that an Affidavit of
Impecunnlosity, in lieu ol an Undertakling on
Appeal was filed tierein, on the:llih day of
December, A. T. 1UCU.

And I further certify that said Judgment
Roll is this day tranamittaﬁ to the Supreme
Court of the State of Ubah, pursuent to such
appeal,

WITHESS my hand and the Sezl of sald Court
at Salt Lake Clty, Uteh, this 20th day of Decem
bor; Lo De 1330

VILLIAK J. KOitiH, CLERK
THIRD JUDICIAL DISTKICT COURT

(SEAL) BY Alvin XKeddington
Deputy Clerk

(F1led December £1, 193¢, in Supreme Courb.
(T4tle of Court and Cause):
ASSIGINIIENT OrF ERBORS
Comes now Mrs. M. E. Hamilton, the plein-

e followlng
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manifest onu prejudiclul eryors comitied by
the wistrict Court o the Third Judicial Dige
triot in and Cor Salt Lalte Counly) State of
Utah, in wahich said Court the above entitled
action was tried, and upon‘which'abp@llﬁnt
relles for reversal of "the” juigment of said
Court, from which Jjudguent this sppeel 1s
taken, nemelys

l., The Couprt exrred in sufiﬁing from the
recerde.at defendant's request) the testlmeny
of plaintiff that Ir. Irvine, thﬁ"déf@nd&nﬁ'&
attomey, offered her {25.00 in settlement of
her claim against the defendant.”(Tr. 32, Ab,
11, 12).

2. The Court erred in striking from the
record, at defendant's request, the testimony
of plaintifi that sghe wasg never notified that
her claim was not 1n proper legal form (Tr,
33, 34, Ab, 12, 13, 14).

3. Tnhe Court erred 1n refusing, &t de-
fendant's request, to permit the plaintiff to
testify whether anyone had eﬁar rgquested her
to amend or correct her claim. (?é. 34, Ab. 14),

4. "fhe Court srred. ;m:f;,Wigwﬁﬁﬁﬂ:ﬂ@“‘ﬂﬁandant '

@k </ /U(
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objeetion and refusing to pemlt the plaintifs
to testlfy whether she had suffered any pain
or dlaability on account of her injury, since
the f11ing of her clalm (Exhibilt "a") with the
City Commlission, requesting compensation ﬁfur
seid injury. (Tr. 34, 35, Ab. 15).

5., The Court erred in mataining‘d.afenﬁmt
ob jéction and refusir;g to pemit the plaintiff
to testify regarding her reason for clalming
damages in excess of the amount requested by
her in her claim {Exhiblt %*a%) filed with the
City Commiseion. (Tr. 35, Ab. 15, 16).

86, The Court erred in mstainiﬁg defendant
objection and refusing to permit the wliness
William Perry Sturges Yo testlfy Whether the
sidewalk &t the point vwhere plaintiff*a ine
ury occurrad wasg free fmm eracks and irregu-
lartties (Tr, 42, Ab. 18).

7« The Court erred in ita conclusion,
stated to the jury, that the plaintiff 4id
not ﬁle a claim whlch is requlired by law to
be filed before she can maintain an action
agalnst selt Lake City (Tr. 45, Ab. 21).,

8. The Sboowh erred in directing the Jury

Machir



to return a verdict in favor of the defend-
ant and against the plaintiff (Tr. 45, 46,
Ab, 21, 22). | -

9. The Court erred in’entering judguent
in favor of the defendant and against the
plaintiff, no cause of action (Tr. 21, Ab. 26,
27). |

WHEREFORE," Mrs. M. EJ Hamilton, plaintiff
and appellant, prays that because of the
manifold errors herein assigned, the said
judgment entersd hereln be vacated and set
aside and that she be granted & new trial,
and such ether and further relief in the

premises as may be fair and just.

DRAPER, BOYDEN & DRAPER

(Signed) COURTNEY R, DRAPE
Attormeys for Plaintil
and Appellant S0

{Acknowledgment of service).
(Filed January'Q; 1940, in Supreme Court).
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