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IN THE SUPREME COURT OF THE STATE OF UTAH

HIDDEN MEADOWD DEVELOPMENT COMPANY,
Plaintiff and Cases No. 15027
Respondent, 15157
15188

DEE MILLS, et al.,

Defendants and

)

)

)

)

)

Vs. )
)

)

)

Appellants. )
)

STATEMENT OF THE KIND OF CASE

This case involves the effect of a 1lis pendens and
knowledge of an appeal on the rights of purchasers of real
property from the initial prevailing party below during the
pendency of the appeal to the Supreme Court and in the absence

of a supercedeas bond.

DISPOSITION IN LOWER COURT

The court below ruled that a reversal by the Supreme
Court of a prior decree of the district court was binding upon
the purchasers of the property in question from the prevailing
parties in the district court whose position was reversed on

appeal.

RELIEF SOUGHT ON APPEAL

Plaintiff seeks affirmance of the judgment of the

court below as to all matters, except the court's determination
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that the defendant INTERNATIONAL ENVIRONMENTAL SCIENCES made
valuable improvements to the property in question in good

faith as an occupying claimant.

STATEMENT OF FACTS

Except for the agrumentative aspects thereof, plaintiff
essentially concurs in the Statements of Facts set forth in the
Briefs of defendant INTERNATIONAL ENVIRONMENTAL SCIENCES and
defendants MILTON A. CHRISTENSEN, PARADISE VALLEY ESTATLS, LAKE
MILLS COMPANY, CAROLE LEE CHRISTENSEN, and ENVIRONMENTAL
RESOURCES, INC. Plaintiff does, however, respectfully refer
the Court to the Statement of Facts contained in plaintiff's
Brief involving the Utah Occupying Claimant's Statute heretofore
filed in this matter and does hereby further emphasize the
following facts and dates:

(a) Summer of 1971:

Defendant MILTON A. CHRISTENSEN first became acquaintcd
with the property in question and learned of plaintiff's
option to purchase the same. (Lewis TR-38,39)

(b) September 14, 1971:

Defendant MILTON A. CHRISTENSEN, himself, obtained an
option from defendants MILLS to the property in
questionl. (EX 5-P)

(c) October 15, 1971:

Defendant MILTON A. CHRISTENSEN personally learned
of plaintiff's Lis Pendens on file in the office of
the Wasatch County Recorder. (EX 3-P, Lewis TR-50)

(d) October 15, 1971:

The property in question was deeded by Warranty Deed
from defendants MILLS to defendants PARADISE VALLEY
ESTATES, INC. and LAKE MILLS COMPANY. (EX 6-P and
EX 7-P)
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(e¢) January 2, 1973:

Defendants MILLS purported to contract to sell the
property in question previously deeded to defendants
PARADISE VALLEY ESTATES, INC. and LAKE MILLS COMPANY

as indicated in (d) above to defendant CAROLE LEE
DAVIS, also known as CAROLE LEE CHRISTENSEN. (EX 19-D)

(£) January 3, 1973 and January 29, 1973:

Defendants PARADISE VALLEY ESTATES, INC. and LAKE
MILLS COMPANY deed the property in question by

Warranty Deed to defendant INTERNATIONAL ENVIRONMENTAL
SCIENCES. (EX 8-P, EX 9-P, Cooley TR-210)

(g) PARADISE VALLEY ESTATES, INC. is a Utah corporatiomn
whose president at all tlmes material hereto was
defendant MILTON A, CHRISTENSEN. (EX 8-P; Lewis
TR-4, 48)

(h) Defendant MILTON A. CHRISTENSEN was at all times
material hereto the principal of defendant LAKE MILLS
COMPANY. (EX 8-P, Cooley TR-209)

(i) Defendant INTERNATIONAL ENVIRONMENTAL SCIENCES is a
limited partnership of which defendant ENVIRONMENTAL
RESOURCES, INC. is the general partner. The president
of defendant ENVIRONMENTAL RESOURCES, INC. is defendant
MILTON A. CHRISTENSEN. (EX 11-P; EX 12-P,; Cooley
TR-213, 214)

(j) Detendant MILTON A. CHRISTENSEN and defendant CAROLE
LEE CHRISTENSEN were married on February 16, 1973,
(EX 18-D), but at all times material hereto, defendant
MILTON A. CHRISTENSEN was the representative and agent
of defendant CAROLE LEE CHRISTENSEN. (Lewis TR-49)

With respect to the claims of defendant INTERNAT{QNAL

TNVIROVMENTAL SCIENCES that it worked a zone phanoe on the

R T TS SR 1

property in question, the records of Wasatch County do not

Support such contentlon The evidence does indicate that the

B L

défendant MILTON A. CHRISTENSEN was authorized by the county to
divide approximately 78 acres of the property in question into

nine lots for the purposes of sale. (EX's 45-P through 52-P)
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ARGUM ENT
POINT 1
THE LOWER COURT DID NOT ERR IN RULING THAT THE TITLL
ACQUIRED BY APPELLANT INTERNATIONAL IBNVIRONMENTAL SCLENCES WAS
SUBJECT TO THE LATER REVERSAL OF THIS COURT AND THEREFORE NVALID,

Defendants on appeal characterize themselves as "good

faith" purchasers of the property in question (R-97, 135; Carrett

it e
Brief, page 26; Sadler Brief, page 3). The facts do not support
such a contentlon "Good faith" is defined in Blacks Law

chtlonary as:

"Freedom from knowledge of circumstances which
ought to put the holder upon inquiry".

This Court in the case of Pender vs. Dowse, (1 Utah 2d

283, 265 P. 2d 644) held that:

"One does not become a bona fide purchaser merely
by T paylnv “Valuable consideration for a conveyance,
b”f”“ﬁe"ﬁﬁrchase must also have been made in good
£ETthH and thus without notice of a claim adverse

to "he t1t1e of the vendor ",

and in the case of Webster vs. Knop, (6 Utah 2d 273, 312 P. 2d

557) this Court further held that a purchaser could not even

et A e A b e e 2=

rely on a tltle opinion where other c1rcumstance< known to the

i a4 b b, bt el -

purchaser indicated a duty to inquire further into the interests

PR

of others.

In this case now before the Court all of the defendants
and appellants, PARADISE VALLEY ESTATES, INC., LAKE MILLS COMPANY,
CAROLE LEE CHRISTENSEN, ENVIRONMENTAL RESOURCES, INC. and

INTERNATIONAL ENVIRONMENTAL SCIENCES, are so involved and

— R

entwined w1th defendant MILTON A CHRISTFNSFNras to be fully

PR PRPES:
Edaatapiratmmmr R
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chargeable with the Lnowlcdge dnd actions of defendant

LN asia - e g L,

MIIFOV AL CHQISIENSEN. Defendant HILTOA A. CHRISTENSEN, him-

[ PR ‘...n-
self, was an original party dgfenddnt (R-1) and a principal
e A+ e pri % L i . e [ |

W{Efess for the defendants ﬂgﬁ}pv all of the proceedings before
the court below (Cooley ;R—206~22§; 201~289;‘£cwisrfR;$~52);
defendant MILTON A. CHRISTENSEN was at all times material here-

to pEEREQent of QefeQQant PARADlSE»VALQEY~ﬁ§§AIES, INC., an
Oﬁi§iﬁal party defendant (EX 8-P; Lewis TR-4, 48; Cooley TR-235);
defendant MILTON A. CHRISTENSEN was at all times material

hereto t&sygfinc%pal 9f LAKE MI;LS’QOMPﬁ\Y, an original party
ngiyg%nt (EX 8-P; Cooley TR-209); defendant MILTON A. CHRISTENSEN

at all times material hereto was president of defendant

FNVIROVM}VTAL RESOURCES, INC., whlch corporation bas at all

et

- . o i s
tlmes involved herein the gene1a1 pdrtner of dcfendant
D U CTRUEITEY e e W b 1 LR i At

INTERNATIONAL ENVIRONMENTAL SCIENCLS, having full managment
powers and control thereof (EX 11-P; EX 12-P; Cooley TR-213,
214, 251); and defendant MILTON A. CHRISTENSEN at all times

material hereto has been the agent and representatlve of

v

defendant CAROLE LLF CHRISTEVSFV who 1is a llmlted partner of

s W ENRRLS

SN R

defendant INFERNATIONAL ENVIRONMENTAL SCIENCES (EX 12-P; Cooley
p— i g cany
TR-253-255; Lewis TR-49). Thus, defendant MILTOV A. CHRISTENSEN,

being managing agent and/or officer of the other defenddnts

A P ot MM o 1 MG T e i

ey A

it . © =1

——"”—_M
said other defendants are fully chargeable with the knowledge

og_aefeﬁééﬁt MILTON A. CHRISTENSEN respecting the_clgims of

plalntlff and of pldlnt1ff's appeal of the Wllklns gggggggf

P

of August 10, 1972, which Judﬂment was later reversed by this

T R
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Court on July 5, 1973, (llidden Meadows Development Company

vs, Mills, et al., 29 Utah 2d 469, 511 P. 2d 737). Knowledge

of a corporate pre51dent (defendant MILTON A. CIHRISTENSEN)
R
relating to corporate affairs and business 1is nottce to and

knowledge of the corporatJon (defendants PARADISL VALLEY ESTATES

and ENVIRONMENTAL RESOURCES, INC.)}, just as knowledge of a

managing agent Cdefendant MILTON A. CHRISTENSEN and defendant

U=
ENVIRONMENTAL RESCURCES, INC.) with respect. to matters over

e

which the agent s authorlty extends is notice to _and knowledge

of the pr1nc1pa1 (defendant LAKE MILLS COMPANY, defendant

i emrererinm

INTERNATIONAL ENVIRONMENTAL SCIENCES, INC., and defendant,

CAROLE LEE CHRISTENSEN). In support of the foregoing see

3 Am. Jur. 2d, Agency, paragraph 273; Vol. 3 Fletcher Cyclopedia

of Corporations, paragraphs 809, 810, 811; and Crompton vs.

Jenson, 78 Utah 55, 1 P. 2d 242).

As stated in the case of Munroe vs. Harriman (CCA2)

85 Fed. 2d 493, 111 A.L.R. 657:

"The rational explapation of the rule that charges
a principal with his agent's, Lnowledge is not’ the
fiction of presumptlon of communication of the
agent's knowledge to the principal, but common
justice which requires that one who puts’?‘}nard
an_agent o do his PusinéSS shall not escape the
consequence of notice to, or knowledge of, his
agent."”

[P

Further reason for denying defendant CAROLE LEE

——

CHRISTENSEN individually the status of a good faith purchaser

of the property in question, lies with the facts that netron}y

direct tie with the property in question arises from ‘the

O T et

Uniform Real Estate Contract from defendants DEE MILLS and
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EVELYN 1. M}LLS dated Januavy 2, 1973 (EX 19-D), when on that
date defcndants_ﬁi}kﬁvhad no title to convey to anyone, since

they had previously conveyed a}l of their intcrest in the

property in question to defendants PARADISE VALLEY ESTATES, INC.

i

by Warranty Deed dated October 15, 1971, aud recorded October 26,
1971, as Entry No. 95882, in Book 77, at page 108 of the records

of the County Recorder of Wasatch County (EX 6-P), and to

[P

defendant LAKE MILLS COMPANY b) harranty Deed dated October 15,

e e i

1971, and recorded October 26 1971, as Entry No. 95884, in
Book 77, at pages 111-12, of the records of the Connty Recorder

of Wasatch County (EX 7-P). At the time defendant CAROLE LEE

CHRISTENSEN purported to take an interest in the property as

i wngm s o Y

above indicated, she was fully 1nformed of the prior convey-
. SETT— [ e e SO g o AT T

ances and well knew that the defcndantstILESMhad'no title to

actually convey to her (Cooley TR-254, 255), and that title was

e 1 T8 AL o MY

actually g01n0 to go to defenddnt INTERVAFIONAL ENVIRONMENTAL

et e T Y Yk

SCIENCES with which entity defendant MILTON A. CHRISTENSEN held
the managing connection as above set forth (EX 8-P and EX 9-P).

None of the appeallng defendants can legitimately

oo A" S
A e A Rk 8l Ry et 0 o i bk i T S e S .0 PR

pretend to be "good falth” Byrchasers of the property in
question. Not only did the defendants have constructive notice
[P Mot

by reason of the Lis Pendens on file (EX 4-P), but they also

A o o b

had full personal Pnowledae since thelr principal agent and

e et i

officer, defendant MILTON Al CHRISTENSEN was hlmself a party

Japteme) o o5 xn At

to the action. (Gappmayer vs. Wilkinson, 53 Utah 236, 177 P.

763; LeVine vs. Whitehouse, 37 Utah 260, 109 P. 2).
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There being adequate and sufficient evidencc before
the Court to support a finding that the defendants were not
good faith purchasers of the property in question, but werec
in fact fully chargeable with knowledge of the plaintiff’'s
position and of plaintiff's appeal, the decision of the court

below should be affirmed. (Del Porto vs. Nicolo, 27 Utah 2d

286, 495 P. 2d 811).

The only other basis upon which defendants can support
— p——— o
their appeal and clalm to the property 1n question rests upon

s S e A % ol bt K =
PSP

the 51tuat10n whereln defendant IVTERNAFIONAL ENVIRONMENTAL

SCIENCES actually took tltle to the property in question after

the Wilkins' Judgment of August 12, 1972, wherein Judge Wilkins
held that pIeintiff's option was invalid, and before reversal

of that Judgment by this Court on July 5, 1973, no supersedeas
bond having been posted by the plaintiff pending appeal of the

Wilkins' Decree. It 1is the defendants p051t10n that %1nce no

supersedeas bond was posted, the defendants could deal with the

W‘«-ﬂ*\ ot Vi ¢
property in questlon among themselves and 1gnore the posslblllty

e i < e s - e
o RS 7K TP

of reversal by the Supreme Court The real crux of the defend—

s SN s et e b2

ants’ argument is that by g01ng throu0h the charade of trans-

o Ok s s g

ferring the propertx tnwguegt;onﬁfrqm the defendgnti_ggtually

~./’———‘—~.
designated in the appeal of the W11k1ns' Decree to another

i
entity, defendant INTERNATIONAL ENVIRONMENTAL SCIENCES, _the

i et el 0.
et e

consequences of a reversal of the Supreme Court could be avoided

because no supersedeas was flled even though the transferee,
e P M 81 P Gandtan - -

defendant INTERNATIONAL FNVIRONMENTAL SCILNCES waSVgctuilly

e N T gt

i
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managed and §9nt£9}}equkyﬂggf¢nﬂant MILTON A. CHRISTENSEN, an

ey &S - s o ;
s et Toearte T . oo m - e

original pgrty defgndant. Plaintiff respectfully submits that

such is not the law and that the decision of the court below
holding that such is not the law is correct.
Appellants in their Briefs have discussed the purposes

of supersedeas and have quoted from 4 Am. Jur. 2d, Appeal and

Error, Section 371, as follows:

"Its effect is to restrain the successful party
and the lower court from taking affirmative action
to enforce the judgment or decree. It does not
operate against the judgment itself, but only
against its enforcement."

It thus appears that supersedeas of the Wilkins' Decree,
although requested by the plaintiff, but not furnished, would

not have been effective in any event, since the Wilkins' Decree
was ''self-executing" in that the Decree merely dismissed

plaintiff's Complaint so that there was really nothing upon

which a supersedeas bond could operate. (4 Am. Jur. 2d, Appeal

and Error, paragraph 368). Surely the law does not, even in the

absence of a supersedeas bond, permit the defendants in this

R e

case to render plaintiff's appeal moot as to ownership and

possession of the property in question by the mere expediant of

traﬂéférring the property to another entity, which entity is
. . Ea. - - B A by R b RN AP o apn

chargeéﬁie4with full knowledge @Qg;mphghwi%Eigg:*gggggnggz

under aéﬁéal. If the preliminary victor at the trial level can
thus deprive this plaintiff of the land, the appeal, itself,
was rendered nugatory.

Irrespective of plaintiff's failure to file the

requested supersedeas,<the defendants should be bound by the
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ruling of this Court on appeal begause of the Fllln” of the

Notice of LlS Pendens of which all of the dCandd“tS were

e =

constructlvcly and actually awarc. The Utah statute providing

for 1is pendens, Section 76-40-2, Utah Code Annotated 1953, as

amended, provides for ”constructlve notlce dullng the pendency

of the actlon " An actlon is ”pendan" until finally determined
i R TS N L e a2 T e A
on appeal. As stated in the case, Secondo vs. Superior Court,

105 California Appeals 179, 286 P. 1089:

"While a judgment may be final with reference to
the court which pronounced it, and as such be the
subject of appeal, yet it is not necessarily final
with reference to the property or rights affected
so long as it is subject to appeal and liable to
be reversed."

See also the case of In Re Carlisle Packing Company,

District Court Washington, 12 Fed. Supplement 11, holding that

at common law a suit is pending until there is disposition of
an appeal. In the absence of statutory modification, the
common law should be applied in the State of Utah.

While the case of Glynn vs. Dubin, (13 Utah 2d 163,

369 P. 2d 930), did not involve an appeal, it did involve a

grantee having knowledge of a pending lawsuit. With respect
to such knowledge, this Court ruled:

"It is our opinion that the property being within
the jurisdiction of the court, having been thus
committed to it for the purposes of adjudication,
Dr. Dubin could not make any conveyance thereof
except subject to adjudication by the court. The
mischief that would follow if the parties could
alienate away property which is before the court
for determinatipn isobvious. It is equally plain
that under the circumstances here shown, where
the attorney, Glynn, was fully conversant with
the facts hereinabove stated, under the quit claim
deed of Dr. Dubin's interest in the property, he
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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cguld only take the property subject to whatever
disposition the court would make of it. The
controlling and indisputable fact is that he

had actual knowledge that the property in question
was before the court for adjudication in the

litigation which was being carried on between
the parties."

The defendants CAROLE LEE CHRISTENSEN and INTERNAT IONAL
ENVIRONMENTAL SCIENCES stand in a similar position as Glynn in
the foregoing case and should be similarly bound.

The court below found from substantial evidence that,

W I i o SIS

even though no supersedeas was filed by the plaintiffs, all of
Aman s )

the defendants had actual, as well as constructive notice of the

BV - P i R R e R T L L

pending appeal of the Wilkins' Decree and thus, as "pendente lite

it ok e e e 0 D

purchasers"” or as original parties to the action, they were

PV

therefore fully bound by the reversal of that d%glee by this

m i

Court on July 15, 1973, as above outlined. The evidence fully
supports the determination of the court below that the position

taken by the defendants is not bona fide. (See 51 Am. Jur. 2d,

Lis Pendens, paragraphs 10 and 11; Mackenzie vs. Englehard § Sons

Company, 266 U.S. 131, 69 Law Edition 205, 45 Supreme Court 68,

36 A.L.R. 416; Section 57-3-2, Utah Code Annotated 1953, as

amended; and LeVine vs. Whitehouse, supra.)

POINT II
"IMPROVEMENTS" WITHIN THE MEANING OF THE UTAH OCCUPYING
CLAIMANT STATUTE DOES NOT INCLUDE EFFORTS TO EFFECT A ZONE CHANGE.
Defendant INTERNATIONAL ENVIRONMENTAL SCIENCES, again
through its agent and officer, defendant MILTON A. CHRISTENSEN,

contends that value was added to the prgperty in question by

e A A T A YL Maaiaes g bbbt

+ wvoror———
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reason of alleaed efforts to effe;t a favorable zone change

with respect to part of the property in questien. The record
does not disclose that any such zone change was ever actually

NP

accomplished (EX 45-P throuﬂh 57 P and particularly EX 50-P,

st o

Minutes dated June 19, 1973; Lewis TR-94), although defendant

MILTON A. CHRISTENSEN was given permission to divide approxi-
mately 78 acres of the property in question into nine lots for

the purposes of sale (EX 50-P). Such a division did net
-
enhance the Value of the property, but on the contrary restrict-

P

ed its use and greatly reduced the density which might otherwxse

JEERUYSPENT UREP SR JRREPPTINP
e ———

have been utilized, thereby reducing the value of the land
N

(Lewis TR-89, 91, 93, 108, 109).

In any event, the term '"improvements'' as used in the
Utah Occupying Claimant Statute contemplates some physical

addition to or change upon the land involved (Section 57-6-1,

Utah Code Annotated 1953, as amended). As stated in 42 C.J.S.

422:

"'Improvements' applies only to things which have
been placed upon the land under such circumstances
as to make them a part of the realty. It contem-
plates additions to the freehold such as sidewalks,
orchards, erection of a house, clearing lands,
grading or draining, erection of fences and water
mains. It does not include cultivating or
fertilizing".

As stated in the case of Lauderdale Power Company Vs.

Perry, 80 Southern 476:

"The term 'improvements' does not extend to survey-
ing, platting and advertising property for sale,
such expenditures not improving the property"
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Such activities as the defendants may have cngaged
in relative to appearances before the Wasatch County Planning
Commission, the Wasatch County Commission, and any advertising
of the property do not constitute improvements within the con-
templation of the statute and are not the proper subject for

compensation thereunder.

CONCLUSION
The defendants, and particularly the defendants
INTERNATIONAL ENVIRONMENTAL SCIENCES and CAROL LEE CHRISTENSEN,
did not in good faith acquire any interest in the property in
question. In all of their dealings they were counseled, advised
and under the management and control of defendant MILTON A.

CHRISTENSEN, an original party defendant. MILTON A. CHRISTENSEN

et e
and hlS companles trled to obtaln the property even before
” eoision. 4™ B - - h B W e AT, S, L oaah I8 WA e AT
plalntlfr exerc1sed 1ts optlon and they per51sted in every way
e N T e T T L WTR G N ke g, e R L i & oA YT b e TN S
e

possible thereafter to thwart plaintiff's interest in the 1land.

K I TP i L D A Al A 5 8 B L AR st MWL vt B

The court below rlghtly concluded from substantial evidence that

s oo vt

—

all of the defendants who have _now appealed were bouhd together

e 1 S g RS BB Ny 1t b il

with a common bond, namely, defendant MILTON A. CHRISTENSEN,

e

and that none of them had any 1ndependent or innocent connectlon

B e Tt s e 3 AR AT

w1th the property in question. Defendants in their Brief raise
the specter of dire consequences which will result to Utah real
property law if the decision of the court below is affirmed.

No such disruption of Utah property law can possible occhr by
upholding the decision of the court below, since any pretender

to an interest in real property chargeable with the kind of

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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knowledge and information chargeable to the defendants in this

case should be prevented from defeating legitimate claims to

property and should be requlred to stand the test of good faith

imposed by the rullng of the court below.

The claim of defendant INTERNATIONAL ENVIRONMENTAL
SCIENCES for compensation for allegedly improving the property
by working a zone change, is likewise 1l1-founded. The zoning
after defendant MILTON A. CHRISTENSEN became involved was
actually made more restrictive than before, so that the value
of the property in question for development purposes actually
diminished. 1In any event activities directed toward changing
zoning laws do not come within the meaning of "improvements' as
contemplated by the Utah Occupying Claimant Statute.

The ruling of the court below should be afflrmed in

i i et
all partlculars except as. 1nd1cated in plaintiff's prior Brief

filed September 8 1977 respectlng the Utah Occupying Claimant

- o S v

Statute and deallng w1th the '"'good faith" of defendant

it A O vt hintns” T

INTERNATIONAL ENVIRONMENTAL SCIENCES as_an _occupying claimant.

Mot s

Respectfully submitted,

COLLEN Z. CHRISTENSEN, for

CHRISPENSEN, TAYLOR § MOODY

Attorneys for Plaintiff
and Respondent

55 East Center Street

Provo, Utah 84601
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CERTIFICATE OF MAILING

Two copies of the forcgoing werc mailed, postage
prepaid, to cach of the following this ;254‘/day of March, 1978,

to-wit:

Hanson § Carrett

Attorneys at Law

520 Continental Bank Building
Salt Lake City, Utah 84100

Leonard Russon and James Sadler
Attorneys at Law

702 Kearns Building

Salt Lake City, Utah 84101

John Marshall

Attorney at Law

American Savings Building, Suite 501
61 South Main Street

Salt Lake City, Utah 84101

CHRISTENSEN, Attorney
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