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PLAINTIFF

Walter K. Gilmore, an erployece of Salt Lake Area Community
Action Program (CAP).

DEFENDANTS

Salt Lake Area Community Action Program (CAP), employer of
walter K. Gilmore.

Hal J. Schultz, executive director of CAP and immediate
supervisor of Gilmore.

Robert E. Philbrick, elected president of the CAP board of
trustees on April 20, 1977.

Fred Geter, chairman of the personnel committee of the CAP
board of trustees.

Richard Fields, CAP personnel administrator.

Ann O'Connell, president .0of the CAP board of trustees at
the time of Gilmore's discharge, succeeded by Philbrick.

OTHER PERSONS MENTIONED IN FACTS

David E. Vanderburgh, director of region 8 of the Community
Services Agency.

Bernice Benns

Anita Roach members of the CAP
Glen Larsen personnel committee
Janet Hanson

Gary Parara, a person hired by CAP just prior to Gilmore's
termination.
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IN THE UTAH COURT OF APPEAL

WALTER K. GILMORE,
Plaintiff/Appellant,
vs.

SALT LAKE AREA COMMUNIY
ACTION PROGRA!M,

HAL J. SCHULTZ,

ROBERT E. PHILBRICK,

FRED GETER,

RICHARD FIELDS,

ANN O'CONNELL,

JOHN DOES 1-30,

Defendants/Respondents.
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BRIEF OF PLAINTIFF/APPELLANT

JURISDICTION

The Court of Appeals has jurisdiction of this matter

pursuant to Utah Code Annotated 78 2a-3-2(h). This section

gives the Court of Appeals jurisdiction over cases

transferred to the Court of Appeals from the Supreme Court

NATURE OF THE PROCEEDINGS BELOW

This is a non-domestic relations civil case. The Third
Judicial District Court, Salt Lake County, Utah, granted
Defendants' motion for summary judgment and denied
Plaintiff's motion for summary judgment. The matter was
appealed to the Supreme Court of Utah, which transferred

jurisdiction to the Court of Appeals.



STATEMENT OF THE ISSUES

The issues in this case are:

1. Does a written personnel policies manual issued
by an employer operate as a contract, express or implied,
between employer and employee or give rise to contractual
rights, express or implied, between employer and employee?
Specifically here, is the Personnel Policies Manual issued
by the Defendant Salt Lake Community Action Program (CAP) a
contract, express or implied, with Plaintiff Gilmore?

2. Does a written personnel policies manual issued
by an employer limit the employer's right to fire an
employee or limit the manner in which an employee may be
fired? Specifically here, does CAP's Personnel Policies
Manual limit CAP's right to fire Gilmore by requiring that
certain procedures concerning termination be followed?

3. Does an employer breach its contract with an
employee when the employer fails to comply with the rules,
regulations and procedures laid out in the company's
policies and procedures manual? Specifically here, was the

contract with Gilmore breached?

DETERMINATIVE RULES AND REGULATIONS

Plaintiff Gilmore claims that certain rules and
regulations contained in the CAP Personnel Policies Manual

issued by his employer were not complied with when his



employment was terminated. The pertinent provisions of the

Manual are included in the Addendum of this brief.

STATEMENT OF THE CASE

NATURE OF THE CASE

This is an appeal in a non-domestic relations civil
case, seeking reversal of a final ruling granting
Defendants' motion for summary judgment and denying

Plaintiff's motion for summary judgment.

COURSE OF THE PROCEEDINGS, DISPOSITION BELOV

Plaintiff Gilmore originally filed a wrongful
termination of employment suit in United States District
Court for the Central District of Utah. various causes of
action alleged violation of Gilmore's civil and
constitutional rights and breach of his employment contract.

The Federal District Court found an absence of the
state or federal action required for constitutional and
civil rights suits and dismissed the suit for lack of
jurisdiction. Because the federal claims were dismissed,
the pendant state claims (the contract action) were also
dismissed without consideration. The 10th Circuit Court
upheld the dismissal.

Within one year of the 10th Circuit's final ruling,

Plaintiff filed an action in the Third Judicial District



Court for the State of Utah, pursuant to Utah's tolling

statute, Utah Code Annotated 78-12-40. In the state suit,

Plaintiff Gilmore alleged, among other things, wrongful
termination of his employment based on breach of his express
and/or implied contract with his Defendant employer.

All defendants named in the state suit had been named
in the federal suit; some additional defendants in the
federal suit were not included in the state suit. By
agreement of the parties, all depositions originally taken
in the federal case were filed for use in the state action.

Plaintiff Gilmore and the defendants filed motions
for summary judgment. The Complaint had alleged nine causes
of action. The 6th, 7th, 8th and 9th causes of action were
dismissed by stipulation. At the hearing, the court, the
Honorable Homer F. Wilkinson presiding, granted Defendants'
motion for summary judgment and denied Plaintiff's motion on
the 1st, 2nd, 3rd, 4th and 5th causes of action. Only the
l1st and 2nd causes of action involve contract issues and
only the rulings on the contract issues are being appealed.

(The judgment is R.547, 548, 549.)

—4-



STATEMENT OF FACTS

NOTE: The following facts are as alleged in Plaintiff's
memordandum supporting his motion for summary
judgment, R.60-73. (Plaintiff's motion was denied.)
No additional facts are alleged here and no changes
have been made that would affect or alter the meaning
of any fact or inferences that may be drawn. In
their response memorandum below, Defendants argued
that 8 of these facts were in dispute, R.127-130.
However, in a reply memorandum, Plaintiff demon-
strated that the arguments offered by Defendants were
illusory and did not actually contradict or refute
any fact Plaintiff has stated. That reply memor:ndum
is the final document in Vol.II of the record as
prepared by the lower court However, the memoran-
dum, although timely filed as shown by the court
stamp, is out of chronological order, not numbered
and not included in the index. The pertinent pages
of that memorandum are 9-14.

Writings, documents, Manual sections and pages of
depositions cited in the Statement of Facts have been
included in the Addendum and are referenced herein by
A. and the page number in the Addendum.

1. Plaintiff Gilmore was hired by Defendant Salt Lake
Community Action Program (hereafter CAP) on March 6, 1974,
in the temporary position of accountant. On or about
September 9, 1974, he was promoted to the position of fiscal
director in a probationary status. He became a permanent
employee in the position of fiscal director on or about
January 1, 1975. TUncontroverted. R.53-54. Evidenced by
Position & Salary Record and Requests for 3Salary Payroll
Change documents, which are included in Schultz deposition
Exhibit P-36 and Gilmore deposition Exhibit D-3.]

2. Defendant Schultz at all times material herein was
executive director of CAP and was the immediate supervisor
of Gilmore in the position of fiscal director. [Uncontro-

verted. Admitted in #3 of Defendants' Answer, R.24-25.]
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3. CAP was at all times material a non-profit
corporation organized under the laws of the State of Utah.
[Uncontroverted. Admitted in #2 of Defendants' Answer,
R.24.]

4. CAP is a grantee agency of the Community Services
Administration (CSA), which is the federal agency
established by law to administer the Economic Opportunity
Act of 1964, 42 U.S.C. 2781 et seq. [Vanderburgh
deposition, p.10, A.55. Schultz deposition, p.12, A.19.]

5. As a grantee agency, CAP receives federal funds
from CSA [Schultz deposition, pp.12-13, A.19-20] and must
govern its activities through a board that is constituted
according to the provisions of the Economic Opportunity Act.
[vanderburgh deposition, p.1l1, A.56.]

6. As a condition of qualifying as a grantee agency
for the receipt of federal funds from CSA, CAP was required
to formulate and maintain personnel policies. [Vanderburgh
deposition, p.27, A 57. Philbrick deposition, pp.8, 1l1;
A.72, 73. Schultz deposition, p.14, A.21.]

7. With regard to personnel policies of CSA grantee
agencies, including CAP, CSA instruction 6900-01(c)(5)
requires that grantee agencies "give employee grievances
prompt and fair consideration" and that grantee agencies
"make provision for review of personnel actions." [The

language of the instruction speaks for itself.]



8. CSA instructions are binding on CAP. [Vanderburgh
deposition, p.29, A.58.]

9. 1If CAP violates CSA instructions, CSA is authorized
to withhold federal funds. [Vanderburgh deposition,
pp.30-31, A.59-60.]

10. Prior to the times material herein, CAP or its
predecessors promulgated and duly adopted a Personnel
Policies Manual, the introduction [A.9] to which states:
"The rules and policies set forth in this manual shall
follow in accordance with the rules and regulations
established by the Office of Economic Opportunity."
[Uncontroverted. The entire Manual is Exhibit P-1 to the
Schultz deposition.]

11. Schultz and CAP maintained a policy of advising
persons hired by CAP of the Personnel Policies Manual in
order to advise employees of the terms under which they
would work. [Schultz deposition, p.16, A.23.]

12. When he became fiscal director of CAP, Gilmore was
informed that his employment relationship with CAP would be
governed by the provisions of the Personnel Policies Manual
of CAP. [R.54.] Gary Parara, who was hired by CAP at about
the time Gilmore's employment was terminated, was told about
the Personnel Policies Manual at the time of his hiring.
[Parara deposition, p.18, A.91.]

13. On or about March 13, 1977, Gilmore's employment

with CAP was terminated. He received a latter dated March



14, 1977, from Schultz, informing Gilmore that his position
as fiscal director of CAP was being eliminated. [R.54. The
letter, R.82 and A.l1, speaks for itself and is Schultz
deposition Exhibit P-4 and Gilmore deposition Exhibit D-15.]

14. At the time of Gilmore's termination, the
Personnel Policies Manual of CAP was in full force amd
effect and applicable to Gilmore's employment and any
termination of his employment by CAP. [R.54. Schultz
deposition, pp.9-10, 15; A 17-18, 22. Geter deposition,
pPpP.10-11, A.62-63.]

15. On the Utah Department of Employment Security
Separation Notice (a document commonly referred to as a
"blue slip"), Schultz stated the reason for Gilmore's
termination as "reduction in force." [R.54. The "blue
slip," R.84 and A.2, speaks for itself, is Gilmore
deposition Exhibit D-17 and is part of Schultz deposition
Exhibit P-36.]

16. At the time of his termination, Gilmore was a
permanent fulltime employee of CAP. [R.54. Schultz
deposition, p.97, A.43.]

17. Chapter VII, Section B, of the Personnel Policies
Manual delineates the procedures for termination of
employees of CAP when such termination is due to "reduction
in force." Said chapter and section require that employees

be given 15 days written notice specifying reasons for the



action. [The Manual chapter, R.91 and A.12, speaks for
itself.]

18. The termination letter of March 14, 1977, did not
set forth any facts of budgetary limitations as justifi-
cation for the elimination of the position of fiscal
director or any facts to show that the decision to terminate
Gilmore's employment was based upon an evaluation of his
seniority, performance, skills, abilities or the importance
of his position. The setting forth of such facts is
required by Chapter VII, Section B, of the Personnel
Policies Manual. [R.54-55, 82, 91; A.1l, 12.]

19. The termination letter did not afford Gilmore 15
days written notice of his termination, contrary to the
requirements of Chapter VII, Section B, of the Personnel
Policies !Manual. [R.54-55, 82, 91; A.1l, 12.]

20. On or about March 15, 1977, Gilmore filed a
written notice appealing the decision of Schultz to
terminate Gilmore's employment, done in accordance with the
provisions of Chapter IX, Section B, of the Personnel
Policies Manual. [R.55. The notice, R.83 and A.3, is
Schultz deposition Exhibit P-9 and Gilmore deposition
Exhibit D-16. The Manual section, R.94-95 and A.15-16,
speaks for itself.]

21. Schultz, by letter dated March 16, 1977, denied
the appeal and informed Gilmore that he would not give
Gilmore a formal hearing before him. Such action was in

violation of Chapter IX, Section B, of the Personnel



Policies Manual. [The letter, R.85 and A.4, speaks for
itself and is Schultz deposition Exhibit P-8 and Gilmore
deposition Exhibit D-13.]

22. No hearing before Schultz was held after March 15,
1977. The "hearing" referred to in the first paragraph of
Schultz's letter of March 16 actually took place before
Gilmore was terminated and before he received the March 14
termination letter. [R.55. Schultz deposition, pp.116-118,
A.49-51.]

23. Pursuant to provisions of Chapter IX, Section B,
of the Personnel Policies Manual, Gilmore informed Fred
Geter, chairman of the personnel committee of the CAP board
of trustees, that he appealed the decision of Schultz to
terminate his (Gilmore's) employment. [R.55. Geter
deposition, p.15, A.64.]

24. Pursuant to the appeal procedures contained in
Chapter IX, Section B, of the Personnel Policies Manual,
Geter scheduled what he called a "hearing" of Gilmore's
appeal and grievance against Schultz and CAP., Geter
informed Gilmore that such hearing would be conducted before
the personnel committee of the CAP board of trustees. [R.55.
Geter deposition, p.l15, A.64.]

25. Members of the personnel committee at this time
were Geter, Bernice Benns, Anita Roach, Glen Larsen and
Janet Hansen. [Geter deposition, p.l17, A.65.]

26. Gilmore's "hearing" before the personnel committee

-10-



began on March 16, 1977, at which time only two (Geter and
Roach) of the five committee members attended, and was
continued on March 21 1977, at which time only three
(Geter, Roach and Benns) of the five committee members
attended. Hansen and Larsen did not participate at any
time. [R.55-56. Geter deposition, pp.51, 56-57, 78; A.68,
69-70, 71. Schultz deposition, p.l111, A.46. Roach
deposition, p.25, 28; A.87, 88. Tape racordings of the
proceedings in the possession of Defendants verify dates and
who was present.]

27. At the sessions of the "hearing," Gilmore was not
present at the time that Schultz presented evidence and
testimony in support of his decision to terminate Gilmore's
employment. [R.56. Geter deposition, pp.29-30, A.66-67.
Roach deposition, p.18, A.86. Fields deposition, p.14,
A.78. Benns deposition, pp.23, 40-41; A.83, 84-85. Schultz
deposition, pp.64, 65-66, 111; A.40, 41-42, 46. Also
verified by the tapes.]

28. During the "hearing," Gilmore was never advised of
the evidence or testimony given by Schultz, was not able to
confront Schultz and was not given the opportunity to rebut
evidence of testimony given by Schultz. [R.56. Fields
deposition, pp.16-17, A.79-80. Also verified by the tapes.]

29. Schultz gave the personnel committee a letter
dated March 22, 1977, to which was attached a document

outlining his reasons supporting his decision to terminate
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Gilmore's employment. [The letter is Schultz deposition
Exhibit P-10.] The last time Gilmore appeared before the
personnel committee was March 21, the day prior to the date
of this letter. [R.56. Verified by tapes ] At no time
prior to the personnel committee's reaching its decision was
Gilmore shown that letter, given an opportunity to respond
to it or questioned about it. [R.56.] Nor did Schultz
provide Gilmore with a copy of it. [Schultz deposition,
p.66, A.42.]

30. 1In reaching its eventual decision to uphold
Schultz's termination of Gilmore's employment, the personnel
committee "considered most" that March 22 letter from
Schultz and "primarily" based its decision on that. [Roach
deposition, p.31, A.89.]

31. Chapter IX, Section B, of the Personnel Policies
Manual requires that notice of findings of the personnel
committee regarding an appeal and grievance shall be given
within 5 days of a hearing. Gilmore did not receive any
such notice within 5 days of the so-called "hearing" on
March 16 and March 21. [Uncontroverted. R.56. The Manual
section, R.94-95 and A.15-16, speaks for itself.]

32, Approximately three weeks subsequent to the
"hearing" before the personnel committee, Gilmore received a
letter dated April 13, 1977, from Geter stating that the
personnel committee "after reviewing the contents of the
hearing" had decided to uphold the decision of Schultz in

terminating Gilmore's employment as a "reduction in force.'
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[R.57. The letter, R.86 and A.5, is Schultz deposition
Exhibit P-11 and Gilmore deposition Exhibit D-14.]

33. On or about April 20, 1977, the CAP board of
trustees at a regular meeting decided not to review the
personnel committee's handling of Gilmore's appeal.
[Philbrick deposition, p.26, A.77. See last page of minutes
of the April 20 meeting, which are part of Schultz
deposition Exhibit P-6.]

34. On or about April 22, 1977, Gilmore spoke with
Philbrick, who informed Gilmore that Schultz had given some
pretty conclusive examples of Gilmore's incompetence but did
not inform Gilmore as to what information Schultz had
conveyed in that regard. [R.57. Philbrick deposition,
p.24, A.75, where he admitted that was possible.]

35. Gilmore asked Philbrick and Geter for a rehearing
on the matter. Such requests were made to both of them on
several, separate occasions. [R.57. Schultz deposition,
pp.112-113, A.47-48. Philbrick deposition, pp.24-26,
A.75-77.] No rehearing was ever granted. [R.57
Uncontroverted. ]

36. On or about August 3, 1977, Gilmore wrote to
Julian Garza, counsel for Region 8 of CSA, requesting an
investigation of the manner in which his termination as
fiscal director of CAP was handled. [R.57-58. The letter
is Gilmore deposition Exhibit D-4.]

37. An investigation was conducted by Garza. It was

-13-~



determined that CAP had violated it own personnel policies
manual as well as CSA regulations on personnel matters.
[vanderburgh deposition, p.57, A.61.]

38. As a result, Vanderburgh notified Philbrick by
letter dated December 20, 1978, that the Defendants had
failed to comply with CSA regulation 6900-01(c)(5) in the
termination of Gilmore's employment and that federal funds
from CSA would be decreased by 10 per cent for the next two
program years as a sanction against CAP. [The letter,
R.87-88 and A.6-7, speaks for itself and is Schultz
deposition Exhibit P-19.]

39. Schultz, as Gilmore's immediate supervisor, was
required by Chapter V, Paragraph 2, of the Personnel
Policies Manual, to make regular and periodic evaluations of
Gilmore's job performance. [Schultz deposition p.27, A.29.
Philbrick deposition, p.22, A.74. The Manual section,
R.89-90 and A.10-11, speaks for itself.]

40. Schultz did not make regular and periodic
evaluations of Gilmore's job performance. [Schultz
deposition, pp.103, 143-144; A.45, 53-54. Fields
deposition, pp.39-40, A.81-82.]

41. Schultz made only one attempt to evaluate in
writing Gilmore's job performance. That one evaluation,
dated September 27, 1976, was, in fact, never completed but
was put into Gilmore's personnel file. In that incompleted

evaluation, Schultz rated Gilmore's performance as fiscal
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director as "Exceptional" (in three of six categories),
"Above Average" and "Average," the three highest ratings, in
all areas covered by the evaluation. [Schultz deposition,
pp.22-25, A.24-27. The evaluation, A.8, speaks for itself
and is Schultz deposition Exhibit P-2.]

42. The Personnel Policies Manual, Chapter VIII,
Section C, Paragraph 5, requires that termination of an
employee for incompetence or inefficiency must be "evidenced
by at least two consecutive performance evaluations" and
that such termination must be in writing, must specifically
state the reasons therefor and must be delivered to the
employee at least 15 days prior to the date of termination.
[The Manual chapter, R.92-93 and A.13-14, speaks for
itself.]

43. If Gilmore was discharged for incompetency or
inefficiency, none of said provisions of Paragraph 5 was
complied with. [Schultz deposition pp.40, 59; A.37-39.] Nor
was any type of disciplinary action described in Chapter
VII1I, Paragraphs 1-4, ever taken against Gilmore. [Schultz
deposition, pp.35-41, A 32-38.] The March 14 termination
letter was the first written communication Gilmore had
received. [Schultz deposition, pp.41, 59; A.38, 39.]

44. On or about March 1, 1977, Schultz hired a man
named Gary Parara as "accouanting supervisor" and claimed to
assume the title of "fiscal director" himself. [Schultz

deposition, p.129, A.52. Parara deposition, pp.24-25,
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A.95-96.]

45. Schultz was not an accountant and did not have
training as an accountant. [Schultz deposition, p.22
A.24.]

46. Prior to the hiring of Parara, no person held a
position entitled "accounting supervisor." [R.59.
Uncontroverted. ]

47. Parara, in fact, assumed and performed the duties
that Gilmore had perfomed in the course of his employment as
fiscal director of CAP. Gilmore's duties were detailed in a
job description, which is Exhibit P-3 to the Schultz
deposition. [Schultz deposition, pp.33-34, A.30-31.] 1In
his deposition, Parara was asked about the duties listed on
the Exhibit P-3 job description and he stated that each one
of those duties was assumed by and performed by him after
the termination of Gilmore's employment. [Parara
deposition, pp.47-55, A.99-107 ] When asked if he had
additional duties and responsibilities other than those
enumerated, Parara said no. [Parara deposition, p.55,
A.107.]

48. When Parara began his employment with CAP, Gilmore
showed him how the books were set up and showed him the
accounting system. [Parara deposition, pp.22, 23, 33; A.93,
94, 97. R.59.] During his first month with CAP, Parara was
involved in the preparation of a monthly financial report

under the instruction of and with the assistance of Gilmore.
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[Parara deposition, p.45, A.98.] And when Gilmore was
terminated, Parara physically took ovar Gilmore's desk.
[Parara deposition, p.24, A.95.]

49. At Schultz's request, it was Gilmore who oriented
Parara to the CAP office. [R.59. Schultz deposition,
p.103, A.45.]

50. Parara was told by Schultz that he (Parara) was
replacing Gilmore. [Parara deposition, p.15, A.90.]

51. Parara was hired at a salary of $1,018.00 per
month [Parara deposition, pp.19, 89; A.92, 108.], an amount
close to the salary of $1,121.00 which Gilmore was earning
at the time of his termination. [Schultz deposition,
pp.102, 103; A.44, 45.]

52. In February of 1977, the month before his
employment was terminated, Schultz approved a pay raise for
Gilmore from $1,018.00 per month to $1,121.00 per month.
[Schultz deposition, pp.102-103, A.44-45. Requests for
Salary Payroll Change documents are Schultz deposition

Exhibit P-36 and Gilmore deposition Exhibit D-3.]

SUMMARY OF ARGUMENT

When Gilmore became an employee of Salt Lake Arca
Community Action Program (CAP), the agency had promulgated

and had in effect its Personnel Policies Manual, which
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contains rules, regulations and procedures concerning the
employment relationship. CAP and its supervisors had a
policy of informing employees about the Manual so that they
(the employees) would know the terms and conditions under
which they would work. As an employee of CAP, Gilmore was
told his employment would be governed by the Manual.

This Manual should be viewed as a promise, a contract,
either express or implied; it is not a mere guide of
pick-and-choose suggestions or helpful hints on how to run
the office. At the very least, the Manual should act as a
limit on the right to fire Gilmore, a limit that simply
requires nothing more than compliance with proper procedures
when an enployee is discharged. The Manual was a promise
relied on by Gilmore. Gilmore's employer and supervisors
should be estopped from claiming otherwise or that they do
not have to comply with it.

The Utah Supreme Court has recognized the duty of
employers to comply with the rules and regulations they
promulgate. The U.S. Supreme Court has recognized that
rules and understandings promulgated and fostered by an
employer may justify expectations on the part of employees.

To not require compliance with the Manual is to render
it meaningless and to make illusory the legitimate
expectations and reasonable reliance it gives rise to.

After two-and-a-half years of employment with a series

of promotions and raises, an evaluation (only partially
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completed) indicating "exceptional" work and no disciplinary
actions ever taken against him, Gilmore was discharged and
another person was hired to perform the duties he had
performed. Gilmore did not receive proper warning, notice
or explanation. His discharge was in violation of
procedures stated in the Manual. He was denied an appeal by
his immediate supervisor and was subjected to a flawed and
unfair appeal "hearing" conducted by the personnel
commmittee, all in further violation of the Manual.

In light of the circumstances, (1) the Manual should be
deemed either a contract, express or implied, or a limit on
the right to fire Gilmore (the limit being the requirement
that procedures in the Manual be complied with) and (2) it
should be found that failure to comply with the Manual was a

breach of the contract or implied promise.

ARGUMENT

POINT I. THE CAP PERSONNEL POLICIES MANUAL IS A
CONTRACT WITH PLAINTIFF GILMORE.
The question of whether a Community Action Program's
policy manual is a contract between employer and employee

was answered in Forrester V. Parker, 606 P.2d 191 (N.IM.,

1980), a case whose fact situation is identical to the

instant case. Like Mr. Gilmore in the instant case, Mr.
Forrester sued his employer, a Community Action Program
(CAP), and his immediate supervisor Mr. Parker, alleging

that he had been unlawfully discharged because the CAP
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personnel policy procedures concerning termination had not
been complied with. As in the instant case, the lower court
granted summary judgment for Defendants, ruling that the
plaintiff was an employee-at-will and, therefore, the guide
procedures did not have to be complied with. The New Mexico

Supreme Court reversed, stating clearly:

We think it clear that under these circum-
stances the guide did control the employee-
employer relationship here in question. Forrester
should have and did expect Parker to conform to
the procedures for terminating him as spelled out
in the guide. For the guide constituted an
implied employment contract; the conditions and
procedures provided in it bound both Forrester and
Parker...

The trial court was wrong as a matter of law
in holding that the personnel policy guide did not
control the employee-employer relationship between
Forrester and Parker. (At 192.)

Other than the state in which the suit was brought,
there is not one fact in the Forrester case that differs
from the Gilmore case.

On appeal, the court is obliged to look at the facts
and all inferences fairly arising from the facts in the
light most favorable to Gilmore, the party against whom

summary judgment was entered. Geneva Pipe Co. v. S & H Ins.

Co., 714 P.2d 648 (Utah 1936); Rose v. Allied Development

Co., 719 P.2d 83 (Utah 1986).

The Salt Lake Area CAP formulated and promulgated its
Personnel Policies Manual. Gilmore was told his employment
relationship would be governed by it. Gary Parara, who took
over Gilmore's job duties, was also advised of the it.

Schultz, the executive director, says he maintained a policy
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of advising employees about it so they would know the terms
and conditions under which they would work.

The Manual created both rights and duties on the part
of both employer and employees. CAP had duties (to issue
paychecks on a certain day, for example) and rights (to deny
annual wage increase in certain circumstances). Likewise,
employees had duties (to conform to certain dress standards)
and rights (to wear a political button).

Since the Manual both prescribed and proscribed actions
for both employers and employees, it cannot be said to be a
mere statement of gratuities that could be withdrawn at any
time by the employer anymore than it could be said to be a
list of obligations that an employee could refuse to perform
at any time. The Manual delineated the behavior that CAP
and Schultz could expect and insist upon from Gilmore as
well as the behavior that Gilmore could expect from CAP and
his supervisors.

An employee did not have a choice as to which of the
rules and regulations he would adhere to; adhering to all of
the rules and requlations in the Manual was a condition of
employment. Likewise, CAP and the other defendants in their
supervisory capacities did not have a choice as to which
policies and procedures they would follow. The Manual was
not a cafeteria of suggestions from which either side could
pick and choose.

The Manual uses the terms "shall" and "must" through-
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out. The language is affirmative and commanding; the words
do not indicate choices and options. 1If either party
(Gilmore or the Defendants) failed to keep the bargain, the
agreement was breached.

The seriousness of personnel policies is evidenced by
the fact that formulating and maintaining such policies was
a condition of receiving federal funding from the Community
Services Agency. And the seriousness of not adhering to the
policies is evidenced by the Agency's willingness to
investigate Gilmore's charges that the policies had been
violated and to order a funding cut as a sanction for
violating the procedures. The Agency's attitude and actions
point to a recognition of CAP's Manual as mandatory, as an
agreement that bound CAP.

The Utah Supreme Court considered the issue of policy

manuals as contracts in two cases, Moore v. Utah Technical

College, 727 P.2d 634 (1986), and Piacitelli v. Southern

Utah State College, 636 P.2d 1063 (1981). Both of these

cases support Plaintiff's position that a contract existed.
In Moore, a professor at Utah Technical College was
fired. At various times during the course of Moore's
employment different policy manuals concerning employment
had been in effect (referred to in the case as the 1977
policy, the 1979 policy and the 1981 policy). Moore
contended that his termination did not comply with either

the 1977 policy or the 1981 policy, either or both of which
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were applicable to him. The college argued that the 1979
policy was the one applicable. The court was asked to
determine which policy was in effect and whether it had been
complied with. For reasons not material here, the court
ruled that that 1979 policy was in effect and since Moore
had made no claim the 1979 policy had not been complied
with, he could not prevail.

Moore had been employed by the college under a series
of one-year probationary appointments (see footnote 1 at
635) memorialized in notices incorporating the school's
policies. But the Utah Supreme Court explicitly recognized
that incorporation does not have to be express in order for

a contract to exist:

There can be little dispute that an
educational institutions policies and procedures
can be implicitly incorporated into an
instructor's contract...Furthermore, language in
the...the 1979 policy and a substantially similar
provision...of the 1977 policy, indicates the
policies were intended to form a basis of the
bargain. (At 641-642.) [Emphasis added.]

With such language, the court recognized that a policy
manual can implicitly be part of the contractual bargain
between employer and employee.

In the Piacitelli case, the plaintiff had also sued his
employer claiming his termination was in violation of
Southern Utah State College's Personnel Manual. In an
earlier suit, the Fifth District Court had ruled that the
College's Manual was a contract, that the contract had been

breached and that termination was improper. That judgment

—23=



was not appealed. 1In accord with the ruling, the College
proceeded to terminate Piacitelli, following procedures in
the Manual; the College denied both reinstatement and back
wages. Piacitelli then filed a second suit, claiming he was
entitled to both. 1In the second case, the district court
ruled that Piacitelli had been properly terminated the
second time and was, thus, not entitled to reinstatement;
but he was awarded back pay for the period between the
wrongful termination and the proper termination. Both
parties appealed.

The Supreme Court noted that the Fifth District Court's
ruling in the first case that the College's Personnel Manual
was a contract had not been appealed so it was not at issue
in the appeal. (At 1065.) But the court added: "This
finding comports with the numerous holdings that an
educational institution may undertake a contractual
obligation to observe particular termination formalities by
adopting procedures or by promulgating rules and regulations
governing the employment relationship." (At 1066.) The
court, in a footnote to that statement, pointed out that "an
employer's policy manual may give rise to employee

contractural rights," citing with approval Toussaint v. Blue

Cross & Blue Shield, 292 N.W.2d 880 (Mich. 1980), a leading

case on the subject.
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Upholding the lower court ruling in the second case,

the Utah Supreme Court wrote:

In sum, we hold that, where the College
breached its contract with this employee by
originally discharging him without observing the
formal termination procedures in the College
Personnel Manual, (1) even though the College had
good cause to dismiss the employee, it was under a
contractual obligation to continue to pay his
salary until he was properly dismissed... (At
1070.)

In Toussaint, the Michigan Supreme Court clearly
recognized an employer's manual of personnel policies to be
enforceable as a contract. Blue Cross' personnel manual
stated that the company "would release employees for just
cause only." After Mr. Toussaint was fired, he sued for
wrongful discharge, claiming he was fired without just cause
and without "requisite warnings, notice, hearing and other
termination procedures as provided" in the Blue Cross
Manual. (At 903.) The court held that provisions and
procedures concerning employment and termination "may become
part of the contract either by express agreement, oral or
written, or as a result of an employee's legitimate
expectations grounded in an employer's policy statements."
(At 885.)

The court also wrote:

...We hold only that an employer's express
agreement to terminate only for cause, or
statements of company policy and procedure to that
effect, can give rights enforceable in
contract... (At 890)

...Blue Cross had established a company
policy to discharge for just cause only, pursuant
to certain procedures, had made that policy known
to Toussaint, and thereby had committed itself to
discharge him only for just cause in compliance
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with the procedures...We hold that employer
statements of policy...can give rise to
contractual rights in employees... (At 892.)

...The right to continued employment absent
cause for termination may, thus, because of stated
employer policies and established procedures, be
enforceable in contract...(At 894.) [Emphasis
added.]

In Damrow v. Thumb Cooperative Terminal Inc., 337

N.W.2d 338 (Mich.App. 1983), the court went even further in
looking at a company's manual. The Touissant court had
considered the question of whether it would violate the
manual to fire without just cause. In Damrow, the court,
still looking at the company manual, said that even if the
employer had just cause to fire the employee, the employer
was still obligated to comply with the manual with regard to
procedure.

Ms. Damrow was discharged for unsatisfactory per-
formance but did not receive the two written warnings
followed by a final warning with suspensions as the company
policy manual required. The appellate court, although
indicating that just cause for the firing probably existed,
ruled: "We hold that defendant [the company] was obligated
to comply with the rules set forth in the employee manual in
discharging its employees..." (At 343.)

The court, quoting Toussaint, also pointed out that

employers are "not free to depart from existing policies
simply because they were under no obligation to adopt them
in the first place..." (At 342.)

See also Brewster v. Martin Marietta Aluminum Sales,
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378 N.W.2d 558 (Mich.App. 1985); Wiskotoni v. Michigan

National Bank-West, 716 F.2d 378 (6th Cir. 1983); Wagner v.

Sperry Univac, Division of Sperry Rand Corp. 458 F.Supp.

505 (E.D.Pa. 1978). Each of these supports the propostion
that company policies and practices can give rise to

contractual obligations.

POINT II. THE CAP PERSONNEL POLICIES MANUAL PLACED
LIMITS ON THE RIGHT TO TERMINATE PLAINTIFF
GILMORE'S EMPLOYMENT. DEFENDANTS SHOULD
BE ESTOPPED FROM NOT FOLLOWING THE
PROCEDURES IN THE MANUAL.

Under the common law, an employer had the right to fire
an at-will employee for the best of reasons or the worst of

reasons, for any reason or no reason at all. Rose v. Allied

Development, supra. That principle, however, has been

gradually eroding and is continuing to do so.
The law in this area evolves "to reflect the changing
legal, social and economic conditions," according to the

court in Monge v. Beebee Rubber Co., 316 A.2d 549 (New

Hampshire 1974).

"[Wlhen viewed in the context of present-day economic
reality and the joint reasonable expectations of employers
and their employees, the 'freedom' bestowed by the rule of
law [that an employer may fire an employee at will] may

indeed be fictional." Cleary v. American Airlines, 111

Cal.App.3d 443, 168 Cal.Rptr. 722, 725 (1980),

Two Utah cases, Rose v. Allied Development, supra, and
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Bihlmaier v. Carson, 603 P.2d 790 (Utah 1979), recognize and

accept exceptions to the general at-will doctrine.

Some of the limits placed on the unfettered right to
fire have been statutory such as laws giving special
consideration to minorities in firings or laws that forbid

firings on the basis of age, sex, race. Rose v. Allied

Development, supra. However, the majority of such

limitations have evolved through the courts under the broad
heading of public policy exceptions to the right to fire at
will.

Employees have been able to successfully sue their
employers when they have been fired for refusing to commit

an unlawful act like lying under oath, Petermann v.

International Brotherhood of Teamsters, 344 P.2d 25

(Cal.App. 1959); for performing a public obligation like

serving on a jury, Ness V. Hocks, 536 P.2d 512 (Ore. 1975);

for exercising a statutory right like filing a workers

compensation claim;, Kelsay v. Motorola, Inc., 384 N.E.2d 353

(I111. 1979); for refusing to participate in the illegal or

unethical activities of an employer, Tameny v. Atlantic

Richfield Co., 164 Cal.Rptr. 839, 610 P.2d 1330 (Cal. 1980);

when the firing has been motivated by bad faith or malice,

Monge v. Beebee Rubber Co., supra.

In essence, the courts in those cases and in a myriad
of others like them have determined that firings for those

activities are in violation of some public policy.
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But limitations on the right of an employer to fire an
emp;oyee have continued to expand in another and distinct
direction. Company practices, emp<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>