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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

Plaintiff/Appellee,
V.
TONY R. MAESTAS, : Case No. 960831-CA
Priority No. 2
Defendant/Appellant.

JURISDICTIONAL STATEMENT

Jurisdiction is conferred on this Court pursuant to Utah
Code Ann. § 78-2a-3(2) (e) (1996).

STATEMENT OF THE ISSUE AND STANDARD OF REVIEW

The issues presented for review are as follows:

1. Whether trial counsel for Appellant Tony Maestas
("Maestas") was ineffective for failing to investigate and
present evidence at trial that would impeach the credibility of
the state's key witness, Tony Waldron, including evidence of his
criminal history and evidence of the favorable treatment he
received shortly after Maestas' arrest.

Standard of Review: "When, as in this case, the claim of
ineffective assistance is raised for the first time on appeal, we

resolve the issue as a matter of law." State v. Gallegos, 355

Utah Adv. Rep. 8, 9 (Utah App. 1998) (quoting State v. Strain,

885 P.2d 810, 814 (Utah App. 1994)). Also, "where the trial
court has held a Rule 23B hearing and made specific findings
relevant to an ineffective assistance of counsel claim," this
Court will "defer to the trial court's findings of fact," and

then "apply the appropriate legal principles to the facts and



decide, for the first time on appeal, whether the defendant re-
ceived ineffective assistance of counsel in violation of the
Sixth Amendment." State v. Huggins, 920 P.2d 1195, 1198 (Utah
App. 1996) (cites omitted).

2. Whether the trial court abused its discretion in
revoking Maestas' probation, where the state failed to present
evidence that the alleged probation violation was willful.

Standard of Review:

"The decision to grant, modify, or revoke probation is in

the discretion of the trial court." State v. Jameson, 800

P.2d 798, 804 (Utah 1990); accord State v. Archuleta, 812

P.2d 80, 82 (Utah App. 1991). Thus, in order to prevail in

this case, defendant "must show that the evidence of a

probation violation, viewed in a light most favorable to the

trial court's findings, is so deficient that the trial court
abused its discretion in revoking defendant's probation."

Jameson, 800 P.2d at 804 (footnote omitted); Archuleta, 812

P.2d at 82. Moreover, a trial court's finding of a proba-

tion violation is a factual one and therefore must be given

deference on appeal unless the finding is clearly erroneous.

State v. Martinez, 811 P.2d 205, 208-09 (Utah App. 1991).
State v. Peterson, 869 P.2d 989, 991 (Utah App. 1994).

3. Whether the arrest, which did not comply with Utah law,

was illegal, thereby invalidating the search incident to arrest.

Standard of Review: A trial court's decision to admit

evidence seized as a result of a search implicating a defendant's
Fourth Amendment right is a "mixed question of law and fact []
appropriately resolved under a bifurcated examination of, first,
the predicate historical facts found by the trial court, weighed
against a clearly erroneous standard, and, second, of the
emerging legal conclusion, evaluated for correctness." State v.

Vigil, 815 P.2d 1296, 1298 (Utah App. 1991) (cites omitted).



PRESERVATION OF ARGUMENT

Maestas has raised the first issue in the context of an
ineffective-assistance-of-counsel claim. Ineffective assistance
of counsel may be reviewed for the first time on direct appeal by
this Court where defendant is "represented by new counsel on
appeal," and the record is adequate to review the claim. State v.
Chacon, 962 P.2d 48, 50 (Utah 1998) . Maestas has met those
requirements in this matter.

The second issue, the probation-revocation matter, was
preserved in the record on appeal in District Court Case No.
921901600 (hereinafter "R.") at 601-655; 740-41.

The third issue concerning the legality of the arrest was
preserved in the record on appeal in District Court Case No.
950902479 (hereinafter "Case No. 950902479") at 160-162. The
trial court agreed to allow Maestas to file papers concerning the
matter in order to properly preserve the issue for purposes of
appeal. (R. 686-88; 690; 718; 730.) However, notwithstanding
requests by the defense to rule on the merits of the matter, the
trial judge declined to do so and ruled that Maestas would not be
allowed to have the issue resolved before sentencing; according
to the re-sentencing judge, the issue would have to go to the
Court of Appeals for resolution. (R. 734-35.) Thus, in the
alternative, Maestas has raised the third issue on appeal in the
context of an ineffective assistance of counsel claim, see
Chacon, 962 P.2d at 50 (this Court may review matter for the

first time on direct appeal), and under the plain error doctrine.



See State v. Palmer, 860 P.2d 339, 342 (Utah App.), cert. denied,
868 P.2d 95 (Utah 1993); State v. Labrum, 925 P.2d 937, 939 (Utah
1996) (appellate court will address issue raised for the first
time on appeal under the plain error doctrine).

RULES, STATUTES AND CONSTITUTIONAL PROVISIONS

The following rules, statutes and constitutional provisions
will be determinative of the issues on appeal:

Utah Code Ann. §§ 64-13-1 et. seq. (1986 & Supp. 1992)

Utah Code Ann. § 77-18-1 (Supp. 1994)

Utah Const. art. I, § 12

Utah Const. art. I, § 14

U.S. Const. amend. IV

U.S. Const. amend. VI

The text of those provisions is contained in Addendum A.

STATEMENT OF THE CASE

Nature of the Case, Course of Proceedings and
Disposition in the Court Below.

A. Maestas Was Charged with and Convicted of Drug-Related
Offenses.

In March 1992, Maestas was charged with unlawful
distribution of a controlled substance within 1000 feet of a
public school, a First Degree Felony offense in violation of Utah
Code Ann. § 58-37-8(1) (a) (11) (1953 as amended), and unlawful
possession of a controlled substance, a Third Degree Felony
offense in violation of Utah Code Ann. § 58-37-8(2) (a) (1) (1953
as amended). (R. 6-7.) Maestas was represented by private

counsel during the proceedings. (R. 25.) The case went to trial



in April 1993 (R. 42, 73), and the jury found Maestas guilty on
both charges. (R. 69-72.) Judgment was entered against Maestas
(R. 104-06), and the judge stayed the prison sentence and ordered
Maestas to serve probation. (R. 138-39.)

B. Private Counsel Failed to Perfect the Appeal.

In June 1993, private counsel filed a notice of appeal in
this case (R. 76-77), but failed to take any further action in
connection with the appeal. In June 1994, this Court dismissed
the appeal. (R. 109; 123-24.)

C. The Trial Court Revoked Probation.

Thereafter, the state filed an order to show cause why
probation should not be revoked. In September 1994 the trial
court revoked probation and Maestas was sent to prison to serve
his sentence. (R. 146-48; 152-53.)

D. Maestas Initiated a Rule 65B Petition for Relief from
Conviction and Extraordinary Writ Claiming Ineffective

Assistance of Counsel and that His Right to Appeal Had Been
Violated.

In October 1994, Maestas filed a second notice of appeal (R.
150), which apparently was dismissed on Maestas' own motion (gee
R. documents unnumbered in pleadings file between 155 and 157).
In addition, in April 1995, Maestas commenced an action by filing
a Verified Rule 65B Petition for Relief from Conviction and Ex-
traordinary Writ, wherein he asserted, among other things, that
his right to appeal had been violated by counsel's failure to

perfect and pursue the appeal. (See Case No. 950902479.)
E. As a Result of the Postconviction Filings, Maestas Was

Re-sentenced in Order that He Could Pursue His Original
Appeal. -



In 1996, the trial court consolidated matters relevant to
the trial and raised in the Rule 65B proceedings with the
original criminal action. Thereafter, Maestas was re-sentenced.
(Case No. 950902479 at 146, 154, 156-64; also R. 174-77.) In
accordance with Utah law, Maestas is appealing from the judgments
of conviction dated June 17, 1996 (R. 175-78), and attached as

Addendum B. See State v. Johnson, 635 P.2d 36, 37-38 (Utah 1981)

(1f defendant was misled in believing that appeal was being taken
and such time lapsed to prevent defendant from pursuing appeal,
he should be re-sentenced in the matter nunc pro tunc so as to
afford him an opportunity to timely perfect an appeal) .

F. This Court Remanded the Matter to the Trial Court for

Findings Pursuant to Rule 23B Regarding Ineffective
Assistance of Counsel.

In June 1997, this Court granted Maestas' Motion for Remand
for Supplementation of the Record and for Determination of
Ineffective Assistance of Counsel pursuant to Rule 23B, Utah
Rules of Appellate Procedure, and ordered that the case be
remanded to the trial court for findings regarding the claim of
ineffective assistance of counsel. A copy of that order is
attached hereto as Addendum C. Consistent with the Rule 23B
remand, Findings were entered in the trial court, and are
attached hereto as Addendum D.

STATEMENT OF FACTS

A. The Department of Corrections Initiated an Undercover
Operation Targeting Dealers, Who Were Supplying Drugs to
Inmates in the Prison; Maestas Was Not a Target of the
Operation.




Officials from the Department of Corrections ("DOC") engaged
in a clandestine operation to determine the source of unlawful
drugs going into the Utah State Prison. (R. 368; 384.) The
officers arranged for an inmate, Tony Waldron, to make contact
with specific persons outside the facility, who officers believed
had been supplying drugs to individuals in the prison. (See R.
255; 358-59; 374.) DOC officials had a list of four or five
suppliers who Waldron would contact. (R. 385.) Nothing in the
record supports that Maestas was on that list.

Indeed, the record supports that officials and Waldron did
not consider Maestas to be a target of the operation.
Correctional officers admitted that the operation "had nothing to

do with Maestas." (R. 239; see also 266-68; 362-63; 385.) Like-

wise, the trial judge in this case found that Maestas' in-
volvement in the matter was "an accidental happening." (R. 284.)
On the day of the transaction, Waldron made contact with two
women who were to line him up with a targeted supplier. (R.
233.) The women attempted to make contact with the supplier by
telephone and pager, but were unsuccessful. (R. 234; 239; 361-
62.) Thereafter, the women indicated they may be able to buy
drugs from Maestas. (R. 234; 362-63.) Although the DOC had no
reason to involve Maestas in the matter, there was no effort to
refocus the operation to its intended purpose, and no effort to
involve local law enforcement. Rather, Waldron and the women
found Maestas, and according to evidence presented at trial,

purchased drugs. (R. 234-35; 363; 376-77.)



Thereafter, as Maestas and a second person left in Maestas'
car from the apartment where the transaction allegedly occurred,
correctional officials followed and engaged overhead lights to
pull Maestas over to the side of the road. (R. 270.)
Investigator Sundquist arrested Maestas and searched Maestas and
the car. (R. 271; 273.) According to Sundquist, in connection
with the search, he confiscated approximately $385 in cash, a
white powdery substance, and an additional substance that
Sundquist found in Maestas' pockets. (R. 271.) Maestas was
charged with one count each of unlawful distribution and unlawful
possession of a controlled substance. (R. 006-007.)

B. During the Trial, Defense Counsel Failed to Impeach the

State's Key Witness with Evidence that Had a Direct Impact
on his Credibility.

The case went to trial. (See R. 295-503.) During cross-
examination of Waldron, defense counsel failed to inquire into
matters impugning Waldron's character. (R. 374-83.) Specifically,
Waldron had been convicted of several counts of forgery,
aggravated assault by a prison inmate and felony fleeing; his
history included additional forgery-related convictions; he was
suspected of smuggling drugs into the prison and had a history of
hiding drugs on his person and otherwise possessing drugs while
in the prison; he was found to have injection sites on his arm;
and Waldron was never charged or disciplined in connection with a
drug smuggling investigation that began in the prison in November
1991. (R. 784-89.) Waldron was given a parole date of January

1993. (R. 785.) Yet, approximately two weeks after Waldron's



involvement in the alleged transaction with Maestas, Waldron was
paroled from prison. Waldron was paroled 9 months earlier than
scheduled, on April 2, 1992. (R. 786.)

C. Maestas' Probation Was Revoked.

In April 1993, the jury found Maestas guilty of the offenses
as charged (R. 69, 70), and the judge stayed the prison sentence
for 36 months while Maestas served probation in the Odyssey House
program. (R. 104-06.)

Thereafter, on June 23, 1994, Adult Probation and Parole
filed a Progress/Violation Report with the court alleging that
Maestas had "become suicidal, homicidal, and had begun attacking
staff and personnel at Odyssey House." (R. 110.) In response,
the court issued a warrant for Maestas' arrest and ordered him to
show cause why probation should not be revoked. (R. 112-18.)

The order to show cause alleged the following:

[Dlefendant has failed to participate and comply to the

conditions set forth by the Odyssey House program, which

resulted in his removal from said program on June 23, 1994,

in violation of condition number 11.5 of the defendant's

Probation Agreement and the Court's order.

(R. 118.) At the order to show cause hearing the evidence
reflected that on "a couple of different occasions," Maestas
indicated that he wanted to kill himself. (R. 615.) He was
placed on a suicide watch and eventually taken to the University
of Utah Hospital emergency room because of the "ideation" he had
"about hurting himself, running in the street, letting someone

run over him." (R. 616.)

The clinical director of the Odyssey House program, Tracy



Anderson, told Maestas to let him know if Maestas continued
having suicidal thoughts; if Maestas continued, he would not be
allowed to stay in the program "because [Odyssey House was] not a
psychiatric setting" and was not equipped to handle the matter.
(R. 616-19.)

Anderson acknowledged that Maestas did not violate a "hard"
rule at Odyssey House; rather, Maestas was notified that he could
not engage in "suicide gesturing" since the program was not set
up to deal with that. (R. 624-25.) During the hearing, the
court asked the Odyssey House counselor, Albert Nieto, if he
perceived Maestas' conduct as manipulation. The counselor
believed that initially it was, but as it continued, he did not
believe Maestas was manipulative. (R. 632-33.) Also, Nieto
acknowledged that Odyssey House failed to substantiate certain
medical problems suffered by Maestas until after Maestas
complained about them, and that the problems were not being
attended to. (R 633-34.)

At the conclusion of the hearing, the trial court ruled that
"there has been a violation of the terms of the conditions of
probation. That violation was knowing and intentional under
circumstances where the defendant had the ability to comply with
the Court's order on the conditions of probation. Therefore
probation will be revoked." (R. 653.) A copy of the trial
court's order is attached hereto as Addendum E. This appeal and
a 23B remand proceeding followed as set forth in the Statement of

the Case, supra.
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SUMMARY OF THE ARGUMENT

Maestas' trial counsel provided ineffective assistance of
counsel by failing to present evidence at trial directly
impacting on the credibility of the state's key witness, Tony
Waldron. The evidence concerned Waldron's crimes of dishonesty
and the favorable treatment he received shortly after his
involvement in securing Maestas' arrest in this matter. Defense
counsel likely failed to present the evidence because he was
unaware of it, thereby supporting the determination that he was
also ineffective for failing to conduct an investigation in this
case. Waldron was the only witness to provide direct evidence
against Maestas of criminal conduct. Defense counsel's failure to
present the credibility evidence prejudiced Maestas.

The state presented insufficient evidence in this case to
support the determination that Maestas willfully violated his
probation. Rather, the evidence supported that Maestas suffered
mental health issues that were beyond his control and not
treatable in the Odyssey House program. The trial court abused
its discretion in revoking Maestas' probation.

Finally, the DOC exceeded the scope of its statutory
authority when it engaged in the undercover operation and arrest
in this case involving Maestas. As a result of exceeding the
statutory authority, the officers' arrest of Maestas was illegal.
The illegal arrest cannot serve to justify the warrantless search
under the incident-to-arrest exception to the Fourth Amendment.

This case should be reversed and remanded on that basis.

11



ARGUMENT

POINT I. TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO
PRESENT EVIDENCE THAT HAD A DIRECT IMPACT ON WALDRON’S
CREDIBILITY AS A WITNESS FOR THE STATE.

The Sixth Amendment and Article I, Section 12 of the Utah
Constitution guarantee criminal defendants the right to
assistance of counsel. The right to counsel has been construed
to be "the right to effective assistance of counsel." McMann v.

Richardson, 397 U.S. 759, 771 n. 14 (1970); accord State v.

McNicol, 554 P.2d 203, 204 (Utah 1976). The Court in Strickland

v. Washington, 466 U.S. 668 (1984), set forth the proper test for
determining whether counsel's performance was ineffective:

First, the defendant must show that counsel's performance
was deficient. This requires showing that counsel made
errors so serious that counsel was not functioning as the
"counsel" guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient
performance prejudiced the defense. This requires showing
that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable.
Unless a defendant makes both showings, it cannot be said
that the conviction or death sentence resulted from a
breakdown in the adversary process that renders the result
unreliable.

Id. at 687; accord State v. Templin, 805 P.2d 182, 186 (Utah

1990) . In this case, defense counsel's performance was deficient
in that he failed to cross-examine the state's key witness with
evidence that had a direct impact on the witness' credibility.
A. INFORMATION CONCERNING WALDRON'S BACKGROUND WAS
ADMISSIBLE TO IMPEACH HIS CREDIBILITY:; HOWEVER, THE
INFORMATION WAS NEVER PRESENTED TO THE JURY.
The state's key witness, Tony Waldron, testified that

Maestas sold cocaine to him for $100. (R. 376-77.) Waldron

12



described the transaction to correctional officers through a wire
that he was wearing, and he identified Maestas to officers as the
supplier for purposes of the arrest. (R. 377.) During cross-
examination, counsel for the defense, Victor Gordon, failed to
introduce evidence of Waldron's criminal background, which
included convictions for crimes of dishonesty, and motive for
Waldron's involvement in ensuring Maestas' arrest and conviction.
Gordon likely failed to introduce the evidence because he was
unaware of it, supporting the determination that Gordon failed to
investigate the matter. Gordon's failures constitute ineffective
assistance of trial counsel, as set forth below.

Specifically, with respect to Waldron's criminal background,
Gordon failed to introduce into evidence information concerning
Waldron's crimes of dishonesty and other matters that would im-
peach his credibility. A copy of that portion of the trial
transcript containing Waldron's testimony is attached hereto as
Addendum F. As a result of those failures, Maestas requested
remand of this matter in order to supplement the record with
findings of fact regarding Waldron's criminal history. (See
Addendum C hereto.) "In a situation where the trial court has
held a Rule 23B hearing and made specific findings relevant to an
ineffective assistance of counsel claim, we defer to the trial
court's findings of fact." State v. Huggins, 920 P.2d 1195, 1198
(Utah App. 1996) (cites omitted).

On remand, the trial court found that Waldron's prison file

reflected the following: Waldron was committed to the prison in
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1990 in connection with convictions for two counts of forgery,
second degree felony offenses (R. 792). Waldron's record
consisted of 9 additional felony convictions for forgery and one
felony conviction for fraud. An assessment in Waldron's prison
file dated 1987 reflected that Waldron "cannot be trusted at all"
and the file showed that in 1987, 1988 and 1989, Waldron was
involved in smuggling drugs into the prison and disciplined for
possession and use of controlled substances. (R. 793; 794.) In
October 1990, Waldron asked to participate in narcotics
operations and was rejected on the basis that " it would not be
wise to allow him to participate' because of his history of drug
dependency and attempted escape." (Id.)

As of November 26, 1991, Waldron was under investigation for
suspicion of smuggling drugs from the prison dairy into the D
block. On February 21, 1992, Waldron was discovered to have
injection sites on his arm. (R. 792.) Waldron's history presented
credibility issues that should have been brought to the jury's
attention during the trial of this matter.

With respect to evidence of motive, during the 23B remand in
this case, the trial judge found that prior to March 14, 1992,
Waldron was scheduled to be released from prison on January 14,
1993. (R. 792.) On March 14, 1992, Waldron was recruited to
participate in the undercover operation, which resulted in
Maestas' arrest. (R. 793.) On April 2, 1992, "a Special Attention
Hearing was held by the Board of Pardons. A Special Attention

Hearing is a review to grant relief to inmates under special
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circumstances where a change of status may be warranted." (R.
793.) Such a hearing may be initiated by the receipt of a writ-
ten request indicating that special circumstances exist for which
a change in status may be warranted. Waldron was paroled on that
day. Waldron's parole occurred nine months earlier than sche-
duled. At the time of his parole, Waldron was serving sentences
for felony offenses consisting of forgery and fraud. (R. 793.)

In July 1992, Waldron was back in custody. (R. 794.) In the
fall of 1992, Waldron was convicted of forgery, aggravated
assault by a prisoner and felony fieeing. (R. 794.)

During the trial of this matter in April 1993, the
prosecutor asked Waldron if he was "presently an inmate at the
Utah State Prison," to which Waldron responded, "Yes, I am." (R.
374.) The prosecutor then asked, "Directing your attention to
the 14th of March of 1992, were you an inmate on that date?"
Waldron answered, "Yes, I was." (R. 374.) During cross
examination, Waldron indicated that in connection with his
involvement in the undercover operation, correctional officers
promised they would write a letter of "good recommendation to the
board," and "that was it." (R. 379.) Neither the prosecutor nor
Waldron disclosed that Waldron actually was released on parole
nine months ahead of schedule and within approximately two weeks
of his participation in the undercover operation. In fact, the
prosecutor's examination improperly suggested that Waldron had

not been released.
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B. GORDON PROVIDED INEFFECTIVE ASSISTANCE OF COUNSEL IN
THAT HE FATLED TO CROSS-EXAMINE WATLDRON ABOUT HIS CRIMES OF
DISHONESTY AND ABOUT THE FAVORABLE TREATMENT HE RECEIVED
APPROXIMATELY TWO WEEKS AFTER HIS INVOLVEMENT IN THE
UNDERCOVER OPERATION.

1. Evidence Concerning Waldron's Crimes of Dishonesty Was
Admissible.

It is fundamental that pursuant to the Utah Rules of
Evidence, "the credibility of a party may be attacked by any
party." Utah R. Evid 607 (1993). Further, for the purpose of
attacking the credibility of a witness, evidence that the witness
has been convicted of a crime involving dishonesty or a false
statement is admissible, and is not subject to the general
balancing considerations of Rule 403. Utah R. Evid. 609(a) (1)
and (2) (1993); State v. Ross, 782 P.2d 529, 531 (Utah App. 1989).

Evidence of a witness' prior conviction may be presented
through the oral testimony of the witness or by presenting the
court record of such conviction. State v. Peterson, 560 P.2d
1387, 1390 (Utah 1977). 1In this case, evidence of Waldron's
crimes of forgery involved dishonesty and would have been
automatically admissible to impugn Waldron's credibility. See
Ross, 782 P.2d at 531. Likewise, evidence concerning Waldron's
fraud conviction was admissible since the crime involved
dishonesty or a false statement. See State v. Larsen, 876 P.2d
391, 395 (Utah App. 1994).

During the trial in this matter, Gordon failed to impugn
Waldron's character with the important and admissible credibility
evidence. Since "[c]lross-examination is the principal means by
which the believability of a witness and the truth of his
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testimony are tested," State v. Leonard, 707 P.2d 650, 655 (Utah

1985) (quoting Davis v. Alaska, 415 U.S. 308, 316 (1974)),

Gordon's deficient performance was "so serious that counsel was
not functioning as the “counsel' guaranteed the defendant by the
Sixth Amendment." Strickland, 466 U.S. at 687. 1Indeed, Waldron
was the state's key witness; he was the only person to provide
evidence directly linking Maestas to the alleged transaction.
Gordon's cross-examination necessarily should have involved
exposing Waldron's crimes of dishonesty.

While the record fails to support a taccical reason for
Gordon's failure to impeach Waldron's credibility, the record
suggests that Gordon failed to introduce the credibility evidence
on cross-examination because he was unaware of Waldron's criminal
history. That is, Gordon failed to discover the information.

Such a failure constitutes ineffective assistance of
counsel. The record supports that even though Gordon would have
known that Waldron was an inmate at the time that Waldron
participated in the undercover operation, Gordon did not
investigate why Waldron was serving time in prison. Such an
investigation should have been obvious to Gordon. 1In addition,
the information was readily available. For example, Gordon could
have reviewed court records concerning Waldron's convictions or
discovered the information pursuant to the Government Records
Access and Management Act, Utah Code Ann. §§ 63-2-101, et. seq.

(1993). (See R. 792 (records concerning Waldron's history were
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discoverable through GRAMA) .)

As a matter of law, failure to investigate constitutes
ineffective assistance of counsel. A trial counsel's decision
not to investigate the underlying facts of a case cannot be
considered a valid tactical decision. Huggins, 920 P.2d at
1198; State v. Gordon, 913 P.2d 350, 356 (Utah 1996) (" a
decision not to investigate cannot be considered a tactical
decision'") (quoting Templin, 805 P.2d at 188). "~ [Tlhe Sixth
Amendment imposes on counsel a duty to investigate, because
reasonably effective assistance must be based on professional
decisions([,] and informed legal choices can be made only after
investigation of options.'" State v. Crestani, 771 P.2d 1085,
1090 (Utah App. 1989) (quoting Strickland, 466 U.S. at 680).

The lack of important cross-examination in this case
supports the determination that Maestas' trial counsel did not
investigate the matter. "~ [Clounsel has a duty to make reason-

able investigations or to make a reasonable decision that makes
particular investigations unnecessary.’" Huggins, 920 P.2d at

1199 (quoting Strickland, 466 U.S. at 690-91). 1In this case, the
failure to investigate lead to the failure to expose Waldron's

history of dishonesty. Gordon's performance was deficient.

2. Evidence Exposing the Favorable Treatment that Waldron

Received in Connection with His Involvement in Ensuring
Maestas' Arrest Was Relevant to Waldron's Motives for

Testifying Against Maestas.

Evidence that the witness had a motive for participating in

the matter and testifying against the defendant is relevant to
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the cross-examination. The Utah Supreme Court has "repeatedly
recognized the critical effect that a fact finder's perception of
a witness' bias may have on the outcome of a case." Leonard, 707
P.2d at 654 (cites omitted). In this case, Gordon elicited
testimony that Waldron had assisted officers in undercover
operations in the past, resulting in no arrests. Officers
claimed that Waldron was "O for 3." (R. 398.) The evidence
supports that Waldron may have felt pressure to supply
information that would lead to an arrest. Yet, Waldron stated
during direct examination that the only benefit he received as a
result of his participation in the operation was a
"recommendation" from the Department of Corrections to the Board
of Pardons & Parole. (R. 379.)

In fact, Waldron was released from prison approximately two
weeks from the date of his involvement in the undercover
operation. (R. 793.) His release was nine months ahead of
schedule. (R. 792-93.) Waldron never disclosed that he was
actually paroled early, and the prosecutor allowed the improper
suggestion to go to the jury that Waldron did not receive parole.
The prosecutor specifically did not correct the suggestion left
by his examination that Waldron was in prison from March 1992 to
the date of trial.

"It is well settled that deliberate deception of a court and

jurors by the presentation of known false evidence cannot be
reconciled with the rudimentary demands of justice." Campbell v.

Reed, 594 F.2d 4, 7 (4th Cir. 1979) (citing Pyle v. Kansas, 317
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U.S. 213 (1942)) (emphasis added). "The same result obtains when

the State, although not soliciting false evidence, allows it to

go uncorrected when it appears." Id. (quoting Napue v. Illinois,
360 U.S. 264, 269 (1959)). Here, "the prosecution allowed a

false impression to be created at trial when the truth would have
directly impugned the veracity of its key witness." Campbell,

594 F.2d at 8 (citing U.S. v. Sutton, 542 F.2d 1239, 1243 (4th

Cir. 197e6)).
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