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NATURE OF THE CASE
This 1is an action for review of a Report and Order of
-re Utah Public Service Commission in a +“pass-thru" rate case

riied by California-Pacific Utilities Company for recovery of

tie expense assoclated with 2 new transmission line.

The Report and Order of the Commission allows partial
recovery of the expense and both the utility and protestants

szex review by the court.

RELIEF SOUGHT ON APPEAL

California-Pacific Utilities Company seeks reversal of
the Order of the Commission,and a mandate directing the Commis-~
sion to grant an increase in rates to allow recovery of the
entire expense (including a surcharge for deficiencies accrued
2 the date of the increase) or, that failing. a rehearing con-
tistent with the law applicable to the case.

Parowan Pumpers Association, et al., seeks reversal of

¢ Order of the Commission and a mandate directing the Commis-

STATEMENT OF FACTS

The facts germane to this controversy are set forth in

 initial brief of Cal-Pac and supplemented by Protestants'
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ef. We shall supplement those statements by 2 brief resps.:
tc the Protestants' statement reg2rding the cost and the man:
of financing the new line. The agreement for construction -
the line 1s referrad to as "the Electric Service Agreement”

the agreemznt fcor wneeling of Bureau power is referred to as

In comparing costs of the new transmission line ur:
alternate methods c¢f financing, counsel fcr Protestants stz
thzt the rrciected cost under the Electric Service Azresns
totzlc ix:....,09. and that costs under an alternate means .
financine would be $23,000,000 (Pages 8 and 9 of Petitione
rriel ., rrotestants' counsel bases this argument 1in part i
zxnizit &7 which was offered by him without sponsorshioc of :
Wwitness. Thzt exhibit 1s nothing more than 2a mathemati:
calculztion assuming arbitrary facts not related to this ¢
(Tr 1174, Pacges 237-380). The evidence offered by the utilit:
shows an entirely different projection of costs under the®
Zs ¢of financine. Assumineg the capitzl requirements of

Companies to be 10.85 percent, the total costs under the

tric Service Agreement are projected to be 25.6 millios

73

urder Cal-Pac's financing would be 25.3 million (R 455-UET).

lal-Fac's cost of capital were less, costs under its finzt.

would be correspondingly less (see R U477-480). Likewise.

testants' arbitrary calculations that initial annual pay™
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;nier Cal-Pac's ownership would be $781.,750 1is clearly erro-
recus. UP&L's Exhibit 34 (R 385) shows that the initial annual
installments for 1line and substation under Cal-Pac financine
would be $921,509, which 1s substantially more than under the
zxistine arraneement. Further, the statement by Protestants'
csunsel that "Mr., VWorkman testified that if California-Pacific
cuned the line, the first five vyears would cost 6.6 million
icllars less than under the present arrangement' is a misstate-
2wt of the record. By reference to the transcript page quoted
¢v Frotestants' counsel (Tr 11/2, Page 150), one can easily see
tnzt the subtstance of Mr. Workman's testimony was that one must
censider the time value of money and that taking that into ac-
tunt. the costs under the two aporoaches are "about a push" (Tr
i'/z, Page 150). Also, it is, apparent that the '"S vear" periocd
referrec to by counsel was actually a US-year period (Mr.
ilrdman was belng examined on Exhibit 40 which compared the

st=yezr costs under the two approaches. (See Tr 11/2. Pacges

There were other management considerations for determin-

-hi trhe method for financing the line. One sienificant consid-

'zlior is that at the time the line was needed, Cal-Pac did not
"'t the financial ability to finance the line (Exhibits 40 and

see R U407-409; Tr 11/2, Page 128). Another major con-

titration was that UPXL financing provided the advantage of
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level fixed charges over the life of the line as opposed to yer
high charges in the early years and declining charges in late
years. The management considerations are set forth in the re.
ord by Cal-Pac's President. (Tr 11/2, Page 129)

The decision to construct the new line under the terr
provided for in tne UPAL Zlectric Service Agreement was a rm:-.
agement decision. That decision was based upon sound busines
considerations and was made in good faith and with considerati~
of tne btest interests c¢f the Company and its customers. Ther:
was no evidence of any btac¢ faith or gross inefficiency in t=
financizl arrangements for construction of the new line ancd =
findings whatever to that effect.

In their arguments Protestants place considerable r:
liance upor the Commission's Findings that the Wheeling Agre:
ment and the Electric Service Agreement are not in the putl
interest. 4 more detailed statement of the proceedings and t-
evidence 1s necessarv to place these arguments in context.

The Commissior demonstrated considerable concern s.
respect to the reasonableness of the Electric Service Agreeme::
The hearinfs were recessed at one time with a view to full
exploring this agreement, and the Commission entered an Or::
directing that Utah Power & Light Company be made a party tc ™
proceedings, (Report and Third Tentative Order and Order

Show Cause, R 101-104). That Order provided:

U4
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"Utah Power & Light Companv 1is hereby made a
respondent to these proceedines ... it is hereby
orderez to show cause ... why the rates of the
contract between them and the applicant relating to
the 230-KV transmission line ... should not be
modified, and/or to further show cause why they
should not be required to sell and why California-
Pacific Utilities should not be required to buy
said 230-KV transmission line at the cost to con-
struct said transmission line.™®

ttah Powe & Light Company appeared pursuant to that Order to
Spow cause and offered the testimony of several witnesses with
supporting exhibits, all bearineg upbon the reasonableness of the
“lectric Service Agreement. (See Tr 11/2 Testimony of Taylor,
Eryner, Dunn and Colby. See also Exhibits 26-34 inclusive.)
The Commission in its Final Report and Order (R 228-233) neither
iirected modification of the Agreement nor ordered Cal-Pac to
rirchase the line. With respect to this matter, the Final Re-
tert and Order simplv stated:

"The contract between Utah Power & Light and

California-Pacific Utilities Company has never been

submitted to the Utah Public Service Commission for

its approval." [Findine No. 9]

and

"The contract between Utah Power & Light and

California-Pacific is not in the best interests of

the customers of California-Pacific Utilities.”

(Finding No. 18]

and
"The contract between California-Pacific Utilities
and Utah Power & Light Company was reguired by law

to be submitted for review and approval bv the Utah
Public Service Commission prior to the time it
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became effective.” [Conclusion cf Law No. 2]
and

"...lTJhis Commission has the power to modify or
amend any of the contracts 1in oquestion in this

case, 1including those contracts between Utah Power

& Light and California-Pacific... "[Conclusion of

Law No. 4]

There 1Is no findine that the arrangement for construction cf -
new line, or the costs or financine of the same, wWere enter
intc in bad faith or were inefficient, wasteful, unreasonable -
unnscessary., Further, the decision to disallow part of
expenss was completely unrelated to any consideration of @
reasonableness of the Electric Service Agreement or the [
visions thereof. In disallowinf the expense, the Commissi
accepted t:.e evidence as to the amount thereof, but concludel-
allow only a portion thereof which it determined to be alloca-
te Cal-Pac's customers.

The Commission was likewise troubled with the reas:
abtleness of tnhe 1962 Wneeline Agreement with the Bureau of
lamation. To fully explore the reasonableness of that Agrs
ment, the Commission issued a separate Order to Show C(z
directed to the United States Rureau of Reclamation (see Ire
to Snow Clause, R 111-114), That Order provided:

"NOW, THEREFORE, 1IT IS HEREBY ORDERED that the

United States of America, actineg by the Department

of the Interior, Bureau of Reclamation, be made a

respondent to these proceedings and that the appli-
cant, California-Pacific Utilities Company and the

—-b-
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respondent, The United States of America, Depart-
mer.t of the Interior, Bureau of Reclamation be, and
thev are hereby ordered to appear ... to show
cause, if any there be, why the intrastate rates of
the 1intrastate wheeline contract should not be
increased, or, in the alternative, why California-
Pacific Utilities Company should not be ordered to
cancel the wheeling contract ..." (R 113-114)

"ne Bureau of Reclamation appeared on the Order to Show Cause

nd offered testimony setting forth its position with respect to
the Wneelineg Agreement (see statement of John W. Mueller, Ex-
nicit 45, R H4652-465). 1In its Final Report and Order (R 225-233)
tre Commission restated some of the historical facts regarding
the execution of the Wheeling Agreement between Cal-Pac and the
tureau and then stated:

"The 1962 contract between California-Pacific
Utilities Company and the United States Department
of the 1Interior, BRureau of Reclamation, was not
submitted to this Commission for its approval, and
has never been approved by this Commission."
(Finding No. 16]

and

"Tne Commission finds that the Agreement between
California-Pacific and the United States Department
of the Interior is not in the public interest inso-
far as it fails to provide any means for any in-
crease in rates over 85 years to cover the addi-
tional costs caused by inflation, particularly the
additional investment required to continue provid-
ing that wheeling service, when such additional
equipment must be paid for at the prices greatly
inflated since 1962." [Finding No. 17]

and

"The Agreement between California-Pacific Utilities
and tne United States Department of Interior,
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Bureau of Reclamation, was required by law to have
been submitted to the Utah Public Service Commis-
sion for its review and approval.” [Conclusion No.

1]
and

"The Utah Public Service Commission does have
jurisdictior over all rates for all intrastate
utility service ... 1including the wheeling rates
between California-Pacific and the United States
Department of Interior, Bureau of Reclamation.”
[Conclusion of Law No. 3]

and

"... This Commission has the vpower to mcdify or
amend any of the contracts 1in question in this
case, 1including those contracts between ... the
Buresau cf Reclamation and California-Pacific.”
[Conclusion of Law No. 4]

and

"IT IS FURTHER ORDERED that California-Facific
Utilities and the Division of Public Utilities
immediately enter into negotiations with the
Solicitor General of the Department of Interior
Bureau of Heclamation, to seek an increase in the
fee p21id by said Bureau to Cz2lifornia-Pacific for
wheeling c¢f power, and Utah Power & Light Company
is further ordered to cooperate and participate 1in
said renegotiations with the Bureau of Reclamation
to the fullest extent possible.™

IT IS FURTHER ORDERFED that in the event such con-
tract will not or cannot be renegotiated by the
United States Department of Interior, Bureau of
Reclamation, then the Commission will entertain
further motions or petitions from any of ‘the
parties herein, including the Division of Public
Utilities, to determine whether California-Pacific
may continue wheeling power for said Bureau, and if
so, under what terms and conditions.’ [7th and 8th
Ordering paragraphs]

The Commission's Order did not specifically find or concli®

—8-
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tnat the wheeling rate was unreasonable and did not purport to
amend the rate or to relieve Cal-Pac in any particular from the
cbligation to continue to wheel energy for the Bureau of Recla-
mation. [As a postscript, California-Pacific has conducted
negotiations pursuant to the Commission's Order; the Bureau,
ccnsistent with its position in this case (R 462-465) has de-
¢clined to 1increase the wheeling rate; the utility reported the
ratter to the Commission on May 30, 1977, more than a year orior
to the date of this brief, and the Commission has taken no fur-
ther action to modify the Wheeling Agreement or to relieve
{al-Pac of its wheeling obligation.]

The revenues received for wheeling under the Wheeling
hgreement are reported in the Company's earning statements.
{See Line 2, *"Miscellaneous Revenue"™ on Exhibit 37, R 383 and
Exhibit 39, R 392). Accounting for these revenues and taking

into account the partial increase in rates to recover 53 percent

f the transmission line expense, the Company's rate of return

M

12

3.36 percent (Line 20, Exhibit 39, R 3892) as compared to a
return of 9.5 percent which the Commission allowed for Cal-Pac
-2 its other Utah operatineg district (Page 8, Exhibit #4, R
sevetB1),

The evidence produced by Cal-Pac through its officers

¢°1 engineers unequivocally shows that the new transmission line

"3t absolutely essential to continued service to Cal-Pac's
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customers and that 1f tne line had not beer enerzized wher

was, there wcul likelyvy hkave been arn electric blackout. The
testimonv of encineers testifyine fcr Cal-Pac and for UP&L shou:
that the line 4a3 reasonavly sizec. Wo testimony was offered
rebut eitaner cf tnese prerises. The Commission does not f:i-
that the new transtission line was not required or that it
unreasonatly sized. The only reference to this matter -
“indirng Nc. 14 where the Commission finds that "if Califorri:
Pac.fi-. were nct wheelinz ... power for the United Sta::
Geovernmernt ... 1t would not have been necessary at this time

to construct 3an additional 230-KV %transmission line, and ...

would not have been necessarv to construct a transmission iin

s

as large as 230-KV...®

The effect of the Commission's decision in this case
to include all ¢f the wheeling revenues for rate-making purpos:
but tc exclude approximately 50 percent of the transmission ii-
excense fer the same purpose. [In fact. the Commission &

since done exactly this, out of 1lovalty to the decision in

case now pefore the Court. In the general rate case (Case
T7-023-03) decidea in Mav 1377, the Commission regquired

utility to account for all wheeling revenue for rate-maxing I.-
vrcses, but disallowed H6.97% of the UP&L fixed charge exres

for rate-makine purposes.) Havine undertaken the commitmert:

wneel energv in 196Z. the Company had nc reasonable alterrat
<) p 3

-
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except to construct the 230-KV transmission line in 1976. Ab-
cent findings of management bad faith or gross inefficiency or
wastefulness, the Commission's Order which acknowledges the
utility's accounting for wheeling revenues and at the same time
jisallows recovery of necessary expenses 1is entirely arbitrary
and capricious and deprives the utility of its property without

just compensation.

ARGUMENT

POINT I

THE ARGUMENTS OF THE PROTESTANTS (POINTS I AND II
OF PETITIONERS' BRIEF) THAT THE ELECTRIC SERVICE
AGREEMENT IS "vVOID" AND "LACKS PROPER CONTRACT
ELEMENTS" IS WITHOUT MERIT, BUT, MORE IMPORTANTLY,
IS BESIDE THE POINT, BECAUSE THE ONLY ISSUE BEFORE
THE COMMISSION IN THIS PROCEEDING WAS WHETHER,
UNDER THE FACTS HERE PRESENTED, THE EXPENSES SOUGHT
TO BE RECOVERED ARE REASONABLE.

. In_fixing rates the Commission acts in a
legislative capaci ty _as_an arm_of the

Leg_lslatur‘e Its duty is tc find the facts

and to determine "just and “reasonable”
r'ates, and not to a_ludlcate a controversy

as _to whether a supply contrace 1s _“void®

or "lacks proper contract elements.

Points I and II of the Protestants' Brief state argu-
“enls of tne Protestants for reversal of the partial increase
.t#d by the Commission. The substance of the argument 1is
‘"2t the expenses for the new transmission line were incurred
igr a contract which is unenforceable. In support of this

“:sition, counsel for Protestants relies upon two statutes and a

-11=-
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



general order issued by the Commission and a vague argument tr;
the agreement "lacks oroper contract elements."”

The Public Service Commission in a rate case is engag:
in the legislative process. The Commission is not engaged
deciding a judicial controversy. This Court has recognized :
Commissicn's functions in rate cases in 1its recent decisior -
Terra Utilities, Inc. v. Public Service Commission. 575 E.

1029 (Utan 197: where the Court said:

"Tne regulation and establishment of rates it
strictly a legislative power, and the Commissior
acts in these matters, as an arm of the legis-

lature. This court may not interfere with or
review a legislative act unless some judicial
question is presented for review. Unless a rate

estatlished bty the Commission is clearly oppressive
or confiscatory, no judicial question 1s presented.
Whether there 1is any substantial evicence to sup-
port a finding of fact made by the Commission is a
Jjudicial question and may be determined by this
court. Thus all this court can review in this case
is whether there 1is any evidence tc sustain the
findings of the Commission, whether it has exer-
cised 1its authority according to law, and whether
any of plaintiff's constitutional rights have been
invaded or disregarded."

v._Idaho Public Ut

Tc the same effect see Boise Water Corp,

ties Commissicn, 97 Idaho 832, 555 P.24 163, wherein the I

Supreme Court said:
(555 P.2d 163, 163)

"The Commission is a fact finding. quasi-legisla-
tive body authorized to investigate and determine
issues presented by a utility's opetition for

-12-
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increased rates. where its findings are supported
by competent and substantial evidence this Court is
obliged to affirm its decision. Application of
Pacific Tel. & Tel. Co., 71 Idaho 475, 4806, 233
P.2d 1024 (1951). The Commission is not bound by
technical rules of evidence in deciding such is~
sues, since it is a quasi-legislative body."

The single issue to be determined by the Commission in

tnis particular case 1s whether the expense for transmission

line service 1s a reasonable operating expense. If it is, the
company has a constitutional right to recover it in rates. The
orocess 1s fact-finding and legislative. Contrary to Protes-

tants' arguments, the Commission is not obliged to concern it-
se:f with whether any given contract is valid, voidable or sub-
ject to review by any regulatory agency. Counsel for Protes-
tants has not cited a single case in which any Court has di-
rected a regulatory agency to disallow a rate fixed by it on the
grcunds that the agency ér‘r‘ed in determining a legal issue with
respect to the contractual rights of the Utility.

B. Assuming, arguendo, that the validity of
the supply contract is properly in_ issue,
there 1is no showing that the contract is

unenforceable.

Protestants apparently argue 1in this case that the

“wrission was without authority to allow recovery of an oper-

-

Pl.nz expense actually incurred unless the contract for such

“itnse was approved by the Commission in a prior proceeding

Stction 54-4-30 and Section 54-4-26 U.S.C. 1953) and because

-13-
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the contract lacked “proper contract elements.” For rease

already statec, it was not necessary for tne Commission -

assume a Jjudicial role in this legislative proceeding and *

base its determination upon judicial conclusions as opposed *
the facts wwich it was required to find with respect to expens:

The factuzl inquiry is not complicated. Simply stated: "Is *

operating expense sought to be recovered a2 reasonable oOperatis

expense?’ Nevertheless, Protestants' arcuments, even if gern:

tc the issues of this case. are without merit.

Protestants' first attack wupon the Electric Servi:
Agreement 1is that the utilities who are parties thereto h:

failed tc comply with Secticon 54-4-30, U.C.A. (1953) which pr-

vide

"Acquiring Properties of Like UJtility Only on

Consent of Commission. - Hereafter no public
utilitv shall acjuire bv lease, purchase or
otherwise the plants, facilities, -equipment. or

properties of any other public utility engared in
the same general line of business in this state.
witnout the consent and acprcval of the public
utility commission. Such consent shall be given
ornly after investigation and hearing and finding
that said purchass, lease or acquisition of said
plants, eguipment, facilities and properties will
be in the public interest.”

This statute must be read in context with the legislation:

whicn it was adopted. The quoted statute is part of House F:

N Th;

No. U8 passed by the Utah Legislature on March 14, 1935, i
4

o

legislation is published as Chapter 68 of the laws of U

14~
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1935, A copy of the entire Bill is shown at vpage 225 of the
aecord on Appeal. A reading of the entire Bill shows that the
Lecislature in adopting the legislation was concerned with
"fegulating Merger of Like Utilities." Applying that intent and
the language of the statute to the transaction here in question,
cne can readily see that the statute has no application.

Tnis case 1involves nothing more than an extension c¢©
UP&L's transmission facilities to serve one of 1its customers.
The contention that the transaction should be construed 2as one
involving a "lease" by Cal-Pac on the ‘'plants, facilities,
equipment or properties” of UP%L 1is ridiculous when the situa-
tion is viewed in perspective of the purpose of the statute.
The title of the Bill, "Regulating Merger of Like Utilities"
states the basic purpose of the legislation. Section 1 pro-
fibits “merger" without Commission consent. Section 2 is
jesigned to avoid subversion of the legislative intent by one
«tility's acquisition of voting control of another and Section 3
‘the statute here in question) is obviously intended to avoid
sutversion of that same intent by one utility's lease or pur-

“nzse of "the plants, facilities, equipment or properties” of

ira

Slher utility. In asserting the arguments which are made by

%2 Division and by the Protestants, we believe that counsel

"¢ failed to consider the entire legislation in context and

“3it instead looked to a single section of the Act and now seek
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a strained construction clearly not intended by the legislatijorp,

The only authorities cited in suppoort of Protestant
argument 1in this section of their Brief are the Restatement ¢
Contracts, Shasta County v. Moodv, 265 Pac. 1632 (Californ,
1928) anc Silver Beehive Telephone Company v._ Public Servi:
Commission of Utah, 20 Utah 2d 4L, 512 P.2d 1327. None of the
authorities have ever & remote connection with the principlc
involved in this case. The quotation from the Restatement
Contrz2ts nazs no application whatever to a rate makingz procee:
ing. assuminc, arguendo, that there was a violation of tr
statute. the quotation from the Restatement deals only with t:
issue of enforceability of the agreement as between the 4
utilities. It has nothing to do with the issue of whether ope-
ating expenses incurred under the agreement are reasonable Uti-
ity overating expenses. Shasta County v. Moocdy involves a suo
by 2 County to recover monies received by a county employee o
trarv to a statute precludine self-dealing. The Silver Beehl:
case has nothing to do with utility expenses or the rate maiy
process.

Protestants next contend that Cal-Pac has violated

provisions of Section 54-U4-26 U.C.A. (1953) which provides:

"Every public utility when ordered by the commis-

sion shall, before entering into any contract for
construction work or for the purchase of new facil-
ities or with respect to any other expenditures.

submit such proposed contract, opurchase or other

~16-
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expenditure to the commission for its approval;

contract, purchase or other expenditure diverts,

directly or indirectly, the funds of such_opublic
utility to any of its officers or stockholders or

to any corporation in which they are interested, or

is not proposed in good faith for the economic

benefit of such public utility, the commission

shall withhold its approval of such contract, pur-

chase or other expenditure, and may order other

contracts, purchases or expenditures in lieu
thereof for the legitimate purpose and economic
welfare of such public utility." (Emphasis added.)

Tne response to the Protestants' argument lies in the first sen-
tence of the statute. The statute 1itself purports to require
aivance approval of the Commission only "when ordered bv the
lomtission.” Cal-Pac was not ordered to submit the proposed
contract in advance for Commission approval. The stated purpose
¢f the statute is to avoid diversion of funds of the public
utility to its officers or stockholders or to companies in which
they may have an interest ;nd to avoid construction of facili-
ties not proposed in good faith for the economic benefit of the
stility, In their Erief, Protestants quote only the first
irrase of the statute, omitting the language which follows which
trovides "and if the Commission finds that any such oproposed
ntract ... diverts ... funds of such public utility to any of
it officers or stockholders or to any corporation in which they
't interested, or is not proposed in good faith for the eco-
“uic benefit of such utility, the Commission shall withhold its

ttroval of such contract ..." There is no allegation in this

-17-
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case nor anyv evidence c¢r finding bv the Commission which woy
in any manner authorize the Commission to withhold approval .
the contract. even 1f the utility had been ordered to obts:
Commission approval.

Protestants c¢all attention to Commission Regulatior
67-05-95 (General Order No. 95) which they sz2v constitutes :
"order ty the Commission" requiring advance submission of ¢
contract 1n this instance. The Commission took administrati
nctice an2 the Court may take Jjudicial notice of this regul:
tion. Faragraph 3 of the Reesulation provides:

"3, This amended Order shall have no applica-

tior to any transaction which 1is subject to the
regulatorvy Jjurisdiction of any federal regulatory
agency."

The Electric Service Agreement of which the transmission I
provisions are an integral part 1is subject to the regulatr
jurisdiction of the Federal Power Commission since it is a ¢
tract for "the sale of electric energy at wholesale” an:

such, regulatory jurisdiction is expressly conferred by the fe
erzl Fower Act (16 U.S.C.4., Section 824.) The Electric Seru
Rereement was filed with the Federal Power Commission ant:
acknowledeed jurisdiction by acceptance of the filing (Exoi
15, R 332-338; see R 5/10. Pg 75). In pointing out these f&f

we do not assert that the Commission is without jurisdicticrh:

4

the matter, but simoly that there was no violation of

-18-
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cgmaission's General Order in failing to seek and obtain advance

Az legal support for this feature of their argument,

ccunsel for Protestants rely upon Napa Valley Electric Company

v. Calistoza

Electric_Co., (Californiz 1918) and Shasta_ Countv
v. Moody, suora. The Napa case had nothing to do with regula-
s=ry jurisdiction or the rate making process. Instead, it in-
yoived litigation in a state court between two utilities. Fur-
seer, tne Californiz Code orovision construed in that case (un-
like Section 5H-4-26, U.C.A., 1953) expressly oroclaims that any
.rauthorized transaction "shall be void.” The Shasta case has
w2 nore application to this feature of the Protestants' argument
vnzr it did when cited for the first provision. Again, Shasta
nvelves a controversy between a county and a former employee
ins was adjudicated in a state court.

In any event, both the Wheeline Agreement and the Elec-
i Service Agreement were filed with the Commission in this
tize, Tre Commission ordered all parties to appear and con-
ittt a full-sczle investigation of the contracts. Certainly,
“=r~ was =z full and complete hearing accorded to the rate
“itrs. Protestants participated in these hearings and have not
““:icfore and cannct now be heard to say that they have bDeen

“-ré2losed of any opportunity to challenge the merit of the

. Severa. witnesses from both utilities (UP&L and

-19-
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Cal-Pac) testified with respect to the reasonableness of t
Electric Service Agreement. They were painstaking}
cross-examined by Protestants' counsel. Although the Commissie
states in finding number 1% that the contract "is not in th
best interests of the customers of California-Pacific Uti:i:.
ties," it has not at any place in the Report and Order set for:
the basic facts or legal authorities which are claimed to su-
port this conclusion nor 1is the conclusion connected with tn:
ultimate Jdecision. On the contrary, the Commission's Report ar:
Order contains no finding anywhere within the confines of tax
document that the transmission line expense is excessive, unwar-
ranted or incurred in bad faith. The obvious conclusion of tk
Commission was that the expense should be allocated. This pre
sumes a finding that the amount of the expense itself is reasc-
able for otherwise a lesser amount should have been employed &
the basis for allocation.

As a final attack on the Commission's Report and Orde
the Protestants urge that the contract "lacks proper contri
elements."” This argument settles around three basic alle
tions. First, Protestants say that "essential elements" &
subject to future negotiations because in tne event that U
elects to tap the transmission line at some time in the fulu"
"there is no formula established" for determining adjustment ’

the annual fixed charge under the contract. Obviously, this n&
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~~thing to do with the completeness of the basic contract. UP&L
will have no right to tap the transmission line, except with the
consert and upon terms agreed to by Cal-Pac. This will require
separate negotiations and an independent agreement, neither of
wnicn in any manner reflects upon the enforceability of the
tasic agreement.

Protestants next contend that the Electric Service
tzreement works an "unconscionable forfeiture upon California-
racific" (Page 16, Petitioners' Brief) bpecause Cal-Pac is obli-
gated to pay for the extension, even 1in the event it discon-
tinues the purchase of power from UP&L. The Protestants argue
that this provision "imposes an unconsciocnable burden upon the
consumers without affording them any corresponding benefits."
The 230-KV line is in use . for service to Cal-Pac customers and
inder the Electric Service Agreement Cal-Pac has the continued
right to use of that 1line without 1limitation. If UP&L had
tinstructed this major extension of its transmission system
urder terms which would have excused Cal-Pac from payment should

il unilaterally determine to discontinue the purchase of power

N
cem pot
from URG

L. we would certainly hear justified criticism from the
irzrerolders and/or rate payers of UP&L. The 1line was con-
iructed for the use of Cal-Pac and it should pay for the same,

€7lept to the extent that UP&L may use a part of it for its own

“fansmission requirements. In the latter event Cal-Pac will be
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reimbursed or excused from payment of a proportionate share :
the fixed charges.

Finally. Protestants complain because the agreement pre.
vides that fixed charges will be applied to the "actual" cost ¢
construction, whereas, the costs used to determine fixed chare
are "estimated." This argument proceeds upon the mistaken a:.
sumption that fixed charges will be determined on the basis =
"estimated" rather than "actual" costs. Since all of the cos:
of the line cannot be determined as of the moment of its compis
tion, 1t was necessary to 1include some estimate in order
implement billing for the fixed charges at the time the line wz
energized. The witnesses testified, however, that there are o
material differences between the actual and estimated figure:
Billing is an administr2tive and procedural matter to implene:
the contract and does not in anv manner affect its enforceabl:
ity.

By way of summary. the Commission's Order grant
vartial recovery is not invalid for lack of prior Commiss”
approval of the Electric Service Agreement or on account of #

technical legal deficit in the form of the contract.
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THE COMMISSION IN REFUSING THE FULL INCREASE
REQUESTED ACTED ARBITRARILY AND IN VIQLATION OF THE
UTILITIES' RIGHTS UNDER THE CONSTITUTION (POINTS
IIT AND IV OF PROTESTANTS' BRIEF)

. The evidence fully justifies the expense

and Ehere is no legal basis for disallowing

the same.

The conduct of the business of a public utility requires
sne exercise of the discretion of management in the maxine of
innumerable decisions relatine to 1its business. Cal-Pac's
iezision to enter into the 1962 Wheeling Agreement and tc
aonstruct the 230-KV transmission line, including the method for
financing for said 1line were decisions for its management
involvine the exercise of judement and discretion. The Public
Service Commission 1is vested with the right to rezulate the
Jrility. The right to regulate does not include the right to
"manage" its affairs. (Tr 9/24, Page 38)

The Commission in this case did not recognize this
iistinction. In speaking of the method selected for financing
“f the transmission line, Commissioner Zundel said to Cal-Pac's
= engineer, "Wouldn't it really have been better for your
“irrznv and for Utah Power & Light Company to have presented to
it Zommission one or two of these proposals. or alternatives,

is to make a decision on it...?" (Tr 9/24, Page 38) Util-

management had the prerogative to make the decision. The
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Commission had the richt to review the decision within t-
limited framework of tne statute (Section 54-4-26, U.C.A. 1953,

Regulatory bodies have no rieht to disallow or redy:
expenses incurred by management unless it clearly appears th:
such expenses are excessive, unwarranted or incurred in t:

faith. Tneres must be substantial. competent evidence ans

@

plicit findines to suprort a disallowance of utility expens:
which have actually been incurred by management decisicr:

These porincicles are recognized in Logan Citv v. Public Util:

(@]

issizn, 77 Utah 44z, 269 Pac. 1006, where the Court si

on

hat in mztters of business judement there should be no inte

(s

ference tv tne Commission "unless it 1is made to apnpear that !
policy and c¢onsequent expenditure 1is actuated by bad faith,
involves dishonesty. wastefulness, or gross inefficiency”

Jtah 442, 447). In Latourneau v. Citizen's Utility Company.?

A2d. 307 (Vermont 196%) the Vermont Public Service Commiss

disallowed portions of the cost of a new transmissiorn line &
utility rate case and other utility expenses actually incurs
In reversing the Report and Order of the Commission. the Vers’
Supreme Court said:

(209 A23. 367, 311

"The functions of a pubtlic service commission it
that of control and not of management, and recula-
tion should not obtrude itself into the place of
management . . . the price to be paid for suct
acquisition and the expenses relative theret?

-oh-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



called for the exercise of judgment on the part of
management. Sood faith on its part is to be pre-
sumed. Although expenses chargeable to this matter
should be scrutinized with care, the Commission had
no authority to disallow or reduce them unless it
clearly appeared that thevy were excessive, unwar-
ranted or incurred in bad faith."

(The Latourneau case 1s of particular interest in this case
cecause tne Commission in that case refused to allow the full

e¢xpense for new transmission line because the greater part of

the capacity of the line was not in service to the rate payers

W

v the time of the hearing. The Court reversed and directed the
Jommission to allow the full amount of the expense.]

It 1is acknowledged that the Utility c¢arries the initial
parden of showing the need for the expense. The cases hold,
however, that when the Utilitv produces evidence that the ex-
rense has actually been incurred, the burden shifts to the
Frotestants to show that the éxpenses are unreasonable by reason

~

cf ipnefficiency or bad faith, The rule is set forth in well-

n

reascned  opinion of  the Idaho Supreme Court., Boise Water

-irporation v. Idaho Public Utilities Commission, 97 Idaho 832,

ie

22 F.2d 163. In that case the Idaho Supreme Court says:

(555 FP.2d 162, 169)

"The Company contends in any event that it met its
burden of production with respect to the other non-
the expense. We agree. The utility established a
prima facie case for the reasonableness of ?ts
operating expenses to non-affiliates by showing
actual 1incurrence. The burden then shifted to the

-25-
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Commission to show by substantial, competent evi-
dence that the expenditures were unreasonable by
reason of inefficiency or bad faith. West Ohio Gas

Co. v. Public Utilities Comm'n of Ohio, 294 7.8,

£3, 755 S. Ct. 316, 79 L.Ed. 761 (1935); New England
Tel. & Tel. Co. v. _v. Dept. of Public Utilities, 360
Mass. LH3, 275 N.E.2d 493, 517 (1971). See also,

City of Norfolk v. Chesapeake & Potomac Tel. Co.

792 Va. 292, 64 S.E.2d 772 (1951); Public_ Service

Comm'n v. Ely Light & Power Co., 80 Nev. 312, 393
F.23 7305 (igsL7. Contra: Petition of Public

Service Transport, 5 ¥.J. 196, 74 £.24 550 (19507.

The Utilitv's evidence 1In this case fully Jjustified tk:
transmission line expenses. The 1962 decision to enter into ts
Wheeling Azreement invclved 1issues of company policy which wex
particularly within the realm of mnanagement Jjudgment. Th:
138-KV transmission system constructed for the purposes of ful-
filling the Wheeling Agreement is more than adequate to hanit
the 40 megawatt commitment of the Wheeling Agreement. Agalr.
the decision to enlarge transmission facilities by selection
a 230-XV line and determination of means to finance the lix
were matters of manageTent discretion. The evidence offered:
the Utility demonstrated that no part of the new 230-KV trar
mission system was required for the wheeling of governms
energy under the Wheeling Agreement; that total transmiss:
capacity, including the new 230-KV transmission line, betw:
points of origin and termination of that line is 213 mesgawal®

|

that the total extent of the wheeling commitment 1s oniy -

megawatts or 18.8% of the total line capacity. and that t
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itility will require $850,910 to offset the annual costs for
construction of the new transmission line. There is no evidence
.:n the record which contradicts these facts. Under this state
cf the record the Utility was entitled, as a matter of law, to
an increase 1in rates sufficient to recover its increased costs.
tyen assuming, however, that there was some rational basis for
requiring the Company to segregate the transmission system,
there could be no logical basis for allocation of expenses to
the wheeling commitment in excess of 13.8%.

BE. The Commission's findings wholl fail to

Justify disallowance of the expense.

In St. Joseph Stockyard Company v. United States, 298
.8, 33, 56 S.Ct. 720, Chief Justice Hughes, speaking for the
Zourt, explains the application of constitutional due process

reguirements to the rate-making process in public wutilities

N
<

Y]

ses. The opinion says:

"The fixing of rates 1is a legislative act. L
Exercising its rate-making authority. the Legis-
lature has a broad discretion. #k%¥  When the
Legislature itself acts within the broad field of
legislative discreation, its determinations are
conclusive. When the Legislature appoints an agent

to act within that sphere of legislative authority,
it may endow the agent with power to make findings
of fact which are conclusive, provided the reguire-
ments of due process ¥*¥¥* are met, as in according a
fair hearing and acting upon evidence and not arbi-
trarily. *%¥%* Byt the Constitution fixes limits to
the rate-making power by prohibiting the depriva-
tion of property without due process of law or the
taking of private property for public use without
just compensation **¥* [egislative declaration or
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finding 1s necessarilv subject to independent judi-
cial review upon the facts and the law bv courts of
competent Jjurisdiction to the end that the Consti-
tution as the supreme law of the land, may be main-
tained. ¥**%¥ Confiscation 1is merely the taking of
private property without just compensation, and
offends the Constitution. If the property itself
is taken by eminent domain, just compensation is
its value at the time of taking. If the legisla-
ture, either by its own act or throueh the creation
of an administrative agency, prescribes rates or
charges for a public utility, the use of the prop-
erty 1s taken, and Jjust compensation is a reason-
able rate of returr upon the value of the bproperty
at the time 1t 1is beineg used for the public ser-
vice. In other words, a utility is entitled to

rates that will yield a reasonable rate of return

after pgyment of operating expenses, taxes and

financial charges, for the use of the property

devoted to public service. Anything less than that

is unfair and unreasonable.'

There can be no meaningful Jjudicial review unless the
regulatory agency makes sufficient findings to explain the basis
for its decision. Only by that means may the reviewing cour
determine whether there 1is substantial competent evidence %
support the findings relied upcon in the rate-makineg process au
whether there is any reasonable (not arbitrary) connection te
tween these findings and the ultimate decision of the Comnis
sion. The duty to make adequate findings 1is particularly i=
pertant where constitutional issues are involved. Speaking
this matter, the United States Supreme Court has said:

“To make such review adequate the record must

exhibit in some way the facts relied upon by the

court to repel unimpeached evidence submitted for

the company. If that were not so, a complainant
would be helpless, for the inference would always

-28B-
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be possible that the court and the commission had
drawn upon undisclosed sources of information

unavailable to others. A nearing is not judicial,
at least in any adequate sense, unless the evidence
can be Kknown." (West Ohio Gas Company v. Publie

Utilities Commission, 294 U.S. 63, 55 S. Ct. 316y
Where a utility expense is disallowed, the Commission's findings
must be sufficient to show that it has acted non-arbitrarily.

Water Corporation_ v. Idaho Public Commission, supra.

(555 P.2d 163, 171)

"What 1s essertial are sufficient findings to per-
mit the reviewing court to determine that the Com-
mission has acted non-arbitrarily. That function
we cannot perform here."

and the Commission's findings must set forth the basic facts
waich support its conclusions.
(555 F.2d 163, 171)

"In making its determinations the Commission must
present in its order the basic (not merely "ulti-
mate") facts necessary to support reasonably its
conclusion regardine facts 1in issue. An "ultimate
fact” 1is generally expressed in the language of a
Statutory standard, such as 'the rate 1is reason-

able'; 'the action is in the public interest.'
'Basic facts' are those upon whicn the ultimate
fact rests. They are more detailed, but are not so
detailed as a summary of the evidence. 'The find-

ines need not take any particular form so long as
they fairly disclose ¥¥% the basic facts upon which
the board relies and 1its wultimate conclusions
therefrom #*#*#* - Pennsylvania R. Co. v. Dept. of
Publ. Utilities, 14 N.J. U411, 102 A.2d 618, 631

(N.J.  795L4); Davis, Administrative Law, §16.06,
450-451 (1958). See, Davis, Administrative Law,
§16.06, 449-454 (1958); Idaho Underground Water
User's Assoc. v. Idaho Power Co., supra, 89 Idaho
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at 155, 404 F.2d 859; Mountain View Rural Tel. Co.

v. Interstate Tel. Co., 55 Idaho 514, LS P.2d 723

{1335)77 " (Emphasis added)
The Commission's Report and Order in this case cannot withstap:
judicial secrutiny under the forecoing principles. The apparer
segregation of wheeline as separate and 1ndependent from tr:
rest of the utility's business 1is wholly unsupported bv nece:s.
sary findings. The Commission gives no indication of its re:.
sons for segregation and no Jjustification for the ultima::
effect which is to require the utility and/or its shareholde:
te bear the 1loss of approximately $400,000 in unrecovere
expense. For example, there is no finding that the Wheelin
Agreement was made in bad faith or is not compensatory. (By iu
disapproval of the fixed rate in the Wheelineg Agreement, to
Commissicn may have been thinking that the wheeling rate is U
be viewed in light of the cost of all transmission lines ix
cluding the new 230-KV line rather than on the basis of imbedlt
cost of tne 138-XV system which was to provide the wheelin
This rationale cannot be derived from the Report and Order
Further, the method of allocation is inconsistent with %

evidence. The {ommission's Report and Order fails to deal W

too

the evidence which shows that only 18.8% (not 46.97%) of
transmission capaczity is committed tec wheeling. To add furds
confusion to the Commission's rationale, the Report and 0r¥

. . C s . , £
includes meanincless finiings regardiing lack of approval ¢!
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“iectric Service Agreement and the Wheeling Acreement; jurisdic-
+ivn of the Commission to modify the agreements and general
:vatements that the agreements are not in the public interest.
Taese Findings and Conclusions are not connected in any way with
tnz Cormission's wultimate decision. The Commission assumed
surisdiction of the two coatracts; directed all of the parties
22 arrsar and heard evidence in an adversary proceeding. How-
v:r, it has failed to make any finding of basic fact with
rezpect to the Agreements and has side stepped its alleged
‘yrisdiction to either approve or amend the same. In summary.
tv¢ Comrission's Order wholly fails to show that the Commission

z2tted non-arbitrarily in disallowing the exvense.

CONCLUSION

Ihe Commission's ingquiry in this case 1is whether the
giiense  sought to be recovered 1s reasonable. Protestants'
fimernt that the Electric Service Agreement is void and lacks
rioer contract elements is wholly without wmerit and in any
tvent faile to address the issue before the Commission. The
-tility nas demonstrated by competent and substantial evidence

tns transmission line expense was incurred by it for the

cf its public utility obligation. There is no compe-
cvidence to impeach the utility's prima facie case. The

‘27zl Feport and Order of the Commission wholly fails to
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demonstrate that the Commission has acted non-arbitrarily i,
denying a portion of the expense.

The ~case should be remanded to the Commission with
directions to gfrant an 1increase 1in rates sufficient to allg
recoverv of the entire exoense incurred or that failing, :
rehezring consistent with the law applicable to the case. Ly
its further Order in this matter, the Commission should i
directed to authorize a surcnarge or other appropriate form ¢
rate relief to make the utility whole for the entire transmis
sion line expense 1incurred to the effective date of the ne

rates.

Respectfully submitted,

VAN COTT, BAGLEY, CORNWALL %
McCARTHY

Grant Macfarlane. Jr.

Attorneys for California-Pacific
Utilities Company

14171 East First South

Salt Lake City, Utah 84111
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