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JURISDICTIONAL STATEMENT
The appellees maintain that this Court does not have jurisdiction to hear this appeal be-
cause the appellant has not complied with Rule 4 of the Utah Rules of Appellate Procedure.
If the Court rejects this argument, however, this Court has jurisdiction to hear this appeal

under Utah Code §78-2-2 (1996) and Article VIIL, §3 of the Constitution of the State of

Utah.

STATEMENT OF ISSUES & STANDARD OF REVIEW

1. Does this Court have jurisdiction to hear this matter because the Estate of Kory Pas-
quin did not file its appeal within 30 days as required by Rule 4 of the Utah Rules of
Appellate Procedure? This Court reviews this legal issue for correctness, State v. Peter-
sen, 810 P.2d 421, 425 (Utah 1991). This issue was preserved in the trial court in the
Final Judgment entered by the District Court on March 2, 1999 (R. 678), and by the
Stipulation of the parties dated December 23, 1999 (R. 808-810).

2. Isthe Estate’s appeal barred by the terms of the Stipulation dated December 23, 1999¢
The legal issues raised by this issue are reviewed for correctness, State v. Petersern, 810
P.2d 421, 425 (Utah 1991), and the factual issues are reviewed under an abuse of dis-
cretion standard. David K. Mast v. Brent Overson, 971 P.2d 928 (Utah App.
1998.).This issue was preserved by the Stipulation of the parties dated December 23,
1999 (R. 808-810).

3. Is there a statutory basis for the District Court’s award of reasonable attorney’s fees to
the appellees? This Court reviews the legal issues raised by the District Court’s deci-

sion for correctness, State v. Petersen, 810 P.2d 421, 425 (Utah 1991). This issue was
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preserved in the trial court by Karly’s Motion and Memorandum for Attorney’s Fees
(R. 404). |

Does the doctrine of estoppel bar the Estate’s appeal? This issue of law arises for the
first time on appeal, and arises because of the appeal; therefore, it could not be raised
at the District Court level. This Court has considered a new issue of law arising in an
appeal de novo. See, e.g., State v. Newman, 928 P.2d 1040, 1043 (Utah App. 1996).
Moreover, in the event that this Court reverses the District Court’s rulings and re-
mands for further proceedings, this Court should consider this issue because it would
arise on remand. See, e.g. State v. James, 819 P.2d 781, 795 n. 42 (Utah 1991). The issue
arises out of the Stipulation of the parties. (R. 808-810).

Does the doctrine of waiver bar the Estate’s appeal? This issue of law arises for the first
time on appeal, and arises because of the appeal; therefore, it could not be raised at the
District Court level. This Court has considered a new issue of law arising in an appeal
de novo. See, e.g., State v. Newman, 928 P.2d 1040, 1043 (Utah App. 1996). Moreover,
in the event that this Court reverses the District Court’s rulings and remands for fur-
ther proceedings, this Court should consider this issue because it would arise on re-
mand. See, e.g. State v. James, 819 P.2d 781, 795 n. 42 (Utah 1991). The issue arises out
of the Stipulation of the parties. (808-810).

Does the doctrine of quasi-estoppel bar the Estate’s appeal? This issue of law arises for
the first time on appeal, and arises because of the appeal; therefore, it could not be
raised at the District Court level. This Court has considered a new issue of law arising

in an appeal de novo. See, e.g., State v. Newman, 928 P.2d 1040, 1043 (Utah App.



1996). Moreover, in the event that this Court reverses the District Court’s rulings and
remands for further proceedings, this Court should consider this issue because it
would arise on remand. See, e.g. State v. James, 819 P.2d 781, 795 n. 42 (Utah 1991).
The issue arises out of the Stipulation of the parties. (R. 808-810).

Does the doctrine of judicial estoppel bar the Estate’s appeal? This issue of law arises
for the first time on appeal, and arises because of the appeal; therefore, it could not be
raised at the District Court level. This Court has considered a new issue of law arising
in an appeal de novo. See, e.g., State v. Newman, 928 P.2d 1040, 1043 (Utah App.
1996). Moreover, in the event that this Court reverses the District Court’s rulings and
remands for further proceedings, this Court should consider this issue because it
would arise on remand. See, e.g. State v. James, 819 P.2d 781, 795 n. 42 (Utah 1991).
The issue arises out of the Stipulation of the parties and this appeal. (R. 808-810).

Is the Estate’s appeal barred because it failed to raise its argument regarding the lack of
findings of fact and conclusions of law regarding the award of Karly’s attorney’s fees at
the District Court level? This is a legal issue reviewed for correctness. State v. Petersern,
810 P.2d 421, 425 (Utah 1991).

Can this Court imply findings of fact in the rulings of the District Court awarding
Karly her attorney’s fees and costs? The legal issues raised by this issue are reviewed
for correctness, State v. Petersen, 810 P.2d 421, 425 (Utah 1991), and the factual issues
are reviewed under an abuse of discretion standard. David K. Mast v. Brent Overson,
971 P.2d 928, 931 (Utah App. 1998.). This issue was preserved in the trial court in the

Judgment entered by the District Court on March 2, 1999 (R. 678), and by the Stipula-



tion of the parties dated December 23, 1999 (R. 808-810).

10.  Was the District Court’s award of Karly’s attorney’s fees and costs reasonable? This
factual issue is reviewed under an abuse of discretion standard. David K. Mast v. Brent
Overson, 971 P.2d 928, 931 (Utah App. 1998.). This issue was preserved in the trial
court in the Order Awarding Attorney’s Fees and Costs (R. 801-804) and by the

Court’s Ruling of July 27, 2000 (R. 937, 938-939).

STATUTORY PROVISIONS

The following statutes are attached in the addendum:

Utah Code §§ 78-45a-2 through 78-45a-10 (1997).

STATEMENT OF CASE
This is a case about a little girl, Karly Madsen, and her four year battle to be recognized as
the heir of her father, Kory Pasquin, who died in a boating accident at Lake Powell. Karly
was born out of wedlock to Kory Pasquin and Kristie Madsen. Because of drug abuse prob-
lems, Kristie Madsen eventually surrendered all parental rights over Karly to Kristie’s
mother, Yvette Madsen, who has since cared for the child and acted as her guardian. Kristie
is currently in drug rehabilitation.

Before Kory’s death, Kristie informed Kory that he was Karly’s father. In order to as-
sure Kory that he was, indeed, Karly’s father, Kory and Kristie went to the University of
Utah Eccles Institute of Human Genetics, DNA Paternity Testing Laboratory, to give blood
samples for the purpose of undergoing genetic testing to determine paternity. The DNA

tests showed, with an extraordinarily high degree of mathematical certainty, that Kory Pas-



quin was Karly’s natural father—the test resulted in a paternity index of 5021. The results
of the DNA test created a presumption of paternity under the Utah Uniform Act on Pater-
nity, Utah Code § 78-45a-10(3)(a) (1997) (a paternity index of only 150 is necessary to cre-
ate the statutory presumption).

Notwithstanding the overwhelmingly positive DNA test, however, after Kory’s death
the Estate of Kory Pasquin refused to recognize Karly as an heir to the Estate. That was
made by Candace Suiter, a former girlfriend of Kory Pasquin, who had been appointed as
the Estate’s personal representative. Ms. Suiter is the mother of Tory Pasquin. Kory Pas-
quin was also the natural father of Tory, who was born out of wedlock to Ms. Suiter. Ms.
Suiter’s refusal to recognize Karly as an heir was a transparent attempt to keep all of the Es-
tate’s assets for the benefit of her own child, Tory Pasquin.

Therefore, the Estate objected to the DNA test under the Utah Uniform Act on Pater-
nity, Utah Code §$ 78-45a-2 et seq. (UUAP), insisting that it had the right to a jury trial on
the paternity issue under the UUAP, in which Karly had to prove that she is Kory’s child.

On December 1-2, 1998, the Honorable Douglas L. Cornaby presided over a jury trial
regarding the paternity issue and regarding whether Karly was an heir of the Estate. At trial,
Karly submitted evidence that included testimony of Kristie Madsen that Kory was, indeed,
Karly’s father (after all, a mother would know). Kristie also testified that Kory had accom-
panied her to have blood drawn for the DNA test. In addition, Karly’s expert witness testi-
fied as to the validity of the DNA test and the virtual certainty that Kory was Karly’s natural

father. The jury rendered a verdict that Kory Pasquin was Karly’s natural father and an heir

to the Estate.
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Therefore, on March 2, 1999, Judge Cornaby entered a Final Judgment holding that
Karly was an heir entitled to one half of Kory Pasquin’s Estate, and that Karly was entitled
to her reasonable attorney’s fees and costs in an amount to be determined by the Court.
Karly’s counsel then filed a motion for attorney’s fees and costs, supported by the detailed
affidavit of her counsel. The Estate opposed Karly’s motion for attorney’s fees, protesting
that the amounts requested were unreasonable.

Judge Cornaby then held a hearing regarding the issue of fees, during which the Estate
called Karly’s counsel as its sole witness. The Estate extensively cross examined Karly’s
counse] regarding the fees and costs, and regarding his affidavit testimony. However, the
Estate submitted no evidence, either by affidavit or otherwise, to controvert the written and
oral testimony of Karly’s counsel. The District Court also heard oral argument from both
parties regarding Karly’s motion for fees. Finding that Karly’s attorney’s fees were reason-
able, the District Court entered an order awarding Karly all of her attorney’s fees in the
amount of $41,212.50 and $3,933.25 in itemized costs. The District Court rejected part of
Karly’s claim for costs, however, disallowing $800.03 in itemized costs.

The Estate then appealed all of the District Court’s rulings, including the Final Judg-
ment and the award of attorney’s fees and costs (that appeal, #990315-SC, is hereinafter re-
ferred to as Pasquin I). After the Estate filed Pasquin I, however, one Sheri Marion filed, in
the District Court, a Petition for Determination of Additional Heirs and Demand for No-
tice in the District Court. Sheri Marion’s Petition alleged that her child, Kody Jon Marion,
was also the child and heir of Kory Pasquin. Following negotiations between counsel, all

three parties stipulated as follows: 1) genetic testing would be performed to determine
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whether Kory was also Kody’s father, using the same laboratory, blood, DNA, and DNA in-
formation of Kory Pasquin that was used to determine that Kory was Karly’s natural father;
2) if the DNA test established that Kory was Kody Marion’s natural father, then it would
serve as “conclusive evidence” that Kory Pasquin was the father of both Karly Madsen and
Kody Marion; and 3) the Estate would then dismiss its appeal in Pasquin I; and 4) the par-
ties would modify the Final Judgment solely to state that Kody Marion is the natural child
of Kory Pasquin and an heir entitled to one-third of the Estate (thus, each child would re-
ceive one-third of the estate). The parties filed their Stipulation with the Court.

The second DNA test established that Kory Pasquin was the natural father of Kody
Marion. Therefore, the Estate dismissed its appeal in Pasquin I. Despite the Stipulation, the
Estate then filed a petition and several frivolous motions in the District Court attempting to
convince the District Court to vacate the Final Judgment it had appealed from in Pasquin I,
and sought to have the District Court reverse its award of Karly’s fees and costs. The Estate
obviously sought to vacate the Final Judgment because it knew it was bound by that judg-
ment, and that it had waived its right to appeal when it dismissed Pasquin I. Ultimately, the
District Court denied the Estate’s petition and motions, affirming its prior judgment and

orders, including the award of Karly’s attorney’s fees and costs.

On September 21, 2000, the District Court entered an Amended Final Judgment (a-
mended solely to include Kody Marion as an heir of the Estate). The Amended Final
Judgment incorporated the previous Final Judgment and award of attorney’s fees and costs
to Karly. Despite the Stipulation, the Estate has now filed the present appeal, seeking to re-

litigate issues regarding the award of Karly’s attorney’s fees and costs.
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STATEMENT OF FACTS
Some time in 1995, Kristie Madsen became pregnant with Kory Pasquin’s child. Kris-
tie informed Kory that she was pregnant with his child. On February 5, 1996, Kristie
gave birth to Kory’s child, Karly Madsen. (Trial Tr. Vol. 1, 57- 61 (December 1-2,
1999); R. 817, 57-61).
After Karly’s birth, Kory Pasquin told Kristie that he wanted to have genetic testing
done to determine whether he was Karly’s father. Kory and Kristie then went to the
University of Utah Eccles Institute of Human Genetics, DNA Paternity Testing Labo-
ratory, to give blood samples for the purpose of undergoing genetic testing to deter-
mine paternity. (Trial Tr. Vol. 1, 94-101; R. 817, 94-101).
The DNA tests showed, with an extraordinarily high degree of mathematical certainty
(99.7%), that Kory Pasquin was Karly’s natural father; the test resulted in a paternity
index of 5021. (Trial Tr. Vol. 2, 289-294; R. 818, 289-294).
Kory Pasquin died on October 26, 1996 when he was 28 years old. (R.1) At the time of
Kory’s death, Kory and Kristie Madsen were living together. (Trial Tr. Vol. 1, 53; R.
817, 53).
At the date of Kory’s death, Tori Lynn Pasquin was listed in the official birth records
as his child. (R.2) Tory is the child Kory Pasquin and one Candace Souter, who was
one of Kory’s former girl friends. (Aff. Of Geri Pasquin 3, R. 104). Thus, itappeared
that Kory died leaving behind two children.
Candace Souter appeared and filed an Application for Informal Appointment as the

Personal Representative of the Estate, in which she represented to the Court that her
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10.

child, Tory Pasquin, was the only child of Kory Pasquin. On March 4, 1997, Third
District Court Judge Tyrone E. Medley appointed Candace M. Souter, the mother of
Tory Pasquin, as the personal representative of the Estate of Kory Pasquin. (R. 8).

On April 1, 1997, Kristie Madsen filed a petition claiming that Karly Madsen, as a
child of Kory Pasquin, had a “property right in or a claim against the decedent’s es-
tate...” (R. 11).

Although Kristie initially appeared as guardian for Karly, because of drug abuse prob-
lems, Kristie was unable to fulfill her duties and obligations as a single parent for
Karly. Therefore, she surrendered all of her parental rights to Kristie’s mother, Yvette
Madsen, who has been acting as Karly’s parent and guardian. (Trial Tr., Vol. 1, 52; R.
817, 52). Kristie is currently in drug rehabilitation.

The Estate opposed Karly’s Petition, arguing that it was entitled to a trial in which
Karly had the burden of proving paternity. Judge Medley heard Karly’s Petition and
referred it to the trial calendar of the Hon. Leslie A. Lewis. (R. 38).

Because Ms. Souter had knowingly and intentionally misrepresented to the District
Court that Tory Pasquin was Kory’s only child, Karly filed a motion to remove Can-
dace Souter as personal representative of the estate. In support of her motion, Karly
filed the affidavits of Geri Pasquin (who is Kory’s mother), Julie Flarity (who is Kory’s
half-sister), and Kristie Madsen. All three affidavits contain sworn testimony that: 1)
all three witnesses knew that Karly was Kory’s child; 2) Kory had openly acknowl-
edged to them that Karly was his child; 3) Kory had supported Karly; 4) they knew Ms.

Souter; and 5) Ms. Souter had misrepresented to the District Court that Tory Pasquin
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1.

12.

13.

14.

I5.

16.

was Kory’s only child. (R. 104-109).

In her affidavit, Kory’s mother, Geri Pasquin, testified that:

I have serious concerns about whether Candy Suitter is looking out for the

interest of all interested persons or whether she is only looking out for her

own interests and that of her daughter, Tori. Indeed, in my experience, she

has not exhibited the degree of objectivity and reasonableness one would ex-

pect from a Personal Representative of an Estate”. (Aff. Geri Pasquin, § 9; R.

105).
In her affidavit, Julie Flarity testified that she knew both Ms. Souter and Kristie
Madsen, and that she had welcomed both women and their children into her home.
Julie testified that she spent many hours caring for both Karly and Tory. (Aff. Julie
Flarity § 8; R. 107). Ms. Flarity testified that “I am very concerned about whether
Candy Souter is acting in the best interests of both of his children, Tory Pasquin and
Karly Madsen.” (Aff. Julie Flarity 9 10; R. 107).
The District Court never ruled on Karly’s motion to remove Ms. Souter as personal
representative of the Estate.
The Estate then argued to the District Court that Karly had to establish paternity at
trial under the Utah Uniform Act on Paternity, Utah Code §§ 78-45a-1 et seq.
(UUAP) (R. 501). Under the UUAP, the standard of proof in a trial to determine pa-
ternity is “by a preponderance of the evidence.” Utah Code § 78-45a-6.5 (1997).
Karly represented to the Court that instead of causing Kory’s family the emotional
pain of exhuming Kory Pasquin’s body to obtain DNA samples, at trial she would rely
on the DNA test that had previously determined that Kory was Karly’s biological fa-
ther. (R.411).

The District Court granted the Estate’s request for a trial, and scheduled a jury trial to
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17.

18.

19.

20.

21.

occur on December 1-2, 1998.

On January 16, 1998, Karly filed a motion to award her reasonable attorney’s fees and
costs she had incurred and would be forced to incur through trial, thus preserving her
claim for attorney’s fees and costs. (R. 404).

The Honorable Douglas L. Cornaby presided over the jury trial on December 1 and 2,
1998. (Trial Tr., vol. 1, 1; R. 817).

After a two day trial, a jury rendered a verdict that Kory Pasquin was the natural father
of Karly Madsen and an heir to the Estate. (Trial Tr., Vol. 2, 357-360; R. 818, 375-
360).

On March 2, 1999, the District Court entered its Final Judgment that Karly Madsen is
an heir of Kory Pasquin’s Estate, and that she was thus entitled to one-half of the Es-
tate. The Final Judgment also held that Karly was entitled to an award of reasonable
attorney’s fees and costs incurred in pursuing her petition in an amount to be deter-

mined by the Court. (R. 678) A copy of the Final Judgment is attached in the Adden-

dum to this brief.

Therefore, on January 26, 1999 Karly’s counsel, David W. Steffensen, filed an affidavit
regarding Karly’s attorney’s fees, costs, and witness fees incurred in litigating the pa-
ternity issue. Mr. Steffensen’s affidavit detailed the experience of counsel, the hourly
rate of counsel that was competitive in the community, and the number of hours
worked on the case. Attached and incorporated into Mr. Steffensen’s affidavit was a
detailed itemized narrative of services rendered, including detailed descriptions of

work performed, when the work was performed, and time required for each task. (Aff.
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22.

23.

24.

David W. Steffensen Regarding Attorney’s Fees, Costs and Witness Fees (January 25,
1999); R. 639-650). A copy of Mr. Steffensen’s Affidavit is attached in the Addendum
to this brief.

The District Court reviewed the affidavit of Karly’s counsel, and on April 29, 1999,
held a hearing regarding Karly’s motion for attorney’s fees and costs. During the hear-
ing, the Estate called Karly’s counsel as a witness and extensively cross-examined him
under oath. The District then heard oral argument regarding the motion. Ultimately,
the District Court awarded Karly attorney’s fees of $41,212.50 and costs of $3,933.25.
The District Court denied Karly $800.03 of her itemized costs. (Order Awarding At-
torney’s Fees (August 24, 1999); R. 801-804). A copy of the Order is attached in the
Addendum to this brief.

The Estate filed a Notice of Appeal from the Final Judgment on March 31, 1999, ap-
pealing all aspects of the District Court’s rulings, including the award of Karly’s attor-
ney’s fees and costs. (R. 686)

After the Estate filed its appeal one Sheri Marion filed, in the District Court, a Petition
for Determination of Additional Heirs and Demand for Notice in the District Court.
Sheri Marion’s Petition alleged that her minor child, Kody Jon Marion, was also the
natural child and heir of Kory Pasquin. (R. 695)

Therefore, following negotiations between counsel, the parties stipulated as follows: 1)
a DNA test would be performed to determine whether Kory was also Kody’s father,
using the same blood, DNA, and DNA information of Kory Pasquin that was used to

conclusively determine that Kory was Karly’s natural father; 2) if the test was positive,
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26.

27.

28.

29.

the parties would add Kody Marion as an heir of the Estate; 3) if the DNA test estab-
lished that Kory was Kody Marion’s natural father, then it would serve as “conclusive
evidence” that Kory Pasquin was the father of both Karly Madsen and Kody Marion;
4) the Estate would then dismiss its appeal from the Final Judgment; and 5) the parties
would modify the Final Judgment to state that Kody Marion is the natural child of
Kory Pasquin and an heir of the Estate. The parties filed the Stipulation with the Court
on January 3, 2000. (R. 808-810) (the “Stipulation”). A copy of the Stipulation is at-
tached in the Addendum to this brief.

The DNA test proved that Kory Pasquin was, indeed, the natural father of Kody
Marion. Therefore, the Estate filed Estate of Kory Pasquin’s Notice of DNA Test Re-
sults and Recognition of Heirs, which gave notice that Karly was a child and heir of
Kory Pasquin. (R. 842)

Therefore, the Estate dismissed its appeal from the Final Judgment. (R. 820)
Recognizing that it was bound by the terms of the Stipulation and the Fmal Judgment,
the Estate then began an extensive battle to avoid the judgment and its award of
Karly’s attorney’s fees. The Estate filed, in the District Court, a Petition to Vacate Final
Judgment, and brought several frivolous motions in the District Court in an attempt
to convince the Court to vacate the Final Judgment and rescind its award of Karly’s at-
torney’s fees. (R. 822-824).

Ultimately, on July 27, 2000, the District Court issued an order entitled “Court’s Rul-

ing.” The Court’s Ruling denied the Estate’s Petition to vacate the final judgment, and

stated:
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After again carefully reviewing the record, the Court agrees with Ms. Madsen
that the issue of attorney’s fees has clearly been adjudicated in her favor.
Moreover, after reviewing the basis for this award, the Court remains con-
vinced that it was proper in the first place. The Court is not inclined nor is
there a legal basis to revisit the issue of attorney’s fees.

Court’s Ruling, 2-3 (July 27, 2000); R. 937, 938-939). The Court entered the Amended Final

Judgment on September 26, 2000, which included Kody Marion as an heir. Thus, after con-

sidering the evidence, two District Court judges (Judges Cornaby and Lewis) separately

reached the same conclusion that the award of Karly’s attorney’s fees and costs was reason-
able.

30. The Estate then filed a Notice of Appeal on October 17, 2000, appealing the award of
Karly’s attorney’s fees.

31. Although the Estate has always argued that Karly’s attorney’s fees of $41,212.50 were
unreasonable, the Estate filed in the District Court a Petition to Dispose of Estate
Property, dated June 7, 1999. The Petition revealed that John Pasquin, Kory’s father,
had been paying the Estate’s legal fees and costs, which amounted to $40,023.00. (Pet.

Dispose Estate Prop., 2, R. 760, 761, 764). Thus, Kory’s father was fueling the battle to

block Karly’s claim to her share of the Estate.

SUMMARY OF ARGUMENT
On -appeal, the Estate argues that this Court should reverse the District Court’s award of
Karly’s attorney’s fees, and argues two issues: 1) there is purportedly no statutory basis for
the award of attorney’s fees; and 2) the District Court failed to enter findings of fact and
condlusions of law to support the award of Karly’s attorney’s fees. However, the Estate also

argues a number of other issues that are scattered throughout its brief in random order.
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The Court should reject the Estate’s arguments, and affirm the District Court’s rulings

and the award of attorney’s fees and costs to Karly for the following reasons:

I.

This Court has no jurisdiction to hear this appeal because the Estate did not file its ap-

peal within thirty days of the entry of the Final Judgment in this matter as required by

Rule 4 of the Utah Rules of Appellate Procedure;

The Estate’s appeal is barred by the terms of the Stipulation.

There is explicit statutory authority for the award of Karly’s attorney’s fees;

The Estate’s appeal is barred by the doctrine of estoppel;

The Estate’s appeal is barred by the doctrine of waiver;

The Estate’s appeal is barred by the doctrine of quasi-estoppel;

The Estate’s appeal is barred by the doctrine of judicial estoppel;

The Estate failed to raise the lack of findings of fact and conclusions of law regarding
the award of attorney’s fees at the District Court level, and is thus barred from raising
it on appeal for the first time;

Findings of fact and conclusions of law are implicit in the District Court’s award of
attorney’s fees and costs to Karly. Judge Cornaby, after reviewing written testimony
and evidence, and after presiding over a hearing, held Karly’s attorney’s fees and costs
to be reasonable and entered an order awarding her the fees. Moreover, Judge Lewis
carefully reviewed the evidence considered by Judge Cornaby, and issued a written

ruling upholding the award of attorney’s fees; and

10. Karly’s attorney’s fees were reasonable.
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ARGUMENT
1. This Court has no jurisdiction to hear this appeal because the Estate did not file its

appeal within thirty days of the entry of the Final Judgment in this matter as required
by Rule 4 of the Utah Rules of Appellate Procedure.

The District Court entered the Final Judgment awarding Karly her attorney’s fees and costs
on March 22, 1999. The Estate filed its Notice of Appeal in the present action on October
17, 2000, one year and seven months after the District Court entered its Final Judgment.
Rule 4 of the Utah Rules of Appellate Procedure requires that a notice of appeal must be
filed within 30 days of the date the District Court enters judgment or order appealed from.
Therefore, because the Notice of Appeal was not filed within 30 days of the date of the Final
Judgment, this Court lacks jurisdiction to hear the Estate’s appeal, and the Court should

dismiss the Estate’s appeal.

2. ThekEstate’s appeal is barred by the terms of the Stipulation.

Under Utah law, stipulations are conclusive and binding on the parties.l “Ordinarily, courts
are bound by the stipulations of the par’cies.”2 Therefore, the Estate is bound by the terms of
the Stipulation.

Under the clear and unambiguous terms of the Stipulation, if genetic testing proved
that Kody Marion was Kory’s child, the results were to be taken as “conclusive evidence”

that Karly is the natural child of Kory, “therefore determining once and for all that Kody

' Maxwell v. Maxwell, 796 P.2d 403, 406 (Utah App. 1990); Higley v. McDonald, 685 P.2d
496, 499 (Utah 1984); Dove v. Cude, 710 P.2d 170, 171 (Utah 1985).

* First Denver Mortgage Investors v. Zundel, 600 P.2d 521, 527 (Utah 1979).
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Marion and Karly Madsen are heirs to the estate of Kory Pasquin.” Stipulation ¥ 2 (Decem-
ber 23, 1999). Furthermore, in such case, the Estate was required to dismiss its appeal in
Pasquin I. If the Estate wanted to appeal the Final Judgment and award of Karly’s attorney’s
fees, it could have proceeded with Pasquin I Instead, the Estate chose to enter into the
Stipulation. Karly relied on the Estate’s agreement to dismiss its appeal when she entered
into the Stipulation—the s<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>