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JURISDICTIONAL STATEMENT
The Supreme Court has jurisdiction in this matter pursuant to Section 78-2-2(3)(j),

Utah Code Annotated 1953, as amended.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

Issue No. 1: Whether the trial court correctly ruled that the pertinent portions of
the sales brochure relating to the subject yacht cannot form enforceable express
warranties under the Utah Commercial Code or the Utah Consumer Sales Practices Act
where Plaintiff had demanded a trial by jury and where the ruling was based upon a
motion to dismiss by Defendant KCS International, Inc., which was converted to a
motion for summary judgment by the trial court.

Record Citation Showing Issue Was Preserved: Record Pages 445-449,

Issue No. 2: Whether the trial court correctly ruled that the pertinent portions of
the sales brochure relating to the subject yacht lack specificity to become material to
Plaintiff’s purchase of the yacht and therefore cannot constitute material facts which
could be negligently misrepresented in the brochure where Plaintiff had demanded a trial
by jury and where the ruling was based upon a motion to dismiss by Defendant KCS
International, Inc., which was converted to a motion for summary judgment by the trial
court.

Record Citation Showing Issue Was Preserved: Record Pages 445-449.



Issue No. 3: Whether the trial court correctly dismissed with prejudice all of
Plaintiff’s claims against Defendant KCS International, Inc.
Record Citation Showing Issue Was Preserved: Record Pages 445-449.

Standard of Review for Issues Presented (Same for All Issues Presented):

In reviewing a grant of summary judgment, the Supreme Court views facts and all
reasonable inferences drawn therefrom in the light most favorable to the nonmoving

party (Plaintiff). Glover v. Boy Scouts of America, 923 P.2d 1383, 1384 (Utah 1996).

Rule 56(c), U.R.C.P.

Summary Judgment is appropriate only when no genuine issues of material fact
exist and the moving party (Defendant KCS International, Inc) is entitled to judgment as
a matter of law. Glover v. Boy Scouts of America, 923 P.2d 1383, 1385 (Utah 1996).
Rule 56(c), U.R.C.P.

Because entitlement to summary judgment is a question of law, the Supreme
Court accords no deference to the trial court’s resolution of the legal issues presented.
Glover v. Boy Scouts of America, 923 P.2d 1383, 1385 (Utah 1996). Rule 56(c),
U.R.C.P.

The Supreme Court determines only whether the trial court erred in applying the
governing law and whether the trial court correctly held that there were no disputed
issues of material fact. Glover v. Boy Scouts of America, 923 P.2d 1383, 1385 (Utah

1996). Rule 56(c), U.R.C.P.



CONTROLLING LEGAL PROVISIONS

Utah Code § 70A-2-313. Express warranties by affirmation, promise, description,
sample

(1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to
the goods and becomes part of the basis of the bargain creates an express warranty that
the goods shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain creates
an express warranty that the goods shall conform to the description.

(c) Any sample or model which is made part of the basis of the bargain creates an
express warranty that the whole of the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express warranty that the seller use formal
words such as "warrant" or "guarantee" or that he have a specific intention to make a
warranty, but an affirmation merely of the value of the goods or a statement purporting to
be merely the seller's opinion or commendation of the goods does not create a warranty.

Uniform Commercial Code § 2-313. Express warranties by affirmation, promise,
description, sample

Utah Code § 70A-2-313 has enacted this relevant, model section verbatim.

The text of the Official Comment to Uniform Commercial Code § 2-313 is included
as “Appendix D” to the present brief.




[Utah Consumer Sales Practices Act]
Utah Code § 13-11-2. Construction and purposes of act
This act shall be construed liberally to promote the following policies:
(1) to simplify, clarify, and modernize the law governing consumer sales practices;

(2) to protect consumers from suppliers who commit deceptive and unconscionable
sales practices;

(3) to encourage the development of fair consumer sales practices;

(4) to make state regulation of consumer sales practices not inconsistent with the
policies of the Federal Trade Commission Act relating to consumer protection;

(5) to make uniform the law, including the administrative rules, with respect to the
subject of this act among those states which enact similar laws; and

(6) to recognize and protect suppliers who in good faith comply with the provisions of
this act.

[Utah Consumer Sales Practices Act]
Utah Code § 13-11-4. Deceptive act or practice by supplier

(1) A deceptive act or practice by a supplier in connection with a consumer transaction
violates this chapter whether it occurs before, during, or after the transaction.

(2) Without limiting the scope of Subsection (1), a supplier commits a deceptive act or
practice if the supplier knowingly or intentionally:

(a) indicates that the subject of a consumer transaction has sponsorship, approval,
performance characteristics, accessories, uses, or benefits, if it has not;

(b) indicates that the subject of a consumer transaction is of a particular standard,
quality, grade, style, or model, if it is not;



[Utah Consumer Sales Practices Act]
Utah Code § 13-11-5. Unconscionable act or practice by supplier

(1) An unconscionable act or practice by a supplier in connection with a consumer
transaction violates this act whether it occurs before, during, or after the transaction.

(2) The unconscionability of an act or practice is a question of law for the court. If it is
claimed or appears to the court that an act or practice may be unconscionable, the parties
shall be given a reasonable opportunity to present evidence as to its setting, purpose, and
effect to aid the court in making its determination.

(3) In determining whether an act or practice is unconscionable, the court shall consider
circumstances which the supplier knew or had reason to know.




STATEMENT OF THE CASE

This appeal originates from consumer claims against a retailer (SDNCO, Inc, dba
Wasatch Marine) and manufacturer (KCS International, Inc., dba Cruisers Yachts)
relating to the purchase of yacht costing the consumer over $150,000.00.

This an appeal from a multiple-party and multiple claim case in the Third Judicial
District Court, Salt Lake Department, where the order appealed from (Summary
Judgment for KCS International, Inc., dba Cruisers Yachts on all of Plaintiff’s claims)
has been certified as a final order by the trial court pursuant to Rule 54(b) of the Utah
Rules of Civil Procedure. The two parties remaining in front of the trial court, after entry
of the trial court’s order which is the subject of this appeal, are the Plaintiff and
Defendant SDNCO, Inc., doing business as Wasatch Marine. The claims remaining in
front of the trial court are those of the Plaintiff against Defendant SDNCO, Inc.
(including asserted violations of the Utah Consumer Sales Practices Act, breach of
contract and the duty of good faith and fair dealing, various U.C.C. claims such as
rejection/revocation of acceptance and unconscionability and breach of warranties,
claims for negligent misrepresentation, punitive damages, and equitable relief).

Purchase of the Yacht

Plaintiff was shopping for a yacht in or about December, 1998. 2™ Amended
Complaint § 9 (Record Pages 273-274). During that time period, while at the dealership

location of SDNCO, Inc. dba Wasatch Marine, a retailer for boats manufactured by KCS



International, Inc., dba Cruisers Yachts (hereinafter identified as “Cruisers Yachts”),
Wasatch Marine provided Plaintiff with a 1999 sales brochure produced by Cruisers

Yachts relating to its line of model year 1999 yachts. 2" Amended Complaint § 19 and

82 (Record Pages 275-276). Prior to entering into any agreement to purchase a 1999
model 3375 Esprit Cruisers Yacht, Plaintiff read and reviewed page thirty of the 1999
Cruisers Yacht sales brochure. Final Order, Findings of Fact, § 2 (Record Page 446 and
Page 2 of “Appendix A”). Page thirty of the 1999 Cruisers Yacht sales brochure

specifically pertained to the 1999 model 3375 Esprit Cruisers Yacht. Final Order

Findings of Fact, § 1 (Record Page 446, Page 2 of “Appendix A”, and Page 30 of

“Appendix C”). Page thirty of the 1999 Cruisers Yacht sales brochure specifically
shows a photograph of a yacht moving through the water under its own influence at,
what appears to be, a good clip ( Page 30 of “Appendix C”). Above the photograph is
the designation "3375 ESPRIT." Below the photograph is language which states the
following:
"Offering the best performance and cruising accommodations in its class, the 3375
Esprit offers a choice of either stern-drive or inboard power, superb handling and

sleeping accommodations for six."

Final Order, Findings of Fact, § 1 (Record Page 446, Page 2 of “Appendix A”, and Page 30 of

“Appendix C”).
Based in part on page thirty of the 1999 Cruisers Yacht sales brochure pertaining to the

1999 model 3375 Esprit Cruisers Yacht, Plaintiff, on or about December 23, 1998, agreed to
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purchase a 1999 model 3375 Esprit Cruisers Yacht from Wasatch Marine for a sum exceeding
$150,000.00. 2" Amended Complaint § 19, 20, 22, and 23 (Record Pages 275-276). The yacht
purchased by the Plaintiff was not present at Wasatch Marine and, at the time of the transaction,
it was agreed that the yacht would be provided by Wasatch Marine to Plaintiff by May 1, 1999.

2" Amended Complaint § 24 (Record Page 276). As part of the terms of the transaction,

Plaintiff gave a $15,000.00 check deposit to Wasatch Marine on or shortly after December 23,

1998. 2" Amended Complaint § 26 and 27 (Record Pages 276-277).

Problems with the Yacht

The subject yacht, when it did arrive at Wasatch Marine, was missing a power windlass
order by Plaintiff. 2" Amended Complaint § 31 (Record Pages 277). Plaintiff was required to
pay the balance of the purchase price to Wasatch Marine prior to the initial test drive of the
subject yacht on Utah Lake despite an earlier promise to the contrary. 2" Amended Complaint
935 and 36 (Record Page 278). During the initial test drive on Utah Lake on or about May 20,
1999, the mechanism for raising the yacht’s engines malfunctioned. Specifically, the outdrives

could not be raised remotely as they were designed to do. 2™ Amended Complaint § 45 (Record

Page 279). Plaintiff was subsequently informed by Wasatch Marine that the mechanical
problem experienced was not minor and that all of the gears and wiring had to be replaced. 2
Amended Complaint § 55 (Record Page 281).

During a subsequent test of the yacht at Lake Powell at the end of May of 1999, the yacht

experienced several other problems. These problems included the fact that the engines’ gears



would not mesh smoothly and were very difficult to shift. Additionally, the yacht’s engines
became unusually hot while traveling slowly on the water and, thereafter, would overheat at a
speed above an idle. Finally, the system alarm would sound and light without any apparent
cause. The breakdown of the yacht, due to no fault of Plaintiff or its agents, was only thirty (30)
minutes outside of Bullfrog bay and required a slow return at idle to the marina. 2™ Amended
Complaint § 62-64 (Record Page 282). Although mechanics dispatched by Wasatch Marine did
appear to remedy the problem with the yacht’s engines overheating, the difficulty with the gears
was not fixed. 2™ Amended Complaint § 66 (Record Page 283).

During the next test of the yacht at Lake Powell on or about June 11* and 12* of 1999,
the yacht experienced several problems: 1) the gears remained difficult to shift and would not
mesh smoothly; 2) the system alarm would sound at idling speed but would go silent at cruising
speed; 3) the yacht’s air conditioning system operated erratically and inconsistently, sometimes
failing to function at all; 4) the yacht’s carbon monoxide (CO) detector would sound without
apparent cause; 5) the generator malfunctioned and issued a burning electrical smell followed
by smoke filling the cabin; 6) the upper level dashboard screw were not screwed into any
moorings and hung unconnected in their holes in the faceplate; and 7) the rear door of the yacht
was misaligned and would not latch creating a hazard for the Boud family. 2™ Amended
Complaint § 70 (Record Pages 283-284). Following another repair attempt by the mechanics of
Wasatch Marine at Lake Powell, Wasatch Marine called Plaintiff and represented the defects to

be serious, apologized for the defects, and indicated that the defects required the return of the



yacht to Salt Lake City for repairs by Wasatch Marine. 2™ Amended Complaint § 72-73

(Record Pages 284-285).

Legal Proceedings

Shortly after the return of the yacht to Wasatch Marine Plaintiff rejected the yacht

(alternatively revoking acceptance of the yacht). 2" Amended Complaint 9 86, 89, and 94

(Record Pages 286-288). Plaintiff has alleged that Wasatch Marine requested a recission or
replacement product from Cruisers Yachts but that the Cruisers Yachts has refused to comply
with Wasatch Marine’s request. 2™ Amended Complaint § 134 (Record Page 297). Plaintiff
filed suit thereafter when Wasatch Marine also refused to void the purchase agreement of the
yacht, return monies paid, and release Plaintiff from any further obligation relating to the yacht
and transaction. 2*¢ Amended Complaint § 90 (Record Page 287). Plaintiff’s claims in its
lawsuit included claims against the Cruisers Yachts for breach of contract/express warranty,
violation of the Utah Consumer Sales Practices Act, negligent misrepresentations, equitable
relief, and punitive damages. A trial by jury was demanded. See 2" Amended Complaint
(Record Pages 271 and 303).

On or about June 22, 2000, after having been served with a copy of Plaintiff’s 2™
Amended Complaint, Cruisers Yachts filed a Rule 12(b)(6) Motion to Dismiss (Record Pages
334-335) and supporting Memorandum (Record Pages 336-345) asserting that 1) the
promotional literature (1999 Cruisers Yachts sales brochure -- particularly page 30), as a matter

of law, cannot form the basis of an express warranty or negligent misrepresentation; and 2)

-10-



Plaintiff failed to allege all of the necessary elements of its claims. Plaintiff filed a timely
Opposition Memorandum (Record Pages 380-397), Cruisers Yachts filed a timely Reply
Memorandum (Record Pages 403-413), and the trial court heard oral argument on the Motion
on September 11, 2000.

At the time of the hearing, the Court converted the Motion to Dismiss to a Motion for
Summary Judgment based upon the court’s review of matters outside the pleadings, specifically

the entire sales brochure. Final Order, Page 2 (Record Page 446 and Page 2 of “Appendix A”).

The trial court held that the portions of the sales brochure relevant to the yacht at issue were
"merely sales talk" and lacked "the specificity necessary to form the basis of an enforceable
express warranty under either Utah UCC provisions or the Utah Consumer Sales Practices Act."
Final Order, Conclusions of Law, § 2 (Record Page 447 and Page 3 of “Appendix A”). The
trial court also held that since the portions of the sales brochure relevant to the yacht at issue
lacked the "specificity to create an express warranty," it also lacked the "specificity to become
material to the Plaintiff’s purchase" and could not therefore "constitute a material fact that could
be negligently misrepresented in the brochure." Final Order, Conclusions of Law, 13 (Record
Page 447 and Page 3 of “Appendix A”). As a result of its findings of fact and conclusions of
law, the trial court ordered all of Plaintiff’s claims against Cruisers Yachts to be dismissed with
prejudice. Final Order, Order of Dismissal, § 1 (Record Page 447 and Page 3 of “Appendix
A”). Upon the oral request of Plaintiff’s counsel made at the time of the hearing and with the

concurrence of counsel for Cruisers Yachts, the Court certified the dismissal of Plaintiff’s

-11-



claims against Cruisers Yachts as a final judgment pursuant to Rule 53(b), U.R.C.P. on October
17, 2000 (Record Page 447-448 and Pages 3-4 of “Appendix A”). A true and correct copy of
the final Order entitled "FINDINGS, CONCLUSIONS, ORDER OF DISMISSAL and RULE 54(b)
CERTIFICATION" entered on October 17, 2000 (Record Pages 445-449), is attached as
"Appendix A" (hereinafter identified as "Final Order"). A timely “Notice of Appeal” was filed
on November 16, 2000 (Record Pages 453-454), followed by the timely filing of a “Docketing

Statement” with this Court.

-12-



SUMMARY OF ARGUMENT
A. Express Warranties

Express Warranties by sellers are statutory creatures under the Uniform Commercial
Code as it has been adopted in Utah. See Utah Code § 704-2-313. A reasonable person
standard is used to determine whether the language of a seller results in an express warranty by
affirmation, promise, or description as opposed to seller’s talk, opinion, or “puffery.” In
general, if the finder of fact determines that a reasonable person would have entered into a
transaction based upon an affirmation, promise, or description, an express warranty be found.

A determination of whether a warranty exists and whether any warranty has been
breached is ordinarily one for the trier of fact. Pacific Marine Schwabacher, Inc. v. Hydroswift
Corp., 525 P.2d 615, 619 (Utah 1974). Plaintiff has requested a jury trial. In this matter, a jury
would normally have made the decision as to whether or not Cruisers Yachts made any express
warranties to Plaintiff but for the trial court’s summary judgment ruling dismissing Plaintiff’s
claims against Cruiser’s Yachts.

Because entitlement to summary judgment is a question of law, the Supreme Court
accords no deference to the trial court’s resolution of the legal issues presented. See Rule 56(c),
U.R.C.P. and Glover v. Boy Scouts of America, 923 P.2d 1383, 1385 (Utah 1996). This Court
should views the facts presented and all reasonable inferences drawn therefrom in the light most
favorable to Plaintiff. Id. at 1384. It is Plaintiff’s assertion that, under this standard of review

and the undisputed facts, a “reasonable” jury could find that Cruisers Yachts made express

-13-



warranties to Plaintiff in its promotional materials, as Plaintiff has alleged.

Plaintiff claims and has previously asserted that Cruisers Yachts, through its promotional
literature, represented and described the yacht Plaintiff ultimately purchased as:

1. “offering the best performance and cruising accommodations in its class” and

2. providing “superb handling.” among other included statements.
See Cruisers Yachts Promotional Material, Page 30, attached to the present Brief as “Appendix
C.” Additionally, these claims were positioned immediately below a photograph of the
identified model of yacht Plaintiff purchased, the 3375 ESPRIT, which photograph shows the
identified yacht moving at an apparently good rate of speed, as evidenced by the displaced
water, spray, and the levitated prow (forepart) of the yacht. (Page 30 of “Appendix C”).

Express Warranty Analysis

1. “Affirmation of Fact or Promise” or “Description of the Goods” versus “Puffing”

In State By and Through Div. of Consumer Protection v. GAF Corp., 760 P.2d 310, 315

(Utah 1988), this Court (quoting in part 3 R. Anderson, Anderson on the Uniform Commercial
Code, § 2-313:50, at 44 (3d ed. 1983)) stated,

“An affirmation of fact, a promise, or a description of the goods must be
judged objectively against the meaning that a reasonable person would
have taken from the statement . . . In determining reasonableness, a court
should consider such factors, among others, as ‘(1) the ability of the buyer
to see and understand for himself, (2) the vagueness of the statement, and

(3) the incredibility of the statement.’”
(Underline Emphasis Added)

The determination of whether or not statements and the Photo in Cruisers Yachts
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promotional materials potentially qualify as enforceable warranties is the issue upon which the
present appeal is primarily based. The trial court, under its Final Order. Conclusions of Law
2-3 (Record Page 447 and Page 3 of “Appendix A”), stated that:

« 2. The Court concludes that the referenced portion of the sales

brochure is merely sales talk and lacks the specificity necessary to form the

basis of an enforceable express warranty under either the Utah UCC

provisions or the Utah Consumer Sales Practices Act.

3. The Court concludes that since the referenced portion of the

sales brochure lacks specificity to create an express warranty, it also lacks

specificity to become material to the Plaintiff’s purchase and cannot

therefore constitute a material fact that could be negligently misrepresented

in the brochure.”
(Record Page 447). While the focus of the claims for express warranty in Cruisers Yachts
promotional brochure is directed to Page 30 of the brochure (which brochure is attached as
“Appendix C”), it should be clear that the trial court specifically considered “the entire sales
brochure” in making its ruling. (Record Page 446; Final Order, Page 2 of “Appendix A”).

Plaintiff does not dispute the position that “[t/he line between puffing and warranting is
often difficult to draw, but the more specific the statement the more likely it constitutes a
warranty.” Downie v. Abex Corp., 741 F.2d 1235, 1240 (10* Cir. 1984), 39 U.C.C. Rep. Serv.
427. Nevertheless, Plaintiff, on appeal, makes essentially two responsive arguments to the
review and decision of the trial court. First, Plaintiff asserts that, contrary to the opinion of the
trial court, the identified statements and Photograph, individually and/or collectively, are

specific enough to be “susceptible” to the creation of a warranty. Second, Plaintiff asserts that

the trial court failed to properly consider factors provided for in GAF other than the “vagueness
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of the statement,” despite the fact that several additional factors were addressed by Plaintiff,
through counsel, in briefing and at oral argument.

First Responsive Argument

Statements such as “offering the best performance and cruising accommodations in its
class” and providing “superb handling,” while not stated in a technical fashion which the
average, reasonable person might not understand anyway, are sufficiently clear in and of
themselves, particularly when combined with the photograph, to provide a clear understanding
of some specific qualities of the product are being represented. Similarly, the Supreme Court of
the State of Washington, in Federal Signal Corp. v. Safety Factors, Inc., 886 P.2d 172, 179
(Wash. 1994), 125 Wn.2d 413, 25 U.C.C. Rep. Serv.2d 765, advised the trial court in the case
through its decision that, “affirmations of fact or promises will generally relate to the quality of
a good.” See also Keith, 220 Cal. Rptr. at 395, which states that, “4 warranty relates to the
title, character, quality, identity, or condition of the goods.” Plaintiff asserts that the
representations made go straight to the quality, character, and condition of the product
purchased. It is Plaintiff’s position that the average, reasonable person could clearly envision
and comprehend that some identifiable characteristics are being promised.

A resort to case law on the subject also provides sufficient decisions to support the
assertion that the representations made are “susceptible” of being determined to be express

warranties and not overly vague. In briefing for the trial court and at oral argument, Plaintiff

directed the trial court’s attention to Summers v. Provo Foundry & Machine Co., 178 P. 916
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(Utah 1919). In Summers, a case which considered alleged express warranties relating to an
automobile, this Court stated,

“While the warranties are denied in the answer, the evidence 1s
undisputed that before the trade was consummated plaintiff asked
defendant's salesman what guarantee would be given on the Hudson car,
and plaintiff was told that "it is a good car; the company is behind it, and it
is guaranteed against all defects in workmanship and material"; that at the

time the car was shown plaintiff he was informed by defendant's sales

agent that it would do anything that any other Hudson Super-Six would do,
and that it was the same type of car that had made the Pike's Peak climb

which had been extensively advertised. The car referred to was pointed out
and after more talk of the same kind the trade was made. There was a
warranty as to the car being free from defects as to material and
workmanship, but we regard the statement that the car would do
whatever any other Super-Six would do as also amounting to an

express warranty, and not mere ''seller's talk," or an expression of
opinion. The statements made come within the following definition of
warranty as given in Comp. Laws Utah 1917, § 5121:

‘Any affirmation of fact and any promise by the seller relating to the

goods is an express warranty if the natural tendency of such affirmation

or promise is to induce the buyer to purchase the goods, and if the

buyer purchases the goods relying thereon. No affirmation of the value

of the goods, nor any statement purporting to be a statement of the

seller's opinion only, shall be considered as a warranty.’

[Underline and Bold Emphasis Added]

1d. at 917. Although Summers was decided under the relevant provision of Utah’s enactment of
the Uniform Sales Act, the predecessor to the Uniform Commercial Code, it is substantially
similar to the Commercial Code provision at issue. Numerous decisions from other jurisdictions

are cited to give this Court a feel for the dividing line between “puff” and “warranty.”

Utah case law is clear that sales literature and other promotion materials may form the
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basis of an express warranty or warranties. State By and Through Div. Of Consumer Protection

v. GAF Corp., 760 P.2d 310, 315 (Utah 1988). Furthermore, a consumer may still recover for

breach of express warranties from a manufacturer (such as Cruisers Yachts) or other party even
if the consumer did not purchase directly from such a party. See GAF at 315.

Second Responsive Argument

Pursuant to GAF, the trial court, in considering whether express warranties were made by
Cruisers Yachts was supposed to have “considered” factors other than just the “vagueness of the
statement” but gave no real evidence of this consideration. There is no indication in the record
(both the Final Order and Transcript of oral argument) that the trial court specifically considered
the other enumerated GAF factors such as “the ability of the buyer to see and understand for
himself” or “the incredibility of the statement.” Plaintiff, through counsel, specifically
addressed both of these factors in the briefing and at oral argument and explained why Plaintiff
successfully met these factors.

In addition to these two factors, the GAF opinion expressly acknowledged that other
appropriate factors not enumerated in the opinion may be considered to determine the
reasonableness of finding an express warranty. These additional factors play an important role
in analyzing the totality of the circumstances in which a buyer might expect a representation to
be an enforceable warranty. The following items, though not an exhaustive list, are appropriate
factors for this Court to consider:

1) Money Expended, 2) Hedging, 3) Vendor Assumption of Fact Upon Which Buyer is
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Ignorant; 4) Determinable Representations; 5) Surrounding Brochure Information; and 6)
Seller Bears the Risk. Each of these factors was discussed in connection with the facts in
Plaintiff’s case and their importance in this Court’s consideration.

2. “Part of the Basis of the Bargain” Test

this Court stated in GAF that,

“Actual reliance on the statement need not be shown, however; the

statement need only form a ‘part of the basis of the bargain.” Utah Code

Ann. § 70A-2-313; Jensen, 105 Idaho at 194-95, 668 P.2d at 71; Autzen

v. John C. Taylor Lumber Sales, 280 Or. 783, 788-89, 572 P.2d 1322,

1324-25 (1977).”

GAF, 760 P.2d at 315. While Utah appellate courts frequently cite to the Official Comments to
the Uniform Commercial Code, ". . . comments by the drafters of uniform acts are not written
into the statute when Utah adopts a version of a uniform act but are nevertheless considered
relevant when seeking legislative intent." Carlie v. Morgan, 922 P.2d 1, 7 (Utah 1996)(from
concurring opinion by Justice Howe).

For purposes of the present appeal only (and based upon the appropriate standard of
review -- where all facts and reasonable inferences are drawn in Plaintiff’s favor), it should not
be disputed that the statements and Photograph, which Plaintiff asserts to be express warranties,
were made part of the basis of the bargain. Evidence of this claim is first found in the Final
Order, Findings of Fact, § 2 (Record Page 446 and Page 2 of “Appendix A”), which states that,

“The Court finds, for purposes of Cruiser’s motion, that the Plaintiff read

the referenced portion of the sales brochure prior to his purchase of the
subject model 3375 boat.”
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Additional evidence is provided in the Transcript of oral argument where the trial court states,
THE COURT: “. .. and one might say that overall clearly the
plaintiff, and there’s no dispute that he relied upon the
language presumably because it’s in the brochure.”
(Record Page 466 and Page 21 of “Appendix B”). Finally, further evidence that the statements
and Photograph from the promotional literature were made part of the “basis of the bargain” is
specifically set forth in the 2" Amended Complaint § 19, 20, and 22 (Record Pages 275-276).
3. Test for Breach of Warranty
For the limited purposes of this appeal (and based upon the appropriate standard of
review -- where all facts and reasonable inferences are drawn in Plaintiff’s favor), it is must be
conceded that Cruisers Yachts is in breach of warranty if this Court agrees with Plaintiff and
holds that the previously identified statements and Photograph constitute express warranties
(either individually or collectively). Plaintiff’s 2" Amended Complaint contains numerous
assertions that the yacht failed to perform properly according to the asserted express warranties
at issue in this appeal. These asserted failures include those items set forth in the “Statement of
the Case.”
B. The Utah Consumer Sales Practices Act
The "Deception" prong of the UCSPA, 13-11-4 and its components, initially requir<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>