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IN THE UTAH SUPREME COURT

WILSON SUPPLY, INC. d.b.a.
PRO POWER EQUIPMENT CO.

Plaintiff and Appellee, No. 20001035-SC
\2
Priority No. 15
FRADAN MANUFACTURING CORP.

Defendant and Appellant

JURISDICTION

This Court has jurisdiction over this appeal under Utah Code Ann. § 78-2-2(3)(j)
(1996). This is a case of first impression in Utah Appellate Courts interpreting the statute,
Equipment Repurchase from Retail Dealers, Chapter 14a, Title 13, Utah Code Annotated (as
amended, 1995).

STATEMENT OF ISSUES

Question 1

Did the district court err in law by failing to grant summary judgment and award
attorney fees and costs to Appellant (FRADAN) under Utah Code Ann. § 13-14a-7 (1995)
by failing to rule that Appellee (WILSON SUPPLY) is a wholesaler within the meaning of
Utah Code Ann. § 13-14a-1(7) (as amended, 1995) and, therefore, not entitled to repurchase
of goods by a manufacturer (FRADAN) under Utah Code Ann. § 13-14a-2 (as amended,

1995)?



Standard of Review: Review of a district court’s grant of summary judgment
pursuant to Rule 56 of the Utah Rules of Civil Procedure is a question of law. No deference
is given to the trial court’s conclusions of law or its decision to grant summary judgment and
both are reviewed for “correctness.” In re Gonzalez , 1 P.3d 1074, (Utah 2000 ); Beynon
v. St. George-Dixie Lodge # 1743, Benevolent & Protective Order of Elks, 854 P.2d 513,518
(Utah 1993); Ron Case Roofing & Asphalt Paving, Inc. v. Blomquist, 773 P.2d 1382,1385
(Utah 1989). In a case involving statutory construction and interpretation, the Appellate
Court accords the trial court's conclusions of law no deference, but reviews them for
correctness. Beynon v. St. George-Dixie Lodge # 1743, Benevolent & Protective Order of
Elks, 854 P.2d 513, 518 (Utah 1993); Clover v. Snowbird Ski Resort, 808 P.2d 1037, 1039-
1040 (Utah 1991); Blue Cross & Blue Shield v. State, 779 P.2d 634, 636 (Utah 1989).

Citations to the Record: These issues were preserved and argued in the trial court
throughout the entire proceedings. A few of the obvious citations are: R. 002, § 6 and 8; R.
123,910; R. 184,97; R. 167;234,91; R. 193, § 1-3; R. 202; and R. 244.

Question 2

Did the trial court err in law in its interpretation of Utah Code Ann. §§ 13-14a-2(1)
and 13-14a-9(3) by ordering a manufacturer (FRADAN) to repurchase equipment from a
wholesaler (WILSON SUPPLY) after WILSON SUPPLY sold all of its retail stores?

Standard of Review: In a case involving statutory construction and interpretation,

the Appellate Court accords the trial court's conclusions of law no deference, but reviews



them for correctness. Beynon v. St. George-Dixie Lodge # 1743, Benevolent & Protective
Order of Elks, 854 P.2d 513, 518 (Utah 1993); Clover v. Snowbird Ski Resort, 808 P.2d
1037, 1039-1040 (Utah 1991); Blue Cross & Blue Shield v. State, 779 P.2d 634, 636 (Utah
1989).

Question 3

Are the trial court’s findings of fact that WILSON SUPPLY was a “retailer” for
purposes of this case and that a third party (Cantrell) was the wholesaler of FRADAN goods
to WILSON SUPPLY clearly erroneous and improperly based upon an unlitigated discovery
dispute?

Standard of Review: A finding of fact by the trial court, whether based upon oral or
written evidence, will only be disturbed on appeal if insufficient evidence exists in the record
and the finding can be considered “clearly erroneous.” Utah R.Civ.P. 52(a); The trial court's
findings are clearly erroneous only if the ruling "contradicts the great weight of evidence or
if [the] court is left with a ‘definite and firm conviction that a mistake has been made.’” Sevy

v. Sec. Title Co. of So. Utah, 902 P.2d 629, 635 (Utah 1995). The appellate court may regard
a finding as clearly erroneous only if the finding is without adequate evidentiary support or
induced by an erroneous view of the law. State v. Walker, 743 P.2d 191, 193 (Utah 1987).

Citations to the Record: Neither the Court nor WILSON SUPPLY entered formal
findings of fact or conclusions of law. The record is very unclear and cryptic (Appendix C).

However, nothing in the record suggests WILSON SUPPLY purchased any FRADAN



product through a distributor named “Cantrell” as found by the court (R. 281, p. 83, lines 19
and 23 and p. 84, line 4). The court’s findings that WILSON SUPPLY was a retailer for
purposes of the buy back law is found in R. 281, p. 85, lines 2-5, is based improperly upon
the Judge’s view of what the Legislature intended. These findings are based upon an
incorrect view of the law in that WILSON SUPPLY was admittedly a wholesaler. See R.
002,96 and 8; R. 123,910; R. 184,97; R. 167;234,9 1; R. 193, § 1-3; R. 202; and R.

244.

DETERMINATIVE STATUTES AND RULES
The entire text of Chapter 14a of Title 13 of the Utah Code Ann. (as amended, 1995)
is relevant and determinative and is attached as the addendum of this brief. However, the
following sub-sections of Chapter 14a are most relevant and determinative.
1. Utah Code Ann. § 13-14a-1(7)(b):
(7) “Wholesaler” as an entity’s business or as the context requires may mean:

(b) a dealer, as defined in Subsection (1), who in addition to retailing
distributes equipment at the wholesale level

2. Utah Code Ann. § 13-14a-2(1):

(1) Upon termination of all sales agreements in which the dealer has agreed to
offer the products of the manufacturer or wholesaler for retail sale and to stock
wholegoods and parts inventories as may or may not be required by the
manufacturer or wholesaler, the retailer is entitled to payment or credit from
the manufacturer or wholesaler for all new and unsold wholegoods and parts
inventories held by the dealer on the date the agreement was terminated.



STATEMENT OF THE CASE

This is an appeal from a denial of Appellant’s (FRADAN’s) motion for summary
judgment and an order granting Appellee’s motion for summary judgment, following an
evidentiary hearing which was narrowly focused on the issue of “whether Wilson Supply is
a dealer or a wholesaler within the legal meaning of U.C.A. 13-14a-1, et seq.” (R. 250).
The Honorable Judge David Young presided at the initial summary judgment hearing on
March 24, 2000 and at the follow-up hearing on September 19, 2000. At the conclusion of
the hearing on September 19, 2000, Judge Young spontaneously ruled from the bench and
concluded as a matter of law that Appellee is a dealer under Chapter 14a of Title 13 of the
Utah Code Annotated. (Appendices A and C). This ruling was reduced to an order by
Appellee’s counsel, signed by Judge Young on October 31,2001 (Appendix B, R.263). This
matter is, therefore, before the court on a review of the entry of summary judgment.

Statement of Relevant Facts

As alleged in Appellee’s Complaint, this case arises out of an unwritten business
relationship between Appellant (FRADAN), who manufactures lawn and garden equipment
(R.002,97), and Appellee (WILSON SUPPLY), who is a wholesale distributor of lawn and
garden equipment (R. 002, § 6 and R. 195, § 14). The business relationship extended from
about October 1996 through December 1997. WILSON SUPPLY “agreed to sell at retail,
and or distribute at the wholesale level, those items supplied to it by FRADAN as a

manufacturer.” (Plaintiff’s Complaint, R. 002, § 8). During this entire time period



WILSON SUPPLY owned and operated three retail stores (Pro Power) in Utah, Idaho, and
Colorado (R. 227, 9 10). WILSON SUPPLY was in the business of both retailing and
wholesaling utility light industrial equipment, yard and garden equipment, and associated
repair parts (R. 002, 9 6). All of WILSON SUPPLY s retailing was conducted through its
three Pro Power stores. From about November 1996 through December 1997, FRADAN
shipped several items of lawn and garden equipment and parts directly to WILSON SUPPLY
at its Murray warehouse headquarters at WILSON’s request (Appendix D, Exhibit 8). No
equipment or parts were shipped by FRADAN to any of the retail stores in Colorado, Idaho,
or Utah. All written documents and correspondence were between WILSON SUPPLY and
FRADAN (R. 133, 135, 137, 138, 140, 142, 144 through 159, 204, and 206; and Appendix
D, Exhibit 8). WILSON SUPPLY’s official letterhead identifies it as a “Distributor of
Outdoor Power Equipment since 1935" (R. 206). It was also identified as a wholesaler in
the Dunn & Bradstreet business listings (R. 211, § 3). WILSON SUPPLY was further
identified as a wholesaler in the Salt Lake City Yellow Pages while Pro Power was identified
as a Retailer (Appendix D, Exhibit 5). Although WILSON SUPPLY distributed most of the
FRADAN equipment to its three retail stores for retail sale. it also “distributed a portion of
the Fradan Inventory at the wholesale level” (Appendix B or R. 184, 7).

On about October 23, 1997, WILSON SUPPLY mailed a letter to FRADAN, stating
it wanted to terminate its relationship with FRADAN (R. 206). On about February 25, 1998,

Brett Wilson, owner of WILSON SUPPLY, sent a letter to FRADAN using Pro Power



letterhead for the first time in the parties’ business relationship (R. 170). The three Pro
Power retail stores listed on the Pro Power letterhead have a different address from WILSON
SUPPLY, although the Utah store is located apparently next to WILSON SUPPLY (R. 170
and 206). The parties have never disputed that WILSON SUPPLY acts as a wholesale
distributor and, prior to 1999, also did retail sales business through its d.b.a. Pro Power
(Appendix B and R. 184, § 7).

WILSON SUPPLY sold Pro Power and all of its retail stores sometime in 1999 to a
non-party (Horizons, Inc.), but WILSON SUPPLY retained the unsold equipment it
originally purchased from FRADAN (R. 227, 9 9). FRADAN argued at the trial court that
this new fact alone requires dismissal in that only retail dealers may assert a right of
repurchase of equipment under Utah law (R. 195, 99 14-16; R. 199; and R. 247).

SUMMARY OF ARGUMENT

This is a case of first impression in Utah regarding the interpretation and application
of a Utah statute relating to “Equipment Repurchase from Retail Dealers,” Chapter 14a of
Title 13, Utah Code Annotated. The Court made several errors by failing to apply the plain
meaning and express wording of the statute. The most crucial part of the statute is the
definition of “Wholesaler” in Utah Code Ann. § 13-14a-1(7)(b) (as amended, 1995), which
essentially states that a retail dealer who also distributes some equipment at the wholesaler
level, is considered a “Wholesaler.” Under Utah Code Ann. § 13-14a-2(1), retail dealers

may require either a wholesaler or a manufacturer to repurchase its product. However,



nothing in the entire statute allows a “Wholesaler” to require a manufacturer to repurchase
its Wholesaler inventory. Despite this clear statutory language and WILSON SUPPLY’s
admissions in its complaint (R. 002, 4 6 and 8) and on summary judgment (R. 123, 4 10 and
184, 9 7) that it is a wholesaler and a retail dealer, the trial court found “as a matter of law”
that WILSON SUPPLY, d.b.a. Pro Power is a retailer for purpose of requiring FRADAN to
repurchase equipment (Appendix B, R. 264). It reached this conclusion by conceiving of
what it believed was the policy intended by the Legislature (R. 281 p. 84, lines 23-25) instead
of applying the clear wording of the statute.

This ruling is even more perplexing given the fact that Pro Power was sold in 1999,
prior to the motions for summary judgment. Therefore, there is no Pro Power or Wilson
Supply, d.b.a. Pro Power, and no “retail dealer” entitled to repurchase of equipment. The
only entity left is WILSON SUPPLY, a wholesaler(if it yet remains), and it holds the
equipment purchased from FRADAN. The court again incorrectly applied the statute and
held that a “Wholesaler” was entitled to have equipment re-purchased from a manufacturer.
FRADAN argued strenuously that the right of repurchase under the statute lies solely with
a “retail dealer” and a “Wholesaler” never has a right of re-purchase. Nonetheless, the court
ignored these arguments and held that under Utah Code Ann. § 13-14a-9(3), FRADAN, a
manufacturer, must repurchase from WILSON SUPPLY, a wholesaler.

It is very unclear from the record whether the district court relied upon Findings of

Fact in that its final determination that WILSON SUPPLY is a retailer was made as “a matter



of law (Appendix B, R. 264). To the extent any material findings of fact were determined
by the judge, such findings are clearly erroneous and were based upon an abuse of discretion
when the court unjustly and without notice sanctioned FRADAN based upon an unlitigated
discovery dispute. The trial court displayed usually hostility and anger towards FRADAN
regarding a discovery dispute of which the parties agreed was simply not relevant at the
summary judgment stage and was the subject of an unheard, but pending Motion for
Protective Order filed by FRADAN of which the parties and the court had previously agreed
to put on hold because the summary judgment would moot the discovery dispute. WILSON
SUPPLY s attorney further urged the court to entertain a “home-state bias” to sway the judge
from a clear application of the statute (R. 280, pp. 11-12; R. 281, pp. 4,10, 11,16, 31, 35, and
78). The result was that the Court expressly made findings, not based upon the record, but
out of punitive motives for FRADAN’s alleged failure to answer discovery (Appendix C, R.
82-86). Some of the findings include that FRADAN sold its product and dealt directly with
three separate retail dealers in Idaho, Colorado, and Utah (Appendix C, R. 281, p. 82, lines
19-24) and that a non-party (Cantrell) distributed to WILSON SUPPLY (Appendix C, R.
281, p. 82, lines 13-16; p. 83, lines 19-24; and p. 84, lines 3-6).

The court’s decision shows that all findings were based upon a hasty, hostile, and
biased reaction by the Judge rather than a detached, neutral decision-maker. FRADAN never
even had an opportunity to litigate or obtain a ruling on its motion for a protective order and

WILSON never filed a motion to compel the discovery in question. The actions by the



district court, as evidenced in its bench ruling, are sufficient to leave this court with a definite
and firm conviction that a mistake was made justifying a complete reversal or remand for a
full trial on the merits.

Apart from the factual disputes relating to pricing and whether a third non-party was
a distributor in Utah, the fact remains that WILSON SUPPLY, as a business entity, is just
what it name indicates: a wholesaler distributor of lawn and garden equipment and parts.
The company’s only retail business was sold and WILSON SUPPLY, as a wholesaler,
retained the FRADAN products. Based upon these undisputed facts and the plain meaning
of the statute, summary judgment and attorney fees should be entered in favor of FRADAN.

POINT I
WILSON SUPPLY IS A WHOLESALER UNDER U.C.A. § 13-14A-1(7)(b)

The initial threshold issue in this case is whether WILSON SUPPLY must be treated
as a “wholesaler” or “retail dealer” as defined in the statute. During the entire summary
judgment proceedings, including the narrowly-focused evidentiary hearing, FRADAN
continued to emphasize that the admitted fact that WILSON SUPPLY was a wholesaler, in
addition to acting as a retail dealer through its d.b.a. Pro Power, required the court to
conclude as a matter of law that FRADAN was not required to repurchase equipment from
WILSON SUPPLY under Utah Code Ann. § 13-14a-2(1) (as amended, 1995). The trial court
incorrectly concluded that WILSON SUPPLY, as either a wholesaler or retail dealer, was

entitled to the protection afforded to a retail dealer.
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A. Statutory Construction and Interpretation:

The trial court erred because it failed to apply well-accepted rules of statutory
construction and interpretation. The first rule is that a court must first “examine the statute’s
plain language and resort to other methods of statutory interpretation only if the language is
ambiguous.” Matrix Funding Corporation v. Auditing Division of the Utah State Tax
Commission, 868 P.2d 832, 833 (Utah 1994). If doubt or ambiguity exist, the court should
analyze the entire act and ‘“Harmonize its provisions in accordance with the legislative intent
and purpose.” Beynon v. St. George-Dixie Lodge #1743, 854 P.2d 513, 518 (Utah 1993),
quoting Osuala v. Aetna Life & Casualty, 608 P.2d 242, 243 (Utah 1980). “Whenever
possible, statutes should be construed so that no portion is superfluous.” Id at 243, fn. 20.
Finally, the Court has no power to rewrite a statute to make it conform to an intention not
expressed in the statute. Neel v. State, 889 P.2d 922, 926 (Utah 1995). In this case, the trial
court failed to apply the plain meaning of the statute or harmonize its interpretation with the
entire act, which results in rendering the statutory definition of “wholesaler” superfluous.
B. Wilson Supply Is a Wholesaler Within the Plain Meaning of the Act:

While some states have various laws requiring a manufacturer or wholesaler to
repurchase goods upon termination of a retail sales agreement, Utah appears to be the only
state that has carefully defined the term “wholesaler” as it relates to “retail dealer.” The

relevant code section states:

(7) “Wholesaler” as an entity’s business or as the context requires may mean:
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(b) adealer, as defined in Subsection (1), who in addition to retailing distributes
equipment at the wholesale level.

(Emphasis added). Utah Code Ann. § 13-14a-1(7)(b) (as amended, 1995). The underlined
portion, “who in addition to retailing distributes equipment at the wholesale level” was
added by the Utah Legislature in 1995 to more clearly exclude wholesalers from taking
advantage of the protections afforded retail dealers under the statute. The 1995 amendment
shows the Legislature’s intent to clarify that retail dealers who are also engaged in wholesale
activities must be treated as wholesalers and cannot enforce a right to repurchase against a
manufacturer. The plain meaning of the statute requires a court to treat a retail dealer as a
“wholesaler” if the dealer generally, as a business entity, engages in distributing any amount
of lawn and garden equipment at the wholesale level. By operation of law, a retail dealer
who distributes lawn and garden equipment at the wholesale level is defined as a
“wholesaler” and should not be referred to as a retail dealer for purposes of requiring a
manufacturer to repurchase equipment.

In this case, WILSON SUPPLY, as an entity, alleges in its Complaint and provided
sworn testimony that it was in the business of distributing lawn and garden equipment at the
wholesale level in addition to retailing (R. 002, 96; R. 123, 9 10; and Appendix B, R. 184,
9 7). WILSON SUPPLY further provided sworn testimony that it distributed a “portion of
the Fradan inventory at the wholesale level.” (R. 123, 9 10 and Appendix B, R. 184, 9 7).
Moreover, WILSON SUPPLY alleges in its complaint that it entered into an agreement with

FRADAN in which “Wilson agreed to sell at retail, and or distribute at the wholesale level,

12



those items supplied to it by Fradan as a manufacturer.” (R. 002, § 8). Furthermore,
WILSON SUPPLY represented itself as a wholesale distributor on its own letterhead, in the
Dunn & Bradstreet listing, and in the Salt Lake City Yellow Pages (R. 167;R. 193,93; and
R. 202). Finally, all correspondence between WILSON and FRADAN during the business
relationship was either from WILSON SUPPLY addressed to FRADAN or from FRADAN
addressed to WILSON (R. 33, 35, 133, 135, 137, 138, 140, 142, 144-159, 167, and 204),
including the initial correspondence where WILSON requested prompt shipment to its
wholesale warehouse (Appendix D, Exhibit 8). The only document sent in the name of Pro
Power (WILSON’s retail dealer) to FRADAN was sent after the business relationship had
terminated between WILSON and FRADAN (R. 170). To fall within the plain
wording of the statutory definition, WILSON SUPPLY merely needed to engage in some,
but not all or even mostly, distributing at the wholesale level to be treated as a “wholesaler.”
The statute defines wholesaler not merely as a wholesaler that happens to engage in some
retail sales, but as “a dealer .....who in addition to retailing distributes equipment at the
wholesale level.” (Emphasis added) Utah Code Ann. § 13-14a-1(7)(b) (as amended, 1995).
It matters not under the statute whether WILSON SUPPLY actually distributed FRADAN
equipment, although Brett Wilson admitted they did (See Appendix B, R. 184, § 7 and
Appendix D, Exhibit 1). Since WILSON SUPPLY admitted it has been a wholesale
distributor since 1935 and continued to act as a wholesaler of lawn and garden equipment

during the relevant time, it was an error in law for the court to conclude WILSON was a
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retail dealer for purposes of Utah’s repurchase law. The plain wording of the statute required
the court to refer to WILSON as a wholesaler for purposes of the right of a retail dealer to
have a manufacturer or wholesaler repurchase its inventory. It was error in law for the court
not to enter summary judgment for FRADAN based solely upon the affidavit of Brett
Wilson, president of WILSON SUPPLY (See Appendix B, § 7)

C. A Manufacturer Is Never Required to Repurchase from a Wholesaler:

After deciding WILSON’s business was defined as a “Wholesaler” under the statute,
it then should have applied the plain meaning of Utah Code Ann. § 13-14a-2(1) and
concluded that a wholesaler has no right to demand repurchase of its equipment from a
manufacturer. The statute states:

(1) Upon termination of all sales agreements in which the dealer has agreed to offer

the products of the manufacturer or wholesaler for retail sale and to stock

wholegoods and parts inventories as may or may not be required by the manufacturer
or wholesaler, the retailer is entitled to payment or credit from the manufacturer or

wholesaler for all new and unsold wholegoods and parts inventories held by the
dealer on the date the agreement was terminated.

(Emphasis added). Utah Code Ann. § 13-14a-2(1). This section speaks only of an agreement

between a “dealer” and a manufacturer or wholesaler. No where does it state that a

manufacturer should ever repurchase equipment from a wholesaler. The plain meaning of
the statute is unambiguous and does not allow a court to conclude that a wholesaler can take
advantage of the repurchase right. It was, therefore, an error in law for the trial court to

“rewrite” the statute by providing protection for a dealer who also distributes at the wholesale
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level when the plain language of the statute does not provide such protection. See generally,
Matrix Funding Corporation, 868 P.2d at 833 and Neel, 889 P.2d at 926.

If the language of the statute was ambiguous or uncertain, the court should have
looked to the entire act to “harmonize its provisions in accordance with legislative intent and
purpose.” Beynon, 854 P.2d at 518. The title of Chapter 14a, “Equipment Repurchase from
Retail Dealers” gives no hint that a wholesaler would ever have a right of repurchase. Of
course, titles are not controlling and what really matters most are the various sections and
subsections of the act.

In this case, every reference in the statute even remotely relating to a dealer’s right to

demand repurchase is stated in terms of the manufacturer or wholesaler obligation to

repurchase from the “dealer.” Utah Code Ann. § 13-14a-2 references the phrase
“manufacturer or wholesaler” a total of sixteen times, three of which are in subparagraph
2(1) alone. Of special note is § 13-14a-1(5) “Sales Agreement” which references the phrase
four times. This subsection makes clear that the “Sales Agreement” which forms the basis
for asserting a repurchase claim can only be between a “dealer and a manufacturer or
wholesaler. The reverse implication is that an agreement between a wholesaler and a
manufacturer could not be a “Sales Agreement” within the meaning of this act. The
legislature, by the plain language, did not see fit to govern the relationship between a
wholesaler and a manufacturer and the trial court should not have taken it upon itself to do

SO.
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The entire act references the phrase “manufacturer or wholesaler a total of 33 times.
No where in this act does any language exist that could purport to grant a “wholesaler” the
right to force a “manufacturer” to repurchase goods from a “wholesaler.” The plain language

can only be interpreted to allow a dealer to require either a manufacturer or wholesaler to

repurchase the dealer’s inventory. Again, since WILSON is a “Wholesaler” as defined by
the statute, this court should direct the district court to enter summary judgment and attorney
fees in favor of FRADAN. Any other interpretation of this statute would render meaningless
the language defining “wholesaler” in subsection (7)(b).

The court’s conclusion that FRADAN must repurchase inventory from WILSON
SUPPLY would allow all wholesalers to circumvent the plain language of the statute and
thus render the legislature’s definition of wholesaler under Utah Code Ann. § 13-14a-1(7)(b)
superfluous, contrary to sound principles of statutory interpretation. See generally, Beynon,
854 P.2d at 518. All wholesalers could open up a retail outlet at their existing warehouse or
occasionally retail a portion of their inventory from various manufacturers and then demand
all manufacturers to repurchase all of their wholesale and retail inventory. A wholesaler,
based upon the trial court’s reasoning, could even voluntarily take back inventory from its
retail dealers and demand that the manufacturer repurchase the equipment, just as WILSON
apparently did with its Idaho store (See Appendix D, Exhibit 1). Such an outcome, based
upon the trial court’s conclusions of law, would impermissibly render § 13-14a-1(7)(b)

superfluous and all wholesalers could avoid repurchase liability and be treated as dealers.
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The only logical interpretation is that dealers, who are wholesalers, like WILSON was, may

not assert rights of repurchase against a manufacturer. This is true regardless of the volume

of distributing by a retailer.

POINT I1

BASED UPON THE FINDINGS OF THE TRIAL COURT, UTAH CODE §§ 13-
14a-2(1) and -9(3) DO NOT REQUIRE FRADAN TO REPURCHASE
INVENTORY FROM WILSON SUPPLY, d.b.a. PRO POWER AFTER PRO
POWER WAS SOLD TO A NON-PARTY WHOLESALER

The trial court made a few findings of fact that were not supported by the record

which will be addressed in Point III. However, even if the facts were not clearly erroneous,

as a matter of law, the court should have entered judgment in favor of FRADAN based upon

the fact that WILSON sold its retail outlets during the pendency of this litigation.

The court made a hasty and spontaneous ruling from the bench at the conclusion of

the summary judgment hearing of September 19, 2000 (Appendix C, R. 281 pp. 82-86). In

this ruling, the court made the following relevant findings (FRADAN argues in Point III that

these findings and others are clearly erroneous):

1.

2.

Fradan’s product was marketed by Pro Power at retail.
A non-party named “Cantrell” was the wholesaler for Utah.

Fradan entered into three separate contracts with the retail outlets, Pro Power in
Idaho, Pro Power in Utah, and Pro Power in Colorado.

Cantrell continued to sell product in the State of Utah as the manufacturer’s
representative on a wholesale basis.

The wholesaler to Pro Power was Cantrell and/or WILSON SUPPLY.
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6. WILSON, as a wholesaler of FRADAN, discontinued doing business with FRADAN.

7. The initial business relationship that was created with Pro Power was intended to be
a manufacturer to a retailer direct, and that is on that basis that they’re obligated to
rebuy.

8. All sales engaged in by Pro Power were retail sales.

(Appendix C, R. 281 pp. 82-86). Prior to the above ruling, it was undisputed that WILSON
SUPPLY sold Pro Power, consisting of all of its retail outlets (R. pp. 195, § 14; R. 208; R.
212,913;R.214;R.217,9 1;and R. 231, 9 1). It was further undisputed that WILSON only
retailed products through Pro Power and that WILSON owned and operated Pro Power as
a retailer in three states (R. 281, p. 36). Nevertheless, the trial court treated WILSON
SUPPLY and Pro Power as two separate entities for purposes of applying the law (See
Finding of Fact Numbers 3 and 7).

Utah Code Ann. § 13-14a-9(3) requires a manufacturer to repurchase a product from
a retail dealer if the wholesaler discontinues representing a line of product. For the reasons
stated above and argued in the trial court, this section does not require a manufacturer to
repurchase inventory from a wholesaler when the wholesaler terminates its agreement with
the manufacturer. For the reasons stated in Point I, this would render meaningless the
wording in § 13-14a-1(7). The plain meaning of this section is that a manufacturer must
repurchase inventory held by all retail dealers who received inventory from a wholesaler that
discontinued representing a manufacturer’s line of product. However, this section does not

require a manufacturer to repurchase inventory held by the wholesaler who terminates its
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relationship with the manufacturer. Rather the manufacturer must repurchase equipment held
by the Retail Dealers that was distributed to them by the wholesaler who later terminates its
relationship with the manufacturer.

Circumventing the obvious application of subsection 13-14a-9(3), the court treated
Pro Power and WILSON SUPPLY as separate entities. The court found that WILSON
terminated its relationship with FRADAN (See R. 206 and R. 281, p. 84, lines 20-21) and,
therefore, FRADAN must repurchase the inventory from a separate entity (Pro Power). Of
course the court should have treated WILSON SUPPLY and Pro Power as one entity, which
under the statute, as a business entity, is defined as a “Wholesaler” since it is engaged in both
retail sales and wholesale distributing (§ 13-14a-1(7)(b). However, since the court treated
Pro Power as a separate retail dealer from WILSON SUPPLY, the court could not factually
require FRADAN to repurchase an inventory from a retail dealer that was sold to another
entity. In the alternative, since WILSON held the inventory all this time, and the product was
not held by the three retail outlets in Utah, Idaho, and Colorado, the retail dealer (Pro Power)
cannot assert a claim for repurchase. In fact, the record shows WILSON SUPPLY actually
repurchased at least 8 string trimmers from its Idaho store on February 4, 1998. It further
stated in affidavit form that WILSON, not Pro Power, retained all of the FRADAN inventory
(R.227,99).

The court raised the question that surely WILSON SUPPLY could not be required to

repurchase from itself, Pro Power (although WILSON did repurchase from Pro Power in
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Idaho (Appendix D, Exhibit 1)), giving this as an additional reason why FRADAN must
purchase the product from Pro Power (R. 281, p. 83, lines 24-25 through 84, lines 1-2).
FRADAN agrees that the statute does not contemplate a Wholesaler, who also retails, to
“repurchase from itself.” The logical result, however, is that no repurchase occurs at all
under such circumstances. The fact that Pro Power was sold further solidifies this result.
WILSON SUPPLY, d.b.a. Pro Power no longer exists as an entity since it was
purchased by Horizon, Inc. When Pro Power was sold, WILSON lost any claim it might
have asserted against FRADAN and essentially lost standing before the court. The official
Plaintiff/Appellee, has no claim to assert because it does not exist as an entity (See Appendix
D, Exhibit 3). As a matter of law, based upon the undisputed facts, to the extent Appellee
has standing or even exists as an entity, it stands before this court as a wholesaler, who
retained inventory received directly from FRADAN. Having sold its retail stores, it cannot
now assert the right of repurchase that belongs exclusively to retail dealers under § 13-14a-
2(1). Therefore, as a matter of law, this Court should enter judgment in favor of FRADAN
based upon the fact that WILSON SUPPLY sold its retail businesses and cannot stand in the

position of a retail dealer under any set of facts.
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POINT IT1

THE TRIAL COURT’S FINDINGS ARE CLEARLY ERRONEOUS,

NOT SUPPORTED BY SUFFICIENT EVIDENCE, AND THE RESULT OF AN

ABUSE OF DISCRETION BY THE COURT IN UNFAIRLY PENALIZING

FRADAN REGARDING AN UNLITIGATED DISCOVERY DISPUTE

The trial court erred in law when it set an evidentiary hearing to determine whether
“Wilson Supply is a dealer or a wholesaler pursuant to U.C.A. 13-14A-1, et seq.” given the
admitted facts stated in Points I and II. (See, R. 250). Although the trial court decided this
case on summary judgment and concluded that WILSON SUPPLY was a retailer dealer as
amatter of law (R. 264), the court also purported to make several findings of fact. FRADAN
contends that many of these findings are irrelevant and that, based upon WILSON’s
admissions and allegations in its complaint that they are a wholesaler and a retailer, the court
erred in law concluding that a right of repurchase exists. Moreover, it is very unclear from
the record what the findings and conclusions are since they run together and seemed to be
a punitive spontaneous reaction to an unlitigated discovery dispute (See Appendix C,R. 281,
pp- 82-86). Moreover, the court’s own minute entry only made the finding that “Pro Power”
sold as a retailer (Appendix B, R. 252 and Appendix C, R. 281, p. 86, lines 3-8). This was
an admitted fact from the beginning and does not change the required legal conclusion that
WILSON SUPPLY is not entitled to have its equipment repurchased by FRADAN.

Nonetheless, to the extent that the Supreme Court could decide that the ultimate decision in

this case is based upon factual findings in the record, FRADAN asserts that such findings are
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“clearly erroneous” and based upon an apparent hostility towards FRADAN that was in turn

based upon the court’s misunderstanding of a discovery dispute.

This Court may regard a finding as clearly erroneous only if the finding is without
adequate evidentiary support or induced by an erroneous view of the law. State v. Walker,
743 P.2d 191, 193 (Utah 1987). In this case, the record does not support several key findings
of fact and such findings were likely induced by a misunderstanding of the law and an abuse
of discretion in spontaneously meting out a discovery sanction.

The trial court made several hasty and cryptic findings of fact in ruling from the bench
which were never reduced to official findings of fact and conclusions of law by the trial
court. Instead, the final order merely states that the court, “having concluded as a matter of
law that Wilson Supply, Inc., d.b.a. Pro Power Equipment Co. is a dealer under the statutory
definition contained in Chapter 14a of Title 13, Utah Code Annotated.” (R. 264). The final
order merely refers to findings and conclusions made on the record. The following is an
attempt to restate the possible findings of fact:

1. Fradan’s product was marketed by Pro Power at retail.

2. “Fradan has refused to provide in discovery the pricing information to know whether
they were selling at a wholesale price, which would have been considered a lower
price than to a retailer price to Wilson Supply, and anticipating that Wilson Supply
would then distribute to Pro Power.”

3. A non-party, “Cantrell” was the wholesaler for the State of Utah.

4. Fradan entered into three separate contracts with the retail outlets, Pro Power in
Idaho, Pro Power in Utah, and Pro Power in Colorado.
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10.

11.

12.

13.

14.

Cantrell continued to sell product in the State of Utah as the manufacturer’s
representative on a wholesale basis.

The relationship between Wilson and Fradan had not “matured” into that of a
wholesaler with a manufacturer.

“Cantrell remained the wholesaler until it was clarified, and it wasn’t made very
clear.”

“I must conclude that they bought as retailers because that discovery [regarding the
price charged generally to distributors for Fradan product] was not given.”

Because of the failure to provide discovery, the relationship that existed was one
where a retailer dealt directly with the manufacturer.

The wholesaler to Pro Power was Cantrell and/or WILSON SUPPLY.

WILSON, as a wholesaler of FRADAN, discontinued doing business with FRADAN.
The initial business relationship that was created with Pro Power was intended to be
a manufacturer to a retailer direct, and that is on that basis that they’re obligated to

rebuy.

While WILSON SUPPLY was a wholesaler and wholesaled multiple products, they
were not wholesalers for purposes of the transaction with FRADAN.

All sales engaged in by “Pro Power” were retail sales.

Appendix C, R. 281, pp. 82-86. FRADAN asserts that all of these findings are the result of

an unjust, punitive, and abusive action taking by the trial court based upon an unlitigated

discovery dispute.

The discovery issues stem from FRADAN’s objection to certain discovery that would

have required FRADAN to produce marketing plans, price information, and client lists to

what was then a hostile competitor (WILSON SUPPLY). After attempting three times
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through supplemental discovery answers to resolve the issue with WILSON’s counsel,
FRADAN filed a motion for a protective order (R. 56) because FRADAN did not want such
information made public. Per the agreement of the parties’ counsel at the summary judgment
hearing, the motion for a protective order was put on hold, pending the court’s decision on
the parties’ cross motions for summary judgment (R. 280, p. 2) because a summary judgment
ruling would make the issues “moot” and the information was not necessary to decide the
summary judgment motions (R. 280, p. 2, lines 13-15).

Unfortunately, the record is confused on this point in that it states the Protective Order
should be argued which may “moot the other motion.” (R. 280, p. 2, line 10-16). However,
the record shows that the Motion for Protective was not argued or mentioned again by the
court (R. 280, pp. 1-16 and R. 281, pp.1-86). The parties’ counsel prior to the hearing agreed
that the Protective Order would be moot if the court decided the case by summary judgment,
and, therefore, it did not need to be argued prior to a ruling from the judge on the cross
motions for summary judgment. If the Protective Order Motion had been argued, FRADAN
would have proceeded first since it was FRADAN’s motion. WILSON never brought a
motion to compel discovery.

In the evidentiary hearing of September 19, 2000, WILSON’s counsel objected after
a line of questioning on the fact that FRADAN sold to WILSON at a wholesale price (R.
211,94;R. 226,93;and R. 281, p. 59, line 16). The court, after cursory argument, abruptly

sustained WILSON’s objection to inquiries regarding the fact that WILSON paid FRADAN
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a wholesaler’s price for the equipment (R. 281, p. 61, line 10). (WILSON SUPPLY never
denied receiving a wholesaler’s price, but merely argued on summary judgment that as a high
volume retailer they received FRADAN equipment at a wholesale price. See, R. 226, § 3).
FRADAN then moved on in its questioning at the direction of the court in that it is legally
irrelevant what price WILSON paid FRADAN because WILSON already admitted they
wholesaled a portion of the FRADAN equipment and were generally in the business of
wholesaling lawn and garden equipment. Moreover, price is not expressly a criteria under
the statute (§ 13-14a-1(7) in determining whether a dealer should be treated as a wholesaler.

The crucial question is whether WILSON SUPPLY, as a business entity, is a
wholesaler. If a dealer is a wholesaler, it has other channels and means to sell the equipment
at a high volume level rather than piece by piece to consumers. However, the court abused
its discretion and turned the discovery issue into a punitive sanction against FRADAN by
making several erroneous findings of fact (See R. 281, p. 82, lines 8-24; p. 84, lines 7-16).
The court’s equally unsupported findings regarding “Cantrell” being the distributor to
WILSON was also based upon the unlitigated discovery dispute in that WILSON’s counsel
made the same discovery argument regarding information requested regarding Cantrell (See,
Appendix C, R. 281, p. 82, line 14; p. 83, lines 1, 5, 19, 23; and p. 84, line 4).

The court’s references to Cantrell being the wholesaler to WILSON SUPPLY are not
supported by any evidence in the record. The only remote reference is the testimony of Brett

Wilson who claimed a former employee of FRADAN said that Cantrell was FRADAN’s

25



distributor in Utah (R. 281, p. 37, line 23) and that Brett Wilson “assumed” Cantrell sold
FRADAN product to dealers in Utah (R. 281, p. 38, lines 2-4). Upon such “assumed” and
scant evidence the court could not find that Cantrell was the exclusive wholesaler in Utah.
Moreover, the undisputed evidence shows that FRADAN sold directly to WILSON SUPPLY
(R. 133 through 159, and 167 and Appendix D, Exhibit 8). In fact, Brett Wilson admitted
the product was shipped from FRADAN in New York to WILSON SUPPLY (R. 281, p. 46,
lines 23-25). No evidence was submitted that Cantrell was the exclusive wholesaler in Utah
during the time WILSON purchased from FRADAN. The record shows only that WILSON
purchased directly from FRADAN, not from Cantrell. Moreover, it is immaterial how many
wholesalers FRADAN may have had in Utah. The only material question is whether
WILSON SUPPLY is a wholesaler within the meaning of § 13-14a-1(7)(b). Furthermore,
WILSON admittedly distributed FRADAN product to its retail stores in Idaho and Colorado
(Appendix D, Exhibit 1. No evidence suggests that WILSON was not a wholesaler in Idaho
and Colorado.

Findings 4 and 12 and any findings that suggest FRADAN dealt directly with the 3
separate Pro Power retail stores, is based solely upon Plaintiff’s Exhibit 2 and the testimony
by Brett Wilson regarding the “Service Agreement” between FRADAN and the three Pro
Power stores (R. 281, p. 38, lines 17-20). These “Service Agreement,” however, did not
establish a “retail sales agreement” within the meaning of § 13-14a-1(5), in that the

documents are clearly defining the ability of the retail store to *‘service” FRADAN
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equipment. Such evidence was far too slim for the court to make the leap of faith that
FRADAN contracted directly with each separate retail outlet, especially considering the fact
that all of the FRADAN product was shipped to WILSON SUPPLY (R. 133-159, and
Exhibits 7 and 8). The address on all of the invoice documents show WILSON SUPPLY,
not “Pro Power.” FRADAN never shipped equipment to the Pro Power stores. Moreover,
WILSON’s own documents (Exhibit 1) shows that it distributed some FRADAN product to
its Idaho retail store and to Colorado). Therefore, the court’s findings that FRADAN dealt
only and directly with the three retail stores in Colorado, Idaho, and Utah are clearly
erroneous, not supported by the evidence before the court, and obviously based upon an
improper and unjust discovery sanction.

Although it is impossible to sort out the punitive effect of the surprise discovery
sanction on the court’s findings and conclusions, it is clear that it had a substantial impact
on the overall decision in the case. Prior to the discovery issue, however, FRADAN became
concerned that WILSON SUPPLY was trying to improperly elicit a sort of “home-state bias”
in favor of WILSON (See R. 280, p. 12, lines 5-9; R. 281, p. 4, lines 13-18; p. 9, line 18; p.
10, line 9; p. 11, lines 11-13; p. 16, lines 4-6; p. 31, line 5; and p. 78, line 22). Although
everyone would like to think that all district court judges are above being biased by local
cultural factors, the fact is WILSON’s attorney would not have repeatedly made these

comments if he were not trying to elicit an unfair bias in favor of his client.
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Regardless of the motives, the court’s findings are confusing, contradictory, and
clearly erroneous and must be set aside and judgment should be entered for FRADAN. In
the alternative, the matter should be remanded for a new trial, allowing the discovery dispute
to be fully and fairly litigated prior to the trial.

CONCLUSION

Whether it is good or poor public policy to treat wholesalers and manufacturers
similarly regarding the duty to repurchase inventory may be debatable. However, such
debate and public policy formulations are not the proper role for the courts. To avoid such
policy roles, courts must apply the plain language of statutes. In this case, WILSON
SUPPLY is a wholesaler as a business entity under Utah Code Ann. § 13-14a-1(7) merely
because it was both a wholesaler and a retailer. It matters not whether it actually wholesaled
any of FRADAN’s product or whether it competed with other distributors in the State of
Utah. All that is relevant is that as an entity WILSON SUPPLY was in the business of
distributing lawn and garden equipment at the wholesale level. The affidavit of Brett Wilson
(Appendix B, R. 164) alone establishes these material facts and mandates summary judgment
for FRADAN as a matter of law.

The fact that WILSON SUPPLY sold all of its retail Pro Power stores, yet retained
the inventory as a wholesaler, together with the fact that WILSON SUPPLY, d.b.a. Pro
Power has not existed as a business entity since 1999, gives further support for requiring

judgment in favor of FRADAN.
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Finally, it was an abuse of discretion for the court to penalize and sanction FRADAN
based upon an unlitigated discovery dispute that was not fully and fairly heard by the court.
All findings of fact are clearly erroneous in that they are expressly based upon the Court’s
decision to spontaneously sanction FRADAN rather than the factual record on summary
judgment.

WHEREFORE: This Honorable Court should reverse the district court judgment and
enter summary judgment for FRADAN and order WILSON SUPPLY to pay all of
FRADAN’s attorney fees and costs in this matter, both on appeal and in the district court, as
required by Utah Code Ann. § 13-14a-7 (as amended, 1995) and by the decisions of this
Court. Fradan Manufacturing, Inc. respectfully thanks this Court for considering this appeal.

REQUEST FOR ORAL ARGUMENT AND PUBLISHED OPINION

Appellant respectfully requests oral argument and a published opinion in this matter
to provide future guidance to manufacturers, wholesalers, and dealers doing business in Utah.

RESPECTFULLY SUBMITTED this /¢ “day July, 2001.

Attorney for Defendant/Appellant
Fradan Manufacturing, Inc.
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APPENDIX A
Equipment Repurchase from Retail Dealers

Utah Code Ann. 13-14a-1, et seq. (as amended, 1995)



EQUIPMENT REPURCHASE FROM RETAIL DEALERS 13-14a-1

(e) the fair market value, but not less than the franchisee’s depreciated
acquisition cost of all special tools, equipment, and furnishings acquired
from the franchisor or sources approved by the franchisor that were
recommended or required by the franchisor and are in good and usable
condition; and

(f) the cost of transporting, handling, packing, and loading motor
vehicles, supplies, parts, accessories, signs, special tools, equipment, and
furnishings.

(2) The franchisor shall pay the franchisee the amounts specified in Sub-
section (1) within 90 days after the tender of the property to the franchisor if
the franchisee:

(a) has clear title to the property; and

(b) is in a position to convey title to the franchisor.

(3) If repurchased inventory, equipment, or demonstrator vehicles are
subject to a security interest, the franchisor may make payment jointly to the
franchisee and to the holder of the security interest.

History: C. 1953, 13-14-307, enacted by L.  limiting the franchisor to a pro rata share at
1996, ch. 277, § 19; 1997, ch. 162, § 10. the end of Subsection (1Xd).
Amendment Notes. — The 1997 amend- Effective Dates. — Laws 1996, ch. 277

ment, effective May 5, 1997, added the excep-  became effective on April 29, 1996, pursuant to
tions in Subsections (1Xa), (1Xa)(ii), (1Xb), and  Utah Const., Art. VI, Sec. 25.
(1XbXii) and added the conditional language

CHAPTER 14a

EQUIPMENT REPURCHASE FROM
RETAIL DEALERS

Section Section

13-14a-1.  Definitions. agreement — Limitations on

13-14a-2.  Right of return on termination of pledge of personal assets —
retailing agreement — Credit Cancellation of retailing agree-
on return. ment.

13-14a-3.  Right of return on death of dealer 13-14a-6.  Security interest of wholesaler or
— Continuation of business by manufacturer not affected.
heirs or survivors — Right to  13-14a-7.  Attorneys’ fees and court costs —
sell business. Punitive damages.

13-14a-4. Termination of retailing agree- 13-14a-8. Contractual right of return —
ment at will, Election of penalties.

13-14a-5 Notice or consent required before 13-14a-9.  Continuing obligation of manufac-
changing terms of retailing turer or wholesaler.

13-14a-1. Definitions.

(1) (a) “Dealer” means any person, firm, or corporation engaged in the
business of selling and retailing farm equipment, implements, utility and
light industrial equipment, attachments, or repair parts, and includes

retailers of yard and garden equipment not primarily engaged in the farm
equipment business.

(b) “Dealer” does not include:

(i) a person who is engaged in the business of sales and service of
heavy industrial or construction equipment; or
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13-14a-2 COMMERCE AND TRADE

(i1) a person, firm, or corporation who serves as the dealer for a
membership group purchasing program.

(2) “Independent wholesaler” means a person, firm, or corporation who
stocks inventory for resale to retail dealers and who holds title to that
inventory.

(3) “Manufacturer” means any person, firm, or corporation engaged in the
business of manufacturing and distributing for retail sale farm implements,
machinery, utility and light industrial equipment, attachments, or repair
parts, and includes manufacturers of yard and garden equipment not prima-
rily intended for farm use.

(4) “Parts inventory” means repair parts held for resale and used to service
farm implements, machinery, attachments, utility and light industrial equip-
ment, and yard and garden equipment.

(5) “Sales agreement” means a written, verbal, or implied on-going agree-
ment between a dealer and a manufacturer or wholesaler under which the
.dealer agrees to sell at retail those items supplied by the manufacturer or
wholesaler. “Sales agreement” can include an assignment of an exclusive sales
area by the manufacturer or wholesaler or the filing of UCC security docu-
ments by the manufacturer or wholesaler.

(6) “Wholegoods” or “wholegoods inventory” means assembled or complete
units of farm implements, machinery, utility and light industrial equipment,
and yard and garden equipment and includes assembled or complete attach-
ments.

(7) “Wholesaler” as an entity’s business or as the context requires may
mean:

(a) an independent wholesaler engaged in the business of distributing
for retail sale the items listed in Subsection (4) or (6), that is obligated
under Section 13-14a-2 to accept new and unsold wholegoods and parts
from retailers on behalf of the manufacturer, but the obligation of the
wholesaler may not exceed the obligation of the manufacturer; or

(b) a dealer, as defined in Subsection (1), who in _addition _to retailing
distributes equipment at the wholesale level.

History: C. 1953, 13-14a-1, enacted by L.
1989, ch. 63, § 1; 1995, ch. 317, § 1.

Amendment Notes. — The 1995 amend-
ment, effective May 1, 1995, added Subsections
(1)(b)(ii), (2), and (5), renumbering the other
subsections accordingly; in Subsection (7Xa),
substituted “an independent wholesaler” for “a
manufacturer’s representative or agent, or in-

dependent wholesaler, except where the agent
or wholesaler holds exclusive national distribu-
tion rights for a product,” substituted “(4) or (6)”
for “(2), (3), or (4)” and “is” for “may be,” and
inserted “new and”; in Subsection (7Xb) added
the language beginning “who in additiop” at the
end; and made numerous stylistic changes.

13-14a-2. Right of return on termination of retailing
agreement — Credit on return.

(1) Upon termination of all sales agreements in which the dealer has agreed
to offer the products of the manufacturer or wholesaler for retail sale and to
stock wholegoods and parts inventories as may or may not be required by the
manufacturer or wholesaler, the retailer is entitled to payment or credit from
the manufacturer or wholesaler for all new and unsold wholegoods and parts
inventories held by the dealer on the date the agreement was terminated.
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EQUIPMENT REPURCHASE FROM RETAIL DEALERS 13-14a-2

(2) (a) Except as otherwise provided in this section, the amount of payment
or credit due for unsold and undamaged wholegoods is 100% of the original
invoice price paid by or invoiced to the dealer, plus any freight charges
paid by or billed to the dealer, less any volume, sales, or special discounts
on the wholegoods previously paid to the dealer.

(b) The manufacturer shall bear the freight charges incurred by the
dealer in shipping any wholegoods inventory to the manufacturer’s choice
of destination. The dealer is responsible for freight charges from the
dealer’s location to the wholesaler on inventory purchased from that
wholesaler.

(3) (a) Payment or credit due to the dealer on wholegoods inventory that
has been in the dealer’s inventory for more than 36 months from the date
of invoice may be adjusted downward from the original invoice price to
cover demonstration or rental use. The amount of adjustment shall be
agreed upon by the dealer and the manufacturer or wholesaler, but in no
case shall the adjustment cause the value of the wholegood to go below the
wholesale value listed for that equipment in the edition of the trade-in
guide customarily used by dealers or if the equipment is not listed in the
trade-in guide, the local retail auction price will prevail at the dealer’s
choice. i

(b) If an agreement cannot be made on adjustment, the adjustment
shall be submitted to arbitration under procedures approved by both the
manufacturer and the dealer. The manufacturer shall pay the cost of the
arbitration.

(4) (a) The amount of payment or credit due to the dealer for parts
inventory is 100% of the current wholesale price of the parts listed in the
manufacturer’s or wholesaler’s price book.

(b) The dealer is entitled to reimbursement for any handling or pack-
aging incurred to return the parts inventory to the manufacturer or
wholesaler in the amount of 5% of the currently listed wholesale price of
the returned parts. The manufacturer or wholesaler shall bear the freight
cost to return the inventory to their choice of destination.

(5) (a) New, unsold parts that are listed and priced in the manufacturer’s or
wholesaler’s price book at the time of the termination of the agreement are
eligible for return.

(b) Parts with superseded part numbers are eligible for return at 85% of
the price listed for the superseding part number, if they meet the criteria
of being new and unsold.

(c) Parts that have been deleted from the price book within the previous
24 months prior to termination of the sales agreement shall be repur-
chased at 50% of the last published price.

(d) Parts that are not eligible for return are:

(i) parts that are normally sold at retail in packages of two or more
due to precision machining, such as piston rings or connecting rod
bearing liners, if one of the parts is missing; and

(ii) any parts that are improperly identified.

(e) Package quantity between the dealer and the manufacturer or
wholesaler will not be cause for rejection of a returned part.

(f) Parts manuals, service manuals, and owners manuals that the

dealer has purchased and held for resale at retail shall be repurchased at
current wholesale cost.
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13-14a-3 COMMERCE AND TRADE

(6) Upon the payment or credit due to the dealer’s account of the amounts
required by this section, title to the wholegoods, attachments, and parts
inventories is vested in the manufacturer or wholesaler and the manufacturer
or wholesaler is entitled to possession of those items.

(7) All credits due and the final payments to the dealer shall be made within
60 days of the date of shipment of the inventory back to the manufacturer or
wholesaler.

(8) Special tools for repair of the manufacturer’s equipment that the dealer
maintains or tools that the manufacturer requires the dealer to maintain shall
be repurchased by the manufacturer upon termination of the agreement. The
repurchase price shall be the fair market value, but may not be less than 25%
of the replacement cost for a usable tool.

(9) The manufacturer shall repurchase for fair market value:

(a) any sign that the dealer has purchased for the exclusive advertise-
ment of the manufacturer’s or wholesaler’s product; and

(b) any computer or communication equipment the dealer has pur-
chased for direct interface with the manufacturer or wholesaler.

(10) In calculating the fair market value of any item the manufacturer or
wholesaler shall repurchase under Subsection (9), the depreciation of the item
may not exceed 10% a year for the useful life of the item, but may not go below
25% of the replacement cost.

(11) (a) A representative or agent of a manufacturer who does not stock
inventory for resale or does not hold or anticipate holding title to any
inventory is exempt from the repurchase obligations of this chapter.

(b) If a sales agreement is terminated, the manufacturer bears the
responsibility to repurchase inventory sold by a manufacturer’s represen-
tative or agent.

History: C. 1953, 13-14a-2, enacted by L. tion, making numerous stylistic and substan-
1989, ch. 63, § 2; 1995, ch. 317, § 2. tive changes, including the addition of
Amendment Notes. — The 1995 amend- Subsections (9) to (11).
ment, effective May 1, 1995, rewrote this sec-

13-14a-3. Right of return on death of dealer — Continua-
tion of business by heirs or survivors — Right to
sell business.

(1) Upon the death of a dealer, the death of a general partner in a
partnership operating as a dealer, or the death of a majority shareholder in a
corporation operating as a dealer, the manufacturer or wholesaler shall
repurchase the inventory under Section 13-14a-2.

(2) Subsection (1) does not apply if the heirs of the decedent, the remaining
partners, or the remaining shareholders elect to continue to operate the
dealership and reaffirm an existing agreement or enter into a new agreement
with the manufacturer or wholesaler within 180 days or any longer period as
they may agree.

(3) A manufacturer may not unreasonably withhold approval of a new sales
agreement from a third party if:

(a) the dealer elects to sell the dealer’s business to the third party; or
(b) on the death of a dealer, the death of a general partner in a
partnership operating as a dealer, or the death of a majority shareholder
in a corporation operating as a dealer, the heirs of the decedent, the
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remaining partners, or the remaining shareholders elect to sell the
business to the third party.

History: C. 1953, 13-14a-3, enacted by L.  ment, effective May 1, 1995, added Subsection
1989, ch. 63, § 3; 1995, ch. 317, § 3. (3).
Amendment Notes. — The 1995 amend-

13-14a-4. Termination of retailing agreement at will.

Any retailing agreement between a dealer and a manufacturer or wholesaler
that is entered into or renewed after May 1, 1989, shall terminate at will,
notwithstanding any agreement or law to the contrary, upon written notice of
termination from the dealer. Any right arising from a prior breach of the
contract survives a termination under this section.

History: C. 1953, 13-14a-4, enacted by L.
1989, ch. 63, § 4.

13-14a-5. Notice or consent required before changing
terms of retailing agreement — Limitations on
pledge of personal assets — Cancellation of re-
tailing agreement.

(1) Each manufacturer, wholesaler, financing subsidiary or division of the
manufacturer, or any independent lender shall give the dealer prior written
notice and obtain the dealer’s consent before:

(a) changing either the time or manner of payment;

(b) making any changes in notes or security;

(c) adding or releasing guarantors; or

(d) granting extensions or renewals in payment schedules on any
contract that is executed by the dealer in behalf of and in the name of any
third purchaser of goods or services in which the dealer is obligated to
assume contingent liability for the repurchase of that contract upon
default by that third party.

(2) A person who signs a security agreement or guarantee agreement with a
manufacturer or wholesaler may not be required to pledge or encumber his
personal assets in a value in excess of the amount of the indebtedness secured.

(3) If any manufacturer or wholesaler fails to give notice or obtain consent
under Subsection (1), or fails to comply with Subsection (2), the guarantee or
security agreement affected is considered cancelled and terminated.

History: C. 1953, 13-14a-5, enacted by L.
1989, ch. 63, § 5.

13-14a-6. Security interest of wholesaler or manufac-
turer not affected.

This chapter may not be construed to affect in any way any security interest
that the wholesaler or manufacturer may have in the inventory of the dealer.
Any repurchase under this chapter is not subject to the provisions of Title 70A,
Chapter 6. The retailer, manufacturer, or wholesaler may furnish a represen-
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13-14a-7 COMMERCE AND TRADE

tative to inspect all parts and certify their acceptability when packed for
shipment.

History: C. 1953, 13-14a-6, enacted by L.
1989, ch. 63, § 6.

13-14a-7. Attorneys’fees and court costs — Punitive dam-
ages.

The court, in any action to compel compliance with this chapter, shall award
costs and reasonable attorneys’ fees to the prevailing party. The court may
award punitive damages.

History: C. 1953, 13-14a-7, enacted by L.  ment, effective May 1, 1995, added the second
1989, ch. 63, § 7; 1995, ch. 317, § 4. sentence.
Amendment Notes. — The 1995 amend-

13-14a-8. Contractual right of return — Election of pen-
alties.

If the agreement between a dealer and a manufacturer or wholesaler confers
rights and duties covering the return of wholegoods and parts inventories upon
termination of the agreement, the dealer may elect to proceed under the
agreement. The dealer is not considered to have made this election to the
extent that the rights and duties conferred by this chapter exceed those
conferred by the sales agreement.

History: C. 1953, 13-14a-8, enacted by L.
1989, ch. 63, § 8.

13-14a-9. Continuing obligation of manufacturer or
wholesaler.

(1) If a manufacturer or wholesaler is purchased by or merges with another
company, the purchasing or surviving entity shall bear all of the responsibili-
ties of the original or purchased manufacturer or wholesaler under this
chapter.

(2) If a manufacturer sells a product line, the purchasing entity bears the
responsibilit;%&repurchase.

(3) In the case of a wholesaler who discontinues representing a line for any
reason, the manufacturer of that line bears the responsibility to repurchase. -

et o ——————
History: C. 1953, 13-14a-9, enacted by L.  existing paragraph as Subsection (1), deleted
1989, ch. 63, § 9; 1995, ch. 317, § 5. “or otherwise loses its corporate identity” after

Amendment Notes. — The 1995 amend- “company” in Subsection (1), and added Subsec-
ment, effective May 1, 1995, designated the tions (2) and (3).
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APPENDIX B

SELECT DOCUMENTS FROM TRIAL COURT

Docket #

183-187:

250:

252:

263-265:

Docket Description

Affidavit of Brett Wilson in Support of Summary Judgment

Notice of Evidentiary Hearing
Court Minutes, Evidentiary Hearing

Final Order and Judgment on Summary Judgment
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David L. Bird (0335) FLo Loy
Gregory ] Adams (6159) W["/W‘(E Clunry
McKAY, BURTON & THURMAN i
600 Gateway Tower East el T
10 East South Temple

Salt Lake City, UT 84133
Telephone: 801/521-4135
Facsimile: 801/521-4252

Attorney for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY

STATE OF UTAH

WILSON SUPPLY, INC.,, d.b.a. PRO
POWER EQUIPMENT CO.

Plaintiff, Civil No. 980912305

Vs. Judge David Young
FRADAN MANUFACTURING CORP.,

Defendant.

AFFIDAVIT OF BRETT WILSON IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

STATE OF UTAH )

'S8

COUNTY OF SALT LAKE )
I, BRETT WILSON, upon being duly sworn, depose and say:

1. I am the President of Plaintiff Wilson Supply, Inc., d.b.a Pro Power Equipment
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Co. ("Wilson Supply"), and have personal knowledge of all facts asserted herein.

2. From in or about September, 1996 through in or about November, 1997 Wilson
Supply received various items of yard and garden equipment, as well as parts inventory ("Fradan
Inventory") from Fradan Manufacturing Corp. ("Fradan Manufacturing").

3. The Fradan Inventory included, though was not limited to, string and brush
trimmers, backblowers, engine covers, spark plug guards, miscellaneous repair parts and
hardware.

4. At all times Wilson Supply dealt with Fradan Manufacturing, Wilson Supply was
in the business of selling and retailing inventory and equipment of the type and nature of the
Fradan Inventory.

5. At all times Wilson Supply dealt with Fradan Manufacturing, Wilson Supply
engaged in the business of selling and retailing the Fradan Inventory.

6. Wilson Supply sold and retailed the Fradan Inventory pursuant to agreement of the
parties that Wilson Supply would sell at retail those items, including the Fradan Inventory,
supplied by Fradan Manufacturing ("the Agreement").

7. In addition to selling and retailing the Fradan Inventory, Wilson Supply also
distributed a portion of the Fradan Inventory at the wholesale level.

8. On or about October 23, 1997 I wrote a letter on behalf of Wilson Supply to Jack
Howard of Fradan Manufacturing notifying Fradan Manufacturing that Wilson Supply was

terminating its agreement with Fradan Manufacturing to offer Fradan Inventory to Wilson
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Supply’s customers and requested that Fradan Manufacturing retake possession of and repurchase
the Fradan Inventory held by Wilson Supply at that time. See October 23, 1997 letter from Brett
Wilson of Wilson Supply to Jack Howard of Fradan Manufacturing, attached hereto as "Exhibit
A"

9. The Fradan Inventory held by Wilson Supply as of October, 1997, the date of
termination of the Agreement, is itemized on the attached "Exhibit A."

10.  Fradan Manufacturing refused my October 23, 1997 request on behalf of Wilson
Supply that Fradan Manufacturing retake possession of and repurchase any and all outstanding
Fradan Inventory held by Wilson as of the date of the termination of the Agreement.

11.  Onor about February 25, 1998 I again wrote Fradan Manufacturing reiterating that
Wilson Supply had terminated its Agreement with Fradan Manufacturing to offer Fradan
Inventory to Wilson Supply’s customers and again requested that Fradan Manufacturing retake
possession of and repurchase its existing Fradan Inventory with Wilson Supply.

12.  Fradan Manufacturing again refused my February 25, 1998 request that Fradan
Manufacturing retake possession of and repurchase any and all outstanding Fradan Inventory held
by Wilson as of the date of the termination of the Agreement and continues to refuse such request.

13.  Wilson Supply is still in possession of the Fradan Inventory itemized on the attached
"Exhibit A."

14.  The original invoice price paid by or invoiced to Wilson of the Fradan Inventory

& Parts at the time of termination of the agreement between the parties was $37,452.14. See

'
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Exhibit A.

16.  The wtal freight charges paid or billed to Wilson Supply for the Fradan Inventory
& Parts at the time of termination of the agreement between the parties was $1,559.34, which
amount, coupled with the original invoice price paid by or invoiced to Wilson of the Fradan

Inventory & Parts of $37,452.14, totals $39,011.48.

DATED this 3/ day of January, 2000

AKX
SUBSCRIBED AND SWORN to before me this 3| ~ day of January. 2000.

NOTARY PUBLIC
SQSMQORJQFSE HUEY \W\ o

0 Sou edwood Rd .
West Jordan, UT 84084 SNASNAR

COMMISSION EXPIRES ¢ v
SEPT. 23, 2000 NOTARY PU@JC
STATE OF UTAH
My commission expires: Residing at:

A@k 33 doec it Hoke Loints

CERTIFICATE OF SERVICE

. , ST Rbu%
The undersigned hereby certifies that on the \ day of Janaary, 2000 a true and correct
copy of the foregoing AFFIDAVIT OF BRETT WILSON IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT was mailed, postage prepaid, to the following:

Frank D. Mylar
1149 Princeton Avenue
Salt Lake City, Utah 8410S

James H K. Bruner
90 State Street
Albany, New York 12207

netor
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David L. Bird (0335) SALY 1.AKE CounTy

By .
Gregory J. Adams (6159) —_—
McKAY, BURTON & THURMAN Deputy Cierk
Gateway Tower East, Suite 600
10 East South Temple Street

Salt Lake City, UT 84133
Telephone: (801) 521-4135

Attorneys for Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY

STATE OF UTAH

WILSON SUPPLY, INC., d.b.a. PRO
POWER EQUIPMENT CO.
ORDER AND JUDGMENT
Plaintiff,

vs.
Civil No. 980912305
FRADEN MANUFACTURING CORP.,
Judge David Young
Defendants.

This matter came before the Court on September 19, 2000 at 8:30 a.m. before the Honorable
David S. Young. Plaintiff, Wilson Supply, Inc., d.b.a. Pro Power Equipment Co. was represented
by its counsel, David L. Bird of McKay, Burton & Thurman. Defendant, Fraden Manufacturing
Corp. was represented by its counsel, Frank D. Mylar. Plaintiff and Defendant had filed Cross
Motions for Summary Judgment, which Motions were heard by the Court. The Court, on its own

Motion, scheduled this matter for an evidentiary hearing on September 19, 2000 on the issue of



whether Wilson Supply, Inc., d.b.a. Pro Power Equipment Co. is a dealer under Chapter 14a of Title
13, Utah Code Annotated. After taking evidence of the parties, including testimony from witnesses
for both Plaintiff and Defendant, having received and reviewed evidence, having considered argument
of counsel, having made and entered Findings of Fact on the record and having concluded as a matter
of law that Wilson Supply, Inc., d.b.a Pro Power Equipment Co. is a dealer under the statutory
definition contained in Chapter 14a of Title 13, Utah Code Annotated. The Court makes and enters
the following:
ORDER AND JUDGMENT

1. Defendant, Fraden Manufacturing Corp. shall pay Plaintiff, Wilson Supply, Inc.,
for all remaining new and unsold whole goods and parts inventory held by Wilson Supply, Inc., on
October 23, 1997, the date of termination of the sales agreement between Wilson Supply, Inc. and
Fraden Manufacturing, at the amount originally invoiced by Fraden Manufacturing up to the amount
of $39,011.48. To the extent Wilson is unable to return new parts included in the invoice for
$539.68, Fraden Manufacturing shall be entitled to a credit for the parts not so returned.

2. Fraden Manufact<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>