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IN THE SUPREME COURT OF THE
STATE OF UTAH

RIO GRANDE MOTORWAY, INC.
Appellant,

vVS.

PUBLIC SERVICE COMMISSION OF :

UTAH, MILLY O. BERNARD, OLOF E. Case No. 15156
ZUNDELL, and KENNETH RIGTRUP,

Commissioners of the Public

Service Commission of Utah,

and UINTAH FREIGHTWAYS,

Respondents.

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Petition of respondent, Uintah Freightways (hereinafter
referred to as Uintahj to provide direct motor carrier service from
Salt Lake City to Price, Utah on the theory of an alternate route
deviation.

DISPOSITION IN LOWER TRIBUNAL

The Public Service Commission (hereinafter referred to as the
"Commission") granted respondent's petition.

RELIEF SOUGHT ON APPEAL

Appellant asks the court to reverse and set aside the order
of the Commission.

STATEMENT OF FACTS
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necessity 1288 from the Commission (R, 9)] authorizing it to ODerate
as a common carrier in intrastate commerce. The certificate is
ceuched in three subparagranhs, with restrictions not here Dertinent,
as follows:

(A) Between Salt Leke City, Utah and a1l points within
the.Umtah Basin over U.S. Highway 40 and other
various Utah State and County highways to all point
within the Uintah Basin serving to, from and between
all Uintah Basin points.

(B) Between Vernal, Utah and Price, Utah via Duschesne
County, Utah serving Vernal, Utah and Price, Utah
and all intermediate points.

(C) Between all points in Utah authorized in A and B
above, on the one hand, and all points in Daggett
County, Utah on the other.

Respondent has provided no service from Salt Lake City to

Price since the issuance of the certificate in 1958 until May, 1976
except for an occasional undefined and irrelevant "hot shot service.'
(T. 10, 16)

In May, 1976, the respondent, for the first time, began
running schedules from Salt Lake City to Price via either U.S. Highe
40 to the junction of Utah Highway 33 at Duschesne and thence over
Utah Highway 33 to Price or via U.S. Highway 91 from Salt Lake City,
Utah to Provo, thence over U.S. Highway 189 to Heber and thence over
U.S. Highway 40 to Duschesne and over Utah Highway 33 to Price.

some three months later, on August 20, 1976, respondent file
a petition with the Commission (R. 1) entitled "Petition to Deviate

Over an Alternate Route.," that route being U.S. Highway 50-6 between

Provo and Castle Gate.

an and

1 References to the official record are designated R T

references to the reporters transcript are designa
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The application was hedrd before Lommissioner Olof E.
zunael on September 22, 1976. Appellant and Ashworth Transfer appeared
at the hearing in protest to the application. Subsequently the
Commission 1ssued 1t's order granting the relief prayed for in the
petition, authorizing direct service from Salt Lake City to Price.
(R. 78) Appropriate petitions for reconsideration were fiied and denied
and the appeilant is here before the Supreme Court seeking a reversal
of the Commission's order.
ARGUMENT
I
THE GRANT OF AUTHORITY TO UINTAH IN 1958 WAS A
SINGLE GRANT AND THE COMPONANT PARTS THEREOF
CANNOT BE "TACKED."
I1

ANY SERVICE BY RESPONDENT FROM SALT LAKE CITY TO
PRICE IS WITHOUT AUTHORITY AND THEREFORE ILLEGAL.

111

ASSUMING, ARGUENDO, THAT THE CIRCUITOUS ROUTE FROM
SALT LAKE CITY TO PRICE IS NOT ILLEGAL, RESPONDENT
HAS WHOLLY FAILED TO MEET IT'S BURDEN IN PROVING
THAT THE PROPOSED "ALTERNATE ROUTE" SHOULD BE
AUTHORIZED.

v

THE COMMISSION ERRED IN IT'S APPLICATION OF THE
STATUTORY AND CASE LAW.

Points [ and II above will be argued jointly.
Respondent's certificate 1288 is a single grant of authority,
issued pursuant to a single application in the single proceeding and
consists of three parts designated (A) (B) and (C). Part (A) authorizes
service between Salt Lake City, Utah and all points in the Uintah Basin.
onsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Servic

Library Services and Technology é\_ct, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Part (B) authorizes service between Vernal, Utah (in the Uintah
Basin) and Price, Utah via Duschesne County. Part (C) authorizes
service between the points authorized in parts (A) and (B) on the
one hand and all points in Daggett County on the other, with
restrictions not here pertinent.

It was not until May, 1976, in obvious preparation for tpe
petition under consideration here, that respondent, for the first tip
instituted a service between Salt Lake City and Price, via Duschesne.
Respondent argues that such a service is authorized by "tacking" its
authorities under parts (A) and (B) of certificate 1288 at Duschesne.
We contend that such an alleged "tacking" is patently without any
authority whatever and is unlawful and illegal.

Basic rules of construction and common sense dictate that
the Commission never intended to authorize such service. Obviously,
service between Salt Lake City and Price was not part of the originil
application and no proof was adduced in support thereof. Had the
Commission intended to authorize such service it would have been easy
to do so in direct and specific terms.

We are unable to find any guidelines in the Utah statutes
or case law defining what authorities may or may not be tacked. Howest
the Interstate Commerce Commission has a long line of cases prohibiti
the tacking of separate paragraphs of authorities jssued in a single
proceeding, except in unusual circumstances.

In the case of Zirbel--Investigation of Operations,35M£L

684; 8 F.C.C. 32, the Commission stated:

"The right of a motor common carrier to.tack
separate grants of unrestricted authorities 1s well
settled regardless of whether the authorities

nsored by the S.J. Quinney Law Lilt46/] Kendiegt} i6itt ik ovidEd 69 AR &S Rrusinand Library Serv
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The question of what is a separate grant of
irregular-route authority has been fully discussed
and determined in several proceedings before this
Commission. It is axjomatic that only a single grant
of irregular-route authority can eminate from one
proceeding. It is not uncommon to describe such a
single or separate grant of irregular-route authority,

. in two or more paragraphs or parts in the
certificate or permit subsequently issued." (emphasis added)

Upon reconsideration of the Zirbel proceeding in 54 M.C.C.
409; 9 F.C.C. 32,468 the above-stated finding was restated with
approval. The Commission, again, in the case of Weigand, Inc.,
Modification of Certificate 114 M.C.C. 806; 1972 F.C.C. 36,600 quoted

from and approved the finding in Zirbel, Supra.
The position of the Interstate Commerce Commission was clearly

set forth in the case of Interstate Commerce Commission vs. G. and M.

Motor Transfer Company, Inc., 5 F.C.C. 80,251, United States District

Court, Western District of North Carolina, Statesville, Division, April
30, 1945; 64 F. Supp. 302,wherein the District Court upheld and adopted
the following finding by the Interstate Commerce Commission:

"It should be observed that operations are
authorized (1) from Elkin and Statesville, N. C.,
to points in the District of Columbia and 11
states, not including North Carolina, and (2)
from the District of Columbia and the same 11
states to points in North Carolina. There is no
authority, for example, to operate from any point
in New York to any point in Georgia. The certifi-
cate specified the service to be performed out-
bound from Elkin and Statesville and from points
in the District of Columbia and 11 states to Elkin
and Statesville and all other points in North
Carolina. . . . The Authority granted is set forth
in clear and unambiguous terms. As stated,
applicant, however, would have us read into the
certificate authority, for example, to trqnsport a
shipment from a New York point to a Georgia point
by way of Statesville. It would do so apparently

_5-
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on the theory that, since it has authority to
operate from a point in inbound service to
Statesville and in outbound service from States-
ville to a point in Georgia, it may, under the
two separately stated authorities, interchange
with itself and provide through service.

Applicant's position is untenable. Plainly,
Division 5 did not intend to grant applicant the
authority it would have us find it contained in
its certificate. . . . Nor is the interpretation
requested warranted by the language of the certi-
ficate; rather, it would be contrary thereto.
Section 208 (a) of the act provides that we shall
specify in a certificate "the service to be ren-
dered" . . . and in case of operations not over
specified routes or between fixed termini, the
territory within which the motor carrier is
authorized to operate. . . . The words “to" and
"from" in applicant's certificate define the
territory in which it may operate. This terri-
tory may not be increased by the expedient of
interpreting "to" and "from" a point to mean
also through such point. If Division 5 had in-
tended to grant applicant that authority, it
would have done so with more appropriate
tTanguage.

In this connection, we are unable to subscribe
to the fiction of an interchange with oneself
as authorizing an operation not otherwise au-
thorized. . . . Under the certificate it now
holds, applicant is authorized to conduct only
service from and to certain base points. By
proper arrangements it may interchange with other
carriers at any point which it is authorized to
serve, and the same shipment may be both received
from and delivered to any other carrier, but its
service as to any particular shipment must either
begin or end at one of the authorized base points.

. We find no merit in applicant's
petition, and it therefore will be denied.”

This case was cited with approval in Malone Freight Lines,
Inc.--Investigation of Operations and Practices, 113 M.C.C. 442; 190

-6-
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F.C.C. 36,542, wherein the Commission again stated the time-honored
rule that "it is a basic principle that separate segments or
paragraphs of a single grant of authority may not be combined."

The reasons for describing different portions of a single
grant of authority are many and varied and often present difficult

questions of interpretation. See Daily Express, Inc. vs. United

States of America, 342 F. Supp. 1295; 1972 F.C.C. 82,321. However,
it is clear beyond question in the case under consideration that the
Commission intended Parts A and B and C to be part of the single
grant of authority issued in respondent's certificate of convenience
and necessity 1288. As such, the alleged "tacking" is unauthorized
and is il1legal and cannot be the basis of the authority granted by
the Commission.

If respondent's theory and the decision of the Commission
were allowed to become law the door would be flung wide open for
wholesale evasion of motor carrier regulation in the State of Utah.

For example, an applicant could seek authority from the Commission in

a single application under Part (A) to transport general commodities
from Salt Lake County to Simpson Springs in South Central Tooele

County, near the Dugway Proving Grounds, and in Part (8) from Simpson
Springs to all points in the State of Utah. Such an application would
attract little, if any, attention inasmuch as there is no traffic moving
from Salt Lake County to Simpson Springs and none from Simpson Springs
to the balance of the State. Such an unopposed applicant could present

testimony, real or illusory, from an optomistic and ambitious witness
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indicating he planned to construct some type of facility at Simpsan
Springs which would require the transportation of inbound and
outbound commodities. Once such an unopposed application ripened
into a certificate the applicant could, following in Uintah's footstey
file an alternate route application asking that the Commission approy
authority to provide transportation from all points in Salt Lake
County directly to all points in the State of Utah. Under respondent
theory this would require no proof of public convenience and necessity
because under such theory Parts (A) and (B) of the application could
be "tacked" and the resulting savings in mileage by the alternate
route application would be all that would be required to give the
fictional applicant state-wide service. A similar situation could
exist by choosing any destination and origin point throughout the St
which would be so remote as to escape attention of existing potentiall
protesting carriers. Obviously such a precedent would lead toghws
rather than intelligent regulation. If the Public Service Commission
had intended to authorize Uintah, in 1958, to provide service from
Salt Lake City to Price via Duschesne, it would have been a simple
matter to couch a grant of authority in those terms.

The three parts of the single grant of authority jssued in
certificate 1288 cannot legally be tacked and for this reason alone
the decision of the Commission must be reversed.

The Interstate Commerce Commission, in_fglygll_fg§§_ﬂﬁﬂﬁﬁ
Inc., 46 M.C.C. 804; 5 F.C.C. 31,093, aptly stated:

"Thus applicant has no authorized route between

Gauley Bridge and Charlottesville, which points
are the termini of the alternate route requested

-8-
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in No. MC-903 (Sub-No. 19). Clearly a carrier
may not be granted an 'alternate' route between
points as to which it presently has no
authorized route. To do so would enable such a
carrier to institute a new operation without a
showing that it was required by the public con-
venience and necessity."

However, the following argument presents a further and
equally cogent reason which compels a reversal of the Commission's

decision.
111

ASSUMING, ARGUENDO, THAT THE CIRCUITOUS ROUTE FROM
SALT LAKE CITY TO PRICE IS NOT ILLEGAL, RESPONDENT HAS
WHOLLY FAILED TO MEET IT'S BURDEN OF PROVING THAT THE
PROPOSED "ALTERNATE ROUTE" SHOULD BE AUTHORIZED.
We are unaware of any Supreme Court decision or statutory
provision in the State of Utah specifically dealing with the require-

ments covering an alternate route application. Respondent relies

heavily upon the application of Palmer Brothers, Inc. in case 4869

sub 1 issued by the Commission on May 14, 1962. In that case, Palmer
was authorized specifically to transport commodities between Salt
Lake City and Provo, Utah utilizing U.S. Highway 40 to Heber City and
Utah Highway 189 to Provo, restricted against service to any of the
intermediate points between Salt Lake City and Provo over the Heber
route. Palmer was also authorized specifically to traverse U.S. Highway
91 fully loaded between Salt Lake City and Provo enroute to the area of
Delta and Fillmore. Upon Palmer's application to the Commission to
amend it's certificate to substitute a direct route via U.S. Highway
91 in lieu of the circuitous route via Heber City, the Commission
properly granted the application upon the findings that Palmer was an
effective competitor for traffic originating in Salt Lake City and
destined to Provo; that it specifically held authority from Salt Lake
nsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Serv
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City to Provo via the circuitous route and upon the further finding
that the granting of the authority would have no materially adverse
effect upon the services of existing carriers.

We have no quarrel whatever with the Commission's decision
the Palmer case and submit that it applied the customary criteria oy,
used in an alternate route deviation case. We strongly contend,
however, that Palmer Brothers is clearly distinguishable from the
case at hand. Palmer had specific authority from the origin to the
destination via the circuitous route. Uintah does not. Palmer was a
effective competitor for the traffic from origin to destination
Uintah is not. The granting of the Palmer application did not impair
the services of existing carriers. The granting of the instant
application would seriously impair the services of existing carriers

There are a multitude of Interstate Commerce Commission
decisions and court decisions which set forth alternate route guide-
lines in substantially the same language used by the Commission in
Palmer.

In the case of Michigan Express, Inc. Extension, 108 M.C.C

245; 1969 F.C.C. 36,273, the Interstate Commerce Commission set forth
the alternate route criteria as follows:

“ . . it is well established that to justify a
grant of alternate route authority solely on thg
basis of operating economy and efficiency, applicant
must show (1) that it is operating between the
involved termini over a practicable and feasible
service route, (2) that it is an effective competitor
with existing carriers for traffic moving between the
termini and (3) that a grant of the authority sought
will not enable applicant to institute a new servicé
or a service so different from that present]y provlded
as to improve materially its competitive position.

nsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Serv
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In denying the alternate route application, the Commission

stated:

"However, applicant's operations between South
Bend, Indiana, and the other-named Michigan points
present a different situation. Protestants compete
vigorously for and transport substantial volumes of
traffic between these points, and applicant's
participation in such traffic is, by volume, relatively
small in comparison. It's unfavorable competitive
position is, no doubt, due to the relatively high
degree of circuity involved in observing Michigan
City, Indiana, as a gateway in the case of truckload
traffic, and in employing Chicago, I1linois, as a
break-bulk point for less-than-truckload shipments.
Because the proposed alternate route would reduce
circuity by an average of over 20%, we believe that
it's use in the transportation of this traffic would
permit improvement in the applicant's service to a degree
sufficient to constitute a new service which would
work a detriment to existing carriers."

.

It is seen from the above quotation and from the following

language in Davidson Transfer and Storage Co. Extension--Alternate

Routes, 91 M.C.C. 687; 15 F.C.C. 35,530, that the applicant has the

burden of concurrently proving the three elements required to justify

an alternate route. In Davidson, the Commission stated:

"It is our opinion, however, that should
applicant be allowed to operate over the proposed
alternate route, it is probable that a considerable
proportion of the Norfolk traffic would be diverted
from the service route. . . In our opinion this
would permit applicant to institute a new service
which would be significantly different from that
presently provided and would materially improve
applicant's competitive position to the detriment
of existing carriers. Although we are sympathetic
with applicant's desire to operate as efficiently
and economically as possible, protestants are
entitled, in a case of this type, to a showing
that the use of the proposed alternate route will
not materially change the competitive situation;

there is no such_showing. Under these circum-
stances, we conclude that the applicant has failed

-11-
ponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Service
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



to satisfy the required criteria and, conse-

quently, that the application should be denied.™"
(emphasis added)

In the instant case, the Public Service Commission wholly
misconstrued the burden of proof upon the applicant and erroneously
placed it upon protestants (appellant). On page 2 of it's order the

Commission stated:

"No evidence was adduced by the protestants

at the time of the hearing to show that applicant

was not an effective competition (sic) with them,

nor did protestants demonstrate that there had been

any adverse or decreased revenues or any other

evidence of destructive competition by reason of

the performance of the service by UINTAH FREIGHT-

WAYS." (emphasis added)

The burden of proof is, of course, upon the applicant to
show that it is an effective competitor and protestants are under no
obligation whatever to supply this burden when the applicant fails to
meet it. Furthermore, appellant contends that it's revenues have not
been decreased by the operations of respondent from May until the
hearing since the respondent was not an active competitor.

An examination of the evidence adduced at the hearing by
respondent clearly shows it's failure to meet it's burden in this
regard.

The first burden upon the applicant is to show that it is
operating between the involved termini over a practicable and
feasible service route. The applicant's evidence shows that the

service route between Salt Lake City and Price via Duschesne is Over

Utah Highway 33 between Duschesne and Price which route is commonly
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called "Indian Canyon." Indian Canyon is a difficult route in the
wintertime and the road is often closed. (T. 9, 17) This route
requires an additional 140 miles per round trip which results in a
70% deviation over the direct route. The service route is also two
hours longer one-way loaded in good weather and involves an undeter-
mined delay in bad weather which often results in a complete
prohibition of the use of this route in wintertime. We respectfully
submit that this evidence wholly fails to satisfy the applicant's
burden that the circuitous route is indeed a practicable and feasible
one. (T. 9, 10, 16-19)

The second criteria which applicant must prove is that it
is an effective competitor with existing carriers for traffic moving
between the termini. In this regard, the evidence of the applicant
falls far short of meeting it's burden. The testimony of Mr. Smith
representing the applicant indicates that a regular service was
instituted in May, 1976 which operates once per day, five days per
week. He stated that he had developed "some traffic” on this route
since May, 1976. (T. 10, 11) No other testimony was given by
applicant. The applicant wholly failed to establish the amount of
traffic, if any, being handled in the newly instituted daily schedules.
It wholly failed to show whether it was transporting any traffic at a
profit. It wholly failed to show that it was a competitor of any kind
let alone an "effective" competitor, notwithstanding the fact that it
clearly has the burden of proving this element. Applicant was content
to establish that it had recently operated over the alternate route
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and nothing more. The Commission was clearly in error in it's
finding that the protestants had failed to show that applicant was

not an effective competitor. The burden is upon the applicant, ngt

upon the protestant.

The third element required to establish an alternate royte

case is that a grant of the authority sought will not enable applicant

to institute a new service or a service so different from that
presently provided as to materially improve it's competitive position,

Mr. Smith testified in this regard as follows:

"Q A1l right, sir. Have you made a calculation, sir,
with respect to the miles that you are presently
operating on your regular route service between
Salt Lake City, and Price?

A We have.
Q What were your findings?

A The present route that we are traveling requires
us to traverse an additional 140 miles per round
trip in excess of what we would be traversing if
we had the route that we are requesting in this
application.

Q A11 right, sir. Have you calculated any advantages
that might accrue to your company were you permitted
to perform this service over a less circuitous
routing.

A Yes. There would be a savings of fuel in the
amount of what we approximate to be 8,424 gallons
per year. It would save us in man hour production
in excess of three and a half hours per day for
each day that we operate this. The savings in oil,
tires, maintenance, and replacement parts and
equipment we have not been able to calculate, but
they're sizeable, and this route would be the most
economical, convenient way to serve the pub11c,a“d
it would reduce the burden of the highways that
we're traveling.

Q Is there anything particularly unusual about the
route that you are traveling at the present time
with respect to the condition of those highways as
it applies to year round service?
nsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Servi
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A In the winlertﬁmE“it's'gointhone'more difficult
to serve th's area -because of the mountain known
as Indian Caayon, which is between Duschesne and
Castle Gate, which is in excess ‘of 9,000 feet’
and it's not one of the primary highways that's
kept clear.of ice.and siow by the Highway '
Department, -ant it witkmake' it- inconvenient to
travel that way. and sonetimes itrwillomake it
impassable, at which time we wil1~ have' to petition
the Commission fir special temporary permits to
use Highway 6 an¢ 50." (T.9,.109) ~. .o '

. The evidence of appellant showsi that it operated during the
first eight months of 1976 at a,99%roperating~rafi6' "
: ok g ; Gl L

g?ping a net income
of only $1,447.97 on an adjusted gross reverue of $540,337.00. (R. 11)
O !

A £

In this connection, Mr. Marsh, rep-esenting the éppe]]ant, testified:
R SRR R RTINS Tann o eat o G
"9 (By‘Mr: Boyle}r~MnuMarsh15tha1ishows that your
operating ratio is 9 and that you had a net
incomecof:less:than fifteen hundred dollars on
a gross of over halfa million?
g . : - S G an My dedl Tiolin iy

A That's correct.

{Q )Ydd’aré séné{ggythréé‘géhéadiéérﬁ:r%;;;m;; §;1£“E;k;t:ﬁ.
¢ Lity to-Price? - T I A T T R P L ST S B 1
A That's correct. ER : y

Q Do you.also have extra schedules?: /¢ %

A Yes, we do. : 57 Y

Q How often and how do yw handle those?

A On the average of two o three times<a:week we have -="'°

sometimes two or three «tra schedules, and we send
thase out as they come b with extra drivers to '
Price to cover the loads

Q What time do you run yod-schedu]es? What time of
day? - oo T 2

A Qur normal scheduies, om teaves at 11:00 p.m. in
the evening, two will lewe at 12:01 a.m., and the
rest will leave at 7:30 the-following morning. -

P E R

~15-
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Canyon would not in effect create a new service which respondent cannot
now provide. The evidence shows, and common sense dictates, that if
respondent can reduce it's mileage by 30%, save 8,424 gallons of fuel
per year, save 3 1/2 hours per day in operational time, save 30% in oil,
tires, maintenance and replacement parts and avoid wintertime ice,
snow and road closures, it would put respondent in a new competitive
position which it does not now enjoy.

The Courts and the Commission have consistently held that
the burden is upon the applicant to concurrently meet Mﬁ_t%ts
enummerated above in order to qualify for a grant of alternate-route

authority. The failure of applicant to meet any one of the three tests
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is fatal to it's cause. Here the applicant has wholly failed to
meet any of the three tests and the order of the Commission granting

the alternate-route application must be reversed. See Central Motor

Lines--Alternate Routes, 1967 F.C.C. 36,157; Campbell Sixty-six vs.

United States, 259 F. Supp. 529, 1966 F.C.C. 81,843; Michigan Express,

Inc., Supra, and Davidson Transfer and Storage, Extension, Supra.

v

THE COMMISSION ERRED IN ITS APPLICATION OF THE
STATUTORY AND CASE LAW.

We think the most orderly procedure in setting forth the
errors committed by the Commission in it's order is to proceed
chronologically with an examination of the provisions thereof.

Reliance by the Commission on the case of Cantlay and Tanzola

vs. Public Service Commission, 233 P, 2d 344 (in the middle of page 2

of the order) (R. 78) is a good example of the misapplication of Utah

law to the facts under consideration. The Cantlay and Tanzola case is

entirely foreign to the factual situation presented here and the Taw
enunciated therein has no application whatever to the problem at
hand.

That case involved an application for a contract carrier
permit pursuant to Section 54-6-8 U.C.A. 1953, as amended (formerly
76-5-21 U.C.A. 1943). In that case, the applicant (I. Sander, Inc.)
already held a contract carrier permit to transport gasoline from Salt
Lake City to Roosevelt where it deposited the gasoline in a bulk

storage plant from which it transported gasoline in a small 1400
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gallon tank wagon in private carriage from Roosevelt to Vernal-.

a distance of 24 miles. The applicant sought an extension of it'
Contract carrier permit from Roosevelt to Vernal so that it could
transport directly from Salt Lake City to Vernal in it's larger
5500 or 7000 gallon semi-trailer tanks. The applicant had a Contract
with Standard 0i1 Company and the evidence was clear that the traffi;
from Roosevelt to Vernal would not be tendered to the protestants
under any circumstances and further that if the application were
denied that Standard 011 would continue to use the private carriage
of 1. Sander in it's 1400 gallon unit from Roosevelt to Vernal. The
Commission properly granted the contract carrier permit authorizing u
extension from Roosevelt to Vernal under the proof required for a
contract carrier permit pursuant to the above-mentioned statute.

The distinctions between Cantlay and the instant case are
so many and apparent that it's application here is clearly error. Fir.
the burden of proof required to obtain a contract carrier permit isfa
less stringent than that required under Section 54-6-5 U.C.A. 1953, &
amended, to obtain a certificate to operate as a common carrier. Se
Cantlay did not involve an alternate route. Proof of a need was present:
Third, the applicant was transporting all of the traffic involved ui
contract with the shipper and would continue to do so under any cirar
stance. Fourth, the only effect of granting the application would be
to decrease the operating costs of the applicant and to decrease the
number of trips between Vernal and Roosevelt by use of the larger
equipment. Fifth, none of the protestants had ever participated in
of the traffic involved and the evidence was clear that they would mt
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participgte 1'nlthat praffjc 1'n} thg f‘gturj‘ev,“rggardless” of the actjon
of the Commission on_ the permit,appljcation. i .
S RSt B TR LT e e gy zest

In the next Jparagraph of it's order, the Commission §tgtes:
R L R T I e A sL b BRIV

, "Protestant, Rio Grande Motor Ways, Inc. argues that the
! PubTié Seérvice ‘Commission of-Utah Slght to se‘tbsuﬁd@y'
the Interstate Cqmmgrce Commission policy determipatipns

ivc ontrouté deviation!” It further argues that ‘any carri&y
. seeking a route deviation must prove public convenience
TULTTARE nEeesST RV (T, TgY AT sy R it

1D Appeliant, ‘Rio “Grafide; “has “hevér madé sdch an “arguriént |
appellant has argued that -good “regilatfon ‘and’comnon sensé diétStes
“2'that the 'ComAtdsTon §hodld exanPhe “EnE-décPsiohs %6 the Commission and
avaibeiese 1 6F the ‘Commissfon B expert #d inere ‘appropriatd. ” Fd it's
2116Ga ¥ imerGvandum, COURSET For SPR Tant *syfeg o= o =redenadnl

alonnzT iy £hd GthéPHand 2 "thé Pifer'state Tomrerde CommiéSidn
_.. ., has a multitude of cases covering the criteria to be
T U5eE i BECTAHE kdsed GF AL native G The T T € 11U
has likewise, promulgated 'deviation regulatjons.. BS 9

It is respectfully submitted that this Commiszdé -

.. should look to the rules ,aq%ﬁ;rl;egruloafcjwonsv and, decisions

L e I GRS RE E.CICL bxperEise Yh “this regard.”” THése rules

lied many, many times and hav 3 ber;ep
‘ {dérdti

cor ... have been applied ma ny times and hav
fiupst 92nte 6bh‘§"fst§nﬂ' "reitdrated as ‘the Proper ‘cons ondes

i i i " (R. 61) (emphasis.
ATERTT o fgg;§£§<d§~Pglo1 c;iettgx’%q&%f: t(_‘hsLsi‘z'FnDaﬂtw(iteb”b Re T gm%"a nors

e U odnl kg o page W B EHE SERE hetbrdRum 7572 e 1At ot

"We respectfully submit that tife WPed Bppfied by tHe 1°
) . Interstate Commerce Commission are based. upo twenty
ST 20T edrs 'of expertente and have" h%”ﬁog@ chagi)ﬁfé ge ,
during that period of time and certainly are regsongg; )
and equitable guidelines to be used by tHYS'® ™ & 70
< -
S Com m1ss1on ?Vj(“fri.‘J}6,/_4)y‘d(eén3p?huahﬁ)1as ;_va;q-gesd,f)n-:nl'-.va on”
W TRV Ee t Ot fbu't: ¥ PHF durflemoranda and legal
00 gﬂecgf f}xgwﬁf)w?gﬁﬁfg%‘rﬁg 9vr1391&9 6 )i%{ér;
argument ‘it the Fppth cHt ratb R 8 A SR Plhat it s
gumen W)‘tfn?ﬁﬁ:@ﬁégunsvs@vg?f}&39 Yo '9218vhs e
Yo neo6~ va pOFITIagmoed avidouviesh o sonabive
RATHIU vd sofvyae sdf To sonsmiotveg orld
{babbs 7 g?_edqrr.'e‘) " 2YAWTHAIIAA
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While this matter has been covered in part in prior argument,
we deem it important to point out the misconception on the part of the
Commission as to the burden of proof. C(learly, based upon authority
heretofore cited, the burden of proving that applicant is an effective
competitor is upon the applicant. The applicant failed in this
burden. It is reversible error for the Commission to shift this burden
to the protestants. There is no way that the protestants could determine
how much traffic was handled by the applicant and, therefore, no way
to determine whether or not the unknown quantity of traffic handled
by the applicant had any effect whatever upon their existing operations.
We contend that they were not an effective competitor over the Indian
Canyon route.

The first full paragraph on page 3 of the Commission's order

(R. 79) refers to the Lewis Brothers and Los Angeles and Salt Lake Rail-

road Company Cases. We have no quarrel with the rule of law set forth
in those cases, namely that the Commission has the duty to exercise
it's own judgment on the facts. We are here complaining about basic
and far-reaching errors in law.

The balance of that paragraph again indicates a misconception
on the part of the Commission as to the issues involved. It provides:

"The Public Service Commission is, indeed, not bound by
the policies of the Interstate Commerce Commission in
determinations on route deviation. In fact, the policy
for route deviation laid down by this Commission in the
Palmer Brothers Case 4869 Sub. 1, is indicative of the
distinct difference between this Commission's po]icy_and
that of the iInterstate Commerce Commission." (emphasis
added)

We have indicated our position concerning whether or not the
Commission is bound by the Interstate Commerce Commission rules and
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in the Palmer Brothers case is, in fact, identical to that enunciate
by the Interstate Commerce Commission. As indicated in our prigr
discussion of Palmer, the Commission properly found that (1) Palmer
was operating between the jnvolved termini over a practical and
feasible route (from Salt Lake City to Provo) and (2) it was an
effective competitor with existing carriers for the traffic moving
between those points and that (3) a grant of authority to Palmer wou;
not enable it to institute a new service or a service so different fry
that presently provided as to improve materially it's competitive
position.

We have no quarrel whatever with the rules applied by the
Commission in Palmer. We do submit, however, that the application of
those same rules to the petition of respondent, Uintah Freightways,
compels a conclusion that it's application must be denied.

In the next two paragraphs of it's order (R. 79) the
Commission again mis-states the contention of appellant conce'rning
proof of public convenience and necessity and clearly shows a mis-
application of Section 54-4-25 U.C.A., as amended, to the subject at
hand in 1ieu of Section 54-6-5 U.C.A., as amended. Our position is
clear that proof of public convenience and necessity is required only
if an applicant for a route deviations fails to sustain it's burden of
proving the three basic elements required in such an application.

The last two full paragraphs on page 3 of it's order (R. 178
discussing the application of Sections 54-6-5 and 54-4-25, clearly sho
an erroneous misapplication of the appropriate statutory criteria.

The Commission 1ifted from context the following language from Section

54-4-25:
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"Provided that this section shall not be construed to

require any such corporation to secure such certi-

ficate‘for an extension within any city or town within

which 1t shall heretofore lawfully commence operations

or . . . for an extension within or to territory

already served by it, necessary in the ordinar

course of its business." (R. 79) :

We submit that if such Tanguage were applicable to applic-
tions by motor common carrier$ for extensions of an existing certificate
of convenience and necessity that a carrier once certified from point
A to point B, to serve any type of conmodity; could én]argedthe
commodity description and the territorial scope of that certificate
without proof of further public convenience and néceSSity"or proof of an
alternate route application or any proof whatever. ’

Clearly Section 54-4-25 has nd application to the subject’
matter at hand. That section is entitled "CERTIFICATE OF CONVENIENCE

AND NECESSITY PREREQUISITE TO CONSTRECTION AND OPERATION! {emphasis’added)

A mere reading of the title and the section, which is té6 long to

quote in this brief, clearly shows that it is inapplicablé-to ‘theé factual
matter being here considered. The entire sec¢tion applies 'to the' '~
construction of physical properties of rdilroad corporations, street-
railroad corporations, aerial-bucket tramway corporations, gas’ corpbr-
ations, electric corporations, telephone corporations, teiegraph
corporations, etc., all of which require the construction of pRysical

plants and facilities in orderto provide services = = T

On the other hand, once an applicant has faited to satfsfy
the three concurrent basic criteria to warrant the grant of an

alternate route application it must, like any other applicant, be guided

nsored by the S.J. Quinney Law Library. Funding for 88tization provided by the Institute of Museum and Library Servi
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



by the provisions of Section 54-6-5 relating to the proof required
to obtain a certificate of convenience and necessity.
CONCLUSION

The authority issued by the Commission in 1958 in certifi.
cate 1288 was a single grant of authority authorizing service (A)
between Salt Lake City, Utah and points in the Uintah Basin (B) betyw
Vernal, Utah and Price, Utah and (C) between all points in Utah
authorized in (A) and (B) on the one hand and all points in Daggett
County, Utah on the other with restrictions not here pertinent.

That authority was never intended to and did not, in fact,
grant respondent authority to provide service between Salt Lake City
and Price. The attempted "tacking" of the individual paragraphs of
that separate grant was illegal and cannot under any circumstances be
used as the basis for granting additional authority.

Without basic authority between the two termini there can
be no alternate route relief. This, alone, compels a deniaiof the
application. However, under any circumstances, respondent has wholly
failed to meet the three basic concurrent criteria required for an
alternate route application.

The Commission further misapplied the statutory and case la
to the factual situation under consideration. Such misapplication
constitutes serious error in law which, if not remedied, will resultin

irreparable damage to appellant.
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WHEREFORE, appellant respectfully prays that the Court
reverse the decision of the Commission and direct it to deny the

respondent's application.

Respectfully submitted,

Mark K. Boyle

345 S. State, Suite 101
Salt Lake City, UT 84111
ATTORNEY FOR APPELLANT
RIO GRANDE MOTORWAYS, INC.
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