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IR THE SUPRRME JOURY
OoF THE
HTATY O UPAH

Btate of Utah,
Flaintif? and tenspondent,

V.

Angelo Tellay,

g
¢
)
{
%
Defendant and Appellant, )

BRIEF OF APPELLANT, ANGKLO TELLAY

STATEMENT

angelo Tellay, the appellant heovein,
charged by the State of Utah of having
fully and feloniously committed the orime of
carnal knowledge upon one Helen Pulmer, an une
married female under the age of elghteen years
and over the apgo af‘%h&&ﬁ@aﬁ yoars, to-wits of
the age of fifteen years, who was not the wife
of the sald Angele Tellay on the 22nd day eof
Myy, 1830, the date of the alleged orime,

To this oharge the defendant entercd a
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B
plea of not guilty, and pleaded former nogult-
tal and former jeopariy. A jury was subwegronte
1y seleccoted Hy resHective counisel, and the aase
was tried to the Jury with the Honorable
Clarense F. Raker ma&dtng.

joth gides havmr reated, the gowrt in-
struoted the Jury =nd counasel for the resicow
tive parties arsued the gase $o the jury. The
Jury, at the conoluasion of the arguments
tired to deliberate upon the case, ané, upon
gempletion ef 1ts dslibermations, refurned a
verdiot of rullty as oharged.

Thereaftor the defendant and appellany
nmade a wotion for a mow trial (DL, Ab, Tw8)
vhioh was mbaaquently amw by the oours,

AROIS RELIED UPON

The errors relled upon by the appellant,
Angelo Tellay, may be classified and discussed
under m Tollowing genersl hosdings:

1. That the couwrt erred in its rulings
upon the admissability of evidence in rc ard
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Se
to the testimony of one of the Bf%ate's wite
nesccs (DfS. Ab. 13, 14, 17, 18); also that the
oourt erred in refusing to strike suoh tenle
Amony, and in refusing to iastruet the Jury
to disregord such testimemy (Dft. Ab, 14,19),

2. The court erred in ralings on the
admissabllity of evidence (Assignments of
Error 1,2,3,4,3,6 and 7).,

3. The courtd erred in refuaing to ~ive
appellant's Ainstrustione as reguested by him
(Assignments of Error 9,10 and 11),

4, The court erred in permitiin: the
gage to go to the Jwry for thelr deliberations
(Assignaents of Ervor 13 and 14); and in entere
ing judgment upon the verdict (Assi nnento of
Error 18},

6. The sourt erred in giving instrustion
lo. B (Aspignments of Eyrper No. 12).

6. The sourt erred in denying appellant's
motion for a new triz) (Assigrment of Lrror 18).
—

The principal assignments of error relate, and
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may bo more conveniently crouped and outlined
as
1. To the court's alloving the teatimon)

of ¥ras. John Sommers, a "dtncse for the Itate,

to sonme into evidence, and in refusing to
strike the same onse admitted,

2. To the receiving in ovidense Statels
Exhibit %A%, and in allowing 1% %o be resd %o
the Jwry,

3. Pallure %0 receive in evidence the
defendant's proposed Exhini
of defendant's rroposed instruotions, and to
the pivin: of Instruotion Mo, 5.

4. To the ecurt's permitting the case %
go to the jury on the svidence edused; to the
gment upon the verdiot in
view of the inmufficliency of the evidenoej and
the scurtts failure to grant a nev trial,

IMPROPER ADVIAVIBILITY O REVIDENCGE

courtts entering jud

of the appellant, oalled Hrs, John Sommers as
a wlﬁn&aa. me th&s w!.tmaﬁ ﬁhﬂ ﬁmter elicited
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testimony of i'elen Fulmer, and, in addition

ascoumilate more evidense for the ears of the

Jury from whieh they might be aseured that a

heinous orime had bhoen semmitted on the date

in question and in what manner comsitted.
Gompendioual; the teatimony of this wite

ness was that she found Helen Pulumer,

turning home, on May 22, 1839, the nigh

1l condition. Her clothes

and stookings torn and generally Aisheveled.

That Helen had told the witness whet hod taken

place, where, and vhy 1% wan that hor olothing

wag torn, and who the nersons vere who caused

guestion, in a2 hysterice

the same. All theseo amntiers came into evide

enoe in the presense of the Jury over the obletw
tion of the appellans,
The person injured by the crine ig in no

fore, the witness's stntemente and testimony
as to what Helen Puluner's etatoments were on
this oconsion are not evidenve eliher for or
against the asoused.
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edre, 71 Del.Bl, 68
= = A%lantio 044,
LADRICY) V. m. ™ 8. Y. &5, for
Where a Sickat n;ent sent out word thet a tloe
ket of sertcin ¢y-e had been stolsn, andl to
t:%e 1% up, and it wae found on the defendant,
The sourt held the evidenos was insdmlissable.

State, 27 Tex. ‘pp, %w*
11 8., 4. 480,

The statements must De rolevant on the
question of defenfant's gullt and made in his
presence, or unless they are a part of the red

gestae, ag 4yin; decl rations, or as thrests,
State vs. Bayuth, 47 Wgsh, 283, 91 I'no. 977}
alwe‘aae,

Hgﬁﬁéﬂ va. gms; 1% Uol. 225
" Pas, 871.

: Ve Mf §§. m xlﬁu 3%"@ \

AR R LR MAL 1@4 Vm 316,
3 D m Mu

In Jagoby vs. Jtate, 180 N, B, 179, the
gourt held that dsclarations made By the progse-
outing wiunaaa, 1n & robhery prnaamuﬁ&aa, which

Spon ///\/() 1 I/ . Funding for digi / vided by the Ins /1[ nd Libra
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’.
imnroper and should have not been admitvtoed,

In Shepard va, United States, 62 Fed, (24)
603, the lUinited States government contended
that the defendunt pefsoned the devessed, and
attemnted %o introduce deolarations and statow
ments by the deceased that she bellieved she
was being polsened,
The court hﬂ.&

that the statements made by the

socuged was nm&wmm‘bm M a

The statements or mi}me&mtmmm& of the
injured porty rulative % his peins, ele.,
made 0 a piysliclan or %o any other person, may
be properly rcooived in evidense, vhere the
partiocular maittcr gtated 42 relevant for the
owing Mﬁ physisal condition
at the time that stateaent o vepreaentation

sole purpcee of &

was mode. But this rule doe: not sountenanse
the admicsion of a narrative statement by the
person injured Shuough a withess to vhom suoh

red by the S.J. Quinney Law Library. Fundin, n provided by the Ins e of Mus nd Library Ser

remarks wore made as to the sause of the injury,



8.
state vs. Uzzo, 82 Del.212, 86 ,.11.778,
The rule which allowe & witnege to %estify

to a complaint made to the wiltness inmedietely
after the alleg: G orime had Saken plaoc by the
prosecutrix in prosecutions for repe is not wie
misaible in prosscutiona ilor other offonaes.
ve. Faznes, (69 Va. 92

Jinslow, 50 um 05, B
the question waz §2i‘% a »a@?w(‘% Lo
vhether or not complaint hed been unde %o ths
witness Ly the viotim. The defendant ohjesbed
%0 the Antroduction of evidenss as %o what the
gomplainté was, and on appeal inslisted such a

ne case bulb
of intead.

question would be proper in & ra
uot iln a gane based upon a2 Sharge
The cours heldt

Thaé sa the viotin was under the age
of gongent, and had not econsented ag & matter
of fao%, she was not an accomplise, and so the
faot that she made complaint was admisaldle, bug

all m pmamm sould almo aﬂw tha Prose

ed by the S.J. Quinney Law Librc I- nding for digi n provided by the Ins /1[ nd Library Ser
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2.
platnt wae made, when and to whom made, and
gould be corrodborated Ly the neracn o wvhom
it vos mades It was not a port of the ros
gestae, and all other satiers in the complaing
$0 the witness which the witness Lontifics SO
over defendant®s objeation should be stricken
as incompetant and prejudiclasl,

The tectimony of Mrs. Soumers as to wimt
her deughter had oomplained of the night in
question, as, "Fhey g ¢ were three
of them" and further that her dsughlter told
her, *two of thom ot me - one dldn't," is

o ne, Thep

f

sontrary to the authoritiss hereinbefore sited,

and is plso sontrary %o the deciglon in State
va, Winslow, surrs, Appellant sontenlls that
sush s somplaint introduced in a rene sage i
admisaible under sll the autho: wim, oat 1
inadminsible and sonstitutes prejuticial error
vhen introduced in a2 carnal kncmdeds
vhere no forwe or fazr s amlleged or proven.
The Winslow cnce, supra, ¢ ertainly recstriots

} Gase

the umm riwm hy m witnns r@hfz.tn: that

Sponsored by the S.J. Quinney La I/ . Funding for digi / vided by the Ins /1[ nd Library Ser
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10,
nade and made to the witnesa, and when cnd
where 1t wn: nade. %The statements allowed %o
be put in evidence by thc eourt in thig cone
nection &re not admimeidle and were hichly
prejudiolal,

“he Segtinony of this Sriﬁnm‘@ palably
wea not for the purpose of impeashnent for the
defendant never tesWiried, The mein pertion
of her $ectinony wag that H-len Muloer woas
eryin: and hygisviaal, her glothes and atook-
ings wer~ Soran and 4irty, and the statements
gald Lo be made by Helen relative %o how nany
wvere there and who ";0t" her and who 414 not. |
These matters ai; 1 have been mdnissible in a
rape oase, as bofore songedsd, but although
the vietim stated she sut up a struggle, yeb
the hum o7 consent and ororobutlon in lier todte
imony, a- the sourt will readily diseern in
reading the Abgivast of the :lecord or the Bill
of Exoeptions, and the opportunities Helen had
to obtain assistanoce or make esonpe, speak the
truth of the situation. The State werking on

ed by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Muse

the nsmmwai hat the mm&ﬁiﬁa”w the Jury

S . S ——— S




1.
were fothie=~ and gpontloren produced this evie
denoe for the sole »urpose of infivenoing them |
as auch %o conviet the accused becauss of a
suprosed brutality and ruthlessnsge perpetratsd
wpon & young girl unable to defend herself. The y
truth of the matter was, that the Btatets |
attorneys could sees for themselves that Helen
toly
the same age and maturity. And, =s ﬁhﬁy had
been unsusseasful in the reape ot

Falmer and the appellant were approxing

vhioh mizht erop out @ inure to She beneril
of the acouged,
TO THYE B ﬁﬁﬂﬁ@@ m EVIDEROE OF STATE'S
wamz’f ni® o AND LK ?mmwzm 1T 70 BE
During m sourse of the trial the State
offered in evidense State's Lxhible *AY, whieh
wag She exanin:tioneinechief of the appella

in the former trial of the appellsnt

orime wr mm mlmm to have Msm -&M‘wm

red by the S.J. Quinney Law Libra I‘ nding for digi n provided by the Ins /1[ nd Library Ser
ur"'
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12,
facts &8 the oase prescntly sgeinet the appollew

ant on appeal, :n¢ of wvhich the defendant and
sppellant was soquitted, Over tic objection of
the appellant, sald IAxhibit was recedved in eve
idence and read to She jJury. |

The appellant was eriginally charged with
having sommitted m. erime ol »upe under theae
game faots, and with the same parties involved,
the game plages, times and date, and the game
acts and iaten8. The Jtale, after having .m.
smined all their witnceses ingluding the giy
injured by the alleged offence, elentad to
prossoution the sppellant for the grester opd
of rape. During the course of this trial the
sppellant, beln: foreed to def-nd himgelf, took
the witness atand and s0 testified o to 'induse
the State, after the Jury asquitted hin of the
orime of rape, %o bring the oharge here on
appeal.

A gerdiet of not cullty exonerztes thoe dee
fendant on all eesential), materisl natters in
issue in the trial of the ease. No one oan

Sponsored by the S.J. Quinney Law Library. Funding for dig )
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13,
ey with oertalnty upon what the Jury bdagesd .
its wverdiot, It may hove been thot they found
that it found trere was no penetration, opr th t

there was no foree, or t1nt the testimmy of ‘
the prosseutrix was whelly fales, o that the 1
apnellant sould not have comaitted the o prine |
on the day in -uestion, or for wvarious other 5
reagons found the appellant rnot pgullty. “

It vould certainly be true that if the |
evidence a@mitted -8 Otate's Exhibiy *A* sould

be used the appellant -rould be compelled to

*t begt, the Vzhibit eould only be used
for the jurpsse of ispeashmenter showin: oreds
ibility.
g 78 Utah B4, 287

| T Pao, BOB, 40 Uyal
and there muat be a sonviction in the f OINeP

trial,

8tate vs. Thornc, 30 UL.208, 117 Pac.58 :

Sponsore

| ,;‘yl,mh %J.m, m W,my 200 Pao.881
Alp —® e
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34,

A oonfession or admission introw
duced by the state nuat de ghown
to de volunt-ry bz the Btate, amd
the gourt muet det:oruine wvhetliep
& prima Tacle ashowing of vamwnﬁmm»
insss has been made, and also
felony must be ehown or aﬁm&t%wﬁ.

In State vs. laputh, Ol Pac.977, the Iacte
were gubstantially these:

S8tatenmenta were made dy the vige
tin while ti'» defendant wag oife
ting in an pdjoeining room and

ths etetenents were vrelatlve 0
tha ghooting, lts immedlrie caupos
and oondust of tae vietim and the
sgoused, These slatomenic wers
later adnlitted on the tyial of
:ha case over defendants objeate
ONG,

The court heldl

Buch statements made by the vite
tin may be regeived as part of
the res gestae if the defendant
eould heor and deny them wﬁ&
after the door was ulw-aﬁ

mente 89 1ol Wore hearsas

oould not Lo used over ﬁmf&mawﬁt'
objsatAQnm,

PALLUR? TOREQIIVY IR VI QR BEFDUDANTEYS
PROPOBXD EXHMY I ®leag REENW OF UEFONL

ANTS PROPOSTU I %’7&;1.?1@&3 ARD PO ?!‘m
CIVING v INSERUCTICR i, B Y

The aﬁvﬁllant in %o due esowrge of trial
offered in evidencr Defoniant?s T'ronone? tye

hibhie *1%, whmh AR ml.‘l th@ plmﬂinm mma

mm»ﬂq Dewe '-Mm S piél”lmm'a amvmua

i m#‘%’{“ﬁ wﬂmﬂ:“wm z‘“t:w- Ry,
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trial on a shorze of rane %nvolvana the same
peraons, acts, nlages, zn? Sime ag the offonne
herein oh.ryed, an? whioh wos In mocordonoe
ith anellantts nieas of former geuittal and
former Jeopardy., Such es1"1¢ was oblented %o
by the "iate and s refused in eviienus by
the couart,

The Condtution of the United t:%ns 4m
Amenduent V., provides!

*¥enor ghall any person be nibe
eated for the same offenae %o

o 11:513;‘&# in Jeorrdy of life

The Constitution of the f%tate of 'tah
Article Y, “eotion 1Y nrovidesy

"“nm* a2l any person he tyise

ﬁ; in Jeopardy for the same of=

noe.

The aprellan sgrongly asontoncn thet the
2ot ghould hreve Jodned the offon-e now
considarsti n it the nwevious offenge of
rapo, as ~vovided in Lovo of Ulah, 1838, 1@35-
=31, Whloh.pPOVidl .6 rollows?

¢ informatlon o. indlciuent
mmt chaorge bat one M“!‘mu,
m game afmm&,,w ba..

the Utah State Libra
1 errors.

Sponsored by [/ S/ Q
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set forth in differcnt forus
under different countghrente

Sed®* oo ghat un Anforta-

on or indiotment for rape
may\aontaia 8 sount for oafw
nel knowledre of o fﬁm&lﬂ Ut
der eiphteen yrars of ~orv, and
thzt an information or indiote
ment for rape, or assault with
intent to comldt repe, Or Griw=
nel knovledse of & ramula Al
der cighteen yearz of age, or
A orine againast nature wpon
any porson, nay be sontained
alge a sount for indeoent agw
sault,

Ther~ can be 1i%ti~ doubd af%&?ﬂﬁﬁﬁﬁidw
ering the forz-oinr si-tute that the lepise
lasur- intendsd that cert-in orimes ghould he
Joined under the gane infornm-tien in erder
that =er-onas aharged ith the sommission of
the prenter offsnse would rot be put o & dew
fense for the gome yrengfel zot ad infinditum.
This 1a indeed in keepine with ouwr codes of
eivil and c riminal procedure, and with the
dosires and needs of ihe oourts %o ~xpedite,
simplify,and lessen the gost of litigat
Otherwise, a defondnnt, as in thig case, would

bo prosecuted from s oharge of rop® on down %o
s ahargn of almpla 833.. ult. Whu gtmtata says

ed by the S.J. Quinney Law Library. Funding for digiti: / vided by the Ins /\l
L//?/'z//\ Servi nd Technolo; g Act, / [/ the Utah S L/
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17,
th2% the information oan char~e hul one
offense, and then provides inglusion of
cauges ish nenecoardly hecomés one offonge,
under the e,

M™arther, the lecdalature he t provided the
Lollowin: ctaitute rert:=inine o foraer leo e
erdy ~n” former ac. ulttal, vhish is found in
Heviged Ctatutes of Wiah 10707, at L00-1.22,
vhioh r--dg as followss

Eyos07% a?vemigaiﬁﬁ whish Lo
made punigshohle in 4ifferent
ways by @iff-rent vrovisions
of thc code noy be stinished
wnder one of such mw@v&aiwna,
Yut in no oo san A% be DUDe
lshed under mors than one, anj
acquittal or convietion ané,m
santmn@a under ~ne HBEPrs £ Prow
geaution unfer the other,
In *he 6a~c at bar, the sppell:nt s

gllecrad to heve aoniitted bat one wron ™l ool

towvit: he wronzfully end unlewfully liad ceme

wal 1ntrroourar, yhiioh Lrvolveg onme intent and

one volition, If the Btate?s alleswSivns gpe
founded in Tast, the o-pellant 414 li-ve sexsal

intercourse unla-rfully il one Helon . ulmer.

The atte ”,wﬁ @1?&%”4"4%$#ﬂuﬂhiﬁhmm@n&m cause

nd Techn lzg\um, dminister I/ the Utah State Librc
ll chir ated OCR, 1 1 errors.




A8,
the 5tate o cleot to :rogedute the arime as
one of rape r-ther than one of sarnal knowledpe

such ag logk oY wrogence Or fOYoe upon appe
ellsnt's part or the presence ot approbation
upon the vigtinm's nort, eannot oper-te ln suol:
a nanner -2 to convert the appellentts wronge
ful sondnst into twe distinet sote which will
permnit of dual pro-~coriinn thersfor, |

\Ythouzh appelisnt considers that the
above af-tvtes ~overn the natbers herein agow
fened ag ervor, 4t of'f r- the felloin: anpes
for the courtl: prfor-nac,

The case of ook vu. Bfate,
holde thrt o plea of ioruer asquitial presents
& mention of faet. ’

88 B, ¥, i:%%g

Ve Jbote, 134 Agl. S04

b L

The eanc of 304y
heldr as followss

I7 the leagser ofrcnme for whigh
doloiniant 48 pul 4n Jeep rdy As
an element of the rroader offeone
se of vhioh he has Leen aggudited,
arising out of the sane gof, the
plea 48 & bar. '

8tate vo. liemore, 126 8, ¥, 888 holds:
S/m/l.w/‘m/ammmdug 71117 G et Qi /el /ﬁ o Lalitute of Museig aud Library Segices
A Y 3 hin A 1, um by 7t N ‘Uli\'g‘ a b&r
erated OCR, may contain errors.

Machine-gen
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to o prascoution for any ~ther
errenue of which defendant night
have bee: gonvioted under the
information or indiotment,

L ekl , m@ e ¥y (.'3{3.) mg

ﬁhsrr gevaral indiotnents sharge
the :cioe person with 2¢parate Ofw
;.mses of the gne kind, esnvietion
or sequlttal of one Mrﬁ the othore
1{ the cevidense covera the ﬁepamw
antis,

in J%ate vg, aintyr~, Utah l&‘éi&‘?@

G0 Foge

878, tie delondant lnd been acqultted of comw
T
spiracy to roezc s5 and Sronsport liguor. (r.

Justice Loraen in delivering the épinion of

the court eald:

To mulie the offengea the asame, ‘thﬁ
information need not be 17-ntic

in hmga. The nan a af the O fw
fomeg moy CAffar, and sithin the
sonstitutional provision, #3111 he
the game ofPeny ®#%3 series of
eriminal ohorges onnnot, under
our sysSem of ‘url-prudence he
baged on e same crimingl aat or
toonsaetliony o cinle oerioina

act oannot put vp or divided
into two or ove distinot offences
and progecuted as such, If the
ctate eleats throuzh Ate cutlove
:I.*efl offioers, "o Wmt‘te the
of{#nrse in *ns of 18- Nhuace or
aspest, and on tri-1 fwr‘f'“m‘ N

A3 asquitted iy a Jury, it.o
Sponsored by the S..] L Library Hfz or digit ' ! th
&ﬁma wards. “proseoute the Bane aot
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Nard, |

In Feonle vs. ag, 7O Loi. 0D, €1 Pae.
858, and in 31 e, 4 ;. 01O, 100 Pag. 1000, 1%
v.g held: |

Proacrcution for a ninilﬁ part of
z arime 1g a bar o croceoution
for Ll Uuh&? oI ¥ oty ir the Biute
o oohe 1t enthorized o fl-
gers e#lc ted %o rroge-ute o orime
in one ar 1%* phcere, 3t cannot
lat%er voosne sute L6 oore a6t Une
der color af anathor n.nve.

Convietion is & bar %@‘#ﬁh@@ﬂﬂﬁﬁ@ @rmmu#
cution vi.rre the firat is rape and the 1attﬁw
is feraleation, BYe
Pa. 07, P4, Atl, B3 or ¢

support of 11liclt child and mﬁtﬁmﬁ'&ﬁ harAt%
propscoutlon Tor Intera U5 with fraoale undey

the re v on booed uon the M&M‘ba,

e,

3 DD :":..?P. 1“ w&sl& m l”‘ «"‘"i.

Jurissouds cs g% -0 57, » Uoroor convistion

i1s ¢ Yo %o & eubseguent Hroz-cution for any
offsn-r of ~hich 2o defoniont :211;3‘3“1*; have been
aoguitied or convieted under the fiyat indiote
mnent and teglliaony.
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Yao. 763, =lideugh obviougly there hed not
been &n adjudicatien of .uy of the essentiel
elements of the scoond offenge in e fired
trial, the court held:

Agrulital of one ol enee ls no
ber to progesution for another
of fonge, unless 14 appears %h&%
some agaential elqo ent vt Notw
egss~ily adjudianted snd detorw
nined in the ~rier Hrosecution
for the first ol'fenge.

P il

The -ase: cited tlicrelin, Lo« ther with the case
i1tsels ohw conclusively that LD any material,

erzential vort of one oharge must arein be
Judloated in a subac-uent ¥ris)l there is double

jeorerdy. For, as in the prossng cage, the
Jury may mske deaided thers 'ma no nenatrs fion
ap well ns &ny other m-torinl elemeont nedeguary
in both aazes. Althounrh thet conld not he de.
finitely ~roven, ~5ill an apcuittel ie LT R
ive on all ~--rtigl Mmm“ of the ovnpee,

In Burlen vs, Shormen, 90 Mags, 200, 06

Am, Dag, 733, the g urt o301

A verxdict and _,‘E\Atiig-"*”?f‘*m, G B e

slusive®®®only as $0 Lloce faote

tmiah ave nwwmrily ima}.mﬂ
.n.¥~. ! 1

L ‘i; Mlm .existense

ered b I/ Utah State Libr
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and - vgof of wiin™ rush verdlet
sowld not have been roadercus

If tha State had roaccuted ulic cppelle
ant £firet for asgault witi: thc latent o GOl
24t rape, then wiascovered tic focl of interw
gowrge, au it Lclicves, then thla subgequent
oharge aigzht not sonatisute double eonurdyj
but in the crime of » p¢ a8 n the orime of
sarnal knowled:;e one eagentl. i elemesl Hrow
wails, to-wit: a ucenelrution,

v i‘l‘m o MEVS PEIRITOLAG THL GASE 10 60
T 7. JURY ON i EVIOWNOT EDUCED; 70
Tk GO S .o SING JUD «W’.‘ﬁ UPOR THE
VWP IN VIEY OF THE IROURLICI mxw

Do, BVIDLLGR] AND PHE JuiIY
GreT A HEY THICL.

The last ~oint sppellan® assicng 23 ~reopr
ig g0 elementary that ap ~1lant g not de-ire

of hurdenins the courd with surerflusus sre
puent or n unnecencovy nuther of asnew,

The Stote alleged in the information th-¢
the Llered intersour - r tood Jnoc betwsen the
appeliant and Welen Fulmer on ray 22, 1079,
vhile Helen Fulmer ris under % sre €f oirhte
gon yeara and ghove the n~e ot thirtern yoars,
BoewhEsOf tHo initnls
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Helen Fulmer dbeins then . 'nd thers an nnnor-
ried femele and not She ire of the defente
ant,

the gourt proncrly instrusted the Jury,
(Jf¢, .3) they 1t mus%t fink beyond s reas0h-
able doubt tiw. lelen i'ulmer, at th~ tine of
the commlgs:on of the :lirpel offense, wan a,
female over ilie n. e of thirteen yo.rs and Wie
der the e of cijihteen years, amd not the wife
of the defendrnnt, Angelo “alluy.

The only - uneatlen -rorovnded by the 35:te
relative to the matter of wheother or no% the
appellant and Helen me were married or
not, ia as i‘ollws:

e hie Heeleyt ~re you nopoled,

4s  Helen Fuluer: No, sir,
Of sourse, ©.:» cuection could mean bu¥ one
thing, that ls, ars you maryied now, ot the
¥ime yom _re teotdlying?  Jhe witness responded
An tic nepative, e ﬁéf‘&aﬁ&nﬁ Lo sed that
the court ~lve Lefendant's Instrustion .o, §
(0%, Ab, ?) relative to this matter, whigh was
refused by the. amﬁ./ atonprovdd b e s of s s seices

ister I/ 1/ l /SrzL/
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In Hamel vz. *%.te, 80 Qkl. 119, 120 rac,
891, the gourt held:
To sustalin a convictio: of arime,
esch a.l every u vierfal elonent
angt oo au;oort by the evidenoe
or auch oonvistion will be ree
veread,
In supnort of *his ro-osition the o .ge- are
obvioualy un*amissd 1n aw.s r, but appellant
eites $he court %o L ﬁalwa"*ﬁ“ gonems
E gonle va. .Llboleti-, ‘f\é.ﬁ GQQQ

Bristog v. Zi.ic, 02 Pas. (24) 284
21-g, 11 0%) 407, 148 ras. 083,
The coue of bop tate 11 Cu), AG8,
348 Pao, 883, hHlde skt the burden ip nevoer
on the defendant to o~tablish »n igoue Leyvond
a reasonable doubt,
The ~ur:tisn prepounded by the D6 te and

the answer rode¢ by Helen Fulmer constitutie al

Tt g,

best o fatal varianoce in "l necese vy S 1lopthe
tions end the wroof offered in surort Lheroof.
Gertrinly if this ird, Helen Fulmer, 1123 obw
tained her o -ntot gongent to g norricooe ~Ath
apprellant, and the $wo vere in £-0% hmaband and

vife at the time of the sommlission of the orime




25,
~1lpred thepe anuld e no nronscution fop
sarnal kno led e,

In MYler i, 357%c, 00 Tex, 0o, 69, 228
%, %W, 379, the sta'e allezed thet & "coohiep®
of z gert:in bank 1~ enhezuelod money, and
proved ‘ncl-=d Shnt ﬁﬁ wane a *ﬁl&@k*, on ﬁ@pﬁﬁm
the court ' -1ds
Tha: »1l-c-ine one "0 Be & 0o Hlop
end provin; adm to Lo a olerk is
a fabsl verlanoe in the allegatien
anu,tha yrool in support thereef.
In St tg va. 138 reo, 12, IO . We
468, -herc an indlotment gharged

golliection of
then

of e A proof that g% v time Lo was & Jdopuly

money whdle Jd-lendant was. (8 conetelle el

sonstable, ..ol

?h&'ﬂ?aﬁf ﬁffﬂrﬁa Lo gupport
fiﬁiis!‘*u E.!m. ﬂum;@&“ "’”f" ‘?ﬁi;w
£l vzvi nce not ﬁuﬁﬁ&iﬂ&ﬁg
gonvio il n,

20 the gome ~eult pred

F s vie Shoge, 75 So. 100
[ I ¥ -~ ~
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CONGLUSI ON
From the foreroine- armuaﬁ and suthorities
ampellsat conbends “had the enurd avvoneouely
rlloved the testimony of Kra. Uoamens Lo 0
to the Jury., That 8t2:a'as Exhibit “AN wae
prejudioial ~nd erionevusly regelved dn evie
dence hr tha aours.

Furtnﬁp, that apr~llal hws onoe helopre
been put in Jeopasdy for this alle;ed wronzful
ant, -nd that e acurt erponecusly rolused
defencantte proposed exhd-it 1Y, and d&fends
ant's initructions in supnert thorcof,

nt the B%alc did not rove or gffer o
pi'm‘e‘, e material, esmgentini slies-tion in Lis
complainy, toewits whebther the ppreliant
and Helen #Fulmer were married at %ho time of
the elleged ~flenae, :nd oonsequently, the
verdiot s contrsry to Lie gvidenge and @one
trary to lov.

We gubuit that the a <ve gage ~ould he

reveraed ond o dyecssne Lo ulf;wg;i;"'i;,@ the
deTrndnnt,

ey apﬁatf ully submitted,
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