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ARTICLE III.
PRESUMPTIONS.

Rule 301.
proceedings.

Presumptions in general in civil actions and

(a) Effect. In all civil actions and proceedings not otherwise provided for by
statute or by these rules, a presumption imposes on the party against whom it
is directed the burden of proving that the nonexistence of the presumed fact is

more probable than its existence.

(b) Inconsistent presumptions. If presumptions are inconsistent, the pre-
sumption applies that is founded upon weightier considerations of policy. If
considerations of policy are of equal weight neither presumption applies.

Advisory Committee Note. — The text of
this rule is adapted from Rule 301, Wyoming
Rules of Evidence (1977), which is Rule 301,
Uniform Rules of Evidence (1974) except that
the word “civil” is added in subdivision (a).
Rule 301, Federal Rules of Evidence, is a sub-
stantially different rule than that promulgated
by the United States Supreme Court. Rule 301,
ag originally proposed by the United States Su-
preme Court, placed the burden upon the op-
posing party of establishing the non-existence
of a presumed fact once the party invoking the
presumption had established sufficient facts to
give rige to the presumption, but Rule 3C1 as
promulgated by Congress adopted a substan-
tially different rule limiting the effect of pre-
sumption, not otherwise controlled by statute,
to one of going forward with proof rather than
casting the burden of proof upon the opposing
party.

Rule 14, Utah Rules of Evidence (1971) pro-
vided that except for presumptions which are
conclusive or irrefutable, once the basic fact
supporting the presumption is established “the
presumption continues to exist and the burden
of establishing the non-existence of the pre-
sumed fact is upon the party against whom the
law is believed to generally follow the position
taken by the Uniform Rules of Evidence (1974)
and the provisions of Article III as originally
promulgated by the United States Supreme

presumption operates . . . .” To the same ef-
fect, see Koesling v. Bagsamakis, 539 P.2d 1043
(Utah 1976). If evidence to rebut a presump-
tion has not been admitted, the presumption
will determine outcome on the issue; if such
evidence has been admitted, the presumption
will dictate the instruction to be given the jury
on how they are to resolve doubt. There will
continue to be fact combinations which satisfy
the burden of going forward with the evidence
but which are not “presumptions” within the
meaning of this rule and which therefore do
not shift the burden of persuasion. They might
best be called “permissible inferences.”

The Utah Rules of Evidence (1971) did not
prohibit the application .of presumptions in
criminal cases. Presumptions in criminal cases
are not treated in this rule. See. Utah Code An-
notated, Section 76-1-503 (1953) or any subse-
quent revision of that section. Recent decisions
of the United States Supreme Court in
Mullaney v. Wilbur, 421 U.S. 684 (1975) and
Patterson v. New York, 432 U.S. 197 (1977)
have given a constitutional dimension to pre-
sumptions in criminal cases.

Subdivision (b) is comparable in substance tc
Rule 15, Utah Rules of Evidence (1971). Utah
Court. See Presumptions in Utah: A Search for
Certainty, 5 Utah L. Rev. 196 (1956).

Cross-References. — Criminal proceed-
ings, presumption of fact in, § 76-1-503.

NOTES TO DECISIONS

ANALYSIS

Presumption not raised.
Presumption upheld.

Presumption not raised.

Payment of portion of profits to defendant as
partial reimbursement for expenditures of de-
fendant in connection with business premises
did not raise presumption of a partnership, and
plaintiff was required to meet his burden of
proof without aid of presumption. Koesling v.
Basamakis, 539 P.2d 1043 (Utah 1975).

Presumption upheld.

Where mother executed will and trust in-
strument, and it was later found that the will
had been executed as a result of undue influ-
ence, there was a prima facie presumption of
continued undue influence with respect to an
alleged subsequent ratification of the trust.
Robertson v. Campbell, 674 P.2d 1226 (Utah

1983).

COLLATERAL REFERENCES

Utah Law Review. — Utah Rules of Evi-
dence 1983, 1985 Utah L. Rev. 63, 75.

Am. Jur. 2d. — 29 Am. Jur. 2d Evidence
§8 169 to 165, 167.

C.J.S. — 31A C.J.S. Evidence § 119.

A.L.R. — Effect of presumption as evidence
or upon burden of proof, where controverting
evidence is introduced, 56 A.L.R.3d 19.

Refusal of defendant in “public figure” libel
case to identify claimed sources as raising pre-
sumption against existence of source, 19
AL.R.4th 919.

Presumptions and evidence respecting iden-

tification of land on which property taxes were
paid to establish adverse possession, 36
A.L.R.4th 843.

Applicability of res ipsa loquitur in case of
multiple, nonmedical defendants — modern
status, 69 A.L.R.4th 201.

Medical malpractice: presumption or infer-
ence from failure of hospital or doctor to pro-
duce relevant medical records, 69 A.L.R.4th
906.

Key Numbers. — Criminal Law ¢= 305,
325; Evidence « 85 et seq.
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The trial in this matter commenced without a jury on
Tuesday, August, 27, 1996, at the hour of 10:00 a.m. Michael N.
Zundel, Esq. and Jeffrey J. Devashrayee, Esq. appeared for the
Plaintiff, and Plaintiff Anthony Kraatz ("Kraatz") was personally
present for the trial. Donald J. Winder, Esq. and Jennifer L.
Falk, Esqg. appeared for the defendant Heritage Imports, Inc. dba
Heritage Honda, dba Larry H. Miller Honda (the "Dealership") and
individual defendants O. Bryan Wilkinson ("B. Wilkinson") and
Jeff J. Wilkinson ("J. Wilkinson") were personally present. (The
Dealeréhip and the individual defendants are sometimes collec-
tively referred to as "Heritage"). The Court, having heard the
arguments of counsel, the testimony of the witnesses, having
received and reviewed the exhibits admitted into evidence, and
being otherwise fully advised in the premises, and for good cause

appearing, now makes and enters its Findings of Fact.

FINDINGS OF FACT

A. History of the Case

1. Heritage Honda, Inc., is a family owned corpora-
tion whose main asset was an automobile dealership located in
Murray, Utah. At all relevant times, B. Wilkinson was the
majority shareholder of the Corporation (Dealership) until April
of 1993, when he sold his stock to Larry H. Miller. (Joint

Pretrial Order, q III.C., p. 8.)

2. J. Wilkinson is the second son of B. Wilkinson
and, at all relevant times, was an officer, director and minority

shareholder of the Dealership. (Id., § III.F.)
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3. Lynlee Wilkinson, Wendy Gorringe and Matt Wilkin-
son are also B. Wilkinson's children, and at all relevant times
were officers, directors and minority shareholders in the Dealer-
ship.

4. On or about January 15, 1993, Plaintiff filed his
Complaint, alleging damages against Defendants in the amount of
$3,507,980.00, together with interest, and punitive damages
against J. Wilkinson and B. Wilkinson.

5. The Complaint alleges seven Causes of Action
againsf Heritage:

a. Breach of employment agreement against the

Dealership (First Cause of Action, qq 20-22);

b. Breach of implied covenant of good faith and
fair dealing against the Dealership (Second Cause of Action,
19 23-26);

c. Alter ego liability of B. Wilkinson (Third
Cause of Action, Y 27-31):

d. Tortious interference with contractual and
prospective economic relations by B. Wilkinson (Fourth and
Fifth Causes of Action, qq 32-49); and

e. Tortious interference for contractual and
prospective relations by J. Wilkinson (Sixth and Seventh

Causes of Action, 9 50-66).

6. Attached as Exhibit "A" to the Complaint is a copy
of the written Employment Agreement ("Agreement'") entered into
—_ 2 -
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between the Dealership and Plaintiff on May 31, 1990, which was
introduced as Exhibit 38.

7. On or about March 22, 1993, Defendants filed their
Answer denying all of Plaintiff's allegations.

8. During discovery, Plaintiff took 27 volumes of
depositions and innumerable documents were produced by the

Dealership and third parties to Plaintiff.

B. Contract Negotiations

1. In the spring of 1990, B. Wilkinson inquired of
Plaintiff whether he would be interested in becoming the Dealer-
ship's general manager. Plaintiff expressed interest because he
was dissatisfied with his then present employment. (Transcript
of Direct of 0. Bryan Wilkinson ("B. Wilkinson Tr.") p. 7; Tran-
script of Cross-Examination of Anthony Kraatz ("Kraatz Tr."), p.

15.)

2. B. Wilkinson told Plaintiff he wanted to remove
himself from day-to-day involvement in the Dealership due to
various personal problems of which Plaintiff was aware. (B.

Wilkinson Tr., pp- 7, 21; Kraatz Tr., p. 17.)

3. B. Wilkinson also told Plaintiff the Dealership
was not presently doing as well as he would like. B. Wilkinson
and Plaintiff had been good friends and, over the years, had many
discussions about how the Dealership was performing. (B. Wilkin-

son Tr., pp. 8, 9-10.)
4. Plaintiff was allowed access to all financial
records of the Dealership. (B. Wilkinson Tr., pp. 12-13.)

- 3 =
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Specifically, Plaintiff recalls receiving some financial state-
ments for 1988, all for 1989, and the April financial statements
for 1990. (Kraatz Tr., p. 16.)

5. Plaintiff admitted he told B. Wilkinson that the
Dealership should make $1 million a year with Plaintiff as the

general manager. (Kraatz Tr., p. 13.)

6. Plaintiff told B. Wilkinson the gross margin per
car the Dealership was then receiving was low, and Plaintiff
claimed he could raise it if he were general manhager. (Kraatz
Tr., p. 15.)

7. Plaintiff testified he was made aware of B.
Wilkinson's spending habits before he ever signed the Agreement
during a dinner meeting with B. Wilkinson's children, Matt
Wilkinson, Wendy Gorringe, and her husband, Jeff Gorringe.
(Kraatz Tr., p.25.)

8. According to Plaintiff's opinion witness, Mark D.

Schmitz, a Honda franchise "is a license to steal".

9. Plaintiff's counsel prepared the initial draft of
an employment agreement. (Kraatz Tr., p. 10; Ex. 589 ("Draft

Agreement") .)

10. All of Plaintiff's duties set forth in Section
1.2, from the Draft Agreement, were incorpqrated into the Agree-
ment. (Ex. 38) A new subparagraph c. was added to paragraph 2.1
of the Draft Agreement, providing that Plaintiff's employment

could be terminated for "Refusal by Employee to fulfill his

J0icse



employment responsibilities described in Article I of this
Agreement." (Ex. 38.)

11. B. Wilkinson denies ever saying Plaintiff had a
"no-cut" contract. (B. Wilkinson Tr., p. 3.)

12. Pat Nichols, an employee, was present at the
employee meeting at which Plaintiff was introduced as general
manager. Nichols does not recall B. Wilkinson making any refer-

ence to a "no-cut" contract at that time or any other time.

C. Employment Agreement

1. Plaintiff's employment with the Dealership com-
menced on June 1, 1990, and continued until September 11, 1992.

He received pay through November 11, 1992. (Joint Pretrial

Order, ¢ III.E., p. 8.)

2. In the Recitals to the Agreement, Plaintiff

represented he had the:

skills, personality traits and management
skills, which are conducive to development
and maintenance of such interpersonal rela-
tions, management of personnel, financing and
sales and operating of an automobile dealer-

ship
(Ex. 38 at p. 1.)

3. The Agreement required Plaintiff, as the Dealer-

ship's general manager, to:

provide day-to-day management over the opera-
tions of the Dealership, including managing
the new and used car sales department, ser-
vice department, parts department, and
financing and insurance department. Employee

Gicsy
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shall have responsibility and authority over
all aspects of the daily operations .

(Id. at € 1.2(a).)

4. The Agreement also required Plaintiff to

provide management training to persons se-

lected by Company to enable said persons to
become qualified dealers or managers accept-
able to American Honda, Incorporated . . . .

A
;
=

l—)

.2(b).)
5. Plaintiff testified he knew it was his duty under
the Employment Agreement to train J. Wilkinson.

' 6. The Agreement further required Plaintiff to
contribute "his best professional skill to perform the Services
at all times for the business and benefit of the Company" and to

"devote his full and exclusive time to perform the Services"

required of him as general manager. (Id., q 1.2(c).)
D. Duties of General Manager
1. Plaintiff admitted his duties as general manager

included responsibility for producing income for the Dealership.

(Kraatz Tr., p. 12.)

2. Plaintiff admitted his duties included the care

and keeping of the Dealership assets. (Kraatz Tr., p. 12.)

3. Plaintiff admitted, as general manager, he had the
ability to hire and fire employees. (Kraatz Tr., p. 12.)

4. Plaintiff admitted, as general manager, he was

responsible for financial forecasting and budgeting for the

Dealership. (Kraatz Tr., p. 13.)
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5. Larry H. Miller testified that one of a general
manager's responsibilities is to manage cash flow; that '"the
general manager has a lot of control over cash management within
the store that makes it so he can maximize the float." (Tran-
script of Cross-Exam of Lawrence Miller by Mr. Zundel ("Miller
Tr.") pp. 9, 16.)

6. Dan Hartmann is First Vice President of Comerica
Bank, and is the manager of the Denver office. At all relevant

times, Dan Hartmann was the officer in charge of flooring for

Heritage. (Transcript of Trial Testimony of Daniel J. Hartmann
("Hartmann Tr."), pp. 2-3.)
7. Hartmann testified the first time he met Plaintiff

was in 1990 at the Dealership. At that time, Plaintiff repre-
sented to Hartmann he was the new general manager, had complete
control of the affairs of the Dealership, and even had the power
to fire B. Wilkinson's children, who were working at the Dealer-
ship. (Hartmann Tr., p. 17.)

8. On that same day, Hartmann met with B. Wilkinson.
Mr. Wilkinson also told Hartmann that "[Plaintiff] was his man
and that he had given [Plaintiff] complete control and responsi-
bility for running the Dealership", and that he felt very good
about Plaintiff's abilities to turn the Dealership, -the opera-

tions, around." (Hartmann Tr., p. 17.)

9. Hartmann testified his contact with the Dealership
after Plaintiff was hired and before January 11, 1991 was exclu-

sively with Plaintiff. (Hartmann Tr., p. 17.) Hartmann had



virtually no contact with B. Wilkinson from the time Plaintiff
was hired until after January 11, 1991. (Hartmann Tr., p. 11.)

10. Plaintiff's expert, Mark Schmitz, testified that a
general manager makes advertising decisions. B. Wilkinson testi-
fied that late in 1991, he assisted with advertising at the
request of Plaintiff.

11. Plaintiff regularly met with Helen Green and, at
times, B. Wilkinson concerning the financial condition of the
Dealership. Plaintiff had numerous discussions with B. Wilkinson
concerﬁing the lack of profit and other problems the Dealership
was experiencing. (Kraatz Tr., pp. 18, 21-22.)

12. Saturday is the highest volume of business day in
the car business, and the best sales time of each day is from
4:00 p.m. until closing. (B. Wilkinson Tr., p. 3.)

13. Even though B. Wilkinson had the ultimate risk of
liability as Dealership owner, Plaintiff, as general manager, had

the control over all aspects of the operation and functioning of

the Dealership.

E. Breach of Contract
1. The Dealership was not profitable during the 27
months Plaintiff was general manager. (Exs. 208 & 333.) 1In

1990, it lost $295,515; in 1991, it realized a profit of only

$5,169, and in 1992, it lost $124,980.

2. Mr. Miller testified that his Toyota dealership,

of a similar size, similar location, and an equally popular
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import, was less capitalized than Heritage, yet made a profit for

the years 1990, 1991 and 1992. (Miller Tr., p. 13.)

3. Mr. Miller further testified resources were
available to Plaintiff had he maximized his day-to-day cash flow
opportunities, that "Heritage had enough cash to be successful
where it was." (Miller Tr., pp. 11, 12.)

4, Mr. Miller testified that in 1992, the cash in the
Dealership "was not being managed as effectively as it could
have." (Miller Tr., pp. 13-14.)

» 5. The only attempt during his entire twenty-seven
month tenure that Plaintiff made to train either J. Wilkinson or
Jeff Gorringe was to place J. Wilkinson in financing and insur-
ance ("F&I"). At no time did Plaintiff ever attempt to place J.
Wilkinson in the Parts Department, Service Department, or in
Accounting. At no time did Plaintiff give instruction to J.
Wilkinson on the hiring and firing of personnel, on management of
assets, on employee interviews, or other aspects of general
management.

6. J. Wilkinson testified he received no training
while in F&I.

7. In December of 1990, Heritage had in place with
Comerica Bank a $3 million loan for flooring of new cars, a
capitalization loan, and a mortgage loan to Good Works Partner-
ship. All the loans were cross-collateralized and cross-default-
ed, with the D=alership providing a second guarantee to Good

Works Partnership for a mortgage loan. (Hartmann Tr., pp. 2, 3.)



8. In spite of the cross-collateralization and
default provisions, Plaintiff elected to change the flooring from
Comerica to Key Bank in December of 1990. (Ex. 501; B. Wilkinson
Tr., p. 32.)

9. In December of 1990, Hartmann, of Comerica Bank,
received a letter from Plaintiff dated December 19, 1990, notify-
ing Comerica of Plaintiff's decision to move Heritage's new car
flooring to Key Bank. (Ex. 501.)

10. Hartmann tried calling B. Wilkinson for several
days after he received the letter. On January 11, 1991, Hartmann
sent a letter to B. Wilkinson at the Dealership notifying the
Dealership that Comerica's loan was predicated on the Dealership
maintaining the floor plan financing with Comerica. (Hartmann
Tr., pp. 4-5; Ex. 504.)

11. The letter also notified the Dealership that
Comerica was not prepared to subordinate its first security
interest on new and used vehicles and proceeds to Key Bank. (EX.
504; Hartmann Tr., p. 6.)

12. The Dealership became in default with Comerica
when Key Bank attempted to file on the assets of Heritage that
secured the Comerica loan. (Hartmann Tr., p. 6, Ex. 275.)

13. Plaintiff's moving of the flooring caused the
Dealership to enter into a Loan Modification and Extension Agree-
ment ("Modification'"). (Ex. 275.) Under the terms of this
Modification, Heritage was required to pay penalties in the

approximate amount of $114,000 for moving the flooring, including
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an additional one percent raise in the interest rate on Good

Works Partnership mortgage, (Hartmann Tr., pp. 6, 22), attorneys'
fees incurred by Comerica from the moving of the flooring and the
default, and extension fees. (Ex. 275; B. Wilkinson Tr., p. 37.)

14. In or about early September 1992, Plaintiff was
approached by J. Wilkinson and handed a schedule for the weeks of
September 6 through October 17, 1992. (Ex. 1.) Both J. and B.
Wilkinson testified that J. Wilkinson prepared the schedule at
the direction of B. Wilkinson. Jeff Gorringe, J. Wilkinson and
Plaintiff were scheduled to work every Saturday and some eve-
nings. Plaintiff's day off each week was Wednesday.

15. Plaintiff refused to work the schedule B. Wilkin-
son had ordered J. Wilkinson to prepare, despite the fact that
the busiest day of the week in car sales is Saturday, and the
busiest sales time of a day is after 4:00 p.mn.

16. The testimony of B. Wilkinson and J. Wilkinson is
uncontroverted that Plaintiff failed to train J. Wilkinson to

become a qualified dealer or manager acceptable to American

Honda.

17. Plaintiff failed to enhance company morale. Pat
Nichols, who was a service writer and assistant Service Manager
during Plaintiff's tenure, testified that before Plaintiff was
hired as general manager, his employee morale was good. He
further testified during the time Plaintiff was general manager,

his employee morale went down, even though Nichols was in a



higher position and earned a higher salary than before Plaintiff
became general manager.

18. On September 11, 1992, in a meeting between
Plaintiff, Helen Green and B. Wilkinson, Mr. Wilkinson asked
Plaintiff for his resignation. Plaintiff agreed, saying he could
get another job.

19. In a letter dated September 11, 1992 (Exhibit "cC*"
to Plaintiff's Complaint), Plaintiff was notified of the termina-
tion of the Employment Agreement. (Ex. 64.)

20. Plaintiff testified he was told in a meeting with
B. Wilkinson on Tuesday, September 15, 1992, that the reference
to "b." and "c." in the September 11th letter referred to para-
graphs "b." and "c." on p. 2, Section 1.2, of the Employment
Agreement.

21. B. Wilkinson testified he fired Plaintiff for the
following reasons:

a. failure to make a profit:

b. penalties incurred by the Dealership when
Plaintiff moved the flooring from Comerica to Key Bank;

C. inability to maintain employee morale;

da. refusal to work Saturdays when scheduled by
B. Wilkinson;

e. failure to accurately inform B. Wilkinson of
the dealings and status of the Dealership;

f. failure to spend sufficient time to maintain

and develop the Dealership:
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g. poor judgment;

h. refusal and failure to train J. Wilkinson and
Jeff Gorringe;

i. overage inventory on used units that should
have either been wholesaled or returned to the owner in
exchange for the actual cash value of the deal:;

j. cars delivered to wholesalers without the
collection of titles or without the collection of monies;
and

| K. customers' complaints that they could not get
customer satisfaction through customer relations, and that
the general manager would not talk to them.
(B. Wilkinson Tr., pp. 30-38.)

22. Larry H. Miller testified the Dealership had
sufficient working capital, and should have made a profit during
1992. (Miller Tr., pp. 12, 13.) Plaintiff did not make a
profit.

23. Before and during Plaintiff's tenure, the Dealer-
ship always paid its bills on time, payroll was met promptly,

floor checks were never out of trust, and no suits were filed by

creditors. (B. Wilkinson Tr., pp. 28-29.)
24. At all relevant times, Plaintiff was aware of the
financial condition of the Dealership. (B. Wilkinson Tr., pp.

27-28; Kraatz Tr., p. 25.)

25. Plaintiff failed to perform his duties and respon-

sibilities as provided under the Agreement.

- 13 -
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F. Employee Handbook

1. Plaintiff never saw an Employee Handbook ("Hand-
book") (Ex. 135) before he signed the Agreement on May 31, 1990.

( Kraatz Tr., p. 4.)
2. Plaintiff admits there is no reference in the
Agreement (Ex. 38) to the Handbook. (Kraatz Tr., p. 5.)
3. Paragraphs 5.1 and 5.2 of the Agreement provide:
5.1 ENTIRE AGREEMENT. This Agreement
constitutes the entire agreement between the
parties and supersedes any prior written or

oral agreements concerning the subject matter
contained herein.

5.2 AMENDMENT. This Agreement may be
amended only by the written consent of the

parties.
4. Paragraph 5.9 of the Agreement states:

5.9 VERBAL STATEMENTS DISAVOWED. The
parties hereto acknowledge that they have not
made any verbal representations which have
not been included in this Agreement, or if
such representations were made, they are
hereby disavowed.

5. The second paragraph of Section 100 of the Hand-

book entitled "Forward" declares:

The contents of this Handbook are pre-
sented as a matter of information only.
While the Dealership believes wholeheartedly
in the guidelines described here, they are
not conditions of employment, nor may any-
thing in this handbook be construed as a
contract of employment or as guaranteeing
employment. In particular, nothing in this
handbook limits the Dealership's right to
terminate the employment of any person at any
time, with or without cause.

No manager or representative of the
Dealership has any authority to enter into
any agreement for employment for any
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specified period of time, or to make any
agreement contrary to the foregoing, except
through an agreement in writing signed by the
president or vice-president of the Dealer-

ship.
(Ex. 135.)
6. Plaintiff could not produce a signed copy of the

Acknowledgement of Receipt of Handbook (Section 100 of Exhibit

135 following the Forward). (Kraatz Tr., p. 6.)

7. The Handbook is the only source of Plaintiff's

claims for Christmas Bonuses and Retirement Benefits. (Kraatz

Tr., p. 26.)

8. Section 505 on the Christmas Bonus Program pro-

vides, in relevant part:

If you separate from the Dealership's
employment prior to the distribution and
payment of the bonuses, you will be refunded
your contributions but will not receive any
Dealership matching contributions.

9. The Handbook also provides as follows:

a. Section 303 on Wages and Compensation Policy

states:

Increases in wages, salaries, commis-
sions, and benefits will be affected by such
factors as the general business climate,
dealership profitability, market and competi-
tive circumstances, and your performance,
productivity and ability.

b. "The Dealership may carry out any disciplin-
ary action, depending upon its judgment of the circumstances

involved." Section 310.

c. Oone of the classifications of disciplinary

action is discharge. I1d.
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d. Grounds for disciplinary actions include
"Inefficiency", "Inability or unwillingness to work harmoni-
ously with other employees", "Unauthorized use of Dealership
vehicles", "Falsifying Dealership records", "Insubordina-
tion", "Causing customer complaints", and "Failure to follow
specified job instructions". Id. at ¢ 3, 7, 9, 11, 17, 20
& 24, respectively.

e. The Corporation Mission Policy statement

declares, in Section 401:

Our mission is to continually improve our
ability to meet our customer's needs, allow-
ing us to prosper as a business and provide a
reasonable rate of return through the exten-
sion of our sales and services . .

* *x %

PROFITS ~ Profits are the ultimate measure of
how efficiently we provide customers with the
best products and services for their needs.
Profits are required in order for us to con-
tinue our commitment to you, our valued cus-
tomers.

f. The Loyalty. Policy Statement declares, in

relevant part:

The Dealership must insist that this harmoni-
ous spirit be continuously maintained . . . .
Honesty is demanded at all times.

If you can not (sic) support the Dealer-
ship policies and programs or be a booster of
the company, it would be expected that you
resign immediately.

Slanderous remarks, insubordination, and
the like harm everyone and are cause for
discharge.



g. "The Dealership does not offer any form of
severance pay.'" Section 522.

h. "You should avoid outside activities which
substantially interfere with .you work performance or compro-
mise your objective decision making abilities. If this
occurs, you will be asked to make a decision regarding the

priority of employment versus other activities." Section

612.

i. "Improper use of the Dealership's Dealer
Plates can result in fines or dismissal! Dealer Plates are

to be used only on Company Owned Vehicles. Any other use is

illegal, and therefore prohibited by company policy."
Section 622.
10. In the summer of 1992, Plaintiff attended a "20
Group" meeting which concerned corporate policy manuals. Plain-
tiff was told that such manuals could be subject to various

interpretations by the courts. (Kraatz Tr., pp. 5-6.)

11. After this meeting, Plaintiff instructed a Dealer-
ship employee, Beverly, to send a memo to all employees asking

them to turn in their Employee Handbooks. (Ex. 23 & Kraatz Tr.,

pp. 7-8.)
12. Plaintiff turned in his Handbook. (Kraatz Tr., p.

8.)

13. There is no evidence Plaintiff ever used a pro-

gressive discipline procedure with employees.



G. Heritage Did Not Breach Any Implied Covenant of Good
Faith and Fair Dealing

1. There is no evidence of any breach by Defendant of

an implied covenant of good faith and fair dealing.

H. There is Insufficient Evidence to Hold J. Wilkinson
Liable for Tortious Interference

1. At all relevant times, J. Wilkinson was an offi-
cer, director and minority shareholder in the Dealership.

2. At the time J. Wilkinson was requested by his
father to make a work schedule requiring Plaintiff to work
Saturdays and to close, J. Wilkinson believed he was President of

the Dealership.

3. J. Wilkinson officially became President of the
Dealership on September 16, 1992. At the time J. Wilkinson
submitted the schedule to Plaintiff, J. Wilkinson was officially
Vice President of the Dealership.

4. There is no evidence J. Wilkinson made false
statements to B. Wilkinson about Plaintiff.

5. The only evidence of any insubordination by J.

Wilkinson to Plaintiff is the following:

a. On one occasion, J. Wilkinson complained to a

co-worker, Larry Terry, about Plaintiff;

b. On one occasion, J. Wilkinson was reprimanded

for playing a video game at the sales tower;

C. On one occasion, J. Wilkinson glanced through

papers left in plain view by Plaintiff at the sales tower.
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6. There is no evidence Plaintiff gave J. Wilkinson
any notice that Plaintiff believed J. Wilkinson was insubordi-

nate.

7. Mr. Larry Terry testified at no time did he ever
hear J. Wilkinson complain of Plaintiff to B. Wilkinson. Mr.
Terry further testified that at no time did he hear J. Wilkinson
state he had told his father he was displeased with Plaintiff.

8. There 1s no evidence J. Wilkinson ever asked B.
Wilkinson to terminate the employment of Plaintiff.

9. In a meeting on or about September 7, 1992, B.
Wilkinson's children put together a list of items they would
consider in deciding whether to purchase the Dealership from
their father. (Ex. 31.) The only mention of Plaintiff suggests
their intent for Plaintiff's continued employment, since the only
reference to him was that his $500 monthly compensation for his
house in St. George was to be eliminated.

I. There is Insufficient Evidence to Hold B. Wilkinson
Liable for Tortious Interference

1. There is no evidence of tortious interference by

B. Wilkinson.

2. There is no evidence B. Wilkinson interfered with

Plaintiff's Agreement with Heritage.

J. The Dealership is Not B. Wilkinson's Alter Eqgqo

1. At all relevant times, the Dealership had more

than one officer and director.
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2. There is no evidence the Dealership operated other
than pursuant to its Articles of Incorporation and Bylaws.

3. There is no evidence the Dealership failed to hold

annual meetings.

4. There is no evidence the Dealership failed to
enact corporate resolutions.

5. There is no evidence the Dealership failed to keep
minutes of meetings or file corporate annual reports.

6. The Dealership filed corporate tax returns.

7. The Dealership was not undercapitalized. Corpo-
rate funds paid to B. Wilkinson were accounted for at year end as
personal income and B. Wilkinson was given a W-2 for that income.

8. The Dealership passed IRS audits for 1989-1990,
only having to make a minor adjustment of less than $4,000 to its
Travei & Entertainment Account and to adjust for the litigation

with FSLIC.

9. The Dealership's CPA, Mr. Clark Christian of Grant
Thornton, reviewed all assets at year end, making appropriate

adjustments to B. Wilkinson's W-2 income. (Ex. 235.)

10. The Dealership's accounting practices were consis-
tent throughout the years, didn't significantly increase in any
one expense category, and Plaintiff was fully aware of the

Dealership's accounting practices.
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CONCLUSIONS OF LAW

A. Burden of Proof

1. Plaintiff argues he was wrongfully discharged.
Plaintiff has the burden of establishing (1) he had a contract of

employment with Heritage; (2) he performed his part of the

Agreement; and (3) he has been damaged. Russell v. Ogden Union

R.R. & Depot Co., 247 P.2d 257, 260-61 (Utah 1952).

2. Plaintiff has established he had a contract of
employment with Heritage. The Agreement is the written agreement
entered into evidence as Exhibit 38. A party must tender his own
agreed to performance for the other party to be in default.

Kelly v. Leucadia Financial Corp., 846 P.2d 1238, 1243 (Utah

1993). Plaintiff has failed to demonstrate he performed his
part of the Agreement (see infra). As a result, there is no

burden upon Defendants to prove that the discharge of Plaintiff

was justified. Id. at 260-61.

B. Employment Agreement
1. In interpreting a contract, the parties' inten-

tions are controlling. Winegar v. Froerer Corp., 813 P.2d 104,

108 (Utah 1991). 1In determining the intent of the 