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STATEMENT OF THE KIND OF CASE

This case arises out of the alleged breach of ,
road construction contract by the Appellant with a clai_-l“
for damages including anticipated profit under an antig,
patory breach of contract theory by Respondent, Appelyy
alleged that Respondent first breached the contract ay:

liable to Appellant.

DISPOSITION IN LOWER COURT

The trial court, the Honorable J. Harlan Burns,:
siding, deterwmined that the Appellant was guilty of hi
breached the contract and that said breach wvas materialz:
anticipatory in nature. The court deternined 'damages,i"!

i

cluding loss of profit in the total sum of $1,346,7545%

and awarded same on the 25th day of March, 1977.

RELTIEF SOUGHT ON APPEAL

!

Appellant seeks the following relief on appeal: }
1. A determination that Respondent first breat
the contract and judgment for damzges resulting theref®
against Respondent or, in the alternative, an order refé;
ing the case to the trial court for a proceeding to deté]

the damages due by Respondent; or,
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2, For an order determining that the actions
of the Joint Venture Respondents subsequent to the al-
leged breach of the contract by Appellant on September
26, 1975, constituted an election of remedies to proceed
with performance of the contract and that the subsequent
refusal of Respondents to perform is a breach of the
contract by said Respondents; or

3. For an order determining that the damages
awarded by the trial court are excessive and should be
modified by the deletion of all the alleged anticipated
profit, rental of equipment from and after October 24,
1975, deletion of general damages, daletion of the cost
of water, salaries to key personnel, restoration of price
reduction for paving done after the alleged breach; or

4. For an order modifying the judgment by the
allowance of additional offsets for uncompleted contract
items; or

5. For an order awarding Appellant a new trial
for the reason that the trial court committed substantial

errors which cannot be corrected without a new trial.
FACTS

The parties entered into a contract for the con-
struction of a segment of I-15 in Millard County from North
liolden to Scipic on the llth day of September, 1974._ (Exh.
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1 *
P-11) In the spring of 1975, questions arose cop.

cerning aggregate stcrage for late

[

use in bitumingyg |
paving mixes. Pppellant's Project Engineer notifiedy
spondent by letter on May 6, 1975 (Exh. D-5) that she:
56 and 57 of the special provisions of the contract (&)
which require separatc sized aggregate were controlliy)
spendent replied on May 8, 1975 (Exh. D-6) and cited 5
55 of the provisicns. The Appellant's reply on May 12"‘

I

are not influenced by sheet 55 which pertains to dryer-;{
I

mixing. This letter concluded by stating: "You are G

(Exh. D-7) explains that sheets 56 and 57 of the provisij

Fo comply with the directions covered by these sheets.“'
55 and 57.) Subsequently, on May 14, 1975, Respondentsz‘
a letter (Exh. D-8) to Appellant's engineer outliningt:
contractcr's objections to the specified method of ag!
gate storage and requested the engineer to permit Respo:
to use an alternate method under the provisions of Sect:
108.05, Paragraph 7 of the Standard Specifications, (i
which allows for changes under certain conditions. e
pellant's engineer responded May 16, 1975 (Exh., D-9) tl
he "lacked the 2uthority to change specifications but

forward the request.”" ©n May 28, 1975, each of the part

* This case was bifurcated for trial. The record foréa

part of the trial begins with Page 1. To avoid conf”;:

references to the reccrd of the first phase of the E{

have the number 1 immediately following the page re‘?:,

a number 2 immediately following the page reference -

cates the second phase of the trial in July of 1876
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originated letters to the other concerning the aggregate han-
dling. Appellant's letter (Exh. D-1) stated that it preferred
the contractor to follow the specifications and that if they
were to be relaxed it would require an appropriate price re-
duction. The Respondent's letter (Exh. P-2) stated that the
Respondent would produce three stockpiles of aggregate of dif-
ferent sizes. Appellant's engineer sent a letter to Respondent
on June 4, 1975, (Exh. P-3) approving the proposal contained in
Respondent's letter, (Exh. P-2) and stated that the proposal
"meets the intent of the specification." * Respondent began
the production of bituminous paving material on September 18,
1975. (R. 88)l At that time, Respondent had only one aggregate
pile located at the plant site. (R. 104)l Two piles of aggre-~
gate containing coarse and fine aggregate respéctively, were
located approximately ten miles away at the other end of the
project. (R. 105)l On September 23, 1975, Appellant's engineer
notified Respondent by letter (Exh. P-5) that the location of
the three piles was contrary to the Special Provisions and
Respondent's proposal. He directed the Respondent to "sup-

ply two or more stockpiles at the plant site." Respondent

did not provide the piles as directed, and on September 26, 1975,
the Respondent was handed a letter dated September 25, 1975,
(Exh. P-6) which stated in pertinent part "that the Respondent

would not be paid for noncompliance bituminous surface course,"

-_—

* The Special Provision (Exh. D-4, sheets 56 and ?7) r?quirgd
that aggregate be stored in separate piles of d}fferlng_s%ze
and that this material be fed from these piles in the mixing
Process for better control.
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I‘

allegedly since it did not comply with his letter of
ay

28, 1975 (Exh. P-2) or the special provision. Respongy
n

thereafter terminated operations. Following a brief e
r;

of discussion (R. 122, 129-131)1and exchange of Corresy,

|
]
ence, (Exh. P-6 and D-3) the Respondent commenced a lawsmxi
on October 1, 1975. Subsequently, the Respondent, o g
about October 31, 1975, completed paving the northboung
lane in the vicinity of the Scipio Summit so that traff
could be detoured onto said northbound lane. The Other
joint venture partner, Pritchett Construction Company, o
tinued performance from the 26th day of September 1975 tﬁ
January, 1976, v;lithout interruption. (R. 135)l Respondent
Industrial Construction, Inc., prior to resuming operati

in October of 1975, notified Appellant in writing (Exh,?

that it was returning to work "solely in order to protet

the work performed to date.” (Finding of Fact No. 24) A
lant responded by letter, stating that it considered Indu:%
Construction Co. and Pritchett Construction Company boundI
contract. (P-10) The Respondent, Pritchett Construction
pany, did not at any time inform Appellant in writing th
its perfoﬁnance after September 26, 1975, was in any W
"ditional. It allegedly informed Appellant verbally of t

Subsequent to September 26, 1975, the Respondent Industd

. i
Construction, Inc., kept equipment and some operators @

a
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supervisors in a standby status pending a resolution of
the impasse between the parties. At the conclusion of
the work in October, 1975, Respondent Industrial Con-
struction, Inc. suspended operations. No further work
was accomplished by Respondent, Industrial Construction
Co. thereafter. Pritchett Construction Company worked
until January, 1976. The issue of liability was tried
to the Court, Judge J. Harlan Burns, beginning March 25,
1976. Subsequently, the Court ruled that a breach of
contract had been committed by Appellant. The issue of
damages was tried thereafter in July of 197e, and after
submission of briefs and further argument, judgment wes
entered on the 25th day of March, 1977, for the sum of

$1,346,754.59. Appellant filed its appeal thereafter.

I

THE TRIAL COURT'S FINDING THAT PLAINTIFF

WAS EXCUSED FROM HAVING TO COMPLY WITH

THE SPLIT STOCKPILE PROVISION IS ERRONEOUS

AND CONTRARY TO LAW AND IGNORES THE FACT

THAT PLAINTIFF FIRST BREACHED THE CONTRACT.

The contract between the parties contained a
special provision (Exh. D-4, Pages 56 and 57) which in
essence required any prospective bidder to separate the
gravel aggregate into two- or more-piles of differing sized
composition. The intention of the specification is to
guarantec a more positive control of the mat911a1 901ng
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into the bitumincus mixer to in turn get a product of
nore consistent gradation. (R. 275)l

Th2 contract also contained an acceptance Pt
vision regarding gradation and bitumen content at the
point of placement on the highway grade. This Provisiy
tfurther established a method of accepting material aty
reduced price when the mix was not fully acceptable by,
within certain allowable tolerances. (Exh. D-4, pp. 4

The evidence shows that between Sepntember 18,*
and September 25, 1975, the contractor produced 9,865.95L
of "bituminous surface course 3/4" maximun. (Exh. D-1))
this sum, 3,25C0.75 tons were accepted without a price r}
tion and 6,615.20 tons were accepted with a price reduc:l

The evidence further shows that at the time £
paving began, Respondent had constructed one pile of ac
gate at the site of the hot mix plant and had screen
ditional piles of material which contained material et
larger than that which would pass a No. 4 screen (4 g¢
per square inch) or all of which would pass throughai
‘4 screen. These piles were located at the other end of3
job some ten miles away. (R. 65)1 Respondent asserts t
ccmplied with his letter cf May 28, 1975 (R. 235)la“dlﬁ
asserts that the special provision (Exh.D-4, pp. 56,571%

specify that the piles must pe Jocated at the site of &

mix plant. w
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The evidence at trial essentially was to the
effect that with continuous mix asphalt plants the only
method of controlling aggregate gradation was in the feed-
ing process. The splitting of the aggregate enables this
to be accomplished by adjusting the feeding of aggregate
from separate piles. (R. 230)l

The Respondent contended among other things that
it: (1) had a different type of plant and thus should be ex-
cused from the aggregate specification; or (2) that it had
received verbal assurance from State representatives that
it would not have to comply with that provision.

As to the first point, the evidenéé shows that the
plant is a continuous mix plant with some modifications. (R.
29--30)l There did appear to be a capability of removing some
of the finest sized material. (R. 29)l Notwithstanding this
evidence, Appellant submits that a careful reading of the ag-
gregate storage provision (Exh. D-4, pp. 56, 57)land a com-
parison of the evidence (R. 29~31)lshows that the plant in
question was not unique enough to be excluded frém the type
of plant which the specification was written to cover.

As to the second point, the trial Court has ruled
that the Respondent "was reasonably led to believe that an ad-
justment would be made in the provisions of said construction
contract sé as to eliminate the use of the split stockpile
method in Respondent's production of bituminous surface course

material." (Conclusion of Law No. 2)
nsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Servi

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated O(_:_Ig,_may contain errors.



t
i
l
While ordinarily an Appellant c

annot Propery, |

raise a factual issue on app=al, it is submitteq that &

this instance the facts should be revicwed caref fully
!

c“

they demonstrate the fallacy of the Court's concluslon:.
factually and legally.

The alleged "adjustment" in the split stockp;:

tiff's owner and C. V. Anderson, Appellant's assistantg

method results from a conversation between Laliff Hood, L
tor. Wood's version of the conversation (R. 39-41) 15L}

the conversation occurred pricr to the bubmlSSlonofab
on the day of the bid opening. (June 20, 1974) AMemJ
version is that it occurred at a later date. (R.42Mrc
struction commenced in July of 1974, and not until Mare
1975 did the dispute concerning aggregate storage surfu
(R. 41, 42)%

The facts show that in July of 1974 at the tiz
the preconstruction conference, the "split stockpile pio
was di'scussed. During trial, a transcription of the dises
was placed in evidence. (Exh. D-19) Laliff Wood adnitt
the transcript was correct. (R. 219)l The significant b
is that at no time during this conversation dealing with}
provision in issue was anything said about Respondent ¥
exempt from that provision and/or indeed asserting that 1

. . ich if
conversation with Anderson had in fact occurred, whic

preti

. . ] : e
is to be beiieved, was only a few days previous to th

tion confere |
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Not only is there a dispute concerning the date
of the conversaticn, but the substance of the alleged con-
versation is disputed. (Compare R. 39-41 wifh R. 416—421).l

It is, however, Appellant's contention that the
Court's conclusion regarding the non~application of the split
stockpile provision because of the alleged assurance apparently
arising from a conversation prior to bidding is erroneous and
contrary to contract law in any event. If the conversation
did in fact take place on the day of the bid, then it should
be considered as merged in the contract. 1In the case of Na-

tional Surety Corp. v. Christiansen Brothers, Inc., 29 Ut.2d

v

460, 511 P.2d 731, it is stated:
. . . Where parties cengage in negotiations
concerning a transaction pursuant to which thev
enter into a written contract, it is presumed
that all matters relating to subject are merged
in and constitute a complete integration of their
agreement.
The contract does not in fact recite that Respondent could
ignore the provisions of sheet 56 (Exh. D-4) or that they
did not apply to him as Respondent alleged and the trial
Court erroneously found.

The real question, it is asserted, is rather what
did Respondent's proposal as contained in the letter of May
28, 1975 (Exh. P-2) obligate Respondent to do and has Re-
spondent breached that obligation?

Appellant submits that everything whi;h occurred

prior to May 28, 1975, is moot, including alleged assurances
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|

regarding the nonapplication of sheets 56 ang 57 top ‘
{
|

spondent, if that letter in fact constitutes a new prg :
i

posal. Appellant submits that the letter has to pe oy
bl

in the context of correspondence and contractual provi

|
it
i

as well as discussions which either existed or occurrea‘
prior thereto to ascertain the intent of the proposal, -
is therefore clear that Respondent, having been informedj
the requirement to split the aggregate and knowing this:

i
Appellant's interpretation of the contract provision, i

\
making a proposal to comply by constructing "three pilg’

one plus 4, one minus 4, and one of "natural material.”%
Read in the context of sheets 56 and 57 of the contract
special provisions (Exh. D-4}, this clearly meets the in
of that provision.

The Respondent asserted and the trial C’ourtex:

ously accepted the point that "neither the original sp:

tion nor the modification contained any requirement ast
where the three stockpiles were to be located.” (Findinqi
Fact No. 4) |

Appellant concedes that the language of the #
provision (Exh. D-4, Sheets No. 56 and 57) does not spet
cally require that the separate sized aggregate be stor
the plant site, nor does Respondent's letter of May 2%

(Exh. P-2) While it is trus that the exact language &

i
exist in either Exhibit, Appellant asserts that anyor

onsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Servic
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mon intelligence would obviously assume that a competent
contractor would locate the separate sized piles at the plant
site. The intent of the specification is obvious from the
language. In sheet number 56 (Exh. D-4) it states, "The minus
4 aggregate shall be fed to the drier at a uniform rate. . . M
Since the mix cannot consist of only minus 4 aggregate, it fol-
lows that a pile of plus 4 aggregate is required and it is be-
yond belief that a contractor will locate that at another lo-
cation and haul it in for every mix. This language certainly
implies that the stockpiles will be located at the plant site.

If in writing the letter of May 28, 1975, (Exh. P-2)
Respondent knew or intended that Appellant would be misled
into believing that it intended compliance with the split stéck—
pile method while intending all along not to comply, then Re~-
spondent is guilty of fraud. Appellant's letter of acceptance,
dated June 4, 1975, (Exh. P-3) shows that Appellant understood
Respondent's letter to mean compliance "with the contracf speci~
fications as bid." Respondent's silence thereafter is further
evidence of its apparent intent to mislead_Appellant into be-
lieving Respondent intended compliance.

Certainly, Appellant understood the letter to mean
compliance with the specifications of the contract. The Court
rejected this in its finding. That is patent error. This
Court has recently spoken concerning ambiguous documents in

the case of Wells Fargo Bank, N.A. v. Midwest Realty & Finance
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Co., 544 P.2d4 882 (1975), wherein it is stateq:

+ « » In dealing with a document whichf
ambiguous or uncertain, the general rule is:
it should be construed strictly against ¢

who wrote it (Midwest) and favorably to tgz[}
party against whom it is invoked (Wellsg Farg |
Further, when a decument is of that charactg,;
the trial court can take extraneous evidenc{;‘

Jook to the total circumstances 1o determine‘
the parties should reasonably be deemed to i
understood thereby. These principles aret
considered together with this further prop
that where there was dispute, it is the pien
of the trial court to determine whose eviden
will believe.

How can the ccrrespondence be locked at objectively a
language be misconstrued? - It is obvious from Appella
letter of June 4, 1975, (Exh. P-3) that it believed i
intended to comply with the intent of the specificatin

Appellant submits the trial Court has inter
the specifications and the correspondence related thes
properly. Appellant requests that this Court ‘revien t
documents and correct the error of the trial Court.

This Court has recently stated that this p
action is appropriate in the case of Lake v. Hermes
552 ©.2d 126 (1976) wherein it 1is stated:

. . . The defendant places reliance On%
standard presumptions of credibility and ¥
to be accorded the findings and judgment Off
trial court. However, in a case of this nﬁt"i
where the resolution of the controversy depQ
upon the meaning to be given documents, t}_‘e:
~ourt is in no more favored position and 17
better able to determine the meaning of SUC:.
documents than is this court. Therefores?
such an issue, those presumptions do not ;gs
[Citing Burns v. Skogstad, 69 Tdaho 227,
765 {1949)]
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Operations commenced on September 18, 1975, and
continued on September 19 and September 22. On September
23, 1975, Appellant informed Respondent by letter of its non-
compliance with its proposal of May 28, 1975. (Exh. P-2)

This letter also points out the failure to comply with special
provisions covering sections 403 and 407. (Exh. D-4) This
letter further directs Respondent to supply "two or more stock-
piles at the plant site."

Appellant submits that the foregoing facts and evi-~
dence show a clear breach of the contract by Respondent, either
of the special provision contained in sheet 56, (Exh. D-4) or
assuming that provision of the contract did mot apply due fo
verbal assurances, then of the subsegquent prcposal of May 28,
1975, (Exh. P-2) submitted by Respondent. In either event,
Respondent was clearly in breach of the contract or his own
proposal prior to any breach by Appellant arising out of the
letter of September 25, l975.l(Exh. P-6)

The casc of Lowe v. Rosenloff, 12 Ut.2d 190, 364 P.2d

418, is a case involving suit by an administrator of a deceased
subcontractor to recover money allegedly due on a subcontract
and damages. The Court states the following rule:

. . . It is an elementary priciple of the
law of contracts that in order to recover upon
a contract, the contractor must first establish
his own performance cr a valid excuse for his _
failure to perform. (Citing authorities including
Am.Jur.) Since plaintiff failed under the uncontra-
dicted procf to ccmplete the work he-?ontra?ted to
do, without valid excuse for such galiure, he was
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The same reasoning should apply in thisg «
v 1 -~

te-wit: that the Respondent contractor in ordertoc
a breach of contract must first demonstrate Uﬂtheg
self has not, in fact, breached the contract.
The facts as cited above that betwecnswkh
18, 1975 and September 25, 1975, the contractorpmdg
9,865.95 tons of bituminous surface course, andofmi
6,615.20 tons were subject to a price reductionsh&f
did not completely meet the specifications indicate
lem. While it is true the contract allows foracmmg
of material at a reduced price which is close u>mm#
specification, the intent was not to permit a contrac
continually produce material not in full compliance, &
D-11 and R. 323)l It is designed to assist .with paymen:
a contractor at a lesser price on those few occasions:
the full specifications are not met. (R. 323ﬂ'Hma:
thirds of the product in the first seven days' operat
to meet full compliance. It was thus apparent thata:
product could not be consistently produced as early :
fourth production day. The contractor was directed
tember 23, 1975, to comply with the specification as i
written or with his own alternate proposal of May 28!

(Exh. P-~5) J
gsmﬁ

2ppellant further submits the followin

. A A
from 17 am.Jur.2d 989, Section 141 on contracts as b

point:
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. +» . It is held that a party who seeks to
recover damages from the other party to a con-
tract for a breach must show that he himself is
free from fault in respect to performance of a
dependent promise or counter promise, or a con~
dition precedent.

As a matter of fact, what we have here is a classic
case of "first breach." The general law in this area is well
stated in 17 Am.Jur.2d 807, Section 366 under contracts, as
follows:

- . . As a rule, aparty first guilty of a
substantial or material breach of contract cannot
complain if the other party thereafter refuses
to perform. He can neither insists on performance
by the other party nor maintain an action by the
other party for a subseguent failure to perform.
At least the party first committing a substantial
breach of the contract cannot maintain an action
against the other contracting party for a subse-
quent failure to perform when the promises are de-
pendent. It has also been said that where a con-
tract has not perrormed, the party who is guilty
of the first breach is generally the one upon whom
rests all the liability of the nonperfermance.
(Emphasis supplied.)

Under the rationale of the authorities cited, aﬁd
in view of the facts which exist in this case, it seems clear
that the first breach was the failure of Respondent to comply
with the specification or his alternate proposal. Appellant's
letter of September 23, 1975, (Exh. P-5) and Respondent's con-
tinued refusal to comply with the engineer's direction to pro-
vide at least two stockpiles at the hot plant site, (R. 673)1
constituted a breach of contract. Under the doctrine of first

breach, this would make the alleged breach on the part of Ap-

-16- . :
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pellant immaterial since Respondent is leqgally Oreven,
: FOT Y Dreveny

from enforcing the contract under the authoritices clted
N

his own "first breach."”

Concelvably, there could be a question concer:
!

the engineer's authority to so order the location of thet

stockpiles as set forth in his letter of September 3 i
ok

(Exh. P-5) and prior verhal directions. (R, 673)lon )
point the Court’s attenticn is invited to Section 105
the Standard Specifications (Exh. D-2), which states irx‘
tinent part as follows:
. . . The FEngineer will decide all quest;

which may arise as to the quality and accepts

of materials furnished and work performed anf

the rate or progress of the work; all questic

which may arise as to the acceptable fulfilly
of the contract on the part of the contracto

Quitef;learly Appellant's engineer considere:
absolute failure of Respondent to follow ther provisios
sheets 56 and 57 (Exh. D-4) or his own letter of May %
as the cause of the problem which results in a failure!
the quality standards of the contract.

appellant submits that an objective reviev ol
contract documents, the ceorrespondence in evidence whic
cited herein, and the testimony in evidence as well ash
tinent legal authorities, demonstrates that the Courts]
cannot be legally sustained and, that in fact the Respt”
was legally in breach of either the contract or his 0]

nate proposal prior to September 26, 1975.
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II

THE JUDGMENT IS INCONSISTENT AND CONTRARY
TO LAW SINCE RESPONDENT WAS GUILTY OF THE
FIRST BREACH, OR UNDER THE DOCTRINE OF
ELECTION OF REMEDIES THE ACTIONS OF THE
JOINT VENTURE PARTNERS AFTER THE ALLEGED
BREACH CONSTITUTED AN ELECTION TO CONTINUE
PERFORMANCE AND RESPONDENT HAS BREACHED
THE REVIVED CONTRACT.

OVERVIEW

Appellant submits that a careful review of the
documents in evidence make it abundantly clear that the Re-
spondent Industrial Construction, Inc. first breached the
contract and that the subsequent breach og the contract by
Appellant, if in fact there was a breach, is the ultimate
responsibility of said Respondent.

It is further submitted that the actions of both
of the Respondent joint venture partners subsequent to the
breach determined by the trial Court constitute an election
to proceed with performance of the contract and that Respon-
dent's subsequent refusal to perform after it had returned
to work is a breach of the revived contract.

Appellant further submits that the Court's award
of amounts over contract prices for work done by Respondent
Industrial Construction, Inc. after the date of the Court
determined breach is inconsistent and reflects gxoss error.
The trial Court has used a contract formula to calculate dam-

ages after ruling that no contract existed. The proper measure
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of damages would be the reascnable value of the work .
YRLK

damages were due.

These three Points will be treated in the o)

sections:
A, FIRST BREACH

This Point is covered in Section I of this pyj

and Appellant incorporates that argument here.

B. LLECTION OF REMEDIES

Appellant asserts that Respondent's actions st
sequent to the alleged breach on September 26, 1975 un
the doctrine this Court announced in the case of Hurvit:

David K. Richards Company, 20 Ut. 2d 232, 436 P.2d 79 (3

which outlines three alternatives to one not in breach
to an election to continue performance. The Court inte
said, one who suffers a breach can (1) rescind the contz
pursue available remedies; (2) treat the contract as bin
and wait until the time for performance and bring mﬂmi
breach; or (3) sue for damages. This case is in line Wt
general rule of law as set out in 17 A C.J.S. 657 [Contt
Section 472(1)] wherein it is stated:

. . . The party not in default hasalmrw
native remedies open to him, and he maYYW%;
sue all of them; specifically, he mayf@iﬁga
damages as for an anticipatory breach and @

same time treat the contract as in Force. (B
phasis supplied.)
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This is consistent with equitable principles enunciated

in the case of Jameson v. Wirtz, 396 P.2d 68 (Arizona),

wherein the Court stated:

" . . . Equity abhors forfeiture and

wil} seize upon slight circumstances to
relieve a party therefrom."
This Court has also spoken in this context in the

case of Green v. Palfreyman, 109 U. 291, 166 P.24 215, where-

in the Court states the following:

" . . . Forfeitures are not favored . . .
every reasonable presumpticn should be indulged
against intention to allow a forfeiture. . . ."

Applying the foregoing principles to the facts of
this case it is obvious that Respondent's actions subsequent
to the alleged breach raise a "presumption" against a forfeiture
and constitute an election to continue to perform. This is ail
the more evident in face of the letter from Appellant, dated
October 24, 1975, (Exh. P-10) which states in effect that the
contract still exists. I1f Respondent was correct in relYing
on the letter of September 25, 1975, (Exh. P-6) as constituting
a breach, then it had the three potential remedies under the
Hurwitz doctrine, supra. Under the Palfreyman rule, supra,
every reasonable presumption goes against forfeiture which
was one of the remedies. It is thus apparent that any act
contrary to forfeiture for whatever alleged spurious reason
should constitute an irr=vocable election. Respondent's sub-

sequent refusal to perform thus becomes a breach of the "re-

vived contract.”
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The Court has erred in refusing to allm‘%m
lant to submit evidence regarding the performanceofm
Respondentc Industrial Construction, Inc. and Priumam
struction Company subsegquent to the breach. The Court
listened to Respondent's evidence about the nature of
work and its necessity according to said Respondent'st,
(R, 171—17'7)1 The Appellant, however, was prevented by
Court from showing that it had in fact made plans top
traffic in an alternate manner and that the work was ng
critical as the Respondent asserted. (See Proffer mi
point.) (R. 699—-702)l This evidence would have rebtx)
evidence of Respondent that the only reason it perfoms
subsequent to the alleged breach was to avoid "potentidl
bility." The fact is, Respondent did nothing concerniy
handling of traffic until he was informed that Appellat
planning to use the existing roadway for traffic. This
motivated Respondent to perform the paving ostensiblyt
tect itself but as Appelliant's evidence would show, this

not in fact true.

C. INCONSISTENT JUDGMENT

Notwithstanding the fact the Court has deter
that Appellant anticipatorily breached the contract, it

. e
awarded damages inconsistent with that legal position

. o j tiond
Respondent submitted evidence that 1t incurred addit
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costs of $49,554.18 over the amount payable pursuant to
the contract. Appellant submitted no evidence on this point
since it considered that performance after an alleged breach
is an election of one of the remedies open to a party, and
by electing this approach compensation should be governed by
the contract. (R. 48—49)2 In addition, the Court prevented
appellant from submitting evidence. (R. 698-701)1
Appellant cites the following cases which sustain
its position that work done after a breach is to be paid for
at contract prices and binds him to perform. The case of

Newark Slip Contracting Co., Inc. v. N.Y. Credit Men's Adjust-

ment Bureau, Inc., 186 F.2d 152 is one such case. This case

involved work done by the plaintiff after a failure of defen-
dant to pay which the Court construed as a breach. The plain-
tiff wanted to recover additional sums. The Court said the
following:

. . . If one party to the contract continues
performance af+ter a breach by the other he must
continue on the contract terms. [Citing A. 605
(Schlegel v. Bott); 3 Williston on Contracts, Rev.
Ed. § 688, 143 A.L.R. 484, 496-503}. - The breach
does not permit him to make a new contract without
the others consent. . . .

In the case of Schepf v. McNamara, 354 Mich. 393,

93 N.W.2d 230, a case involving breach of contract for hauling
sand after the haul distance was increased, the Court said:

. . . By continuing thus to perform and to
accept payments under it, as above noted, he lost
his right, if any, to terminate the contract and
declare it forfeited. (Citing Robinson v. Lake Shore
& U.S. Railway Co., 103 Mich. 607, 61 N.W. 1041)

onsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Muséum and Library Servic
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated G@=2 ay contain errors.



It was appellant's duty, when it d
the apparent breach of the contract, if j;
to iI?Si?t upon a forfeiture, to do so ’atolx
permllting appellees to proceed with iy o?ci
of the contract it waived a breach. Grana‘ri
Lumber Co. v, Slack-Kress Tie & Stova CO'“‘
79, 143 S5.W. 583. e

Lscoy,

Where there hes been a material breach
dogs not indicate an intention to .repudiate”t
mainder of the contract, the injureq party Q\
genuine election either of continuing perfo.
or of ceasing to perform. Any act indicatiy
an intent to continue will operate as a cone’
clection, not indeed of depriving him of a;":»,
of action for the breach which has already ti
piace, but depriving him of any excuse for &
performance on his own part. .

Obviously, the Appellant did not consent to ;:r
contract or increase in cost over contract prices" as ;s‘j
from its letter of Octoper 24, 1975. (Exh. 2-10)

Appellant submits that Respondent's election:)
the work after receiving Appellant’s 1_ettef of Qctober &
1975 (Exh. P-10) is an implied acceptance of the contra::i
that recovery cannot exceed the amount the contract wouiil

If the trial Court is correct that the contract was bre;:’
on a force account basis which is the way Respondent'sfz‘
mony was submitted. (R. 48--50)2 "Force amount" is a el
tual remedy for items not otherwise covered by the cont¥
the Court found the contract to be breached, ‘

The Court has also committed error in refusmgj;

o
hold that the performance by the other Respondent and J
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venture partner Pritchett Construction Co. (see Proffer of
proof, R. 134—136)l constitutes an election of remedies to
continue performance. The same arguments which apply to the
performance by Respondent Industrial Construction Co. apply
equally to Respondent Pritchett Construction Co. in this
context. The proffer by Pritchett was challenged and dis-
puted by the witness Jerry Sherman who explained that plans
had been made which obviated the need for the work to be
done as alleged by Pritchett. (R. 679-685 and Exh. p-27)}
appellant submits that performance by either or both of the
joint ventvre partners following the alleged breach on Sep-
tember 26, 1975, should constitute an election to waive the

breach and proceed to perform the contract, Hurwitz, supra,

and consistent with that election to continue, recovery is
allowed only as the contract provides.

The trial Court has ignored this election, and in
fact has "increased the damages" contrary to the rule set out

in the case of Rockingham County v. Luten Bridge Co., 35 F.2d

301 (1929) where the Court said the following:

. . . While a contract is executory, a
party has the power to stop performance on
the other side by an explicit direction to
that effect, subjecting bhimself to such
damages as will compensate the other party
for being stopped in the performance on his
part at that stage in the execution of the
contract. The party thus forbidden cannot
afterwards go on, and thereby increase the
damages, and then reccver cuch damages grom
the other party. . . . (mmnphasis supplied.)
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The effect of the Court's Tuling in thig Cas:
in compensating Respondent for work done aftor the bre:
in excess of conkract prices is divectly opposed to g,
ruling of the Court in Rockingham. It resulls ip g ",
crease in the damages," which is incoasistent. The i,
lant was and is willing to compensate Respondent at e
tract prices and so advised Respondent pricxr to the gy

being accomplished.

i~
i~
HH

THE AWARD OF ANTICIPATED PROFIT IS EX- |
CESSIVE AND CANNQOT BE SUPPORTED IN THE
RECORD AND REFLECTS PREJUDICE BY THE
COURT.

i
The trial Court awarded judgment in the amom'

of $340,025.18 for anticipated profit on the portion o

work remaining to be compieted at the time of the Cou'
determined breach of contract in September of 1975. Thsz\

were several memorandums submitted to the trial Courtl

connection with this issue and it apparently represent,

a troublescme issue to decide. Appellant's position GH
; il

trial, in its memorandums and presently was and is, th

there was no substantial amount of anticipated profit

. . . v o - ~ !
remaining in the contract at the time of the Court’s

Getermined breach in September of 1975. It is respect |
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fully submitted that a review of the record supports
this contention and gquite clearly demonstrates that

the Court's figure is erroneous and cannot be supported
by Respondent's own evidence.

The Court in Finding of Fact No. 33 has found
that there is remaining work to be performed totaling
$1,700,125.93 and has arbitrarily found that twenty percent
of this amount represents anticipated profit. It is sub-
mitted that this cannot be supported legally or factually
in the record but is simply an arbitrary, capricious deter-
mination by the trial Court and ignores evidence before the
Court. (

Appellant respectfully urges that this Court ex-
amine carefully the pertinent parts of the record which will
be referred to hereafter, and which demonstrate the error
committed by the trial Court.

Before proceeding to examine the record, this Court
should understand that the total dollar sum remaining unpaid
is subject to adjustment based on actual measured quantities.
The original contract amount is a composite figure based on
estimated guantities.

At the time of the alleged breach by Appellant in
September 1975, the original contract amount of $6,680,000.00
had been increased by the addition of supplemental agreements
totaling $103,603.56 (Exh. D-77) fér a beginning bglance of
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£6,783,603.56. In Septembor of 1¢7

[#33

¢
r vl

715,324,y
been earned and pald, cvwcept for approvriate retenti
amounts as provided by the centract. (Fxh D-67, by, -
An additional sum of $274,000.00 (Exh. D-67, ng. 1) 5
presenting unpaild mobilization was also earneq but u-
since the contract provided for rvelease of this angy
the percentage of completion increased. The Cmmtm4
Respondent's evidence concerning its unarmortized cosy
providing water in the amount of $19,513.00. (Exh. p-
Deducting the amounts referred to icaves a balance ¢
$2,774,766.56. This figure includes work to be accary)
nv the Regpondent Industrial Construction, Inc., by Py
Construction Co., and by various subcountractors. Thesl
cn subcontractors tc Respondent is the mathematical
between the subcontract price to Industrial and Indes:
bid price to Appellant. The Pritchett work haspmﬁd
which goes to Pritchett, not Respondent.

ippellant submits that the evidence ﬂmmtd
bined total of subcentract items and work to be domel
Pritchett totals $561.120.00 (Exh. P-41) less an over)
of $68,000.00 to Pritchett on estimate MNo. 16, or a¥
of $493,120.00. 7This figure as staced above hmlM%J

. £iqure -
due Respondent oin subcontractor ltems and thatLlwfi

$27,338.31. (Exh. P-4l) TIn any event, the remaining 4

i - fit &
due for completion of the work and contractor pro
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$2,281,646.56. This remaining figure includes the sum of
$1,073,708.32 for the contract item of asphalt. Pursuant
to the contract, the contractor was instructed not to in-
clude profit in this item but was instructed to include

his profit in other items. (Exh. D-4, Sheet 52) Deducting
this amount leaves a net figure of $1,277,938.24. Since
this figure is based on estimated quantities it would be
expected to change based on actual measured quantities but
can be assumed to be fairly accurate except where measure-
ments may reveal a figure at variance from the above.

In preparation for trial Appellant surveyed the
remaining roadway excavation work and has détermined an ap-
parent underrun in excess of 100,000 yards. (Compare cumu-
lative guantity on Exh. D-69, pg. 2 with estimated quantity
and testimony of James Cox on pg. 247.)2 The remaining dif-
ference between the original estimate of this item and the
actual paid quantity adjusted by the survey is 432,967 cubic
yards which at $0.92 is $398,329.64. (See difference be-
tween column one and three and five combined on Exh. D-67,
line A 0060). The witness Hitchcock (R. 109)2stated that
they claim no profit exists in this item, but that it can be
completed for the contract price. Thus, whether it under-
runs or not becomes moot, except that the remaining amount

set out must be removed from the remaining money in the con-

tract. 1In other words, if it fails to underrun and the con-
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tractor compietes the vork ho gats the IuLlamwm
by his own evidence it will cost hir that much tg,
the work. If it does underrun, ne won't et the .

u
won't incur the cost cither. Therefcre, dmmcum,
leaves a net figure of $379,603.60.

The evidence further shows three itmm;q
the original proposal total which RespovdentdOmw
have any prcfit in thom.

Item # 2 Flagging 9365

Ttem ¥ 3 Pilot car

Item # 4 Obliteration of old road _ﬁq

TOTAL &« . . . . ii‘
tExh. D-€67, pg. 1 and pg. 41) The cvidence also g
item of granular borrow was replaced with roadways

2

(R. 407-417)° This item, although a part of the o

posal, has been effectively eliminated and thus tk!

for this item should also ba deducted since it isrl

able to assume that it will be utilized when the )
it was designated to be used has been complemdmd
way excavaition. The engineer has authority to mak?
changes without approval of the contractortmdafﬂ

)
104.02 of the Standard Specifications, (Exh. D11
¢

. . - . c
the item is a "minor item" as doifined on page 20

D-2. ‘
)

Deduction of these figures which total %

¢ o igure of $817,949.85.
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In the judgment the Court has awarded certain

sums which were in dispute or which were measured and

de-
termined since the lawsuit was filed. These sums may con-
tain profit in them but should not be paid for twice, and
therefore should be deducted. They are as follows:
Price reduction for non-specification
bituminous paving restored by Court $ 1,822.37
Clearing and grubbing 2,000.00
Cost of drilling and shooting 28,427.45
Pipe, rip-rap, top soil, etc. enumer-
ated in paragraph 26 (d) of Findings
of Fact 124,350.94
Stockpile gravel _10,734.00
TOTAL . . . . . . . $167,344.76

Deduction of this sum leaves a net figure of

$650,615,09.

Finally, the Court in Paragraph 28 of the Findings

of Fact has determined that the Respondent was overpaid for

certain items by reason of measurements which adjust esti-

mated qguantities or the cost of finishing items which Respon-

dent has been paid for but which are not fully completed.

These items are as follows:

Adjustment to Roadway Excavation $ 61,501.08
Adjustment to Roadway Excavation

for amount paid for as top soil 68,018.82
Stipulated offset for finishing

top soil, clean up, etc. 26,301.48
Offset for embankment finishing 11,055.00

76.38 A
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Peducting this sui leaves a net Elqure «
Teg

$483,738. 71 to cover the cost of completing ihe
] ®
and the profit, 17 any, due to Respoudent.

T the Court cculd arrive at a Droger -

|
which Appellant does not bolieve is P0ssible, th
- L

figure, not the figura selected by the Courtwth
one to use as a factor since it would have immyw
might ccntain profit.

The witness Erma Hitchcock testiﬁedcmq
Respondent's profit in cowpleting variouS(anun
cording to their figures. (Exh. P-11) By mathes:
trapolation between the claimed profit and the bii:

costs can be derived. They are az follows:

Ttcem
No. Item Amount Bid Cost Mdﬁ
45 Untreated base 140,960.7 $ 1.60 $ L6595 5
course tonas
46 Bit. surface 167,761.05 3.00 1.59 L
course tons

47 Plant mix seal 16,000 tons 5.00 1.96 3

48 Bit. additive 1280 gal. 5.80 4.05 LN

49 Bit. material 120 tons 35.00 5.13 29
(spread)

50 Bit. material 546.89 tons 10.00 5.13 45
MC 70

51 Deep pen. 17.6 tons 25.00 13.00 le
asphalt ‘

52  Blotter 50.0 tons 12.00 9.00 3F
material ]

[ 3 I
53 Surfacc ditches 32,500 ft. .15 .05

TOEQ} COST PER RESPONDENT - .
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If this figure is deducted from the net figure
above of $483,738.71, the anticipated profit would appear
to be $62,963.04, together with the profit in the subcon-
tracted items of $27,338.31 for a total indicated antici-
pated profit of $90,301.35.

Since Respondent's cost projections would natural-
ly be expected to reflect the most optimistic projections in
favor of Respondent, the reality of a profit to Respondent
by completing the work becomes even more speculative.

In any event, the Court's use of an arbitrary multi-
plier of twenty percent profit is absolutely unconscionable.
It appears that the Court refused to examine and consider Ap-
pellant's evidence, including the exhibit derived by cross-
examination of Respondent's witnesses Hitchcock and Wood (Exh.
D-77) in sufficient detail. Even a cursory review of this
evidence reveals that there simply is not enough money left
in the remaining contract to allow recovery of the anticipated
profit thch Respondent claimed and which the Court allowed.

As to where the Court got its arbitrary multiplier
of twenty percent and how it determined the sum to which it
applied, Appellant has no idea. During the examination of
Mrs. Hitchcock it appeared that the profit margin they were
claiming was roughly thirty percent. 1In cross-examniation,
(R. 149)2she was questioned on this point since that type of
margin is so excessive it obviously had to be'challenged.

On force account items an add-on factor is added to allow
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2}

Ttor overhead and profit. There was some mention g,
in testimony by Bob Rowley. (R. 193)2 Appellant's ..
randums to the Court attempted to dispel the Llnpregy
that this is a proper way to compute profit, bhut the:
the Court used a twenty percent multiplier indicate;.
Court retained this erroneous impression.

. Section 109.04 of the Standard Specificati
(Exh. D-2) governs force amount payment. This sactizy
modified by a special provision (Sheet 5, Exh. D=4}, )
increased that add-on factor for profit percentage fr
twenty to thirty percent. The fact is, as is eviden:?
the language of the provisions in questions, that thy
centage is not applied to all factors used to detem:)
force account price. It ic not applied to the equipi

which is usually the largest factor in the calculatic)

it is not a true multiplier. As the Court knows, a:':.“

count arrangement 1s only resorted to when a price
cannot otherwise be arrived at. It is artificial ad:
little relation to reality as far as ccsts of an cvere}
tract, Appellant submits that if this is the justific

for the Court's adoption of the twenty percent multi?“f-‘
|

that the Court has committed obvious error. Thereis-
reason with the evidence that the Court had in front &

for the Court to adopt such an arbitrary method of det

s . ; i 1def
damages for anticipated profit. The figures in &

with a littlec bit of mathematical caiculation, denons®
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the fallacy of Respondent's claims to anticipated profit.

(Exh. D-77)
Appellant believes this Court was correct in

the case of Monter v. Kratzers Specialty Bready Company,

29 Ut.2d 18, when it said:

. . . The fact that it is difficult to
calculate damages will not prevent an injured
party from recovery. However, a judgment can-
not be based upon mere speculation.

Here the trial Court has obviously indulged in speculation
to determine its award of profit to Respondent without
properly analyzing the evidence before it. Appellant has

obviously been injured by the Court's actions and is enti-

tled to relief.

Iv

THE AWARD OF GENERAL DAMAGES IS NOT SUP-

PORTED BY THE EVIDENCE, IS EXCESSIVE AND

REFLECTS PREJUDICE BY THE COURT.

The trial Court awarded the sum of $100,000.00 as
general damages in the judgment. Appellant believes that
this amount is aribtrary and obviously exéessive. Respondent
in its complaint seeks the sum of $100,000ﬁ00 and with no
substantial evidence to support the award other than the
testimony of Mrs. Hitchcock to the effect that they were go-
ing to incur damages for counsel fees, etc. in a nonspecific
amount, (R. 82—84)2the Court proceeded to award the full re-
quested sum.

nsored by the S.J. Quinney Law Library. Funding for digitizata)‘}]‘provided by the Institute of MuseL.lm and Library Serv

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




Appaellart is not contesting the right of 4
Court to award general damages, assuming the fact ¢
breach of contract. Tt is further conzeded that ap
must exercise 1its judgment as Lo what is Feusonable ;.
general damages cannot b2 ascertained with great g
corr,
What Appellant is concerned about, howaver, is the v
prejudice exhibited by the Court's award of the ents
ed amount requested by Respondent. If there were Sty
evidence in the record to support an award, it perhi;)
be understandable. It is submitted that there is
tantial evidence in the reccrd regarding general des
(See R. 8Z-84 for only Lestimony in record.)2
Section 1037, Corbin on Cortracts, 1s enfi:
"Bxpenses of Litigation." This section deals withu:
the only specific items referred to by Mrs. Hitc‘ncoc;‘..:
reference to "gerneral damages." This section reads i:r
as follows: ;
. . . If the plaintiff can show that f‘
defendant's breach of contract has causedl:

gation involving the plaintiff in the pay
of counsel fces, court costs in the amount!

the judgment and shows fusther that such i
penditure is .<eascnable in amount and coul:

have been avcided by him by reasonable and f
dent effort he can recover danage against tiﬁ
defendant measured by the amount of these 9'*‘:
penditures. . . .

Tt is submitted that there is no evidence t

. ¢

(1) the amount paid or to be paid Ifor counsel fees
- 4

costs or other expense; (2) that the amount cxpende
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sonable; and finally (3) that the expenditure could not

be avoided by due and reasonable diligence. As to counsel
fees, the standard was not met and as to the few other
items she listed under this category of damages, there

was likewise no attempt to specify or justify any amount.

In choosing the remedy which was to assert a
breach of contract and to refuse further performance, the
law clearly intends that Respondent recover for work accom-
plished to the date of the breach, reasonable expenses of
terminating the contract and in certain instances, antici-
pated profit. On the other hand, it does not require that
the party who caused the breach be "penalized."

One of the other general damage items raised in
trial deals with the interruption of Respondent's financing
and the alleged harships suffered as a result thereof. (R.
82—84)2 Apparently, Respondent was heavily committed finan-
cially and the delay involved in litigating this matter im-
posed a hardship on Respondent. Appellant has also suffered
as must be obvious. Appellan£ does not believe that damages
of this nature, real or éubstantial as they may be, are or
should be cognizable. They simply are not "foreseeable."

The landmark case of Hadley v. Baxendale, 9 Exch. 341, 156

Eng. Rep. (1834) established the rule or concept that damages

must be "reasonably foreseeable" and it has been adopted by

the Utah Court in the case of Pacific Coast Title Insurance
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Co. v. Hactford Accident & Indemnity Co., 7 Ut 2 3
—— 2 st LY Lo, , 7

325 P.2d 906, whercin the Court stated that Qamageq
S

coverable are:

.+ . based upon the concept of
able forcseeability that loss
sult from the breach,

Yeagg.
sy e NWOUL g

Appellant asserts that how a party finange

operations internally and the possible difficulty whiy
may encounter for this reason in a breach of contragt |
cutside the realms of a "foreseeable" damage. If he s
financed his opevrations without borrowing, then no g
of this nature would result. To require Appellant to;

i

for Respondent's financing charges adds to the dainage:|

is contrary to the Paciflc Coast Title Insurance (o :

Hartford case, supra, as to foreseeability and alsow

|
trary to the general law which prohibits the partym

breach from adding to the damages. This point is ill‘:ss

by the case of Bomberger v. McKelvey, 35 Cal.2d 607,.1{
729 (1950) where the Court sitated the following:

. . . Rither party to an executcry o
has the power to stop performance on the o
by giving notice or direction to that effecii_
jecting himself to liability Ffor damages; ¥
receipt of such notice the other party ¢
tinue to perform and recover demages L?asgd\"f
performance. (Citations omitted.) This 15
plication of the principle that a p}alntltiq
mitigate damages so far as he can without *
himself.

: . ) 13
Obviously, a party causing a breach must

the resulis of that action. So also must the party *
onsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Servi
Library Services and Technology Act, administered by the Utah State Library.

Machine-generated OCR, may contain errors7 ..




elects to stand on the breach. He should not recover more
than is reasonable and fair to both parties. To compensate
him for such things as internal financing costs, alleged ex-
penses such as Court costs ang counsel fees, etc., under

the guise of "general damages" without requiring the party
to make a substantial effort to support them in the record,
particularly when some of the elements of the so-called
general damages are not legally recoverable, works a "gross
injustice." BAppellant believes that the Court's award of
the entire claimed sum of $100,000.00 as general damages re-
sults in a gross injustice to Appellant. Appellant further
submits that Respondent has not met the burden of demon-
strating the fact of general damages, let alone a reasonable
basis for the Court to exercise discretion in awarding any
amount and that the entire amount awarded should be elimi-

nated from the judgment.
v

~THE EVIDENCE DOES NOT SUPPORT THE COURT'S
AWARD FOR VARIOUS OTHER ITEMS IN THE JUDG-
MENT AND FURTHER THE COURT'S REFUSAL TO
ALLOW CERTAIN OFFSETS IS CONTRARY TO THE
WEIGHT OF THE EVIDENCE.

A. OTHER ITEMS NOT SUPPORTED BY EVIDENCE

Much of the evidence presented by both parties

during the trial dealt with the question of sums due Respon-

de Clos
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this was the quostion of offsets due Appellant o,

partially complete on the date of breach.
Appellant, in addition to the Court'sg auay:

anticipated profit and general damages referred tg i

Section IV of this brief, believes that the Court by

mitted error in the award of the tollowing sums:

(1) Cost of Water (Unreocovered drilling cost)

$ 1y
(2) Salaries to Key Personnel 39,--’
(3) Restoration of Price Reduction 1,1;
(4) Egquipment Rental Paid to Others 195
(5) Bituminous Paving Done After Breach 495

TOTAL » o + v o . . . ..swa‘

(1) COST OF WATER
\

As to the cost of water, this was allegedl:
remaining unamortized out of a total sum of $77,370.k
P-52) incurred by Respondent according to the testin
Mrs. Hitchcock. (R. 34-39)2 Appellant asserts that thi
is not a separate pay item under the contract and ths
has to be included in an existing contract pay item p
Court's attention is invited to the item of mobilizath
(see Exh. D-2, page 269, Section 601.01) which readst
tinent part as follows:

Mobilization shall consist of Prepaiflfﬁi
work and operations, including, but not :;sr?
to, those necessary for the movement Oftiep‘-
equipment, supplies and incidentals tol i
ject site, for the establishment of al
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buildings and other facilities necessary
for work on the project; for furnishing

. . « and for all other work and operations
which must be performed, or cost incurred,
not otherwise paid for prior to beginning
work on the various items on the project
site. (Emphasis supplied.)

Appellant respectfully submits that to allow Re-
spondent separate payment for this item will result in double
payment. It is obvious from the emphasized portion of the
language in Section 601.01, supra, that since the providing
of water is a prerequisite for most items of roadway work,
it must be provided for "prior to beginning work on the vari-
ous items" and that it is "not otherwise paid for." If Re-

. spondent for its own purposes chooses not to charge this item )
to the mobilization item (unbalanced bid) that, of course, is
its prerogative; however, the submission of the bid on the
mobilization item pursuant to the specification presumably in-
cludes payment for this work and it is improper to accept Re-
spondent.'s self-serving assertions as the trial Court appar-
ently did that they did not charge the expense to the mobili-
zation item. (R. 37)2 The witness Wood contradicted his em-
ployee, Mrs. Hitchcock, in explaining what the bid item of
"mobilization" included and specified "developing water" as
one item. (R. 196)2 This is an open invitation to chicanery,

contrary to the contract provision, and in conflict with Re-

spondent's principal officer's testimony.
It is also beyond ¢omprehension that a contractor

would incur that kind of expense on the front end of a con-
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tract and then pro-rate the cose over work tepe
i
N

he cnd of «
s

tract. (To-wit: untreated base course ang paving,)

knows will rot be completed uatii near +

realistically will include it in the mobilizatioy :
knowing that lie can rzcover a substantial portiog o
Y P

expense at an earlier stage. (

w

¢e Section 601.p i,
262 of BExn. D-2 wherein it is provided that the mek,
X
item is released ir stages as Lthe contract is conpi-,
instance, twenty-five percent completion triggers )
sixty percent of the total mobilizaticn item, See q
Wood's explanation on pages 196 and 19'7)2
(23 SALARIES TO KEY PERSONNEL
(4) EQUIPMENT RENTAL PAID TO OTHERS [
(5) BITUMINOUS PAVIN%Z DONE AFTER BREACH
As to the salaries of key personnel, equip,’:i
rental paid to others and bituminous paving done sus)
to the breach, the Appellant cites the case of Blair]

v. U.S. for Use of Gregory-Hogan, et al., 147 F.X 394\
|

wherein the Court in commenting on damages allowable?

a breach of a construction contract states the folloi)
page 848: J

. . . Expenses incurred by a partyir?
paration for performance of a contract bero:’
its abandonment by the cther party are pri
elements of damages caused by the hreach (Cﬂ.
Cowan v. Smith, 149 ¥. 945) and generallf:”
breach of a construction contract preventsé"
formance the damages are (1) what is e):peicy'
ward the perlormance, 2and (2) profits “ha,,,h.-
have been realized by full performanceé. ==

L E ing o
River Levee Dist. v. r»rcmlllamS_PEEQ‘Mi/A
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Cic., 40 F.2d 873. We don't see, in the cir-
cumstances disclosed by this record, how charges
for rent of the machines can be allowed. The
machines belonged to plaintiffs. They were to

be used on the project. Their use on the work
might have produced a net profit. Whether any
profits would have resulted if plaintiffs had
fully performed is left to pure speculation which
is not sufficient as a basis for damages. U.S. v.
Behan, 110 U.S. 338; . . . As said by the Supreme
Court in Miller v. Robertson, 26 U.S. 243, 45 s.
Ct. 73, 78, 69 L. Ed. 265:

One who fails to perform his contracts
is justly bound to make good all damages
that accrue naturally from the breach; and
the other party is entitled to be put in as
good a position pecuniarily as he would have
been by performance of the contract.

He is not, however, entitled to better his condi-
tion nor to profit by non-performance. We think
there is a logical difference between expenses in-
curred and an allowance for the rent of machinery
not in fact used and there are practical reasons
for allowing the one and rejecting the other. . . .
Appellant concedes that a rental expense incurred
for machinery owned by others may be recoverable by Respon-
dent. However, the rental agreements in this matter were

either "purchase contracts in disguise" or could apparently

have been cancelled at will with no penalty. (See Exhibits

p-78, D-80, D-81, D-82, and R. 115-121, 488—490.)2 Appellant
asserts therefore that the crucial guestion becomes the date
that damages cease to run against Appellant. When Respondent
elected to adopt the remedy of cessation of performance and
to stand on the breach and refuse to perform, he incurred the
duty of mitigating damages at that point. His failure to act
accordingly does not obligate Appellant to respond in damages.

Assuming arquendo that a reasonable time follows during which
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the parties scek for a way out of the im
ceivable that his faillure to act should not pPrevent .
If indeed this is correct, then Appellaat asserts tﬁ»‘
spondent's letter of October 22, 197%, (Exh. P-~9) is;-‘
off date of that period since Mr. Wood uneguivocally ;.
that "we consider our contract with the State has bee:
minated" on that date. If Appellant is correct i, th
pretation of the law, then the amount awarded for equ:;
rental is at lest three times what would be reasonabls
Exh. P-42j) The Court awardced damages based on threer:
rental.

T

Likewise, the salaries to key personnel shouid)

terminate at the same cvut-off date and awe at least tf
what they should be. (Sec Exh., P-49)

The payment of $49,559.18 for paving done aft
breach is in addition to contract amounts paid and ‘nas:‘l‘
been commented on in Section II C. Respondent should‘:i'
ped from further recovery or the old contract should bef
sidered revived by this election of the remedy of procz)
with performance. In either event, proper recovery Is2
tract price, or the reasonable value of the work, not™
ditional sum which the Court has awarded for this iten”
force account.

(3) RESTORATION OF PRICE REDUCTION

. A price It
Finally, as to the restoration of the price!

) 0
of $1,822.37, Appellant finds this to be one of thed
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tasteful acts of the trial Court even though the amount is
somewhat insignificant. The problem results from alleged
erroneous test information and whether or not the Respon-

dent acted on that information. The unrefuted testimony

of Mr. Weldon Heaton is that he "caught his own error, tried
to reach Mr. Wood, was unsuccessful, so he drove to the plant
and delivered the correqted report and found that the operator
had not changed the plant settings. (R. 529)l This means no
production deficiencies on that day resulted from the errone-
ous test. The price reduction is therefore proper. He further
testified concerning a conversation with Mr. Wood about this
test result; in which Mr. Wood admitted that the results were’
correct, (R. 530)l and the price reduction was proper. This

was not refuted in the evidence.

B. OFFSETS NOT ALLOWED

Considerable evidence was offered relating to off-
sets claimed by Appellant. Substantial offsets were allowed
by the Court, and certain offsets were stipulated to. Appel-
lant is concerned by the failure of the Court to grant more
than $11,055.00 for the cost of finishing embankment. This
sum is the amount Respondent testified it would cost to finish
subgrade. The Respondent's testimony was based mostly on his
opinion. (R. 544—551)2 Appellant is mindful of the fact that
the Court will not reverse the trial Court if there is "sub-
stantial cowmpetent evidence" in the record to support the trial
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Ceourt's ruling. Bcecause of the disparity in the o
’ Vig

and the appavent disrcqgard of the Appellant's testi
the trial Court, Appellant submits that the trial g
failed to properly evaluate +he testimony and has e
the amount of the damage award.

Appellant submitted the testimony of pop T
a2 rroject engineer on a project similar in Scope ang
near Beaver and which was being worked at the same ti-

the subject projact. (Sec R. 179«216)2 Mr. Rowley teq‘

that actual experience with Respondent indicated the ¢y
finishing the subgrade to be $0.29 per square yard, 9]
01, R. 206)2 The same equipment, operaters and superx»
applied to both Jjobs. The witness James Cox tostifisy

the actual reguired area of refinishing on the subjecs

ject was 491,206 square vyards. (See R. 230)2 Resporé:

made no effort to submit the basis for its figure but:*
offered the "opinion of Mr. Wood" to support the figu:sL
ferred to. (R. 544-551)7 !

At the time of the alleged breach there had t—::‘l
1,000,000 plus cubic yards of roadway excavation Pla“;\k

D-69, Pagc 2) Some of the grade built with this iten*

plete and accepted, some was nct. Clearly Appellant

e

1

|

titled to an offset for the required finishing under [
t ¥

)

of contract breach. Tho amount claimed by Appellan

. : pC
to ten percent of the total approximately. It 18 suft
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by competent evidence, both from the testimony of engineers

as well as documentary, including a series of photographs.
(Exh. D-63, D-64, and D-65) By contrast, Respondent offers
the naked opinion of the Respondent's chief officer with no
attempt to support this by any calculations, figures or show-
ing as to how their figure is determined. (R. 544—551)2 This
in the opinion of Appellant is not tenable. It does not demon-
strate an even-handed approach to the evidence by the trial
Court. The contractor should be the best judge of what his
costs are, but that does not excuse him from the requirement
of submitting "competent evidence" based on recognizable fac-
tors or standards to support his "opinion." This he failed to

do.
CONCLUSION

Appellant respectfully submits that there is abundant
evidence of error in the record. The trial Court formed an
impression very early in the proceedings that Appellant had
breached the contract and seemed unable thereafter to properly
evaluate the evidence during trial.. This pre-judgment mani-
fests itself in various erroneous legal rulings by the Court
which are obvious and in more subtle fashion by the tendency
of the Court to accept Respondent's position over that of Ap-
pellant any time there is a conflict in the evidence.

Appellant concedes that the initial reaction of a

layman when presented with the facts surrounding the dispute

ponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and lerary Servic

Library Services and Technology Act, administered by the Utah State Library.
Machine- generate_q&)g_}_? may contain errors.




which leads to this litigation is "why doos Lppellay

sist on a specified method of aggregate preparatio i
it would appear that Respondent can achicve at leas .
tial compliance with acceptance standarde by itg oun g
The trial Court obviously could not set aside this re

bl
When confronted with the mass of testimony in Sl,Ipport:.i
validity of the "method specification" the Court chos:
sidestep the cbvious conclusion by its finding that ‘ce;!

of a verbal assurance prior to submission of its bid

;«Te:‘
dent was excused from having to comply. Appellant bel,,iy
this clearly demonstrates how far the trial judge was;:;
pared to go to validate his initial conclusion, Ther
sue 1s not what was the pre-bid assurance or even whaw
contract itself says. The real issue is, did Respond:
comply with his own proposal regarding aggregate stons
preparation as set forth in his letter of May 28, I3
proposal was approved by Appellant and it is submitte:
evidence clearly establishes that Respcndent never did
with his own proposal. The trial Court, contrary tof
mental legal principles, fails to construe a document?
the drafter of the document. It is apparent that Appel
understocd the proposal to be that three piles would &
to feed the asphalt plant. It is further apparent thit
spondent knew what Appellant's understanding of its g

R . . 1
was and remained silent. This is either fraud by the

. . . . . L
dent or at the least an ambiguity in construing @ do
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which should be construed against the drafter. - The Court
chose to ignore this point.

Appellant asserts that the overwhelming evidence
and conclusion is that Respondent breached the contract first
by failing to comply with its May 28, 1975 proposal and later
the written directive to comply with this proposal by Appel-
lant's engineer on September 23, 1975.

The subsequent failure of the trial Court to find
that the actions of both joint venture partners subsequent to
the alleged breach constitute a waiver of the breach or an
election to continue performance is further evidence of the
trial Court's pre-disposition to find Appellant in a breach.
The trial Court ignored the evidence or refused to hear evi-
dence from Appellant on this point.

Finally, in its ruling concerning damages, the trial
Court again demonstrates that the Respondent's position is to
be accepted over that of Appellant on any disputed poin£.
This is clearly manifest in the small item involving an al-
leged erroneous test. The Court chose to ignore unrefuted
testimony of the lab technician that nb change in plant set-
tings occurred and accpeted Respondent's version. The bias
of the trial Court is equally manifest in the outright rejec-
tion of Appellant's argument based on Respondent's own evi-
dence that anticipated profit could not exceed a figure cf
approximately $100,000.00 in favor of an arbitrgry multiplier

of twenty percent of an assumed figure of work remaining.
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This multiplier is not based on cvidence and iSMt
arbitrary, capricious and demonstrates an irfe%m\
disvegard for clear evidence in the recovd.

In fairness to the trial Court there was
attempt Lo be fair in other items of damage Suwa“
ment rental and salaries to key personnel sub%q“ﬁ
date of breach. Appellant submits, however,thﬁtﬂ
Court could have resolved this problem easiiyby@ﬁ
the law of breach to thc effect that once theekmi
made to stand on the breach, both parties have to I
the result. One month after the alleged breach o
Respoundent categorically stated there was no contr
ing, and this should be the cut-~off date. This mex
award for equipment rental, salaries, etc. 1s at la
times what it should have been since the Court chos
month period as the cut-off. The Court's excessive:]
general damages to the extent of 190% of thatcmmﬂ
substantial testimony to support the award again &=
the Court's strong bias against Appellant.

Finally, the Court's total rejection of A
evidence regarding offsets for finishing the subgrat}
evidence was well documented and supported in hwrﬂ

v . v 1 3 L'\
dent's undocumented self-serving ”oplnlon,’agmnd}

the bias of the trial Court.

i
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Appellant respectfully submits that the judgment
should be reversed and that Appellant should be awarded
judgment against Respondent for its breach of the contract
or for its subsequent breach of the revived contract. Alter-
natively, Appellant submits that the judgment should be set
aside and thc matter remanded to the trial Court for a new
trial. Pinally, in the event this Court sustains the trial
Court in its finding of a breach, the Appellant. submits that
substantial reduétions in the amount of damages are in order

~as set forth above.
Respectfully submitted,
ROBERT B. HANSEN, Attorney Genergal

e

BY _— ol e (,/7*”
LELAND Q. FORD
Assvstant Attorney General

Attorney for Appellant

CERTIFICATE OF MAILING

This is to certify that two copies of the féregoing
Appellant's Brief were mailed, postage prepaid, to John G.
Marshall of Tuft and Marshall, Attorney for Respondent, 603
Fast 4500 South, Suite B, Salt Lake Citi, Utah 84107, this

3rd day of January, 1978.
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