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IN THE

SUPREME COURT

OF THE

STATE OF UTAH

H. H. HENDERSON and
WADE M. JOHNSON, co-
partners doing business under
the firm name and style of
HENDERSON and JOHNSON,

Plaintiffs and
Respondents,
vS.

HOOPER SUGAR COMPANY,
a corporation,

Defendant and
Respondent,
and

BANKERS TRUST COMPANY,
a corporation,

Garnishee and
Appellant,
and

ERNEST R. WOOLLEY,
GUARDIAN FIRE INSUR-
ANCE COMPANY, a corpora-
tion,

CONTINENTAL CASUALTY
COMPANY, a corporation,
IDAHO STATE BANK OF
TWIN FALLS, IDAHO, a
corporation,
FIRST NATIONAL BANK OF
KEMMERER, WYOMING, a
corporation, and
HEBER C. CARVER, Trustee
in Bankruptey of the Hooper
Sugar Company,
Defendants in Gar-
nishment Proceedings
and Respondents.

No. 4197

H. H. HENDERSON and
WADE M. JOHNSON, co-
partners doing business
under the firm name and
stvle of HENDERSON and
JOHNSON,

Plaintiffs anA

Respondents,

vs. :

PINGREE SUGAR COMPANY,
a corporation,

Defendant and
Respondent,
and

BANKERS TRUST COMPANY,
a corporation,

Garnishee and
Appellant,
and

ERNEST R. WOOLLEY,
WELLS FARGO NEVADA
NATTONAL BANK OF SAN
FFRANCISCO. a corporation,
JOB PINGREE,

REPUBLIC CASUALTY

COMPANY, a corporation, and

HARRY S. YOUNG, Trustee

in Bankruptey of the

Pingree Sugar Company,
Defendants in Gar-
nishment Proceedings
and Respondents.

No. 4202

ABSTRACT OF RECORD

The following is an abstract of the Transeript on
Appeal in each of the herein entitled eauses, hoth included
in a single abstract pursuant to an order of this court
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therefor. This abstract contains a brief statement of
the contents of each pleading and paper embodied in the
respective transeripts and sets forth fully the substance
of the pleadings, the evidence and the points relied upon
for the reversal of the respective judgments appealed
from. Unless otherwise speecifically designated, the
numbers in the margin refer to the pages of the trans-
seript in the case of Henderson and Johnson, Plaintiffs
vs. Hooper Sugar Company, Defendant, Bankers Trust
Jompany, Garnishee and Appellant, ¢t al, herein,
No. 4197.

1.2 Complaint in case of Henderson and Johnson, Plain-
tiffs vs. Hooper Sugar Company, Defendant, et al.

(Title of Court and Cause)

It 1s alleged in substance that between March 1, 1919,
and July 1, 1920, plaintiffs had performed legal scrviee
at defendant’s solicitation of the reasonable value of
$3,000.00, no part of which had been paid. Prayer for
judgment accordingly. Complaint filed August 14, 1920.
83, 84, Writ of Garnishment in case of Henderson and
35 Johnson, Plaintiffs, vs. Hooper Sugar Company,

Defendant, and Proof of Service thereof on Gar-
nishee, Bankers Trust Company.

This writ was 1ssued August 14, 1920, was received
by the Sheriff of Salt T.ake County, August 16, 1920, and
was served by him upon Garnishee, Bankers Trust Com-
pany, the same day.

R7 Answer of Garnishee in case of Henderson and Johnson
vs. Hooper Sugar Company.

This answer was filed August 26, 1920. Denied in-
debtedness to the defendant, and in answer to the second
interrogatory stated:

“On June 22, 1920, Bankers Trust Company
reccived from Frnest R. Woolley, and now holds,
igitized B REHARFI G M I i) O T Gt ehoch BYBON
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and preferred eapital stock of Interstate Sugar
Company, a Utah corporation as follows:
Certificate for 2700 shares preferred in name
of Pingree Sugar Company,
Certificate for 39,000 shares common in name
of Pingree Sugar Company,
Certifieate for 3000 shares preferred in name
of Hooper Sugar Company,
Certificate for 20,000 shares common in naine
of Tlooper Sugar Company,
it being stipulated by said Bankers Trust Com-
pany, upon receipt of said certificates, that the
same were to be held by said Bankers Trust Com-
pany, as Trustee, for the use and benefit of said
Pingree Sugar Company and said Hooper Sugar
Company and its ereditors and stockholders and
to be distributed to the said Sugar Companies
respectively and their respective creditors and
stockholders when thev shall deliver or cause to
be delivered to Bankers Trust Comipany, Trustee,
the necessary papers and documents, setting forth
and defining the respeetive rights of said Sugar
Companies, and their respeetive creditors and
stockholders in and to said shares of stock in
said Interstate Sugar Company.”’
The subsequent stipulation for and the amendment
of this answer renders the answer irrelevant to any

issue before this court.
3.4 Summons and Proof of Service thereof upon the De-
fendant, Hooper Sugar Company.

Summons served upon defendant September 1, 1920,
by delivering copy to Job Pingree, its President.

5 Judgment by Default in case of Henderson and Johnson
vs. Hooper Sugar Company.

This judgment recites that defendant, Hooper Sugar
Company, having been duly served with process and hav-
ing failed to appear and answer the complaint, the time
for answer having expired and the default of the defend-
ant having been entered according to law, judgment was

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law Schbol, BYU.
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4
rendered in favor of the plaintiffs and against the de-
fendant in the sum of $3,133.00 with interest thercon at
the rate of 8% per annum from January 22, 1921, the
date of entry thereof.

7,8 Order of July 10, 1923, in case of Henderson and John-
son vs. Hooper Sugar Company.

An order made on plaintiffs’ ex parte application
directing garnishee, Bankers Trust Company, to deliver
the certificates of capital stock here in question to the
Sheriff of Salt Lake County.

9-15 Motion in case of Henderson and Johnson vs. Hooper
incl. Sugar Company.

Motion of Garnishee, Bankers Trust Company, to
set aside order of July 10, 1923, last here inabove re-
ferred to.

16,17 Stipulation in case of Henderson and Johnson vs.
Hooper Sugar Company.

Pursuant to this stipulation the ex parte order of
July 10, 1923, was set aside, and the filing of Garnishee’s
Amended Answer ordered.

18-32 Garnishee’s Amended Answer in case of Henderson
incl. and Johnson vs. Hooper Sugar Company.
(Title of Court and Cause)

Comes now Bankers Trust Company, a corporation,
the above named garnishee, and by leave ot court first
had and obtained files this, its amended answer to the
writ of garnishment served in the above entitled cause
upon said garnishee on the 16th day of August, 1920, and
herein denies, admits and alleges :

Furst Interrogatory: Arve you in any manner in-
debted to the detendant, either in property or money, and
is the same now due? If not due, when is the same to he-

come due? State tull particulars.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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Answer: No, neither now nor upon the 16th day of
August, 1920, nor at any time since said date.

Second Interrogatory: Have you in your possession,
in your charge or under your control any property, ef-
teets, goods, chattels, rights, credits or choses in action
of said defendant, or in which it is interested? If so,
state what 1s the value of the same and state tu]]v all
particulars.

Answer:

1. Bankers Trust Company is now and at all the
times hereinafter mentioned was a corporation duly or-
ganized and existing under and by virtue of the laws o
the State of Utah and thereby was at all said times, and
is now, endowed with all the powers conferred by law
upon trust companies, including the power to execute
trusts of every deseription; and said Bankers “Trust
Company is now and at all said times w'as/engag'ed in
the conduct of said business of a trust company in the
State of Utah and elsewhere with its principal place of
business in Salt Lake City, of said State.

2. Onu the 22d day of June, 1920, one Frnest R.
Woolley delivered to Bankers Trust Company an agree-

ment in writing without date between Pingree Sugar
Company, ooper Sugar Company, Pingree-Idaho Sugar
Company and certain stockholders and ereditors of said
corporations, respectively, of the first part, and said
Ernet R. Woolley, of the second part, whereby said first
parties undertook and agreed to sell to second party,
free and clear of any and all liens, claims and encuni-
brances whatsoever, certain property therein deseribed
and thereby the second party agreed to purchase the
sald property and eause the same to be transferred to a
corporation thereafter to he formed undoer the corporate
name of ‘‘Interstate Sugar Company,”” and to issue and

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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deliver to the parties therein named certain shares of
preferred and common stock of the Interstate Sugar
Company in payment thereof. Among the parties to
whom such delivery was required to he made was said
Hooper Sugar Company. An aceurate copy ol said
agreement is hereto appended, identified as Garnishee’s
[ixhibit A.

3. Coincident with the delivery of said agreerent
to said Bankers Trust Company, Krnest R. Woolley de-
posited with said Bankers Trust Company certain cer-
tificates of the preferred and common stock of Interstate
Sugar Company, among which was one certificate for
3000 shares of preferred and one  certifieate  for
20,000 shares of common stock of Interstate Sugar Con-
pany in the name of Hooper Sugar Company.  And said
Frnest R. Woolley then and there dirceted Bankers Trust
Company to retain said certificates until the performance
of sald agrecment by the parties of the first part therein,
anmong whom was Hooper Sugar Company. Bankers
T'rust Company thercupon accepted said certificates of
stock but upon the express stipulation by said Fanest R.
Woolley that said certificates were to be held by Bankers
Trust Company, as Trustee, under and pursuant to the
terms and provisions of said agreement for the use and
henefit of said Hooper Sugar Company and its ereditors
and stockholders, and to he distributed to said Ilooper
Sugar Company, its ereditors and stockholders when said
company, ereditors and stockholders should deliver to
Bankevs Trust Company, Trustee, the necessary papers
and documents setting forth and defining the respective
rights of said Hooper Sugar Company and its creditors
and stockholders in and to said shares of stock.

4. That said agreement was one for the sale to

Frnest R Woolley ““free and clear of anv and all liens,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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claims and encumbrances of whatsoever nature or de-
seription’” of the property therein enumerated, and said
shaves ol stock constituted a substantial part of the con-
sideration to be paid when said purchase should be con-
sumated. By said instrament it was agreed as a condi-
tion to the consummation of said purchase and to the
delivery of said eertificates of stock and exeeution of said
trust that
T * the ontstanding bonds of said Pingree
Sugar Company shall be surrendered and can-
celled and the trust deed or mortgage heretotore
given by said Pingrec Sugar Company to securce
payment of said bonds shall be released and dis-

} charged and cancelled of record:; * * *2
tand that,
: 0w %

All capital stock of said Hooper
Sugar Company now pledged and held as col-
lateral shall be delivered to the Bankers Trust
Company with directions to deliver the sanie to
said Woolley upon the deposit with said Bankers
Trust Company of the sccurities hereinafter
agreed by him to be deposited with said Bankers
Trast Company.”’

but said agreement has not been performed in cither of

said particulars, nor have there been delivered to Bank-

ers Trust Company the necessary papers and documents
setting forth and defining the respective rights of said
Hooper Sugar Company, its creditors and stockholders
m and to said shares of stoek in Interstate Sugar Coni-
pany: that said trust is now and always has been since
its ercation an uncompleted executory trust wherein no
title to said certificates or shares of stock has passed to
said Hooper Sugar Company.  That on the 12th day of
July, 1922, said Ernest R. Woolley notified Bankers
Trust Company that said agreement had not heen per-
formed and the title to said stoek still remained in said
 Brnest Ro Woolley and that said Bankers Trust Coro-

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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8
vany should not under any circumstances release said
stock or any part of it without the consent of said Wool-
ley and said Frnest R. Woolley still elaims to be the
owner thereof,

5. That upon the 19th day of June, 1920, a special
meeting of the Board of Directors of defendant, Hooper
Sugar Company, was held, whereby authorization was
given for the exceution of said purchase agreement and
the delivery thereof to garnishee, Bankers Trust Com-
pany, of said certificates of stock by the latter to be held
in trust as hereinbefore stated, and in evidence of said
authority a rvesolution was duly adopted by the Board
of Directors of said defendant at said meoting, copy
whereof was thereupon served upon Bankers Trust Con-
pany and by said resolution it was provided that—

‘“subject to the consent of its ereditors, this cor-
poration do sell to said Woolley all of its real and
personal property, contracts, claims and assets
for $300,000.00 par value of the preferred capital
stock and $200,000.00 par value of the common

-apital stock of said Interstate Sugar Company,
such stock to be delivered to Bankers Trust Comi-
pany of Salt Lake City, to be held by it as Trustee
for thls corporation, its ereditors and stockhold-
ers

6. That upon the 5th day of November, 1920, a spe-
cial meeting ot the Board of Directors of the defendant,
[Tooper Sugar Company, was held, whereby authoriza-
tion was given for the distribution of said stoek to ap-
proved eclaims of ereditors of Hooper Sugar Company
by the following resolution, duly adopted:

“RIESOLVED: That the capital stock of the
Interstate Sugar Company, constituting the as-
sets of this (‘ompanv held by the Banl\el Trust

Company of Salt Lake City as trustee for this
company and its erveditors, be distributed to ered-

Digitized bythe-HOYH Y HUJRR s REY, o REUDES FAR YRMEhaol Y Uy
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proved, in the following amount, and to the fol-
lowing named creditors:

Amount Preferred Common
of Note Stock Stock
*‘Natl. Bank of Commerce,

Ogden, Utah ... $ 25,000.00 18,000.00 12,600.00
Frank Pingree, Salt Lake City,

Utah .. . 30,000.00 21,600.00 14,400.00
Frank Pingree, Salt Lake City, :

Utah . 20,000.00 14.400.00 - 9,600.00
P. T. Wright, Salt Lake City,

Utah ... 30,000.00 21,600.00 14.400.00
1st Natl. Bank of Kemmerer,

NVO. . 15,000.00 10,800.00 7.200.00
1st Natl. Bank of Kemmerer,

Wyo. (0. B. Gilson)............ 10,000.00 7,200.00 4,800.00
1st Natl. Bank of Kemmerer,

Wvyo. (J. H. Riley).........._._. 15,000.00 10,800.00 7,200.00
Sfate Bank of Provo, Utah,.... 7,500.00 5.400.00 3,600.00
National Bank of Commerce,

Ogden, Utah ... 1,500.00 1,080.00 720.00
J. N. Ireland & Co.................. 10,000.00 7,200.00 4,800.00
J. N. Ireland & Co.

(J. Pingree) ... ... 10,000.00 7,200.00 4,800.00
McCornick & Co., Bankers,

(C. Pingree) ... 32,500.00 23,400.00 15,600.00
National City Bank_........._. . 30.000.00 21,600.00 14,400.00
1st Natl. Bank of Layton 4,000.00 2,880.00 1,920.00
1st Natl, Bank of Preston...... 4,500.00 3,240 .00 2,160.00
Conl. Natl. Bank of Smith-

fiel . 3.700.00 2,664.00 1,776.00

Knight Trust & Savings Bank 25,000.00 18,000.00 12,000.00
Stockgrowers Bank of

Pocatello, Idaho ...._.......... .. 30,000.00 21.600.00 14,400.00
Charles D. Boettcher . 20,000.00 14.490.00 9.600.00
E. R. Woolley......................_._. 20,000.00 14,400.00 9,600.00
E. R. Woolley_...._................._. 4,500.00 3.240.00 2,160.00
McCornick & Co., Bankers,

(L, Pingree) _...................... 32,500.00 23,400.00 15,600.00

Amount of Claims
ITenderson & Johnson.............. 3,000.00 2,160.00 1,440.00
DeVine, Stine & Gwilliam. ... 5,000.00 3,600.00 2,400.00
Total ... ......$381,500.00 271,080.00 185,720.00

S“AND BEIT FURTHER RESOLVED : That
the said Trustee be authorized and directed to
cause proper transfers of the said stock in accord-
ance with the foregoing lst, notify said ereditors
to surrender notes or other evidences of indebted-
ness, take proper releases, and thercupon to de-
liver stock of the Interstate Sugar Company in
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That the balance of the st . ./ tle ‘te
Sugar Company held by the + - ston, {0 36
shares preferred and 13, 424 shares conn . be
held by the trustee for further direetion as ¢ lis-

tribution.

“AND BE IT RESOLVED: That the ‘{oore-
tary of the Company be divected to prove:? e
tify a copy of this Resolution to the said t ustee
as 1ts authority in the premises.”’

That so far as Bankers Trust Company is advised,
the creditors enumerated in said resolution still have and
claim as against said Hooper Sugar Company the shares
of capital stock thercby allotted to them. A copy of the
foregoing resolution duly certified by the Secrctary of
said company was served upon Bankers Trust Company
upon the 8th day of November, 1920, as evidence of its
authority as therein provided.

7. That under date of December 4, 1920, one Job
Pingree addressed a letter to garnishee, Bankers Trust
Company, and thereby directed the issnance and delivery
by said Bankers Trust Company of certain of said shares
of stock in said Interstate Sugar Company in manner, as
follows:

“This letter will be yowr authority to issue in
the name of Frank Pingree stock certificates ac-
crued to me in connection with the adjustment of
the Hooper Sugar Company eclaims, for whom
you are acting as T'rustee, and I ask that vou
have the Interstate Sugar stock, both preferred
and common, representing my interest in those
claims issued as above indicated.”’

8. That on the 11th day of November, 1920, in the
ase of (Guardian Fire Tnsurance Company v. Hooper
Sugar Company, then pending in the Distriet Court of
“the Second Judicial District of the State of Utah in and
for Weber County, a writ of gwrnishment was  served
upon Bankers Trust Company, whereby all interest, if

«ny, of Tooper Sugar Company in said shares of stock
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of Interstate Sugar Company was attached and gar-
nisheed.

9. That on the 11th day of November, 1920, in the
-ase of Continental Casualty C()mpany v. Hooper Sugai
Company, then pending in the Distriet Court of the Sec-
ond Judicial Distriet of the State of Utah in and for
Weber County, a writ of garnishment was served upon
Bankers Trust Company and thereby all interest of
Hooper Sugar Company, if any, in said shares of stock

Interstate Sugar Company was attached and gar-
nisheed.

10. That on the 3d day of December, 1€20, in the
case of Idaho State Bank of Twin Falls, Idaho, v. Hooper
Sugar Company and Parley T. Wright, then pending‘ m
Second Judicial Distriet Court of the State of Utah i
and for the County of Weber, a writ of earnishment was
served upon Bankers Trust Company and therceby all in-
terest of ITooper Sugar Company, if any, in said shares
ol stock of Interstate Sugar Company was attached and
carnisheed.

11. That on the 4th day of Mareh, 1921, in the case
ol Idaho State Bank of Twin Falls v. Hooper Sugar Con-
pany and Parley T Wright, a writ of execution was
served upon Bankers MTrust Company, reciting a ju(l“'-
ment against Iooper Sugar Company for $34,438.(
with interest at 70, per aunum from the 18th day of e
ruary, 1921, and $18.90 costs.

12, That on the 27th day of July, 1921, in the case
[ First National Bank of Kemmerer v. looper Sugar
~Company a writ of exceution was served upon Bankers
Trust Comp'}m,\' reciting a judgment against said Hooper
Sugar Company for $19,163.75, with interest at the rate
of 8% per annum thereupon from July 26, 1921, and in
the same case on the 9th day of June, 1921, a writ of ex-
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ceution was served upon said Bankers Trust Coripany,
reciting a judgment for $15,000.00 and $1,51 0.82) with in-
terest thereupon from the 12th day of December, 1919, at
__________ %0 per annum, and $1500.00 attorney’s fees, to-
gether with costs in the amount of $13.20.

13. That Bankers Truzt Company is informed and
believes that on the 17th day ot June, 1921, a petition in
bankruptey was filed in the United States Distriet Court
in and for the Distriet of Utah and that on July 8, 1921,
said Hooper Sugar Company was declared a bankrupt
and that said Hooper Sugar Company has not as vet been
discharged. That on the 8th day of Mareh, 1923, demand
was made upon Bankers Trust Company by Heber C.
Carver, Trustee in Bankruptey, of the Hooper Sugar
Company, for the immediate delivery of all stock of the
Interstate Sugar Company standing in the name of
Hooper Sugar Company, and particularly for certain
certificates, one for 3,000 shares of the preferred and one
for 20,000 shares of the common stock of the Interstate
Sugar Company, standing in the name of the [Tooper
Sugar Company.

14. That said deposit or trust has required the
nearly constant attention of Bankers Trust Conmipany
cver since the receipt thercof, to-wit, the 22d day of
June, 1920, has necessitated the employment of counsel
in the protection and administration thereof and the in-
terest therein of those who may be determined the right-
ful owners thereof; that Bankers Trust Company has
carned and is entitled to substantial compensation for its
services therein and to be reimbursed for the expense
necessarily incurred by it in the administration of said
trust and Bankers Trust Company claiins a lien upon
said deposit for such compensation and veimbursement

adverse to said lHeuderson & Johnson and said Hooper
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Sugar Company and all other claimants thereto.

Third Interrogatory: Do you know of any debts
owing to the said defendant, whether due or not due, or
any property effects, goods, chattels, rights, credits or
choses in action belonging to it or in which it is interested
and now in the possession or under the control of others?
It so, state the particulars.

Answer: No.

WHEREFORE, Bankers Trust Company prays:

1. That it be given an opportunity to make a show-
ing to this court of the services rendered by it in the ad-

s ministration of said trust and the expenses by it therein
incurred and that this court determine and fix reasonable
fcompensation to trustee therefor and an allowance by
© reason of expense therein by it incurred to which it shall
he fairly entitled, and that the amount so fixed and de-
“termiined by way of compensation and expense inceurred
~he allowed a priority and said Bankers Trust Company
be awarded a lien upon said shares of stoek and said
deposit first and prior to the claims or demands of all
persons whomsoever of whatever nature or kind.
_‘ 2. That said Ernest R. Woolley be interpleaded as
. a defendant in said garnishee action and that all other
- persons having or claiming any interest in or to said
l. deposit and shares of stock, whether or not herein enuni-
erated or referred to, be likewise interpleaded in said gar-
nishee action and service had upon all said parties as
- provided by faw to the end and purpose that this court
shall bring before it and within its jurisdiction all parties
- having or claiming any interest in said denosit and ae-
complish as to all said partics a complete and final adjudi-
cation of their several rights, titles or interests therein
- and that Bankers Trust Company be afforded as to each
“and all said parties the protection of such final adjudica-
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tion and decree hefore it shall be required to part with
the possession of said deposit or shares of stock or to !
deliver the same into this court or to any officer thereof,
or otherwise.
Bankers Trust Company
By John K. Hardy, Viee-President
Verified December 4, 1923,
Filed December 6, 1923,

Copy . of the within (Garnishee’s Amended Answer
received and service admitted this 6th day of Decen-
her, 1923.

Henperson & JouNSON,
By T.. DavLnivor,
Attorneys for Plamntiffs.

Defendant’s Exhibit A

Pingree Sugar Company, lHooper Sugar Company,
Pingree-Idaho Sugar Company, and the undersigned
stockholders and ereditors of said corporations, respec-
tively, hereby agree to the sale to ERNEST R. WOOT.-
LIOY of the following assets, free and clear of any and
all liens, elaims and encumbrances of whatsoever nature
or deseription:-

1. The Corcoran Sugar factory of said Pm-
gree Sugar Company located at Corcoran, Cali-
fornia together with such portion thereof as has
been shipped to Whitney, Tdaho, and consisting
of all machmery, tools and appliances constituting
said plant; also all interest or elaim held or
claimed by said Pingree Sugar Company in or to
the Hooper Sugar Company, its sugar factory
and capital stock, and agree that the outstanding
bonds of said Pingree Sugar Company shall be
surrendered and cancelled and the trust deed or
mortgage heretofore given by said Pingree Suga
(ompany to secure payment of said lmuds shall
be released and discharged and cancelled of ree-

ord; also all interest or (1(11111 held or (lanned by
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said Pingree Sugar Company in or to the capital
stock of the Pingrece-Idaho Sugar Company and
any of its property or assets.

2. All of the real and personal property, con-
traects, claims and assets of the Tlooper Sugar
Company. All eapital stock of said Hooper Sugar
Company now pledged and held as collateral shall
be delivered to the Bankers Trust Company with
directions to deliver the same to said Woolley
upon the deposit with said Bankers Trust Com-
pany of the securities hereinafter agreed by him
to he deposited with said Bankers Trust Com-
pany.

3. All of the real and personal property, con-
tracts, claims and assets of the Pingree-Idaho
Sugar Conipany.

Said Woolley agrees to purchase the said property
and cause the same to be sold, assigned, transferred and
delivered to Interstate Sugar Company, which shall have
a capital stock of $1,000,000 of preferved and 1,250,000 of
comion capital stock, with $259,000 cash in its treasury,
and to cause to be issued and paid for said property
herematter agreed to be sold and purchased, the follow-
ing amount of common and preferred capital stock of
said Interstate Sugar Company:

(a) Mo said Pingree Nwdl Company: $270,-
090 of preferred and $300,000 of common capital
stock of said Interstate \ugar Conipany;

(b)y To said Hooper Sugar Company : $300,-
000 of the preferred capital st()cl and $200,000 of
the common capital stock of said Interstate Sugar
Company.

The stock so to be issued to said Pingree Sugar Com-
pany and to said Hooper Sugar Company shall be deliv-
ered to Bankers Trust Company of Salt Lake City, Utah,
as Trustee, for the use and benefit of said Pingree Sugar
Conmpany and said Hooper Sugar Company and its ered-
itors and stockholders.

Satd Woolley further agrees to cause said Interstate
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Sugar Company to relieve said Pingree-Idaho Sugar
Company of its indebtedness as the same is listed in
“Exhibit A’ attached hereto and made a part hereof,
and subjeet to the conditions specified in said exhibit.

Appropriate action shall be taken as quickly as the
same may lawfully be done. hy the respective boards of
directors and stockholders of said Pingree Sugar Com-
painy, Hooper Sugar Company and Pingree-Idaho Sugar
Company, to approve, ratify and confirm the sale of the
properties of said companies.

Upon deposit with said Bankers Trust Company of
sald securities by said Woolley as hereinabove provided
for, proper deeds, conveyaneces, bills of sale and assign-
ments shall be executed for said property and said Wool-
ley or said Interstate Sugar Company placed in immedi-
ate possession thereof.

Ernest R. Woolley Pingree National Bank
By E. P. Ellison, Its President
Creditor

Hooper Sugar Co. stock 305 shares E. . Ellison.
Pingree Sugar Co. stock shares E. P. Ellicon
17 shares Pingree S. Co. 1.. K. K.
L. . Ellison, 75 shares Hooper S. Co.
Morris H. Ellison, 5 shares Hooper S. Co.
Jean K. Skeen, 5 shares Hooper S, Co.
Evan L. Kllison, 5 shares Hooper S. Co.
James K. Ellison, 5 shares Hooper S. Co.
Marion K. Cowley, 5 shares Hooper S. Co.
John Parley Ellison, 5 shares Hooper S. Co.
Anctte K. Stevenson, 5 shares Hooper S. Co.
and Aliee E. Adams, 5 shares ITooper S. Co.
by I&. . Ellison.
J. H. Riley 60 shares TTooper S. Co.
J. II. Riley, Pingree Sugar Co. sto.
First Nat’l Bank of Layton, by
>, K. Ellison.
James Pingree, 534 shares Hooper S.
First Nat’l Bank Coalville, James Pingree
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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Hoopel Sugar Co. by Job Pingree, its Pres.
Jobh Plll"‘l(—‘(—‘, 140 Hooper Sugar (,ompany
Job Pingree; Pingree Sugar Company stock
Idaho State Bank of Twin Falls, $10,000 Pingree Sugar
Co. Notes, by J. H. DeVine, its attorney,
Stock Growers Bank and Trust Co., Pocatello, Ida.
$30,000 PPingree
Sugar Co.
Notes
$30,000 Hooper
Sugar Co.
Notes
D. R. Pingrece, 50 shares Hooper Stock
by J. H. DeVine, its attorney
C. K. Ellison, l)n(-ctm Hooper Suuar Co.

| R\ \\ught, Director Creditor and Stockholder
IHooper Sugar Co.
- J. H. Riley, Director Creditor and Stockholder of Hooper
Sugar Co.
. O. B. Gilson, Director, Creditor and Stockholder of
Hooper Sugar Co.
Job Pingree, Director, Creditor and Stockholder of
Hooper Sugar Co.
Jameg Plnwlee Director of Hooper Sugar Company.
S. I Pingree, Divector and Stockholder of Hooper Sugar
Co. 123 shares Hooper Sugar Co.

James Pingree—Stockholder and Creditor Hooper Sugar
Co., but not icluding $65,000 note held by MeCornick
& Co.

Pingree Sugar Co.
by James PPingree, Pres,

James Pingree; sharcholder and creditor, Pingree Sugar
Company. :

0. B. Gilson, Direetor, Creditor and Stockholder Pingree
Sugar Lo

k. AL \1(‘]\(‘18()1[ ])11@(1:01 Creditor and Stockholder Pin-
gree Suagar (Jo.

) ob l’ingreu, Director, Creditor and Stockholder Pingree

: Sugar Co.

¢+ K. P. Ellison, Director and Stockholder Pingree Sugar

: Co.
Pingree-Idaho Sugar Co.
by James Pingree, Pres.

i S
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James Pingree, Creditor, Director and Shareholder,
Pingree-Idaho Sug. Co.

0. B. Gilson, Creditor, Director and Shareholder, Pin-
gree-Idaho Sug. Co.

E. A. Nickerson, Director and Shareholder, Pingree-
Idaho Sug. Co.

Job Pingree, Director and Shareholder, Pingree-Idaho
Sugar Co.

5. P. Ellison, Director and Sharcholder, Pingree-Idaho
Sug. Co.

. A. Nickerson, 300 shares stock Hooper Sugar Co.

LeGrande Pingree, 132 shares Hooper Sngar Company.

S. . Pingree, 163 shares Hooper Sugar Company.

10 shares Pingree.
PINGREE-IDAHO SUGAR COMPANY
BILLS PAYABLE
Pingree-Idaho Sugar Company Bills Payable

Pay roll Corcoran $600.00

["reight charges not exceeding $4000 and to cover only
materials actnally delivered to second party.

Invoices not exceeding $9000 and to cover only materials
actually delivered to second party.

Sundry $1,000 for which invoices are to be rendered to
the second party.

Feed Mill not exceeding $1,400.00 and to cover only ma-
terials delivered to second party.

Outleben Bros. Architect, $5,977.68.

Drafts issued, $16,500.00, for which invoices are to he
rendered to second party.

Ogden Iron Works, $4,000.00.

Pingree Sugar Co. for beet seed, $29,195.63, but second
party is to pay only on actual weights at the rate of
40c per pound for seed delivered to farmers and at
the rate of 33c for the remainder to be adjusted by
Waterhouse and Nickerson.

Steel contraect, $58,200.00.

Kingines and generators, $25,922.00.

Site at Whitney, $25,000.00.

The second party shall not he required to pay for or upon
any article covered in any of the foregoing items un-
less such article is delivered to the second party.

MeCornick & Co. Bankers as Pledges
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The Agency Co. by R. W. Sloan, Pres., 170 shares Hooper
Stock.

R. W. Sloan, Pingree Sugar Co., Stockholder.

W. K. & Thos. Sloan (RWS) Co. Stockholder.

(Guardian Fire Ins. Co., by Walter Cox, Sec’y.

The National City B ank of Salt Lake City, Creditor
by Frank Pingree, Cashier.

I.. J. Bratager, Tlustoe, (Hooper note, Apr. 28, 1920,
$20,()()().0()).

The First National Bank of Berkeley, $49,000.00 notes
and Pingree Sugar Co. Bonds.
By ]’1ewo (‘ut( ‘hlow & Barrett, its attorneyvs.

33-36 Plantiffs’ Reply and Answer to Garnishees’ Amended
ncl. Answer in case of Henderson and Johnson vs. Hoop-
er Sugar Company.

(Title of Court and Cause)

Come now the plaintiffs, HENDKRSON and JOHN-
SON, and file this their reply and answer to the amended
answer of the Bankers Trust Company, garnishee.

1.

ANSWERING PARAGRAPHS numbered two (2),
three (3) and four (4) of the Bankers Trust Company’s
amended answer to the second interrogatory admit that
on or ahout the twenty-second (22nd) day of June, Nine-
teen Hundred Twenty (1920), one Ernest R. Woolley
delivered to the Bankers Trust Company an agreement
m writing, which agreement in writing is as set out in
the garnishee’s exhibit ““A’’ and admit that at the time
sald agreement was delivered said Woolley left with the
Bankers Trust Company a certificate for three thousand
- (3,000) shares of preferred, and a certificate for twenty
: thousand (20,000) shares of eommon, stock of the Inter-
state Sugar Cowpany, which stock was issued in the
name of the Hooper Sugar Company, and these plaintiffs
allege that said stock, before it was issued to the Hooper
Sugar Company, belonged to the Interstate Sugar Comi-
pany, and except as hercinbefore admitted and alleged,
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these plaintiffs deny each and every allegation contained
in said paragraphs numbered two (2), three (3), and
four (4).

- IL

ANSWERING PARAGRAPIS five (5), six (6)
and seven (7) of the amended answer of the Bankers
Trust Company to the second interrogatory, these plain-
tiffs deny any knowledge or information thereof sufficient
to form a belief and upon this ground deny each and
every allegation contained therein.

I1T.

ANSWERING PARAGRAPHS eight (8), nine (9),
ten (10) and eleven (11) of the amended answer of the
Bankers Trust Company to the second interrogatory,
these plaintiffs allege that the writ of garnishment served
upon the Bankers Trust Company by the plaintiffs in
this action was prior to the garnishments and executions
set out in said paragraphs.

IV.

THIESE PLAINTIFFS ANSWERING PARA-
GRAPH twelve (12) of the amended answer of the Bank-
crs Trust Company to the second interrogatory deny any
knowledge or information thereof sufficient to form a be-
lief and on this ground deny each and every allegation
contained in said paragraph twelve (12) of said amended
answer of the Bankers Trust Company.

V.

ANSWERING PARAGRAPH thirteen (13) of the
amended answer of the Bankers Trust Company to the
sceond interrogatory these plaintiffs admit that on the
seventeenth (17th) day of June, Nineteen Hundred
Twenty-one (1921), a petition in bankruptey was filed in
the United States District Court in and for the Distriet

of Utah and that on July Eighth (8th% Nineteen 1lun-
Digitized by the Howard W. Hunter Law Library, J. Reuben Jark Law School, BYU.

Machine-generated OCR, may contain errors.




21

dred Tventy-one (1921), the said Hooper Sugar Com-
pany was declared a bankrupt and that Heber C. Carver
was the duly appointed and acting trustce in bankruptey
in said proccedings, and these plaintiffs allege that
Heber C. Carver, as such trustee in bankruptey, under
the jurisdiction of the bankruptey court, for a valuable
consideration, assigned all of his right, title and interest
as trustee in and to said stock hereinbefore mentioned,
to the Pioneer Sugar Company, and these plaintiffs fur-
ther allege that the Pioneer Sugar Company, as suceessor
in interest to Heber C. Carver, Trustee, is willing and
consents that said Bankers Trust Company may turn
over the certificates of shares of stoek of the Interstate
Sugar Company issued in the name of the Hooper Sugar
Company, to the Sheriff of Weber County, State of
Utah, in pursuance of the writ of garnishment hereto-
fore issued out of this Court in the above entitled action.
VI

THESE PLAINTIFFS ANSWERING PARA-
GRAPH numbered fourteen (14) of the amended an-
swer of the Bankers Trust Company to interrogatory
number two, deny cach and every allegation contained
therein.

AND THESE PLAINTIFFS FURTHER AN-
SWERING SAID AMENDED ANSWER OF THE
BANKERS TRUST COMPANY, ALLEGE:

That the stock of the Interstate Sugar Company that
was deposited in the Bankers Trust Company on or about
June Twenty-second (22nd), Nineteen Hundred Twenty
(1920), was deposited by Frnest R. Woolley as President
of the Interstate Sugar Company, and that said stock
belonged to the Interstate Sugar Company and was
given by the Interstate Sugar Company in purchase of
the sugar plant of the llooper Sugar Company in Weber
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County, State of Utah, and the Hooper Sugar Company
has transferred, in consideration ot said shares of stock,
all of its right, title and interest in said sugar plant to
the said Iirnest R. Woolley and the said Ernest R.
Woolley thereafter transferred the same property to the
Interstate Sugar Company, and that during the time of
sald transfers the said Ernest R. Woolley was President
and General Manager of the Interstate Sugar Company
and acted for and on behalf of the Interstate Sugar
Jompany, and that on June Twelfth (12th), Nineteen
Hundred Twenty-two (1922), or at any other tinle, the
said Ernest R. Woolley had no interest whatsoever in
or to said stock of the Interstate Sugar Company that
was so deposited with the Bankers Trust Company for
the benefit of the Hooper Sugar Company.

\V]'{EREFORE, these plaintiffs pray for an order
and judgment of this Court that the Bankers Trust Com-
pany turn over said certificates of shares of stock, here-
inbefore set out, to the Sheriff of Weber County, State
of Utah, to be sold under an execution issued out of the
above entitled Court in favor of the plaintiffs.

Hexperson & Jonxnson,
Attorneys for the Plaintiffs.
Verified December 15, 1923.
Filed December 15, 1923.

37 Order in case of Henderson and Johnson vs. Hooper
Sugar Company.

Order that Ernest R. Woolley, Guardian Fire Insur-
ance Company, Continental Casualty Company, Idaho
State Bank of Twin Falls, Idaho, First National Bank
of Kemmerer, Wyoming and Heber C. Carver as Trustee
in Bankruptey of Hooper Sugar Company, be inter-
pleaded as defendants in the garnishment proceedings.

The order declares the necessity of interpleading these
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
: Machine-generated OCR, may contain errors.




23

parties defendants, for a full determination of the gar-
nishment proceedings. The order was made and entered
December 18, 1923.

39 Notice in cas: of Henderson and Johnson vs. Hooper
Sugar Company.

This notice is one to appear and is directed to the
mterpleaded defendants last above enumerated and pur-
suant to said order dated December 18, 1923. This notice
lilears upon its face the clerk’s stamp entering default of
I“rnest R. Woolley and Heber C. Carver, the latter as
Trustee in Bankruptey of Hooper Sugar Company. The
date of entry of default so appearing is February 28,

1924.

42 Sheriff’s Certificate in case of Henderson and Johnson
vs. Hooper Sugar Company.

Certificate of Benjamin R. Harries, Sheriff of Salt
Lake County, Utah, to the service of the notice to appear
last named upon Ernest R. Woolley on December 20,
1923.

43 Appearance in case of Henderson and Johnson vs.
Hooper Sugar Company.

Appearance of Heber C. Carver, Trustee in Bank-
ruptey of Hooper Sugar Company, dated December 22,
1923, filed January 5, 1924.

45 Answer of Continental Casualty Company to the
Amended Answer of Bankers Trust Company, Garni-

shee, in the case of Henderson and Johnson vs. Hooper
Sugar Company.

30 Answer of Idaho State Bank of Twin Falls, Idaho, to
Garnishee’s Amended Answer in case of Henderson and
Johnson vs. Hooper Sugar Company.

55 Answer of Guardian Fire Insurance Company to Garni-
shee’s Amended Answer in case of Henderson and
Johnson vs. Hooper Sugar Company.

The three answers last above enumerated, 1. e., those
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of Continental Casualty Company, Idaho State Bank of
Twin Falls, Idaho and Guardian Fire Insurance Com-
pany, respectively, are the same as that of the plaintiffs
to Garnishee’s Amended Answer hereinbefore set out in
full with only the following respective differences:

The Continental Casualty Company by its answer
alleged that on November 11, 1920, it caused a writ of
garnishment to be served upon the garnishee, Bankers
Trust Company, in a suit against the defendant, Hooper
Sugar Company, wherein it obtained a judgment against
that defendant on Oectober 31, 1921, in the sum of
$2,106.75 and $18.90 costs. Garnishee answered this writ
of garnishment that it had in its possession the certifi-
cates of stock involved herein. Continental Casualty
Company accordingly asserted a lien upon the Stock rep-
resented by the certificates in question, and praved a mar-
shalling of all liens thereupon.

Idaho State Bank of Twin Falls, Idaho by its answer
alleged that on December 3, 1920, it caused a writ of gar-
nishment to be served upon the garnishee, Bankers Trust
Company, in a suit against the defendant, Hooper Sugar
Company, wherein it obtained a judgment against that
defendant on February 18, 1921, in the sum of $34,438.00
and $18.90 costs. Idaho State Bank of Twin Falls, Idaho,
accordingly asserted a lien upon the certificates of stock
and also prayed a marshalling of all liens thereupon.

Guardian Fire Insurance Company by its answer
alleged that on November 9, 1920, it caused a writ of
garnishment to be served upon the garnishee, Bankers
Trust Company, in a suit against the defendant, Hooper
Sugar Company, wherein it obtained a judgment against
that defendant on October 31, 1921, in the sum of $266.25
and $18.90 costs. Guardian Fire Insurance Company
accordingly asserted a lien upon these certificates of
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stock and prayed a marshalling of all liens thereupon.
The plaintiffs appeared as attorneys for each, Con-
tinental Casualty Company, Idaho State Bank of Twin
Falls, Idaho and Guardian Fire Insurance Company.
60-63 The two several answers of First Nat'onal Bank of
incl. Kemmerer, Wyoming, to Garnishee’s Amended An-

swer in case of Henderson and Johnson vs. Hooper
Sugar Company.

These answers admitted the allegations contained
in paragraphs 1 to 11, both inclusive, of the second in-
terrogatory of Garnishee’s Amended Answer, denied all
others, and alleged judgments in its favor against Hooper
Sugar Company, one rendered June 8, 1921, for the sum
of $18,024.02 upon which a writ of exeeution issued June
9, 1921, and was thercafter served upon the garnishee.
Bankers Trust Company. The second judgment was ren-
dered July 15, 1921, for the sun of $19,163.75 upon which
execution issued in the month of January of 1922, and
was subsequently served upon garnishee, Bankers Trust
Company. Wherefore, First National Bank of Kem-
merer, Wyoming prayed that the priorvities resulting
from service of writs of garnishment and execution he
adjudicated and the property attached be sold and dis-
tributed accordingly. .

67 Order in case of Henderson and Johnson vs. Hooper
Sugar Company.

This 1s an order for the default of the defendants in
garnishment proceedings, Krnest R. Woolley and 1eber
C. Carver as Trustec in Bankruptey of the Hooper Sugar
Company. The order reeites the due service of the
order and notice to appear upon Ernest R. Woolley, his
failure to plead for which the time had then expired, the
appearance of Ileber C. Carver as such trustee, and the
latter’s failure to plead, the time for so doing having ex-
pired. Wherefore, the defaults of cach Ernest R. Wool-
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ley and Heber C. Carver as such trustee were entered.
The order was dated February 28, 1924,

1,2 Complaint in case of Henderson and Johnson, Plain-
tiffs, vs. Pingree Sugar Company, Defendant, et al.

(Title of Court and Cause)

It is alleged in substance that between the first day
of January, 1920, and the first day of December of the
same year the plaintiffs had performed legal services at
the request of the defendant of the rcasonable value of
$10,000.00, no part of which had heen paid. Prayer for
judgment accordingly.

Verified January 19, 1921.
Filed January 20, 1921.

66-68 Writ of Garnishment in case of Henderson and John-

incl. son, Plaintiffs vs. Pingree Sugar Company, Defend-
ant, and Proof of Service thereof on Garnishee,
Bankers Trust Company.

This writ was issued January 20, 1921, was received
by the Sheriff of Salt Lake County, January 21, 1921,
and was served by him upon the garnishee, Bankers
Trust Company, the same day.

69 Answer of Garnishee in case of Henderson and John-
son vs. Pingree Sugar Company.

This answer was filed January 29, 1921, and was
the same as the previous answer of this garnishee in the
case of Henderson and Johnson, vs. Hooper Sugar Cow-
pany hereinbefore deseribed. As in the case of Hender-
son and Johnson vs. Hooper Sugar Company the subse-
(uent stipulation for and the amendment of this answer
renders the answer irrelevant to any issue before this
court.

3 Summons and Proof of Service thereof upon the De-
fendant, Pingree Sugar Company.

Sunmmons served upon the defendant, Pingree Sugar
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Company, January 21, 1921, by delivering a copy thereof
to James PPingree, its President.
4.5 Judgment by Default in case of Henderson and John-
son vs. Pingree Sugar Company.

This judgment recites that the Pingree Sugar Com-
pany having been duly served with process and having
failed to appear and answer the ecomplaint, the time for
answer having expired and the default of the defendant
having been entered according to law, judgment was ren-
dered in favor of the plaintiffs and against the defendant
in the sum of $10,000.00 with interest thereon at the rate
of 8% per annum from the 18th day of February, 1921,
the date of entry thoreof

. 70-73 Writ of Execution in case of Henderson and Jchn-
incl. son vs. Pingree Sugar Company, Proof of Service
and Return.

This writ of execution was issued March 2, 1921,
upon judgment obtained by Henderson and Johnson
against the Pingree Sugar Company last hereinbefore re-
ferred to. This writ was served by the Sheriff of Salt
Llake County upon Bankers Trust Company March 3,
1921, "The shertff on March 16, 1921, received from
Bankers Trust Company the following statement, which
he maited to the Clerk of the Court below:

“BANKERS TRUST COMPANY
Salt Lake City, Utah,
Mareh 12, 1921,
Leg'al Department.
Mr. C. Frank Emery,
hhonff of Salt T.ake County,
City.
My Dear Sir:

On the 4th inst., vou served on the Bankers
rust Co., an exceution issued out of the District
Court in and for the county of Weber, State of
Utah, in an action entitled IT. . Henderson and
Wade M. Johnson Co-Partners, doing business

er
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under the {irm name and style of Henderson & $&
Johnson, plaintiffs against Pingree Sugar Co., a §
corporation, defendant. With the request that 3

we furnish you a statement as to any property of }
the Defendant, in our possession.

In reply, you are advised that on June 22,1920, §
the Bankers Trust Co. received from Firnest R. |
Woolley, and now holds, unendorsed certificates
for shares of the common and preferred capital
stock of Interstate Sugar Company, a Utah cor-
poration, as follows:

Certificate for 2700 shares preferred, in name

of Pingree Sugar Co.

Certificate for 30,000 shares common, Pingree

gree Sugar Co.

Certificate for 3000 shares preferred, Hooper

Sugar Co.

Certificate for 20,000 sharés commnion, Hooper

Sugar Co. A
it being stipulated by said Bankers Trust Com-
pany, upon receipt of said certificates, that the
same were to be held by said Bankers Trust Com-
pany, as Trustee, for the use and bencfit of said
Pingree Sugar Company and said Hooper Sugar
Company, and its creditors and stockholders, and
to be distributed to the said Sugar Companies
repectively and their respective creditors and
stockholders when they shall deliver or cause to
be delivered to Bankers Trust Company, Trustee,
the necessary papers and documments setting forth
and defining the respective rights of said sugat
companies, and their respective ereditors and
stockholders in and to said shares of stock in said
Interstate Sugar Company.

Since the receipt of the above mentioned cer-
tificates, garnishments have been served upon the
Bankers Trust Company in the following entitled
actions pending in the distriet court of Weber
County, Utah: 1. Henderson & Johnson vs.
‘Hooper Sugar Company, garnishment served
August 16, 1920. 2. Guardian Fire Insurance
Company against Hooper Sugar Company, gar-
nishment served November 11,1920, 3. Continen-
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Company, garnishment served November 11, 1920.
4. Idaho \tato Bank of Twin Falls against Hoop-
er Sugar Company and Parley T. \\u(rht gar-
n]shmont served December 3, 1920. 5. ]lende1~
son and Johnson against Plno"lee Sugar Com-
pany, garnishment served Janualv 21, 1921. 6.
Job Pingree against Pingree Sugar Company,
alm.\hmont qelved Janu(ny 21, 1()‘1 7. Re-
pubhc Casualty Company agaumt ringree Sugar
Company, garnishment served February 21, 19Q1
(this last mentioned case is pending in the dis-
trict court of Salt Lake County).
We have not, as yet, received the necessary
instruments. shov\'lnn the respective rights in the
above mentioned stock certificates of the Pingree
Sugar Company or Hooper Sugar Company, or
thon respective ereditors or stockholders. Con
sequently, we are not able to say, what is the in-
terest of the Pingree Sugar Comp: tuy (N sawd cer-
tilicates. W hatevu that interest is, however, it
must be subject to whatever rights have been at-
tached to it by reason of the 11()1ement10ne(l gar-
nishments and also subject to the chareos of the
Bankers Trust Company against it for its services
in holding said certificates.
We do not feel that it would be at all practi-
eable for the certificates mentioned to be sold by
vou, under the execution until some proper ~1(l]u
dication may be had that will determine the in-
terest of the Pingree Sugar Company therein.
We have no other plopmtv in our possession o1
subject to our control belonging to the Pingrec
Sugar Company other than that which is men-
tl()ned or have we knowledge of any.
Yours very tlulv

D/R . C. (}. Douglas.”’

14,15 Order of July 10, 1923, in case of Henderson and
Johnson vs. Pingree Sugar Company.

6-13 Motion in case of Henderson and Johnson vs. Pin-
incl. gree Sugar Company.
16, 17 Stipulation in case of Henderson and Johnson vs.

Pingree Sugar Company.
The three documents last hereinbefore enumerated
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are substantially the same as the corresponding Order,
Motion and Stipulation in the case of Ilenderson and
Johnson, vs. Hooper Sugar Company, and pursuant to
the stipulation last enumerated, the ex parte order of
July 10, 1923, was set aside and the filing of Garnishee’s
Amended Answer ordered.

18-28 Garnishee’s Amended Answer in case of Hend:rson
incl. and Johnson vs. Pingree Sugar Company.

This amended answer is to the writ of garnishment
served upon Bankers Trust Company January 21, 1921.
Answering the first interrogatory: Any indebtedness is
denied either upon January 21, 1921, or at any time there-
after. The answer to the second interrogatory is the
same as that by the same garnishee in the case of Hen-
derson and Johnson vs. Hooper Sugar Company, except
in the following differences:

Paragraphs one and two are the same and three is
the same, except that one certificate for 2700 shares of
preferred and one certificate for 30,000 shares of com-
mon stock of Interstate Sugar Company is in the name
ol Pingree Sugar Company.

Paragraph four is the same.

Paragraphs 5, 6, 7, 8, 9 and 10 are as follows:

‘5. That on the 21st day of January, 1921, in
the case of Job Pingree v. Pingree Sugar Com-
pany, then pending in the District Court of the
State of Utah, Second Judicial Distriet, in and for
the County of Weber, a writ of garnishment was
served upon Bankers Trust Company, whereby all
interest, if any, of the Pingree Sugar Company in
said shares of stock of Interstate Sugar Company
was attached and garnisheed.

““6. That on the 21st day of February, 1921,
in the case of Republie Casualty Company vs.
Pingree Sugar Company, then pending in the Dis-
trict Conrt of the Thivd Judicial Distriet of the

State ot Utah, in and for Salt Lake County a writ

: oo, B
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of garnishment was served upon Bankers Trust
Company and thereby all interest of said ’ingree
Sugar Company, if any, in said shares of stock
of said Interstate Sugar Company was attached
and garnisheed.

‘7. On the 3d day of Mareh, 1921, in the case
of Job Pingree v. Pingree Sugar Company, a writ
of excecution was served upon Bankers Trust Com-
pany, reciting a judgment for $76,340.00, with in-
terest at ... % per annun from March 2, 1921,
and for $11,490.00, with interest at 6% per annum
from February 18, 1921, and $19.50 costs.

**8. That on the 29th day of July, 1921, in the
case of Republic Casualty Company v. Pingrec
Sugar Company, a writ of execution was served
upon Bankers Trust Company reciting a judg-
ment for $1992.40, with interest at 8¢/, per annum
from June 21, 1921, and $43.20 costs.

““9.  That in an action pending in the District
Court for the Second Judicial District of the State
of Utah in and for Weber County, wherein Wells
Fargo Nevada National Bank of San Franeisco,
a national banking association, was plaintiff and
James Pingree, O. B. (ilson and Job Pingree
were defendants, the plaintiff Wells Fargo Ne-
vada National Bank caused a writ of garnishment
to be served upon Bankers Trust Company on
April 27, 1921, whereby all interest of said de-
fendants in or to said capital stock of Interstate
Sugar Company in the name of Pingree Sugar
Company was attached and garnishecd.

““10.  Bankers Trust Company is informed
and believes that on the 8th day of August, 1921,
a voluntary petition in bankruptey was filed by
the Pingree Sugar Company in the Distriet Court
of the United States for the Northern Distriet of
California, Southern Division, and that on the
19th day of September, 1921, said court adjudged
said Pingree Sugar Company a bankrupt and that
said Pingree Sugar Company has not as vet been
therein discharged.”’

Paragraph eleven is the same as paragraph fourteen
i the Hooper case.
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Paragraph twelve is as follows:

“12. That Union Trust Company of San
Francisco is the trustee under that certain mort-
gage or deed of trust exceuted by Pingrec Sugar
Company to said Union Trust Company of San
Francisco, as such trustee, the release and dis- |
charge whereot is made by agreement, garnishee’s |
Exhibit A, to condition the consummation of said -
purchase hercinbefore referred to, and Bankers
Trust Company is informed and helieves that said
trustee has or claims some interest in and to said
deposit and shares of capital stock.’’

The answer to the third interrogatory is ““no’’ in
ciach case, and the prayer is the same as is the date of
service and filing.

29-33 Plaintiffs’ Reply and Answer to Garnishee’s Amend-
incl. ed Answer in case of Henderson and Johnson vs.
Pingree Sugar Company.
(Title of Court and Cause)

Come now the plaintitfs, HEN DERSON and JOFIN.
SON, and file this their reply and answer to the amended
answer of the Bankers Trust Company, garnishee,

I

ANSWERING PARAGRAPHS numbered two (2),
three (3) and four (4) of the Bankers Trust Company’s
amended answer to the second interrogatory, these plain-
titfs admit that on or about the twenty-second (22nd)
day of June, Nineteen Tundred Twenty (1920), one Er-
nest R. Woolley delivered to the Bankers Trust (lompany
an agreement in writing, which agreciment in writing is
as set out m the garnishee’s exhibit ““A’’, and admit that
at the time said agreement was delivered said Woolley
left with the Bankers Trust Company a certificate for
twenty-seven hundred (2700) shares of preferred, and a
certificate of thirty thousand (30,000) shares of commen,
stock of the Interstate Sugar Company, which stock was
issued in the name of the Pingree Sugar C'ompany, and
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these plaintitts allege that said stock, before it wags issued
to the Pingree Sugar Company, belonged to the Interstate
Sugar Company, and except as hereinbefore admitted and
alleged, these plaintifis deny each and every allegation
contained in said paragraphs numbered two (2), three
(13), aud four (4).

IL.

ANSWERING PARAGRAPHS numbered five (5),
six (6), seven (7) and eight (8) of the Bankers Trust
Company’s amended answer to the sceond interrogatory,
these plaintiffs allege that the writ of garnishment served
upon the Bankers Trust Company by the plaintiffs in
this action was prior to the gariishments and executions
set out in said paragraphs.

I1T.

ANSWERING PARAGRAPIH numbered nine (9) of
the Bankers Trust Company’s amended answer to the
sccond mterrogatory, these plaintitts deny any knowledge
or information sufficient to form a belief, and on this
ground deny each and every allegation contained in said
paragraph mimnbered nine (9).

1V.

ANSWERING PARAGRAPH numbered ten (10) of
the Bankers Trust Company’s amended answer to the sec-
ond interrogatory, these plaintiffs admit that on the
eighth (8th) day of August, Nineteen Hundred Twenty-
one (1921) a voluntary petition in hankruptey was filed
by the Pingree Sugar Company in the Distriet Court of
the United States for the Northern Distriet of California,
Southern Division, and that on the Nineteenth (19th) day
of September, Nincteen [Hundred Twenty-one (1921) said
Conrt adjudged satd Pingree Sugar Company a bankrupt.

THESE PLAINTIFFS ALLEGE that said bank-
ruptey court appointed Harry S. Young as Trustee in

Bankruptev of the said Pingree Sugar Conmpany and that
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said Harry S. Young as such trustee in bankruptey, un-
der the jurisdiction of the bankruptey court, for valuable
consideration, sold, assigned and delivered all of his right,
title and interest as trustee in bankruptey in and to said
stock hereinbefore mentioned, to the Interstate Sngar
Company, and these plaintiffs further allege that said In-
terstate Sugar Company, as successor in interest of the
said Harry S. Youug, trustee in bankruptey, is willing
and consents that said Bankers Trust Company may turn
over the certificates of shares of stock of the Interstate
Sugar Company issued in the name of the Pingree Sugar
Company to the sheriff of Weber County, State ot Utah,
in pursuance of the writ of garnishment heretofore is-
sued out of this court in the above entitled action.

V.

ANSWERING PARAGRAPH numbered eleven (11)
of the amended answer of the Bankers Trust Company
to the second mterrogatory, these plaintiffs deny each and
every allegation contained therein,

VL

ANSWERING PARAGRAPH numbered twelve
(12) of the amended answer of the Bankers Trust Com-
pany to the second interrogatory these plaintiffs admit
that the Union Trust Company is trustee under that cer-
tain mortgage or deed of trust executed by the Pingree
Sugar Company to the said Union Trist Company, which
deed of trust and mortgage is mentioned in garnishee’s
exhibit ¢¢A.”

THESE PLAINTIFEFS DENY that the said Union
Trust Company, as trustee, has, or c¢laims sonle interest
in or to said shares of stock of the Interstate Sugar Com-
pany so deposited with the Bankers Trust Company.

AND THESE PLAINTIFFS FURTHER AN-
SWERING the amended answer of the Bankers Trust
g e A S0 By OB 55 onddh by
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stock of the Interstate Sugar Company that was depos-
ited in the Bankers Trust Company on or about June
Twenty-second  (22nd), Nincteen 1Tundred Twenty
(1920), was deposited by Ernest R. Woolley as President
of the Interstate Sugar Company and that said stock be-
longed to the Interstate Sugar Company and was given
by the Interstate Sugar Company in purchase of the
sugar plant of the Pingree Sugar Company in California,
and that the Pingree Sugar Company, in consideration of
said shares of stock, transferred all of its right, title and
interest in and to sdid sugar plant to the said
Ernest R. Woolley and that the said Frnest R.
Woolley immediately after the transfer of said plant
to himself transterred said plant to the Interstate Sugar
Company, and that during the time of said transfers the
said Krnest R. Woolley was president and general man-
ager of the Interstate Sugar Company and acted for and
on behalf of the Interstate Sugar Company, and that on
June Twelfth (12th), Nineteen IIundred Twenty-two
(1922), or at any other time, the said ¥irnest R. Woolley
had no interest whatsoever in or to said stock of the In-
terstate Sugar Company that was so deposited with the
Baukers Trust Company for the benefit of the Pingree
pugar Company.

WHEREFORL, these plaintiffs pray for an order
and judgment of this Court that the Bankers Trust Com-
pany turn over said certificates of shares of stock herein-
hefore set out, to the sheriff of Weber County, State of
Utah, to be sold under an exeeuation heretofore issued out
of the above entitled court in favor of the plaintiffs, and
that plaintiffs have such other and further relict as may
be just.

IENDERSON & JOoHNSON,
Attdrneys for Plaintiffs.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.



1. and J,
P.S.Co.)

1. and J.
P.S.Co.)

1. and J.
P.S.Co.)

1. and J.
P.S.Co.)

36
Verified December 15, 1923.
Filed December 15, 1923.
34-35 Order in case of Henderson and Johnson vs. Pingree
Sugar Company.

Order that Ernest R. Woolley, Wells Fargo Nevada
National Bank of San Francisco, a corporation, Jobh Pin-
gree, Republic Casualty Company, a corporation, and
Harry S. Young, Trustee in Bankruptey of the Pingree
Sugar Company, be interpleaded as defendants in the
garnishment proceedings. The order declares the neces-
ity of interpleading these parties defendants for a tull
determination of the garnishment proceedines. The or-
der was made and entered December 18, 1923.

36-38 Notice in case of Henderson and Johnson vs. Pin-
incl. gree Sugar Company.

This notice is one to appear and is direeted to the
interpleaded defendants last above emunerated and pur-

suant to said order dated December 18, 1923, 7T

his notice
hears upon its tace the Clerk’s stamp entering default of
Frnest R. Woollev, Wells Fargo Nevada National Bank
of San Francisco and Tlarry S. Young, Trustee in Bank-
ruptey of Pimgree Sugar Company, and the date of this
notice is February 28,1924, This notice was served upon
Krnest R. Woolley Decentber 20, 1923,

39 Appearance of Republic Casualty Company in case of

Henderson and Johnson vs. Pingree Sugar Company.

This appearance acknowledges serviee of the order
and notice making it a party in the garnishment procecd-
ings n said action, and Republie Casualty Company ac-
cordingly enters its appearance therein.

Ifiled January 5, 1924,

40 Appearance in case of Henderson and Johnson vs. Pin-
gree Sugar Company.

i vy o Tolle« Faroo Nevads Nation:
Digitizel E)Iy] SAbsata e ks by Wells Fareo Nowda ional
Machine-generated OCR, may contain errors.



37
Bank of San Francisco and Harry S. Young, Trustee in
Bankruptey of the Pingree Sugar Company, and is an
acknowledgment of service of the order and notice mak-
ing them parties defendant in the garnishment proceed-
mgs.
Filed January 5, 1924.
41-45 Reply and Answer of the Defendant, Job Pingree to
incl. the Amended Answer of Garnishee, Bankers Trust
Company, in case of Henderson and Johnson vs.
Pingree Sugar Company.

This answer is the same as that of plaintiffs to Gar-
nishee’s Amended Answer with only the following dif-
ferences:

The defendant, Job Pingree, by his answer alleged
that on January 20, 1921, had as plaintiff begun a suit
against the Pingree Sugar Company, and that on that
day had caused a writ of garuishment to be issued and
served upon Bankers Trust Company, January 21, 1921,
to which garnishee answered that it had in its possession
the certificates of stoek herein involved. Job Pingree
procured a judgment in that suit entered therein on Feb-
ruary 18, 1921, for the sun of $76,340.00 and $11,490.00
and costs $19.50.  Job Pingree accordingly asserted a
len upon the stock represented by the certificates in
question, and prayed a marshalling of all licns there-
upon. The plamtiffs appeared as attorneys for the de-
fendant in garnishment proceedings, Job Pingree.
Verified January 10, 1924,

Filed January 11, 1924,

46-48 Answer of Republic Casualty Company to Garni-

incl. shee’s Amended Answer in case of Henderson and
Johnson vs. Pingree Sugar Company.

This answer admits paragraphs 1, 2, 3, 6, 7, 8 and
10 of the Garnishee’s Amended Answer to the second in-
terrogatory contained in the writ of garnishment,
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Alleges lack of information sufficient to form a belief and
conscquently denies the allegations contained in par
graphs 4, 5, and 9 of the Garnishee’s Amended Answer,
and generally denies all other allegations in the Amended
Answer contained not so admitted. This defendant then
alleges a judgment in its favor in a suit by it against
Pingree Sugar Company, entered June 21, 1921, for the
sum of $1,992.40 and $43.20 costs. That inmmediately
after the institution of said suit, heing on or ahout
February 21, 1921, the Republie Casualty Company had
caused a writ of Oarmshment to be served upon Bankers
Trust Company, and on July 28, 1921, had caused a writ
of exeeution to be issued in that ease. Republie Casualty
Company accordingly asserted a lien upon the certifi-
cates of stoek in question and prayed a marshalling of
all liens therenpon. Messrs. Gustin and Penee of Salt
Lake City, Utah, appeared as attorneys for the Republie
Casualty Company.
Verified Jannary 17, 1924,
Filed January 18, 1924,
49-51 Answer of First National Bank of Kemmerer, Wyo-
incl. ming, to the Amended Answer of Bankers Trust
Company, Garnishee, in case of Henderson and
Johnson vs. Pingree Sugar Company.

By this answer the allegations contained in para-
graphs 1 to 11, both inclusive, of the Garnishee’s Amend-
ed Answer to the second interrogatory were admitted,
all others were denied. Tt was further alleged that a
Judgment in favor of the First National Bank of Keni-
merer, Wyoming against the defendant, Pingree Sugar
Company, had been rendered in a suit between said
parties, August 23, 1921, for the sum of $12.,753.47: that
thereafter execution issued thereupon and was placed
in the Sheriff’s hands for levy. Wherefore, First Na-
tional Bank of Kemmerer, \\yy‘])IFI&alu g s \t*(]SCthrIEYU}u
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priorities resulting from service of writs of garnishment
and execution be adjudicated, and the property attached
be sold and distributed accordingly. Appearance by
Messrs, Dickson, Ellis, Parsons and Adamson.

Verified February 1, 1924.

Filed February 2, 1924,

52,53 Order in case of Henderson and Johnson vs. Pingree
Sugar Company.

This is an order entering the default of the defend-
ants in garnishment procecedings, Ernest R. Woolley,
Wells Fargo Nevada National Bank of San Francisco
and Harry S. Young, Trustee in Bankruptey of Pingree
Sugar Company. The order recites the due service of
Order and Notice to appear upon Ernest R. Woolley and
the appearance of Wells Fargo Nevada National Bank
of San Francisco and IHarry S. Young, said trustee,
through their attorney, J. D. Skeen. Each of said de-
fendants failed to plead in the garnishment proceedings
and the time for so doing having then expired.

Made and Kntered February 28, 1924.

BILLL OF EXCEPTIONS
Hendercon and Johnson vs. Hooper Sugar Company.

Served upon the plaintiffs and the defendants in
garnishment proceedings, Guardian Fire Insurance Com-
pany, Continental Casualty Company, Idaho State Bank
of Twin Falls, Idaho, First National Bank of Kemmerer,
Wyoming and Frnest R. Woolley, August 12, 1924, and
upon the defendant, Hooper Sugar Company, and the
defendant in garnishment proceedings, Heber C. Carver,
Trustee i Bankruptey for Hooper Sugar Company,
August 25, 1924, Settled, allowed and thereafter filed
upon stipulation of all parties September 2, 1924,
Henderson and Johnson vs. Pingree Sugar Company.
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Served upon the plaintiffs and the defendants in gar-
nishment proceedings, Job Pingree, Republiec Casualty
Company and Ernest R. Woolley, on August 12, 1924,
and on the defendants in garnishment proceedings, Wells
Ilargo Nevada National Bank of San Francisco, and
Harry S. Young, Trustee in Bankruptey of Pingree
Sugar Company, August 25, 1924, and on the defendant,
Pingree Sugar Company, September 12, 1924, Pingree
Sugar Company deelining to propose any amendments
thereto. Settled and allowed pursuant to stipulation of
all parties, except the defendant, Pingree Sugar Com-
pany, September 18, 1924,

Filed after settlement September 20, 1924.

B IT REMEMBERED that the above entitled
causes on the amended answer of Bankers Trust Con-
pany, garnishee therein, and the issues thereupon, eanie
on for trial before the above entitled court, the Hon.
James N. Kimball presiding, without a- jury, on the 4th
day of March, 1924, Messrs, Henderson and Johnson ap-
pearing as attornevs for themselves, the plaintiffs in
cach of said causes, and also as attorneys for the de-
fendants in said garnishment proceedings in the case of
sald plaintiffs vs. Hooper Sugar Company, Guardian
[Fire Insurance Company, Continental Casualty Com-
pany and Idaho State Bank of Twin Falls, Idaho. And
in the case of said plaintiffs vs. Pingree Sugar Company
the defendant in garnishnient proceedings, Job Pingree;
Bankers Trust Company, the garnishee in each of said
causes and the defendant in garmishment proceedings,
I'irst National Bank of Kemmerer, Wyoming, apnearing
by their connsel, Messrs. Dickson, Ellis, Parsons and
Adamson; and Republic Casualty Compeny, a defendant
in garnishment proceedings in the ease of Ilenderson and
Johnson vs, Pingree Sugar Con Qanvciiapkll)_varinu' by its

Digitized by the Howard W. Hunter Law Library, J. Reuben aw School, BYU.
Machine-generated OCR, may contain errors.




41

counsel, Mr. Joseph T. Pence; the several defaults of
cach the defendants in said garnishment proceedings
in said causes, Ernest R. Woolley, Heber C. Carver as
Trustee in Bankruptey of Tloover Sugar Company,
Harry S. Young as Trustee in Bankruptey of Pingree
Sugar Company and Wells Fargo Nevada National Bank
of San Franeisco, a (f()l']’)()l“dti()ll‘, havine been duly en-
tered, each having failed to plead herein.  Whereupon
«aid parties so announcing themsclves ready for trial,
the following proceedings were had.

MR. PARSONS: 1f the court please [ desire to
make a statement before we proceed with this matter.

THI COURT: There are two of these matters, one
is where—the case of Henderson & Johnson vs. Hooper
Sugar Company and the other Henderson & Johnson vs.
Pingree Sugar Company, both proceedings on garnish-
ment 1 presume involve the same facts and can be heard
together.

MR. PARSONS: [ should think so, your honor.

MR. HENDIKRSON: 1 think so; they can be con-
solidated so far as we are coneerned. '

THE COURT: Well, the evidence will be taken and
the judgment, whatever it is, entered in cach case.

(Garnishee’s Exhibits A, BB, C and D Marked.)

MR. PARSONS: The amended answer of the Bank-
crs Trust Company as garnishee in each of these pro-
ceedings was filed in this court on the Gth of Decem-
her last. At that time IKrnest R. Woolley’s interest was
set up in those amended answers, and subsequently, T be-
lieve, by order made by this conrt on the 18th of Decem-
her last, Ernest R. Woolley and other parties were inter-
pleaded. Now, it seems that this order was served upon
[hrnest R. Woolley on the 20th of Deceniber last. On the
18th, we are informed, Ernest R. Woolley made an as-
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signment of all his interest in the stock involved in this
trust to George K. Sanders, and I am submitting to your
honor a copy of that assignment as it comes into our
possession marked Garnishee’s Kxhibit ““D.”” On the
15th of Jauuary last, George I&. Sanders, by his at-
torneys, Marioneaux, King and Schulder served upon the
Bankers Trust Company this letter:
“‘Gentlemen:

You will please take notice hereby that George
k. Sanders of Salt T.ake City, Utah, has hereto-
fore acquired and is now the owner of all of the
interest heretofore owned or possessed by Ernest
R. Woolley of, in and to 500,000 of the common
stock and 750,000 of the preferred stock of the In-
terstate Sugar Company, which said stock is now
held in eserow by you.

And you are hereby notified not to deliver said
stock or any part thereof to any person or persons
without an order from me.” i

When that letter was received it was brought to our
attention as counsel, and 1 personally advised Mr. Hardy
merely to acknowledge it, for I believed at the time that
whatever interest Mr. Sanders had acquired from Wool-
ley was still represented in this proceeding, and that Mr.
Woolley would appear and set up his interest here as ¢
party in these actions.  Aceordingly Mr. Hardy replied,
as vice-president ot the Bankers Trust Company, by let-
ler of January 17th last addressed to Marioneaux, King
& Scehulder as follows :

““(rentlemen:

Acknowledgment is made of the receipt of your
communication of January 15th written on behalf
of George E. Sanders and notifying us that Mr.
Sanders has acquired and is now the owner of the
interest heretofore owned or possessed by Krnest
R. Woolley in certain shares of common and pre-
ferred stock of the Interstate Sugar Conipany
held by us in eserow.”’

Torv frilvv SRR
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That is where the matter remained until last Sunday
afternoon when I was advised by Mr. King that it was
the contention of Mr. Sanders that Mr. Woolley had no
interest in this deposit at the time the order was served
upon him and making him a party and bringing him in;
that the assignment had occurred on the 18th of Decem-
ber and that they felt it was the duty of the Bankers
Trust Company for its proteetion to ask leave to file an
amended answer in this suit, making Mr. Sanders a
party, and vesterday afternoon I communicated that fact
to My. Hardy, and yesterday afternoon also, George K.
Sanders by his attorney served this letter upon the Bank- . ofE.
ers Trust Company, dated Mareh 3, 1924 :

*(Gentlemen:

On January 15, 1924, we forwarded vou, as at-
torneys for George K. Sanders, notice that he had
theretofore acquired and was then the owner of
all the interest theretofore owned or possessed by
Frnest R. Woolley, of, in and to 500,000 shares of
the common stoek and 570,000 shares of the pre-
ferred stock of the Interstate Sugar Company,
which said stock is now held by vou in eserow, and
on January 17, 1924, vou wrote and acknowledged
receipt of said communication.

Supplementing our lettter of January 15, 1924,
we hereby notify vou that (feorge 1. Sanders
heretofore acquired all of the interest in and to
all of said stoek above referred to and heretofore
claimed to be owned by the Pingree Sugar Comn-
pany, a corporation, or the Trustee in Bankruptey
of said Corporation, and also all of the interest
claimed to be owned by the Hooper Sugar Com-
pany, a corporation, or the Trustee in Bankruptey,
and all interest claimed thercin by the Pioneer
Sugar Company, a corporation, or the Interstate
Sugar Company, a corporation, and you ave here-
by notified not to deliver said stock or any part
thercof to any person or persons without an order
from me.
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est from the said Ernest R. Woolley and said cor-
porations, and the said Trustee in Bankruptey
were transferred and delivered to the said George
. Sanders on and prior to the 18th day of De-
cember, 1923.
Yours very respectfully,
GEORGE E. SANDERS,
By Marioxneavx, King & SCHULDER,
_ His attorneys.’’
These letters I have read have been identified as
(arnishee’s KExhibits A. B. C. and the assignment as
“D”. In the light of that information it occurs to us
that there may be some merit in the position
taken by Mr. Sanders, in view of the fact that on the 20th
of December when Mr. Woolley was served with the
order of this court bringing him in as a party Mr. Wool-
ley had no interest, and that on that day the interest was
that of Mr. Sanders. In view of this situation amended
answers have heen prepared on behalf of this garnishee.
They are identical in all respects with the answers al-
ready filed with this exeeption, that in the casc against
the llooper Sugar Company there have been added to
paragraph 4 the following: ‘That sinee the filing of the
first amended answor herein, which said answer was veri-
fied on December 4, 1923, one George 1. Sanders served
written notice upon this garnishee setting forth that he,
at and prior to the 18th day of December, 1923, acquired
all the right, title and interest of Krnest R. Woolley in
the Pingree Sngar Company and its trustee in bankrupt-
¢y, the Hooper Sugar Company and its trustee m Bank-
ruptey, the Pioncer Sugar Company, a corporation, and
the Interstate Sngar Company, a corporation, in and to
all of the preferred and commmon stock of the Interstate
Sugar Company held in eserow by this garnishee and as
sot forth and deseribed in Garnishee’s KExhibit A’ at-
bghseduPEctna . AL 1 Bl RABSIEINL A ol Byt
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stock now claims to he the owner thereof and as such
owner to be entitled to the possession of the certificates
of stock so held by this garnishee, and the said . ofE
(ieorge I. Sanders by his notice herctofore served
upon this  garnishee has directed and forbidden
this garnishee to release such stoek or any part thereof
without his consent; that the said (eoroe . Sanders
claiming to be the owner of said stock is an interested and
proper party to this procceding and should bhe made a
party hereto by order of this court.”

A smiilar paragraph has been added to the amended
answer of” the Bankers Trust Company as garnishee in
the Pingree case. Accordingly we ask leave of conrt on
hehall of this garnishee to file in these procedines its see-
ond amended answer.,

MR. HENDERSON:  We object to any such pro-
ceedings as that. When these proceedings were com-
meneed and Mr. Woolley was served he was the owner of
this stock, now Sanders knew all about it and was urging
thexe proceedings to be taken. Mr. Sanders was in my
office when your Honor was there on Friday and asked
for this case to go over, saying that he intended to in-
tervene between then and now, and upon that request
Mr. Sanders and his attorney, Mr. Schulder, postponed
the trial of that action from Satnrday until Tuesday.
This Bankers Trust Company hearing has heen delaved
through one thing or another.  Of course, vour honor is
not interested in the matters that underlie all this, but
that is all it 1s. Now, there is no intent here, so far as
Mr. George I Sanders is concerned to proceed with this (. ofE. 8
lawsuit.  He knows all about it and the Bankers Trust
Company is not going to be injured at all if Mr. George
. Sanders is not here, hecause Mr. George K.

Sanders  at any  time even after this property is
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ordered turned over, if he has any interest in it, can con-
mence an independent action if he so desires. 1 know
this Bankers Trust Company is assumed to he the gnard-
ian of about every person down there that Mr. Woolley
has made a suggestion of. They started in here to fight
for Woolley and from Woolley gone to Sanders.

MR. PARSONS: Of course, that is not true, there
18 no justification for a statement of that kind.

MR. HENDICRSON: There is a justification for it
and it 1s shown in the proeeedings, and may it please your
honor, I ohject at this time to Mr. George I. Sanders
being made a party unless he comes in here and asks for
it. lle asked your Honor, through his attorney Mr.
Sehulder on last Friday to postpone the trial of this case,
saying that he intended to come in, but instead of his
asking for it he has gotten the Bankers Trust Company
to ask for it.

MR. PARSONS: The only reply I want to make to
that, 1 think the Bankers Trust Company might well re-
sent the statement that its funetion here has been the
protection of Mr. Woolley. There is nothing in the record
to justify 1it.

THIE: COURT: Well, the court assumes that the
Bankers Trust Company has a right to file its answer
here and take it they do so, but under the circunmstances
of this case and the attitude which is assumed now, the
court will deny leave to amend and deny the request that
you have Mr. Sanders made a party defendant in this
case as to this garnishec.

MR. PARSONS: Ixception.

TILE COURT: You may proceed, gentlemen.

MR. HENDERSON: At the present time may it
please vour Honor, I think the mode of procedure here

under this action and under the allegations of the Bank-
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ers  Trust  Company in  their reply, they allege
that certain - garnishments  were served on them,
which we admit, and 1 think the pleadings which
arve admitted will show the order in which these garnish-
ments were levied, and now the only thing here at the
present time is they c¢laim to he entitled to a reasonable
compensation,

THE COURT: There were several defendants—
several parties made defendants in this case, Mr. Hen-
derson, whose names 1T don’t remember. What is the
state of the pleadings as to those?

MR. HENDERSON: Well, we will take up the first
case. We will take up the case of the Pingree Sugar
Company. Now, Iirnest R. Woolley’s default has heen
entered; the Wells Fargo Nevada National Bank’s de-
fault has been entered: Jobh Pingree is represented by our
firm; the Republic Casualty Company is represented hy
Mr. Pence of Salt Lake, and Harry S. Young, trustee in
bankruptey of the Pirgree Sugar Company, default has
been entered.  Mr. Pence is here. So that all the parties
scem to be here in the case of Tlenderson & Johnson vs.
Pingree Sugar Company. In the case of Henderson &
Johnson vse Tooper Sugar Company, Bankers Trust
C'ompany, garnishee, rnest R. Woolley, Guardian Fire
I'nsurance  Company, Continental Casualty Company,
Idaho State Bank of Twin IFalls, First National
Bank of Kemmerer, and Heber . Carver, trustee
i bankruptey  of the Hooper Sugar Company and
Frnest R, Woolley’s  defaults have heen  entered.
The  Guardian  Fire Insurance Company is repre-
sented by us, the Continental Casualty Company is repre-
sented by us and the ldabo State Bank of Twin Falls. Tt
is only a question of notice, when the garnishment was
served and [ think that is admitted under the pleadings

(B. of E,
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and we told them we would attend to that for them. The
First National Bank of Kemmerer is represented by the
same parties who represent the Bankers Trust Company,
Heber C. Carver, trustee in bankruptey of the Ilooper
Sugar Company, default has been entered so the parties
are all here, outside of those whose defaults have been
entered.

THE COURT: Now, what ts the elaims of those who
have appeared?

MR. HENDERSON: I will rcad the answer of the
Idaho State Bank of Twin Ifalls.

(Pleadings read by Mr. llenderson).

TIKE COURT: There is one thing that is stated in
that answer ot the Hooper Sugar Company pending the
disposition of that stock, I have forgotten what the date
of that was, that seems to be denied. '

MR. HENDKERSON: They deny it in toto.

THIE COURT: T think the burden of that matter
would be with the garnishee, the Bankers Trust Com
pany, and of course you deny the expenses and compen
sation of the Bankers Trust Company for administering
the trust, that would throw the burden on the Bankers
Trust Company. Now, so far as Krnest R. Woolley 1s
concerned, there has been a statement made here, on
which | denied leave to amend, but there has been a state-
ment made here that there is an assignment made by
Woollev of his Interest, whatever it was, to Mr. Sanders.

Sanders has not appeared here, 1 would much prefer that
he had—but so far as Woolley’s interest is concerned, 1
think if the Bankers Trust Company is defending either
under Woolley or Sanders, it is their business to show
what the interest of Woolley wag, or is, at the time the
stocks were deposited with it or at this time, for that mat-
el M UR I LSS5 MRS sty gty of
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on the part of the judgment creditor, the garnishment
creditor, except the non-payment of the judgment, ex-
cept that it has recovered final judgment and that there
it a garnishment or execution and attachment.

MR. HENDERSON : It wasn’t any attachment, it
was a writ of garnishment issued, issued originally.

THIS COURT: The burden will be on you to show
that vou had obtained your final judgment as against the
earnishee because you would have no right for an order or
Judgment against it until the final judgment of the mair,
creditor. It seems to me that is about all that is neces-
sary for the garnishee to prove here. As I remember it,
the answer of the garnishee sets out these other attach-
ments or service of writs of garnishwment, and 1 think
fixes the date in their answer. It seems to me under the
1ssues as presented here, about the only thing the Ban-
kers Trust Company has got to do is to show what inter-
est Woolley or Sanders has, and also show what their
expenses, or what they claim to be their expenses and
compensation.  This same matter has been before this
court sometime since upon motions to set aside the order
herctofore made direeting the delivery of that stock to
the sheriff of Salt Lake County for sale under exeeution.
As 1 understand it now, the record shows that the order
was vacated and an order made upon all of these parties
who are made parties defendants—to be made parties de-
fendant, to be served with proeess. There was a great
deal of testimony taken and introduced on that motion as
I remember it. Whether that is considered a part of this
procecding at this time, or whether you want that testi-
mony taken anew

MR. PARSONS: DPerhaps I may clarify that by
saying, vour Ilonor, that the position of the Bankers
Trust Company is that all interested parties be brought
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imto the case, that such are the proper ones to litigate this
question of title, the Bankers Trust Company is not inter-
ested in that.

THE COURT: They were all brought in who were
alleged to be interested at the time the order was madle,

ofE.12) 1 think under the eircumstances, Mr. Sanders on this

application to be substituted for Woolley here, he has not
made any such application. 1le can proceed cither in
the name of Woolley or have himself substituted.

MR. PARSONS: We are not proceeding under the
name of anyone but ourselves, your Ilonor.

THE COURT: I understand that.

MR. PARSONS: Is it your Honor’s conclusion that
we proceed in that matter—we proceed first with the tak-
ing of testimony?

THE COURT: You proceed and show what your
expenses were and your claim for compensation.

JOHN K. HARDY, a witness called in behalf of the
garnishee, ‘being first duly sworn, testified as follows :

DIRECT EXAMINATION

My name is John K. Ilardy. 1 am Vice-President
and managing officer of the Bankers Trust Company,
the garnishee in this action.

E.13) Garnishee’s Exhibits I’ and **F”’ severally of-
fered and received in evidence, and were in words and
figures as follows, to-wit :

[ 14] b
THE NATIONATL BANK OF COMMERCE
Ogden, Utah.
November 8, 1920.

“Bankers Trust Co.,

Salt Lake City, Utah.
Gentlemen:

Herewith certified copy of the minutes of the
special meeting of the Board of Directors IotéYtLle
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Hooper Sugar Company, held on November 5th,
which is self explanatory.
Yours truly,
J. H. RILEY,
Cashier.”’
“F”

““Minutes of a speeial meeting of the Board of
Directors of the Iooper Sugar Company held at
the National Bank of Commeree, Ogden, Utah, on
the fifth day of November, A. D. 1920, at the hour
of 3:30 o’clock P. M.

‘“A special meeting of the Board of Directors
of the Tlooper Sugar Company was duly called
and held at the office of the National Bank of
Commerce at Ogden, Utah, on the 5th day of No-
vember, 1920, at 3:30 P. M. There were present
Job Pingree, P. T. Wright, Frank Pingree and J.
H. Riley of the members of the Board.

“The meeting was called for the purpose of
authorizing the distribution of the stock of the
Interstate Sugar Company, constituting the assets
of the Company, to ereditors of the Hooper Sugar
Company, whose claims have been approved. Af-
ter some discussion by the members of the Board,
the following resolution was presented:

“RESOLUTION

“RESOLVED; That the capital stock of the
Interstate Sugar Company, constituting the as-
sets of this Company, held by the Bankers Trust
Company of Salt Lake City as trustee for this
company and its ereditors, be distributed to credi-
tors of the company whose claims have heen ap-
proved, in the following amount and to the fol-

lowing named creditors:
“Amount of Note Preferred Common

Stock Stock

“National Bank of Commerce,

Ogden, Utah ... $25,000.00 18,000.00 12,000.00
“Frank Pingree, Salt Lake City,

Utah .. 30,000.00 21,600.00 14,400.00
“Frank Pingree, Salt Lake City,

Utah .. 20,000.00 14,400.00 9,600.00
“P. T. Wright, Salt Lake City,

Utah . 30,000.00 21,600.00 14,400.00
“First National Bank of Xem-

merer, Wyoming _........__.._.... 15,000.00 10,800.00 7,200.00
“First National (O. B. Gilson).... 10,000.00 7,200.00 4,800.00
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“First National (J. H. Riley)...... 15,000.62 10,800.00 7,200.00
“State Bank of Provo, Utah......._.. 7,5600.00 5,400.00 3,600.00
‘“‘National Bank of Commerce,

Ogden, Utah ... 1,500.00 1,080.00 720.00
“J. N. Ireland & CO.ccoveeeieiin . 10,000.6G0 7,200.00 4,800.00
“J. N. Ireland & Co. (J. Pingree) 10,000.006 . 7,200.00 4,800.00
“McCornick & Company, Bankers

(C. Pingree) .oeeoooeeeeeo. 32,600.00 23,400.00 15,600.00
““McCornick & Company, Bankers

(L. Pingree) ... 32,500.00 23,400.00 15,600.00
“National City Bank......._..._.___...._. 30,000.00 21,600.00 14,400.00
“First National Bank of Layton.. 4,000.00 2,880.00 1,920.00
“First National Bank ot Preston.. 4,500.00 3,240.00 2,160.00
“Commercial National Bank of

Smithfield ... 3,700.00 2,664.00 1,776.00
“Knight Trust & Savings Bank.... 25,000.00 18,000.00 12,000.00

“Stockgrowers Bank of Pocatello,

Idaho ...l 30,000.00 21,600.00 14,4006.00
“Charles D. Boettcher.. . 20,660.00 14,4200.00 9.600 00
“E. R, Woolley......_.. .. 20,000.00 14,400.00 9,600.00
“E. R. Woolley..... ... 4,500.00 3,240.00 2,160.00

“Amount of Cla'm
“Henderson & Johnson.............._... 3,000.00 2,160.00 1,440.00
“Devine, Stine & Gwilliam......._._.. 5,000.00 3,600.00 2,460.00
Total..__.............. $381,500.00 271,080.00 185,720.00

“AND BEIT FURTHER RIESOLV!'CD : That
the said trustee be authorized and directed to
cause proper transfers of the said stock in ac-
cordance with the foregoing list, notify said eredi-
tors to surrender notes or other evidences of In-
debtedness, take proper releases, and thercupon
to deliver stock of the Interstate Sugar Company
in the respective amounts to the respeetive named
ereditors.

C“AND BE IT FURTHER RESOLVIGD : That
the halance of the stoek of the Interstate Sugar
Company held by the trustee, to-wit, 20136 shares
preferved and 13424 shares common be held by
the trustee for further direction as to distribution.

“AND BE I'l' RESOLVED: That the Seere-
tary of the Company be directed to properly certi-
fv a copy of this Resolution to the said trustee as
its authority in the prenises.

““Which resolution, upon being put to vote was
passed unanimously by the Board There heing
no further business, the meeting adjourned, sub-
jeet to call.

“J. H. RILEY,

(XS]
ceretayy.
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“I, J. Il. RILEY, do hereby certify that I am
the Secretary of the Hooper %ugar C()mpany, a
corporation, and further certify that the foregoing
is a true and correet copy of the Minutes of thc
meeting of the Board of Directors of the Hooper
Sugar (,0111])‘111\ held on tho oth day of November,
IS)ZU at 3:30 o’cloek 1.

““J.H. RITEY.

Garnishee’s Tixhibit “F was served upon the gar-
nishee, Bankers Trust Company, on November 9, 1920.

Garnishee’s Kixhibit ““G”’ was offered and received
im evidence, and was in words and figures as follows, to-
wit :

“THE NATIONAL CITY BANK,
of Salt Lake City
““Dee. 4th, 1920.
““Bankers Trust Company,
““Salt Lake City, Utah.
“Gentlemen:

““This letter will be your authority to issue
in the name of Frank Pm(rleo, stock certificates
aceuring to me in connection with the adjustment
of the lloope'r Sugar Company claims for whom
vou are acting as Tlustoe and I ask that you have
the Interstate Sugar bt()(‘k both preferred and
conmmon, representing my 1ntowst in those claims,
issued as above indicated.

“Yours very truly,
“JOB PINGREE.”

Garnishee’s Kxhibit ““G’’ was received by Bankers
Trust Company December 8, 1920,

Garnishee’s Exhibits “H’? and ““I’’ were severally
offered and received in evidence. Kxhibit “H’’ is a writ
of execution served upon Bankers Trust Company
In the case of First National Bank of Kemmer-
er, Wyoming, against the Hooper Sugar  Com-
pany, and Garnishee’s Eixhibit ““I’’ is an execution issued
out of the Distriet Court of Salt Lake C‘ounty in the case

of the First National Bank of Kennnerer roming
Digitized by the Howard W. Hunter Law Library, J. Reuben blark aw Schi f
Machine-generated OCR, may contain errors.

(B.ofE.

(B. of E.

(B.of E.1



E.19)

E. 20)

E.21)

. 22)

. 23)

54

Hlooper Sugar Company, a corporation and J. I1. Riley.

The certificates of stock of Interstate Sugar
Company constituting the subject matter of this
controversy were delivered to Bankers Trust Com-
pany June 22, 1920, and that stock has been continuously
i the possession of Bankers Trust Company ever since.

The papers in this trusteeship were received
on June 22, 1920. The papers that were delivered
to the Trust Conmipany consisted of a contract
between Igrnest R. Wooley and certain stockholders and
ereditors of the Hooper Sugar Company and the Pingree
Sugar Company, together with others, stock in the Inter-
state Sugar Company issued in favor of the Pin-
gree Sugar Company and Hooper Sugar Company
carrying a total wvalue of $1,070,000. Subscquently
there was filed with us a second copy of the con-
tract executed by some three individuals

there was filed
with us an agrecment at a later date between the Knight
Trust & Savings Bank, holders of Pingree bonds and
shortly after the reception of the papers of the Trust
Jompany at the time we received them we issued our re-
ceipt; there was delivered to us Certificate No. 13 for
270,000 shares of the preferred stock of the Interstate
Sugar Company, issued to the Pingree Sugar Company,
unendorsed; Certificate No. 14 for 300,000 shares of the
preferred stock ot the Interstate Sugar Company issued
to the Ilooper Sugar Company, unendorsed; Certificate
No. 14 for 300,000 shares of the common stoek of the In-
terstate Sugar Company issued in favor of the Pingree
Sugar Company, unendorsed; and Certificate No. 15 for
200,000 shares of the common stock of the Interstate
Sugar Company issued to Hooper Sugar Company, unen-
dorsed. These certificates of stock in the Interstate Sugar
Compan\ were issued in error. ItR was hs Ve tl({ that
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the certificates of stock deposited with the trustee had
been issued in number of shares equal to the par value of
the stock in dollars, and on a later date, August
19th, we were furnished with certificates as follows: No.
15, preferred stock of the Interstate Sugar Company is-
sued in favor of the Pingree Sugar Company for 2700
shares: No. 16, common stock, Interstate Sugar Company
issued in tavor of the Pingree Sugar Company for 39,000
shares; No. 16, preferred stock of the Interstate Sugar
Conmpany issued to the Hooper Sugar ACompany for 3,000
shares; No. 17, common stock of the Interstate Sugar
Jompany issued in favor of the Hooper Sugar Company
for 20,000 shares. The par value of preferred stock is
$100.00 per share; and common stock is $10.00 per share.

On August 16, 1920, the trustee; Bankers Trust Com-
pany, was served with a writ of garnishment in the case
of llenderson & Johnson vs. Hooper Sugar Company.
That was shortly after the reeeption of the papers by the
trustee, which garnishment was duly answered on Novem-
ber 11, 1920. The trustee was then served with writ of
garnishment in the case of Guardian Fire Insurance Com-
pany vs. [looper Sugar Company, which garnishment was
answered on December 3rd.  On November 11, 1920, the
trustee was served with garnishment in the case of Con-
tinental Casualty Company vs. Hooper Sugar Company,
which was answered on November 11, 1920. On De-
cember 3, 1920, the trustee was served with garnish-
ment 1 the case of Idaho State Bank of Twin Falls vs.
Hooper Sugar Company and Parley T. Wright, which
garnishment was answered on  December 3, 1920.
On January 21, 1921, the trustece was served with
a writ of garnishment in the case of Iender-
son & Johnson vs. Pingree Sugar Company, which gar-
nishment was answered on January 27, 1921. On Jan-
uary 21, 1921, the trustee was served with a writ of gar-
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nishment in the case of Job Pingree vs. Pingree Sugar
Company, which garnishment was answered on January
27, 1921. On April 27, 1921, the trustee was served
with a writ of garnishment in the case of the Wells Fargo
Nevada National Bank vs. James Pingree and others,
which garnishinent was answered on April 29, 1¢21. On
February 21, 1921, the trustee was served with a writ
of garnishment in the case of the Republic Casnalty Com-
pany vs. Pingree Sugar Company, which was answered
[February 26, 1921. On July 27, 1921, in the case of
the First National Bank of Kemmerer vs, Hooper Susar
Company the trustee was served with a writ of exceution
on June 9, 1921. In the case of the First National Bank
of Kemmerer vs. llooper Sugar Company the trustee
was served with a writ of exceution on March 1, 1921,
The trustee was served with a writ of execution in the
case of the Idaho State Bauk of Twin Falls vs. Iooper
Sugar Company, Parley T. Wright on July 28, 1921.
The trustce was served with a writ of execution in the
case of Henderson & Johnson vs. Pingree Sugar Con-
pany on February 4, 1921. The trustee was served
with a writ of execution in the case of Job Pingree vs.
Pingree Sugar Company on July 28, 1921, The trustec
was served with a writ of execution in the case of the
Republic Casualty Company vs. Pingree Sugar Company
on May 18, 1921. The trustee was required to and did
make answer to all writs of attachment and of execution.

On March 9, 1923, the trustee was served with a
copy of the reply of Wells Fargo Nevada National Bank
to the answer of Bankers T'rust Company as garnishee in
the case of the Wells Fargo Nevada National Bank vs.
James Pingree and O. B. (iilson.  The trustee was served
with written demand by Heber C. Cayver, trustee in bank-
ruptey for the llooper Sugar Company, for the delivery
to said trustee of all the stock held b 'ert]l'aear Eﬁaa%l%%ﬁé%ll'lé((%gt
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Company, to which demand reply was made by Bankers
Trust Company, as trustee, under date of March 19, 1923.
On November 8 1920, the trustee reccived from the
Secretary of the Hooper Sugar Company a certified cop
of minutes of a special meeting of the Board of Directors
of that company directing the trustee to transfer and dis-
tribute to the creditors of the Hooper Sugar Company the
stock of said sugar company standing in the name of the
IHooper Sugar Company. [ think the letter of transmit-
tal was dated the 8th and received hy us on November
9th. Under date of February 5, 1921, Mr. 1I. A. Mac-
Millan submitted to the trustee the question as to whether
or not the Bankers Trust Company as holder of various
papers and stock of the Interstate Sugar Company was
willing to permit an arrangement whereby the stock
ol said Interstate Sugar Company deposited with the
Bankers Trust Company for the henefit of stockholders
and ereditors of the Pingree Sugar Company may
he forwarded to the trustee under the bond issue
then standing against the Pingree Sugar factory to
be substituted as sceurity under said bond issue. Mr.
MacMillan explained that the Board of Directors of the
Pingree Sugar Company was to meet and pass a resolu-
tion requesting the release of the buildings, machinery
and equipment from the trustee, and the holders of honds
were to lend their consent to sneh release and a substitn-
tion as security of the stock of the Interstate Sugar Coni-
pany, by this to permit the removal of the Corcoran
mill at Whitney, Idaho, it being understood that if sueh
substitution were effected a suit in foreelosure would be
instituted under the supervision of the trustee of the Pin-
gree Sugar Company. Under date of May 28, 1921, Mr.
Frank Pingree notified the trustee that he held order of
Job Pingree against the Hooper Sugar Company for

$150.00, and asked that we make a record of this claim so
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that distribution of securities held by the Pankers Trust
Company would not be made unless this claim was con-
sidered with all the others. Correspondence in connee-
tion with this trusteeship was had with the First National
Bank of Coreoran, California; with the legal depart-
ments of the San Joaquin Power & light Corporation,
Bakersfield & Kern Eleetric Railway Company, Midland
Counties Public Service Corporation, and the Fresno City
Water Company, and all court proecedings arising out of
the Ilenderson & Johnson garnishment and writs of ex-
ecution have involved an attendance in court and resulted
in litigation that found its way to the Supreme Court.
In the case of the Republie Casualty Corporation vs. Pin-
gree Sugar Company, the Sheriff of Salt Lake County
served mnotice of sheriff’s sale of the stock in
the hands of the Bankers MTrust Company, such
sale to be held on August 8, 1921. In conneetion with
the notice of sale demand was made for the surrender of
the stock to be sold under the sheriff’s sale. Now, In
addition to all these matters of court and files of record,
this trusteeship has been active continuously practically
since it came into the hands of the trustee. Not only at-
torneys representing the parties of interest to it have
called upon the trustee for information, but the parties at
interest themselves have called.  Demands not only from
the court, but from attorneys and individuals to turn over
this stoek have been made on numerous oceasions. We
have been threatened with court action for not turning
the papers over, and all of this has resulted 1 preparing
answers to the garnishments and writs of exceution, and
we had to employ counsel, or engage the services of our
gencral counsel in representing us in court.

The par value of the stock of the Interstate Sugar
Cfompany that came into our possession by way of this

trust is $1,070,000.00. 1 know nothing of its imtrinsie
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value, nor did I at the time it came into our possession.

I have been managing officer ot Bankers Trust Com-
pany for a period of five years, and during that time have
upon many oceasions in court proceedings fixed the com-
pensation of our company for services as recciver and
trustee and other services of a similar nature as this, and
in the performance of my duties as such manager during
that period of time T have had immediate charge and
supervision of all the trust company has done in the ad-
ministration of its various trusts. In my opinion a reas-
onable fee for the trust company for its services in this
trust would he $4,280.00; for reimbursement for cash out-
lays, $174.54. That fee is arrived at on the basis
ol the fees we charge as fees for acceptance of trusts one-
tenth of one per eent of the value ol the property accepted
in trust only, the fee ranging from one-tenth to one-
twentieth of ene per cent. [ have based that on one-twern-
tieth oi one per cent for four years and a closing fee of
one-tenth of one per cent, taking the value of $1,070,00:.00
which was the face value of this stock.

In the course of my service as managing officer of
Bankers Trust Company I have had occasion to fix in pro-
ceedings in court in matters of this kind, counsel fees ren-
dered  for our company. Bankers Tinst Jompany
has and was required to employ counsel to ad-
vise it in matters relating to the administration
of this trust, and almost immediately after the
stock eame ‘into our possession, and on at least four
occasions subniitted to counsel matters which involved
a legal opinion rendered by counsel, and the Trust Com-
pany was compelled also to appear in court with counsel
m connection with the case of Ilenderson & Johnson vs.
the ITooper Sugar Company and vs. the Pingree Sugar
Company, and that matter was carried to the Supreme
Court of this state. I don’t know that T ean elaborate
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further upon the service rendered to the Trust Company
by these attorneys in this matter. Bankers Trust Com-
pany has incurred an obligation to pay a reasonable at-
torney’s fee to its counsel for scervices rendered in this
matter.

I don’t know whether or mnot the outstanding
honds of the Pingree Sugar Company have been
surrendered or cancelled, or the trust deed or miort-
gage referred to as given by the sugar company to secure
paynient of said boud, has been released or discharged
of record.

The following provision is contained in the agree-
ment upon which this trust was predicated, to-wit:

“The capital stock of said looper Sugar Conmpany
now pledged and held as collateral shall be delivered to
the Bankers Trust Company with directions to deliver the
same to said Woolley upon the deposit with said Bankers
Trust Company of the securitics hereinatter agreed by
him to be deposited with said Bankers Trust Company,”’
has not been performed.

(farnishee’s Kxhibit ¢ A’ was offered and received
in evidence, and was in words and figures as follows, to-
wit

“Salt Lake City, Utah,
“January 15, 1924,

‘“ Bankers Trust Company,

““Salt Lake City.

““(fentlemen:

“You will please take notice herchy that
George K. Sanders of Salt Lake City, Utah, has
heretofore acquired and ix now the owner of all
of the interest heretofore owned or possessed by
Frnest R. W 0011(*\ of, in and to 500,000 of the com-
mon stoek and 750 ()O() of the preferred stock of

the Interstate .\ugdr Company, which said stock
1s now held in eserow by you.
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said stock or any part thereof to any person or
persons without an order from me,
“George K. Sanders
By Marioneaux, King & Sehulder,
““IHis Attorneys.”’
Farnishee’s Ioxhibit ““C”” was offered and received (.ofE..
m evidence, and was in words and figures as follows, to-
wit:
““Salt Lake City, Utah,
“Mareh 3, 1024,
““Bankers Trust Company,
“Salt Lake City, Utah.
““Gentlemen:

“On January 15, 1924, we forwarded vou, as
attorneys for George K. Sanders, notice that he
had theretofore acquired and was then the owner
of all of the interest theretofore owned or pos-
sessed by Krnest R. Woolley, of, in and to 500,000
shares of the common stock and 570,000 sharves of
the preferred stock of the Interstate Sugar Con-
pany, which said stoek is now held by you in es-
crow, and on January 17, 1924, vou wrote and ac-
knowledged receipt of said eommmunication.

“Suprlementing our letter of January 15, 1094,
we hereby mnotily you that George E. Sanders
heretofore acquired all of the interest in and to
all of said stock above referred to and herctofore
claimed to be owned by the Pingree Sugar Con-
pany, a corporation, or its Trustec in Bankruptey
of said Corporation, and also all of the interest
claimed to be owned by the Hooper Sugar Con-
pany, a corporation, or its Trustee in Bankruptey,
and all interest claimed therein by The Pioncer
Sugar Company, a corporation, or the Iuterstate
Sugar Company, a corporation, and yvou are here-
by notitied not to deliver said stock or any part
thereof to any person or persons without an order
from me.

“You are further notified that all of said in-
terest from the said Krnest R. Woolley and said
corporations, and the said Trustees in Bankruptey
were transferred and delivered to the said George

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.



of K. 48)

of E. 49)

62

F. Sanders on and prior to the 18th day of De-
cember, 1923.
“Yours very respectfully,
CGRORGE K. SANDE RS,
““By Marioneaux, King & bchul(]u,
“His Attorneys.”
Garnishee’s Exhibit 17 was offered and received
in evidence, and was in words and figures as follows, to-
wit
‘(Copy)
CFCASSIGNMENT
“KNOW ALL MEN BY TIHESE PRESENTS:
“*That tor and in consideration of $1.00 and
other valuable considerations, 1 hereby sell, as-
sign, transfer and set over unto George I4. Sanders
of Salt [ake City, Utah, all my 11011‘( title and in-
terest of, in and’ to 5]>o()() 000. of th(* common stock
and .‘B.)t(),()()(). of the preferred stock of the Inter-
state Sugar Company, which said stock is now held
by the Bankers Trust Company of Salt Lake City,
Utah, in eserow. And this assignment s'hdll
authorize and empower the said (}emue 0. San-
ders to take and receive said stoek from said Banl\—
ers Trust Company and to exceute the necessary
and proper receipts therefor, as tully as 1 might
do in the premises.
“IN WITNESS WHEREOF, T have hereto
set my hand this 18th day of December, 1923.
““Witness :
““N. VanDan, Jr.
(“‘Signed) ‘““Ernest R. Woolley.”’

((r.unlsheo Fixhibits ““ A, ““C” and “D” were
admitted for the purpose of showing that Bankers Trust
Company was notified by George K. Sanders of the fact
that the latter claimed to be an assignee of Krnest R.
Woolley.)

I might add only in connection with the ad-
niinistration of this trust that T have been sub-
poenaed as a witness to produce these papers; first in the

United States Court by Mr. IHenderson in the case ag am.st
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Mr. Pingree. I have been subpoenaed twice as a witness
i the City Court in Salt Lake in eonnection with the

actions against Krnest R. Woolley.
THE COURT: Were you subpoenaed by the State?
WITNESS: By the state in the City Court cases.
THIG COURT: Did you get your compensation

there?
CROSS EXAMINATION BY MR. HENDERSON

I have testified that $4,280.00 was a reasonable fee (B.ofk.:

to the Bankers Trust Company for the work done by it
I reference to this trust or cserow.
THI COURT:  That included the $174.00?
WITNESS: It was inclusive.
This item of $174.54, money paid out by Bankers
Trust Company is made up by the following items:
$8.49, account expenses for trip to Ogden with
witnesses. I didn’t bring the ledger date
on that, but I think it was the first trip that

we came up last summner in this suait.
$4.00, on account of second trip.

$08.40, on account of transeript of procecdings

here and costs in connection with the ap-
peal $93.65.

$93.65, to the Supreme Court which was the cost in (s.otE.5:

the writ of prohibition against this court
from the Supreme Court last fall. This is
the only sum paid out on this account so
far as our records show;
all of these expenses being ineidental to the trial of this
matter last summer.

The fee of $4,280.00 is hased upon the theory that
the stock is worth $1,070,000.00, and Bankers Trust Com-
pany’s fee were the stock practically worthless. 1 ex-
plained that our fee was based on the acceptance fee of

one-tenth of one per cent which is customary fee for
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trusteeship; that the standard fees were from one-tenth
to one-twentieth of one per eent per annum for the time
that it 1is carried, and one-tenth on the closing
fee. My testimony of $4,280.00 is based on the
minimum charge we make for trusteeships, but that
fee does include compensation for the trouble we have
been to. 1t covers the entire service of the trustee. This
tfee includes all court work, evervthing in connection with
the trust with the exception of the attorneys’ fee and
that only for special counsel in connection with the court
cases. I may put it this way: In charging our fee that
we have fixed on this, it is supposed to cover services
rendered in connection with that trust unless they arve
of an extraordinary nature where they might be in-
creased. Our fee of $4,280.00 to which I have
testified includes all matters 1 have testified to.
Jt 1s all the work we have done 1 conneetion
with this trusteeship, and includes everything with the
exceeption of the attorneys’ fee. We would have charged
$4,280.00 whether any garnishment had been served or
not, or whether we had had any law suits or not, but that
fee covers all service in connection with this trusteeship,
and this takes into consideration both garnishments and
lawsuits. The fee of $4,280.00 is the minimum fee, and
is based upon the wvalunation of $1,070,000.00. Our
fec is based on the services that we rendered.
Trust Companies have adopted what they call a
standard fee for trust serviees, and in charging for this
service which we have rendered, we have applied to this
sorvice the minimum fee which would be charged for
trusteeships.  The fee is fixed according to American
Bankers Trust Company’s schedule according to the
responsibility and the risk assumed by the trnstee. Now,
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companies in the United States is one tenth of one per
cent of the value of the property coming in. In other
words, it we are called upon to issue bonds and act as a
trustee we' receive an acceptance fee of one tenth per
cent of the value of the bonds issued, and the schedule is
twenty-five cents for certification of each bond with an
agreed figure taken for payment of interest, then with
the closing fee on it. The schedule we have figured this
fee on, as near as it can be worked out, is based on what
I regard as the minimum of charges for a trusteeship.
It was a difficult matter to arrive at an exact fair charge
on this, for the reason that I draw a fair salary from
fhe trust eompany—it has not been because of the desire
to dispute the people who had rights, but with the desire
to maintain the integrity and respect that the trust com-
pany had given.. We were put to all this trouble and I
have applied to it what I regard as a minimum fee for
similar services.

THE COURT: Is that commission charged on the
par value or the market value?

ANSWER: T mean the par value, and in this in-
stance anless the trustee had understood that the stock
had a value, hecause property was being turned over for
the stock, we would have had a more definite under-
standing.

QUESTION: T know that, did you have an under-
standing when the stock was deposited there.

ANSWER: Only this, Mr. Woolley, when he de-
posited it stated that he would pay us a fec of from ten
to fifteen thousand dollars. T sheuld say if the market
value of this stock were one dollar this was an extremely
reasonable fee by reason of all the labor that has been
attached to it and by reason of the responsibility which

(B.ofE. !

we assumed, The first time 1 consulted an at- (B.ofE.5
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torney was when Mr. Woolley brought the papers
down. I called Mr. A. C. Ellis and consulted him
on June 22, 1920. We have not paid Mr. Ellis anything
for that service, nor has he sent us a bill for it. Mr.
ItHis has a retainer from the Trust Company of $25.00
per month, but that retainer did not include such services
as that rendered by him to us at that time. Upon that
occasion Mr. Kllis dictated a letter which I signed. That
was all he did wupon that ocecasion. The next
time I employed an attorney was when the
garnishments were served. T think your garnishment
first. The answer to your garnishment was prenared by
Mr. Douglas, our office attorney, after consultation with
Mr. Ellis, and thereupon it was re-submitted to Mr. Ellis.
Mr. Ellis did not submit a bill for that service. There was
no charge for Mr. Douglas’ service. T haven’t a com-
plete memorandum of my ealls upon counsel, but I have
a recollection as [ have testified. I ean’t give this now
chronologically. We had to consult attorneys when you
served written notice on us if we let any of that stock
go we would perhaps render ourselves liable. Had to
consult attorneys when Mr. Woolley served notice on us
in that particular. We consulted attorneys and had
written opinion when the Hooper Sugar Company fur-
nished this certified copy of its resolution with relation
to  the distribution of this stock. The written
opinion I have referred to was from the firm of
Dickson, Ellis & Adamson. T haven’t the opinion with
me, and there was no charge made at that time for it. I
don’t remember the next tinte T called upon counsel. T
testified that I had to eall on them very frequently with
relation to these demands which have been made upon us
for delivery of the stock. Our attorneys advised us to
hold it until we had a court dd udica E]OI();l of the %}1§§Lpf

Digitized by the Howard W. Hunter Law ler Yy, J. Reul ark Law Scl
Machine-generated OCR, may contain errors.




67

the parties in this contract, the position they have always
taken. 1 am not giving the oceasions to you chronologi-
cally upon which I consulted counsel, T am simply picking
out the items as they occur to me. 1 think the next con-
sultation was on the request Mr. Herbert MaeMillan
made for the substitution of the stock of the Interstate
Sugar Company, taking of the bonds of the Pingree
Sugar Company, that matter was gone into very thor-
oughly with him. We concluded we couldn’t deliver the
stock to him. There was no separate bill rendered us
by our counscl for that service. I presume the next item
was when the Sheriff gave notice of the sale of this stock.
The Sheriff of Salt Lake County published the date of
sale and made demand for the stock. Our attorneys were
consulted at that time to direct the trustee, and
directed the trustee not to turn the stock over
to the Sheriff for that sale. Our counscl prepared
for us the answers that were given to the Sheriff and
the various writs of exccution that were served on us. 1
think the next important thing was when an order was
taken out ol this court to deliver the property or the
stock to the Sheriff. Upon that occasion we had been
brought into court on an order that was taken in an
ex parte motion. We had no notice of it until we were
nearly in contempt of court. I stated from the stand to
the court that the only thing we wanted was to be pro-
tected In the delivery of that stock as against an action
by any party who had an interest in it. I think our coun-
sel at that time had in mind that the only way we would
be safe from such an action was to bring the parties into
court and have the question finally litigated there. T had
hoped we had done so, but 1 wondered today whether
we had. 1 am not now insisting that the stock should be

turned over hecause of the eonditions of the contract of
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June 19, 1920, have not been ecarried out or
anything of that kind. T understood this hearing
today would bring in all parties who should elaim an in-
terest whatsoever in this matter into court and the court
here would give an adjudication of those rights. In con-
nection with the presentation of the facts with relation to
the claim of Mr. Sanders are matters that eame up, how-
ever, in the second letter only, and 1 felt we owed it to
the court to present that matter to the court. We have
no interest in this other than it shall go, and when it does
go out of our hands we are amply protected against any
action of any ereditor. Mr. Sanders talked to me for the
first time last evening at 6:00 o’clock. Mr. Sanders’ at-
tornevs Marioneaux, King & Schulder talked to me last
night about 6:00 o’clock in Ogden in the presence of Mr.
Sanders. About a week ago Mr. King called over the tele-
nhone in relation to this matter, and they have not talked
to me about what our position would be in this matter.
None of them have talked—they have stated that the
trustee unquestionably would be entitled to some comn-
pensation, but I never discussed with them the compensa-
tion. 1 remember talking to you, Judge Iender-

.son, in August  of this  vear. Our fee was

mentioned hut not in any amount. T said I did not know
what our fee wonld be but it would be reasonable. You
said the stock was worthless: I didn’t say it was. At that
time I didn’t eontradiet, but T have since, being informed
it has value, but it is not upon such value that 1 fix our
fee of $4280.00. You told nie at that time that if we
would turn that stock over to the Sheriff you would give a
release from the trustees in bankruptey or from the as-
signee of the trustee in bankruptey in behalf of the eredi-
tors of the Hooper and Pingree Sugar Companies, but

vou didn’t tell me vou would give me a release hom Ml‘
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Woolley. I knew Mr. Woolley owned this stock, because
I had a contract that showed he owned it, a contract.
In the light of developments yesterday that he
had transferred his right to Mr. Sanders, I don’t
think Mr. Woolley is the owner of that stock to-
day, but Mr. Woolley has never informed me,—he hasn’t
{o this day, that he doesn’t own that interest. Practically
all of the costs of $174.54 was incurred in suing out the
writ of prohibition against this court. I don’t know
whether or not we lost in that case, the very fact that we
are today here for the purpose of having all the rights
adjudicated is rather evidence we won in that case. 1
want to charge for what I regard as very good legal ad-
vice, and I think the fact we are here today to adjust
these matters proves it.

THE COURT: Didn’t the Supreme Court in dis-
posing of that case give a judgment for costs against
solmeone ?

MR. PARSONS: T don’t remember, vour Honor,
but the court held the writ of prohibition was
not the proper remedy. Our remedy was by ap-
peal. I presume the costs were awarded to the defendant
in our application for a writ of prohibition so far as the
suit was concerned. I have no positive recollection
about it.

THIE COURT: That would be the defendant’s costs,
according to that.

MR. PARSONS: As between the Trust Company
and that defendant in that suit, but I take it that has
nothing whatever to do with the proper allowance to
this trustee for a reasonable expenditure in the defense
of this trust company. The awarding of costs in that
suit related to that suit only and not to allowance for the

trustee for expenses reasonably ineurred by hin.
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THE COURT: That is very true, the greater part
of that $174.00 were expenses or court costs incurred in
suing out that writ.
RE-DIRECT EXAMINATION

BY MR. PARSONS: In my judgment a reasonable
attorneys’ fee for the services rendered by counsel that
I have enumerated in response to Judge Henderson’s
(uestions would be $2500.00.

RE-CROSS EXAMINATION

BY MR. HENDERSON: This $2500.00 will cover
the drawing of the receipt to Mr. Woolley. T have not
figured the amount applicable to that item in dollars
and cents, but I have had it—-gonc over it rapidly. Tn
the light of future developnients T would sav that the
advice he gave us on that receipt was worth $1500.00 to
the trustee at least, but that isn’t the way upon which I
base my judgment as to what the fee should be.
Mr. Ellis has told us what he wanted as a
fee, but has not rendered it in a form of a written bill.
When you asked me what | thought the preparation of
this receipt by Mr. Ellis was worth to the trustee, I put
it at $1500 because I thought it was of very great value.
I don’t know how to segregate the fee as to just what
that service would be worth. T am estimating it on the
full time on the tfull amount T charged, the total of the
services. I think Mr. Ellis was busy on that receipt per-
haps an hour and a hall’ or two hours, and I think his
services in that regard was worth $1500.00 to the trustce
of the Bankers Trust Company. It was worth
that sum to the Bankers Trust Company because
I think we were protected under the trust receipt
that we gave. There is nothing in this evidence that we
have been fighting for Woolley—1I am not representing

Woollex. T have no interest in. Mr. Woolley, 1 resent
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the charge vou made against us this morning that we
were representing Mr. Woolley, We are not represent-
ing Mr. Woolley except as to any rights he may have
already. With relation to attorney’s fees, I don’t know
Just how many days we have been in eourt. We have
been in court two or three days in Ogden; we have been
in the Supreme Cowrt twice. 1 assmne that a firm like
Dickson, Kllis & Adamson is entitled to $100.00 for at-
tendance in court and to certain preparations of those
actions; their brief and opinion which they have rendered
to us with relation to our rights under the trusteeship
and our responsibilities under it.  For that service I say
in my judgment a reasonable charge is $2500.00. Whether
we get anvthing out of this we expeet to pay them what-
ever they bill us for. They have rendered us no bill, but
Mr. Ellis told ns that he wanted $2500.00 for this service.
[Te told ns that, when the question of this hearing with
vou about the settlement of fees, T don’t remember what
day is was. Mr. Elis first told us what parties
ought to be interpleaded, 1 think, when Mr. MacMillan
came to us and wanted to know if we would release
the papers—what they could do to get us to release
it. T told them if theyv could get all the parties into
court—bring them under one jurisdiction and get a court
order of that kind that we would release it on a bond,
provided he made the sky the limit of that bond. At that
time Mr. [Glis discussed the possibility of their attempt-
ing to have this whole matter thrown into one suit in
cquity, as I understood it, to have all the parties in in-
terest brought . Mr. FEllis advised us that everybody
should be brought in so that the rights could be litigated
when this order was taken out of this court. That was
when he gave us his definite view on it. Prior to that
fime he had discussed it on numerous occasions in con-
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nection with the attachment which had heen made.  Yes,
he had thought it necessary prior to December of 1923,
that everybody should be made parties. Mr. MacMillan
talked to us about this stock, I suppose along about the
time you got your garnishment out.

THE COURT: Was that when he wanted to substi-
tute Pingrce bonds for stock?

ANSWER: No, that was an cntirely separate dis-
cussion when he wanted to substitute the Hooper—or
rather the Interstate Sugar Company for the Pingree
bonds. The talk I had with Mr. MacMillan when he
wanted to substitute the Pingree honds for the Interstate
stock was February 5, 1921, That would be about seven
months, a little over six months after the reception of

. the trust. That wasn’t the time T talked with Mr. Mae-

Millan about having everyvbody brought into court, al-
though we may have diseussed that question at that time.
[ don’t recolleet that counsel advised us that it wasn’t
necessary to hring in everybody, and that we didn’t have
to turn the stock over to the Sheriff.

C. C. PARSONS, being first duly sworn, testified as
follows:

I beecame a member of the firm of Dickson, Lllis,
Parsons & Adamson on the 1st of July, 1923. On or
about the 10th of July, possibly a few days after that,
the matter of an ex parte order obtained from this court
in Judge Barker’s division directing the Bankers Trust
Company to deliver over to the sheriff of either Salt
[iake or Weber County all of the stock of the Interstate
Sugar Company held by it by reason of the Woolley
trust  with  which this proceeding is concerned,
came to my attention, and from then on until

today in my opinion it is a very conservative (’btllllat(’ to
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say that at least one month of my time has been devoted
to these matters. Upon the ex parte order just men-
tioned, motions to vacate the same, the necessary affi-
davits were prepared and two hearings were heard hefore
this ecourt. The motion was denied, and writs of prohibi-
tion were asked of the Supreme Court directed to this
court on the theory that the necessary parties had not
heen brought into that proceeding and that a final deter-
mination of the issues there involved could not he had,
and with that order in force the Bankers Trust Company
would be subjeet to very great liabilities at the suit of
F. R. Woolley or any other interested party not brought
in and made subjeet to the judgment in that suit. 1 per-
sonally prepared a brief in that matter of some fortv-
seven pages; argued the matter in the Supreme Court
and that court held that a writ of prohibition was not the
proper remedy, that we had an adequate remedy by ap-
peal which was the remedy we should take if we sought
to review that ex parte order and this court’s action upon
our motion for the vaeation of it. Shortly after that
deeision Mr. Ienderson voluntarily consented to the va-
cation of the order of July 10th that we had been resist-
ing and we in turn agreed to file an amended answer
specifically bringing in all the parties interested of whom
we were aware.  We did that. The amended answer in
cach case heing that heard today. On that amended
answer varions parties were brought in and I and my
associates were called upon to examine the various
pleadings filed and to keep in touch with the proceedings
at all times up to today. Tn my opinion $2500.00 is a
reasonable attorney’s fee for the services rendered in
this trust from the time that T eame into the matter. That
iy, from July 10, 1923, and subsequent thercto.
CROSS EXAMINATION
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BY MR. HENDERSON: The $2500.00 includes
hearing we had last smmmer. 1 have considered the
$2500.00 as applicable to the whole proecceding in the
protection of this trust because of the serious—we regard
it serious, and 1 haven’t any question but what it was
serious possible liability that the Bankers Trust Com-
pany would have ineurred had they yielded to the ex
parte order you obtained and delivered that stock accord-
ingly. I wanted to bring and have the conrt make every-
hody a party who claimed to have any interest in this
stoek. You were doing just the contrary—you did not
make any of these interested parties parties to this pro-
ceeding.  We wanted to get your order set aside, and
the very theory of our application was that you had not
made thent parties to it in your proceeding, the interested
parties that should have been brought in. Our theory
was that this cowrt lacked jurisdietion, beeause it didn’t
have the proper party befove it. That was owr theory
in this court, and 1t was also our theory in the
Supreme  Court upon our applications  lor writ
of prohibition. 1 haven’t segregated our charge in
sning out the writ of prohibition. I would say that
£22500.00 was an exceedingly reasonable charge for all
the service rendered during the period of my connection
with this matter. My contention is that Bankers Trust
Company cannot be compelled to turn over this property
until they are protected in so doing, and that an order
of this court doesn’t protect it unless all parties are
properly before 1t and within its jurisdietion.

TIHE COURT: Now, what other parties do you
suggest?

MR. PARSONS: Those enumerated in the resolu-
tion of the Hooper Sugar Company dirceting this trustee

E)O ma ke cortain distribution of this stoek.
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THIE COURT: You heard Sanders’ testimony here
when this matter was last heard before me, didn’t you?

MR. PARSONS: Yes, I was present. I can’t say
that I recall it all.

THE COURT: In the light of his testimony what
right do youn think Sanders could acquire from Ernest R.
Woolley that would prejudice your company in case they
turned over that stoek?

MR. PARSONS: 1 don’t know, T onlv know this:
That they have exhibited to us this assignment of Decem-
her 18th.

TIHE COURT: I am awarce of that.

MR. PARSONS: And all these other matters; now,
i they are interested in good faith—we can’t deny that
they are, that they have an interest, 1 take it the law is
they should be permitted to be brought in and be heard.

THE COURT: Well now, Woolley was a party to this
action in making a demand at the time his case was heard
before in this matter, he was made a party, served with
process and he beeame the assignee of that elaim, and he
s entitled to be substituted here on his own notion,
i=n’t he?

MR. PARSONS: You mean Sanders heing substi-
tuted--1 think ke would be on his own motion.

THE COURT: Sanders has known for some days
that he was claiming that assignment.

MR. PARSONS: Yes, vour honor, I think that he
could be substituted on his own motion.  Whether he is
obligated to come into conrt and make that nwtion, I am
not sure. Tam inelined to think that the duty is upon the
plamtiffs in this suit to bring him in by reason of the
information we have heen furnished now., Now, as to

Nanders’ interests, it scems 1o me that they are elaiming
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an interest that they have obtained of a more recent date
than last July.

THE COURT: He says all his right, title and inter-
est—Woolley’s right, title and interest was assigned. Of
course that paper is not before the court except for one
purpose, to show that you had notice of the assignment.

MR. PARSONS: Yes, I take it that is its only pur-
pose and for that purpose 1 presume it is a matter of
interest to the court, and for that purpose I would like
fo read this one paragraph:

“Supplementing our letter of January 15,
1924, 1 herebv notify vou that George F. Sanders
heretofore acquired all of the interest in and to
all of said stock above referred to and heretofore
claimed to be owned by the Pingree Sugar Com-
pany, a enpmatlon or its tlllhte(‘ n hanl\rupt(‘v
of said corporation; and also all ot the interest
claimed to be owned by the Tlooper Sugar Com-
pany, a corporation, or its Trustee in ])dlﬂ\lupf(‘V
and all interest (1&1111(‘(1 therein by the Ploneer
Sugar Company, a corporation, or the Interstate
‘su(m Company.”’

Now, your Honor, I don’t know anything more about

it than this letter.

MR. HENDERSON: Who is that signed by?

MR. PARSONS: George . Sanders.

TIHE COURT: You were in this court when the
matter was up before, you reniember that the assignment
was made by the Trustee of the Hooper Sugar Company
to the Interstate Sugar Company and the assignment
made by the trustee of the Pingree Sugar Company to
the Pioneer Company and the Pioneer Company to the
Interstate €ompany for all this stock.

MR. PARSONS: I wouldn’t deny what your honor
savs, but my recollection of that testimony is such I
would not attempt to repeat it. I don’t reeall it.
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and those assignments were all made subject—that i,
the Pioncer Company, as [ remember, on orders made
by the Federal Court in which the bankruptey proceed- .of
ings were pending.

MR. PARSONS: Under the George I Sanders’
assignments he has acquirved all of the interest of the
Interstate Sugar Company.

THE COURT: George E. Sanders is President of
the Interstate Company, so he testified at that hearing,
ond I can’t see how he could acquire any nterest other
than the interest which would acerue to the Interstate
Conmpany.

MR. PARSONS: The thing that impressed me
about this, Woolley was made a party. 'The amended
answer of the trustee was filed on December 6th, at which
time evidently Woolley had not assigned his interest,
and on the 18th an order was ohtained making Woolley
a party. On that day apparvently he made this assignntent,
Now, on the 20th, the notice or the court’s order making
him a party was served upon him. 1 believe the rule to
he, he is mot a party until the actual service of that order.

THIS COURT: 1 presume that is true.

MR. PARSONS: So it scems on the 20th when the
order was served, he had no interest here.  As to the

~ether matter, the rvesolution from the Hooper Sugar
Company actually directing the distribution of this stock,
designating the amount, the persons to whom the stock
should be given, there has been no rescission of that,
apparently.

THE COURT: Yes, I understand that.

MR. PARSONS: That is more than four months
prior to the filing of the petition for bankruptey, so ap-
parently that order is not affeeted by the bankruptey
proeceding.
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EXAMINATION BY MR. HENDERSON :

Yes, Mr. Schulder and Mr. King, attorneys for Mr.
Sanders have talked with me in the last day or so rela-
tive to our motion here to make Sanders a
party. My first talk was Sunday Afternoon in the
office when Mr. King telephoned me and explained to me
this assignment and the fact that when Woolley was
served with the court’s order making himr a party he had
no Interest and called upon the Bankers Trust to make
Sanders a party at this time by filing an amended answer.
My, King knew ol this hearing and he wanted us to make
that motion here this morning. Mr. Schulder is here in
court now. lle is a member of Mr. King’s firm. I know
nothing of the employment of any attorneys by Mr. San-
ders. I don’t know for what purpose Mr. Schulder is
here. T don’t know anything about it. I know his firm
signed these notices. It was something more than a re-
quest that we make this motion here to have Mr. Sanders
made a party—it was a direction that it was the duty ot
this trustee to do that in the protection of its own inter-
est. - We take no particular pleasure in making the ap-
plication, and would much prefer, Judge Ilenderson, that
vou would get all these parties in who are within the
jurisdietion of this court. I think 1 asked Mr. King why
they didn’t intervene.

J. T, PENCE, being first duly sworn, testified as
follows:

DIRECT EXAMINATION

BY MR. PARSONS: My name is J. T. PISNCE. 1
reside in Salt Lake City, Utah. 1 am a member of the
har of that State and engaged in the practice there.
1 have been in court this morning and have heard the

testimony of Mr. Hardy and that of Mr. Parsons,
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and the testimony wherein Mr. Hardy specified
the ocecasions upon which the Bankers Trust Com-
pany had called upon counsel for service and adviee in
the administration of this trust. T think T would not disa-
gree with the testimony that was offered that $2500.00 is
a reasonable attorneys’ fee for the serviee rendered and
=0 designated.
CROSS EXAMINATION

I think that is a reasonable attorneys’ fee, whether
the stock is worth five dollars or a hundred thousand,
hasing it on the testimony, what testimony 1 have heard
n this case.

Garnishee, Bankers Trust Company, rests.

There were offered on behalf' of the plaintiff and
received in evidence, the judgments against the Garni-
shee, Bankers Trust Company, respeetively, in each of
cases, llenderson and Johnson vs. Hooper Sugar
Company, No. 7390, and Ilenderson and Johnson vs.
Pingree Sugar Company, No. 7489, both dated the 10th
day of July, 1923, bearing the signature of George S.
Barker, Judge.

RUSSELL G. SCHULDER, called as a witness by
the plaintifts, being first duly sworn, testified as follows
DIRECT EXAMINATION

My name is RUSSELL G. SCHULDER. I am prac-
ticing law in the State of Utah and other places. I know
George I8, Sanders. I can’t say that T am here today
representing his interest or interests. T am here, how-
ever, watching the proccedings in this matter. Of course,
it would be—not watching the proceedings in his interest,
hut to learn about the proceedings, what is taking place
here today. I saw Mr. Sanders last evening, so 1 know

he was in the state last night, and my adviee was he was
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not going to leave the state. e is not here today because
he had other matters to attend to, I think.
NO CROSS EXAMINATION
= *]35)’ There were offered on behalt of the plaintiff and
incl. . . . .
received in evidence, the following:

Case No. 7399—Continental Casualty Com-
pany, a corporation vs. Hooper Sugar Company,
a corporation, judgment in favor of the plaintiff
and against the defendant for the sum of $2,106.75
and $18.90 costs, entered October 31, 1921.

Case No. 1400— Guardian Fire Insurance Com-
pany, plantiff, vs. Hooper Sugar Company, for
the sum of $266.25 and $18.90 costs, dated the 31st
ot October, 1921.

Case No. 7424-—1daho State Bank of Twin
[falls, Idaho, plaintiff vs. Hooper Sugar Company
and Parley P. Wright, defendants, judgment
dated February 18, 1924, for the sum of $34,438.00
and $18.90 costs.

Case No. 74990—Job Pingree, plaintiff, vs, Pin-
gree Sugar Company, defendant, judg.nent dated
February 18, 1921, for $76,340.00 and $11,490.00.

Counsel for the Republie Casualty Company offered
a certified copy of a judgment in favor of that company
and against the Pingree Sugar Company in the sum of
$19,092.42) with costs amounting to $43.20; judgment
was dated June 21, 1921.

And it was then and there stipulated between coun-
sel there appearing that these judgments should be con-
sidered and be as alleged in the pleadings.

2 g8) On behalf of the National Bank of Kemmerer there
were offered and reecived in evidence the following:

Interpleaders’ xhibit ** K7, being a certified
copy of a judgnment entered in the District Conrt
of the Third Judicial Distriet for Salt Lake Coun-
tv, on July 27, 1921, by First National Bank of
Kemmerer, Wyoming against Hooper Sugar Com-
pany, a corporation and J. L. Riley, for the sum

cL10 1049 ~F
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Interpleaders’ Exhibit ““1.°°, being a certified
copy of a judgment entered in the District Court
of the Third Judicial Distriet for Salt Lake Coun-
ty on the 10th day of June, 1921, in favor of the
First National Bank of Kemmerer, Wyoming and
against the Hooper Sugar Company, in the prin-
cipal sum of $15,000.00, interest $1510.82, attor-
neys’ fees $1500.00, costs $13.20.

Interpleaders’ Iixhibit ‘“M”’, being a certified
copy of a judgment entered in the District Court
of the Third Judicial District for Salt Lake Coun-
ty on September 3, 1921, in favor of the First Na-
tional Bank of Kemmerer, Wyoming and against
the Pingree Sugar Company * for the sum of
$12,753.47.

JAMES 1I. RILEY, a witness called by the plain-
tiffs, being first duly sworn, testified as follows:

DIRECT EXAMINATION

My name is JAMES H. RILEY. 1 am Viee-Presi-
dent of the National Bank of Commerce. Prior to my
holding that office in that bank, I was its Cashier for a
period of ten or twelve years. I have also been Secretary
of the Iooper Sugar Company, and recall a contract
that was made between the Hooper Sugar Company and
one, Krnest R. Woolley some time in June, 1920, and
pursuant to that contract the Hooper Sugar Company
made a deed to Krnest R. Woolley. There was
offered by plaintiff and = received in evidence,
identified as Plaintiff’s IExhibit ‘2”7, copy of a warranty
deed from the [looper Sugar Company, grantor to Ernest
R. Woolley, grantee, dated the 19th day of June, 1920,
and bearing recording data stating its record June 22,
1920. I remember executing that deed. That deed cov-
ered beet property of the Hooper Sugar Company where
the plant is located, that is, what property they owned.

There was offered by plaintiff and received in evi-
dence, identified as Plaintiff’s Ioxhibit ‘37, a warranty
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deed from Krnest R. Woolley and wife to Interstate
Sugar Company, dated June 22, 1920, recording data
thereon stating its record on the same day.

Plaintiff offered and the same was received in evi-
dence a bill of sale, identified ag Plaintiff’s Kxhibit <47
dated as of the 19th day of June, 1920, by Hooper Sugar
Company to Frnest R. Woolley, and bearing recording
data stating its record on June 26, 1920.

During the year 1921, T had occasion to make an
investigation of the value of the stock of Interstate
Sugar Company in the possession off Bankers Trust
Company, and found it had no value and so stated in
sworn schedules in bankruptey of the Hooper Sugar
Company.

(ROSS EXAMINATION

BY MR. PARSONS:

I have heen Secretary of the Hooper Sugar Company
ever since 1t was organized, which was early in 1919.

(larnishee’s [ixhibit ““F”»’

is a resolution of the Hooper
Sugar Company certified by me, and the letter accom-
panying it, Garnishee’s Ioxhibit ‘1077 1s a letter written
and signed by me. A resolution was adopted at a specia
mecting of the Board of Directors of the Hooper Sugar
Company, held on the 5th  day of November,
1920.  The Hooper Sugar Company transferred
all of its property to the Interstate Sugar Company
through Ernest R. Woolley. 1 don’t remember how many
acres of land there was, but it was all the property owned
by the Hooper Sugar Company at Hooper, real
estate  and  sugar faetory. 1 think the sugar
factory was a 400 ton mill. T think it cost about $800,000.
It was built in 1919. In addition to that there was the
personal property around the plant, consisting of sup-

plies, the cost of which I have no idea. Al T ever did as
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Seeretary of the Company was to sign checks, payroll
checks and checks for purchases. 1 don’t remember that
I have ever signed a finaneial statement of that company.
T had a general knowledge as to the value of the com-
pany’s assets, which knowledge was predicated upon
some 1nvestigation as to 1its assets, and the char-
acter and value thereof.. I had wvisited the plant
a number of times and knew what they were doing.
I coneluded the plant, the property, all the assets of this
company were worth about $800,000.00 as T have stated.
The land without the plant was worth probably $50.00
per acre, and my recolleetion ig that there were about
forty acres. After the plant was erected, dwelling houses
were algo erected, but the latter after the TTooper Sugar
Company sold or gave its plant away. These
dwellings were not erected by the Ilooper Sugar
Company. The mill was crected during the year
1919, completed in the fall of 1919, and it was operated
by the Hooper Sugar Company. The Hooper Sugar
Company, as 1 remember it, spent about $300,000 for
rutting in place and the ercction of the factory, that is,
putting in and placing of the machinery, and they gave
five hundred thousand dollars” worth of their stock at
that time to the Pingree Sugar Company for the machin-
ery. There were beet contracts. During the year 1919
they had only a small acreage. 1 don’t remember what
it was. I suppose these bheet contraets were transferred
to the Interstate Sugar Company through Woolley also.
1 have no idea as to their value at the time of the trans-
fer. I don’t remember whether T included them
ot not in reporting the assets of this company,
but in my appraisal of $800,000.00 as the value of
the plant, the beet contracts were not included, nor was
the business built up by the Iooper Sugar Company in-

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.

Machine-generated OCR, may contain errors.

(B.ofE.1°

(B.ofE.1

(B.ofE.]



fE.113)

84

cluded, nor the good will or any of the intangibles that
enter into value included. The Hooper Sugar Company
was paid by way of consideration, 3000 shares of the
preferred stock and 20,000 shares of the common stock
of Interstate Sugar Company. The transfer of the
property was to be made free from encumbrance, and I
think that was done, so that a plant was conveyed of the
value of $800,000.00 for the stock of the Interstate Sugar
Company now held by the Bankers Trust Company and
issued in the name of Hooper Sugar Company. I don’t
know whether or not the Hooper Sugar Company has
ever parted with that stock.

W. F. FISHER, a witness called by the plaintiff,
being first duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. HENDERSON :

My name is W. F. FISIIER, and T am Deputy Coun-
ty Clerk. As such deputy I have in niy possession certain
files that are on record in the Clerk’s office. I have here
file No. 7574, Edwin A. Stratford, plaintiff vs. Interstate
Sugar Company, et al., defendants, this being the orig-

- 1nal file.

fE.114)

fE.115)

fE.116)

Plaintiff offered the complaint in that action and the
same was received in evidence over the objection and
exception of the garnishee, Bankers Trust Company.
Plaintiff then offered the complaint in intervention of
Union Trust Company in that case, and the same was
received in evidence over the objection and exception
of counsel for garnishee, Bankers Trust Company, and
plaintiff offered in said case the following documents all
of which were received in evidence likewise over the
objection and exception of the garnishee, Bankers Trust

Company :
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The amended and supplemental answer of In-
terstate Sugar Company;

The order appointing a receiver of Interstate
Sugar Company ;

Consent of Krnest R. Woolley ;

Separate answer of Pioncer Sugar Company;
Separate answer of Interstate Sugar Com-
pany; .

Answer of Interstate Sugar Company to. the
complaint in intervention of Union Trust Cont
pany ot San Franeisco;

Answer of Pioncer Sugar Company to the com-
plaint in intervention of Union Trust Company
ol San Franeiseo;

Ovder entered by this court in said action on

Satwrday, February 25, 1922; (B.ofE.11
Agreement made the . day of December,

1922, between Walkers Brothers Bankers, a cor-
poration, party of the first part; Assets Realiza-
tion Company, a corporation, party of the second
part; Union Trust Company, party of the third
part; Columbia Trust Company as party of the
tourth part; A. C. Sullivan, trustee, as party of
th part; n, frustee, as p

the filth part; Interstate Sugar Company, a cor-
poration, party of the seventh part.

Stipulation signed by the same parties to that
contract which was filed in this court and upon
which a judgment later was based.

The final decree in that case.:

THIC COURT: All those offers now made, the in-
struments may be received in evidence. They weren’t gore1,
read. Do you consent that they be considered read?

MR. PARSONS: Yes, your Honor. (B.of E. 12

COMPLAINT
IN THE DISTRICT COURT OF WEBER COUNTY,
STATE OF UTAIL
EDWIN A. STRATFORD,
Plaintiff,

V8.
INTERSTATE SUGAR COMPANY,
a corporation, PINGREI
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SUGAR COMPANY, a corporation,
HOOPER SUGAR COMPANY,
a corporation, PIONKIR SUGAR
COMPANY, a corporation,
COLUMBIA TRUST COMPANY, a
corporation, ERNEST R. WOOLLKY
and A. C. SULLIVAN,

Defendants.

It 1s alleged that on or about the 15th day of
December, 1918, the defendant Pingree Sugar
Company was the owner and in possession of real
estate located at Visalia, Tulare County, State of
California, improved with buildings, machinery
and equipment constituting a beet sugar manu-
facturing plant, and was likewise the owner and

in possession of real cstate located at Corcoran

(E.1923) in - Kings County, California, upon which
was another sugar manufacturing plant. That

on said date the defendant Pingree Sugar

company  exceuted  and  delivered  to Union

Trust Company ol San Francisco, California, a

deed of trust of all said property: that said deed

of trust secured payment of a maximum indebted-

ness of $1,000,000.00, to be evidenced by a series

of bonds issued by said defendant, bearing date

of December 15, 1918; that plaintiff, Kdwin A.

Stratford was the owner of bonds nwmbers 243 to

293, both inclusive: that after the exceution and

recording of said deed of trust, said Pingree

Sugar Company without the knowledge or consent

of the trustee or the plaintiffi suffered and per-

nitted the sugar factory located at Visalia to be

B 194) dismantled and removed  to  llooper in
Weber County, Utah, and the defendant

Hooper Sugar Company took possession of

said plant and reerected the same during the vear

1919 upon land located in Weber County, Utah,

and deseribed m the complaint; that on or about

the 29th day of Juue, 1920, the defendants Hooper

Sugar Company and Pingree Sugar Company

E.]25) delivered possession  of  said  sugar factory

R J . oy o N { ey pe 1
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pany and Krnest R. Woolley ““who have since
been in the exclusive possession of said prop-
erty.”” That looper Sugar Company, Ernest R.
Woolley and Interstate Sugar Company were at
all times aware of the existence of said deed of
trust and the outstanding bonds thereby secured;
that on or about the 27th day of January, Bk
1921, the defendants Interstate Sugar Com-
pany and FKrnest R. Woolley mortgaged
this property by deed of trust to the de-
fendant A, C. Sullivan, to seeure payment of an
mdebtedness of $500,000.00 to mature on or about
July 1, 19215 that on the 9th day of March, 1921,
the defendant Interstate Sugar Company made
and delivered to the defendant Columbia Trust
Company a sccond deed of trust upon said prop-
crty to seeure payment of a proposed bond issue
of  $750,000.00; that some time in the early
part  of 1921, the defendants Frnest R.
Woolley and Hooper Sugar Company entered
mto a contract with the defendant Pioneer
Sugar Company, whereby the defendants Woolley
and Ilooper Sugar Company undertook to sell
said property to said Pioneer Sugar Company,
but that said sale had not been ('onbummdted that
the Pioneer Sugar Company asserts some mterest
in and to said property.

WHIERKFORE, Plaintiff prays judgment:

That the delendant be enjoined {rom further ®.ofe.
encumbering said property or selling bonds se-
cured by \dl(l deed of trust; that the latter he
declared inferior to the elaim of plaintiff for
foreclosure of said first and prior mortgage, ete. .ok

COMPLAINT IN INTERVENTION OF UNION
TRUST COMPANY OF SAN FRANCISCO.
EDWIN A. STRATFORD,
Plaintiff,

(B.ofE.1

Vs,
INTERSTATE SUGAR
COMPANY, ct al.,
J)(*fondzmt%
Alleges the execution and delivery of a deed
of trust to plaintiff in intervention, Union Trust
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Company of San Francisco by the defendant Pin-
gree Sugar Company on or about the 11th day of
December, 1918, covering the property therein
deseribed, sitnate in the Counties of Kings and
Tulare, State of California, that therehy were se-
cured by bonds of the Pingree Sugar Company
to be issued to the amount of not to exceed $1,000,-
F.132) ©000.00. That all of these honds Pingree Sugar
Company caused to be issued and delivered, and
the same were then outstanding, unpaid and over
due bonds of the par value of $535,000.00; that
E.133) thereafter some of the officers of the defendant
Pingree Sugar Company, without the consent of
plaintiff in intervention, caused the sugar factory
located at Visalia in Tulare County, California,
particularly deseribed in said deed of trust to be
dismantled and shipped to Hooper, Weber Coun-
ty, State of Utah, there to be reassembled and
erected upon land particularly described in the
E.134) complaint in intervention; that thereafter
during the month of July, 1920, the detend-
ants  Pingree Sugar Company, Interstate
Sugar Company and Ernest R. Woolley caused
part of the sugar factory located at Corcoran in
Kings County, California to be dismantled and
shipped to Hooper, Weber County, State of Utah,
and there to be made a part of the factory there-
tofore taken from Visalia, California to constitute
the said Hooper Sugar Factory; that the defend-
ant Hooper Sugar Company was organized tor
the purpose of taking over, evecting and operat-
mg such sugar factory; that thereafter said
Hooper Sugar Company entered into an exeeutory
contract to sell said property to the Interstate
Sugar Company and the said Interstate Sugar
Company was fully informed of the limited and
equitable title of said Tooper Sugar Company;
=.135) that thereafter said Interstate Sugar Com-
pany caused a deed of trust to be ex-
ecuted and delivered to the defendant A. C. Sul-
livan to secure an indebtedness of Interstate
Sugar Company of the maxinmun amount of

£000,000.00.  That subsequent to the filing of the
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original complaint in this action, said Interstate
Sugar Company caused a sceond deed of trust to
be executed and delivered to said Columbia Trust
Company as trustee for the purpose of securing
payment of bonds of the Interstate Sugar U()m-
pany of the par value of $750,000.00. (B.ofE.1

WIHEREFORE, Plaintiff in  intervention
prayed judgment for the appointment of a re-
ceiver of the said Tlooper factory for the fore-

closure of its mortgage, ete. t‘fi‘fsE{,

AMENDED AND SUPPLIEMENTAT, ANSWER
OF INTERSTATE SUGAR COMPANY.

EDWIN A, STRATFORD,
Plaintiff,

VS.

INTERSTATE SUGAR

COMPANY, et al.,
Defendants.

The defendant Interstate Sugar Company
;0111\ in the request for the dppomtmont of a re-
ceiver to take charge of all its assets, ete., and
asks that JAMES J. BURKE of Salt Lake City

(B.of E.
be so appointed. and 14

ORDER APPOINTING RECKIVER
EDWIN A, STRATIFORD,
Plaintiff,
VS,
INTERSTATIE SUGAR
COMPANY, et al.,
])efendan’m
JAMIES J. BURKE of Sal’[ Lake City, Utah,
was appointed receiver of the pmpmt\ and
estate of the defendant Interstate Sugar Con-
pany. This order was dated the 26th da\ of Sep-
tember, 1921. (B.ofE. 1
(()NSI&NT OF KRNEST R. WOOLLEY
r nost R. Woolley consents to the issuance of
receiver’s certificates as prayed for by the re-
ceiver.  Consent dated the Gth day of October,
1921,
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o, 147 SEPARATIE ANSWER OF TIHIEE DEFENDANT
PIONEER SUGAR COMPANY
FKDWIN A, STRATFORD,

Plaintiff,
V.
INTERSTATIC SUGAR COMPANY,
ot al.,
Defendants,
and

UNION TRUST COMPANY OF
SAN I'RANCISCO, a corporation,
Plaimtifl in Intervention.

Alleges its only interest in the property in-
volved to be that of a stoekholder in the Interstate
Sugar Company, which in turn, is alleged to be
the owner of said property. This delendant de-
nies that it had entered into any negotiations or
contraet for the purchase of said sugar factory.

SEPARATE ANSWER OF INTERSTATI
SUGAR CO.
EDWIN A, STRATFORD,
Plaintift,

3. of E.
9-152)

VS,
INTERSTATE SUGAR COMPANY,
et al.,
Defendants,
and
UNION TRUST COMPANY O
SAN FRANCISCO, a corporation,
Plaintiff in Intervention.

Alleges that the sugar tactory located at Vis-
alia had been dismantled and removed to Hooper
with the knowledge and consent of the trustee,
Union Trust Cotpany of San Francisco, and of
the owners and holders of all the outstanding
honds secured by that trust deed.  Admitted that
on or about the 29th day of June, 1920, the defend-
ant Interstate Sugar Company had purchased this
“sugar factory from said Hooper Sugar Company
or sald Krnest R. Woolley,”” and alleges that it

%56 has been ever since the owner of the same,
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ANSWER OF INTERSTATE SUGAR COM-
PANY TO THE COMPLAINT IN INTERVN-
TION OF THE UNTON TRUST COMPANY
O SAN FRANCISCO

Alleges substantially as in its answer to the
complaint, and denies that looper Sugar Coni-
pany entered into an agreement with this defend-
ant to sell said property to said defendant sub-
Jjeet to said mortgage or deed of trust, or subjeet
to the rights of said bondholders.  Alleges as con-
sideration to said trustee and hondholders for the
release of said mortgage lien upon said property
that Hooper Sngar Company was to deliver 5001
shares of its capital stock to Pingree Sugar Con-
pany for the use and henefit of said hondholders,
atd that this was done. B ol
ANSWER OF PIONEER SUGAR COMPANY

TO TIHE COMPLAINT IN INTERVENTION
OF UNION TRUST COMPANY OF
SAN FRANCISCO

Alleges ownerslip of 507 honds out of a total
isxue of 535, alse that thix defendant owng a large
amount of common and prelerrved stock of Inter-
state Sugar Company, and alleges that the filing
and prosecution of the complaint in intervention
of" the Union Trust Company of San I'rancisco
was without the consent of this defendant Pio-
neer Sugar Company, and contrarvy to its wishes
and instructions, [(B.ofE

ORDER OF COURT UPON RECHKIVER’S

PETITION FOR INSTRUCTIONS

Substitution of parties; bringing in of addi-
tional parties; time allowed to answer aund [ixing
of attorney’s fee was dated Febrnary 23, 1922, 5o

CONSENT OF KRNEST R. WOOLLKY

This consent is to the continued operation hy
the receiver of the factory and business of Inter-
state Sugar Company and to the issuance of not
exceeding $300,000.00 of receiver’s certificaies ror
that purpose. It is dated September 1, 1922,

AGREEMIENT

Agreement made the . day of December, N

1922, between Walker Brothers Bankers of the
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first part, Assets Realization Company of the see-
ond part, Union Trust Company of San Francisco
of the third part, Colunibia Trust Company of the
fourth part, A. C. Sullivan, trustee of the fifth
part, Interstate Sugar Company of the sixth part
and Plonecr Sugar Company of the seventh part.
This agreement states a compromise in settle-
ment between the parties ahove named of all mat-
ters in dispute and litigation, and expressly of all
claims asserted against said Interstate Sugar
Company and its property on account of the so-
called “*Pingree Bonds’ deseribed in the com-
plaint in intervention of the Union Trust Con-
pany of San Franeisco. Among many other pro-
visions that seem to us wholly innmaterial to any
issue here there is awarded to Union Trust Con-
pany of San Francisco $125,000.00 par value of
the bonds of Interstate Sugar Company sceured
by trust deed to Columbia Trust Company, to-
gether with a note for $5,000.00, in consideration
whereot Union Trust Company of San Francisco
agrees to dismiss upou the merits its complaint in
intervention and all other proccedings in which it
is an actor in the Distriet Court of Weber County,
Utah, as well as its complaint in the Distriet Court
of the United States for the Distriet of Utah. In-
terstate Sugar Company also agrees to authorize
the issuance of 300,000 of second mortgage honds
for the purpese of taking up claims of its unse-
cured creditors, appearing under the heading
(E.172) ADDENDA. Reference is made to certain
docunients  as having been placed in  eserow
with the Columbia Trust Company, among
which is said to be a bill of sale from
Harry Young as trustee in bankruptey of the
Pingree Sugar Company, purporting to transfer
and deliver to Pioneer Sugar Company, 2700
shares of preferred and 39,000 shares of the coni-
inon stock of Interstate Sugar Company ““now on
deposit with the Bankers Trust Company of Salt
Lake City, Utah,”” together with an order in said
bankruptey proceedings authorizing the same;
also as having likewise been placed in eserow with
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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sald Trust Company a bill of sale from @ofEr
Heber C. Carver as trustee in bankruptey
of Tlooper Sugar Company, purporting to
transfer and deliver to Pioneer Sugar Company
3,000 shares of the preferred and 20,000 shares of
the common stock of the Interstate Sugar Com-
pany, ‘“which 1s now on deposit with the Bankers
Trust Company of Salt Lake City, Utah,”” to-
gether with an order in said bankruptey proceed-

ngs authorizing the same, 17658
STIPULATION
Stipulation in accord with the foregoing agree-
ment and bearing date of ... day of December,
1922, This stipulation is referred to in that agree- gog.1:
ment as Kxhibit <C” 184-75:
DECREE
KDWIN A. STRATFORD,
Plaintiff,
vs.
INTERSTATE SUGAR COMPANY, ct al.,
Defendants,
and

UNION TRUST COMPANY OF
SAN FRANCISCO, a Corporation,
Intervenor.

This deerce recites that default of Ernest R.
Woolley had been entered for failure to plead, and
that the cause had been submitted to the court for
decision upon the written stipulation herein next
preceding referred to. The deeree is dated Janu-
ary 13, 1923, and thereby it was adjudged among
other things that Interstate Sugar Company (BofE.1g
was  then the owner and in possession and
entitled to the possession (subject only to
the temporary possession of the reeeiver) of
the land and property therein deseribed, sub-
Ject to the lien of certain mortgages by said Inter-
state Sugar Company; that all claims affecting
the title of said property of Interstate Sugar
Comvany wherever situated within the State of
"tah were declared to be without right, and the
assertion of any such claim was enjoined and title
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M

to all of said property of Tnterstate Sugar Com-
pany w,dinst the claims and demands of all the’
parties in interest in that suit and those elaiming
under them was ¢ quieted.

1L H. HENI)ERB()N, a witness called by the plain-

tiffs, being first duly sworn, testified as follows:
DIRECT EXAMINATION

By Mr. Johnson:

My name is [1. II. Henderson, and T am one of the
plaintiffs in this action. T am aecquainted with Mr.
Iardy, and have known him very well only the last year
or year and a half. 1 met him before. T had four or
five conversations with Mr. Hardy concerning the matter
at issue here, these conversations taking place in Salt
Lake City in the office of Bankers Trust Company. I don’t
want to be too sure of my dates, because I saw Mr. Hardy
three or four different times. My recolleetion is that T
saw him the first time and talked this matter over in
either July or August of last year, after this court here
had entered a judgment in these cases that was on trial
diveeting the Bankers Trust Company to turn over this
stoek to the Sheriff of Salt Lake County.

QUIESTION: Now, what was that conversation?

MR. PARSONS: T object, your Honor, as irrele-
vant, incompetent and immaterial.

THE COURT: The objection will be overruled.

MR. PARSONS: Ixeeption.

That conversation related to the turning over of this
stock, the value of the stock and the proper way to handle
this matter. Mr. Hardy said that he couldn’t very well
turn it over under that order because other poople were
making a demand upon him. T asked who those other
people were, and he took out a piece of paper and read
from 1t: that Henderson & Johnson had served a garnish-
ment upon them u ol such and_ such ¢ (lkl'((" Cor‘té Ultal
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Casualty Company, I think was the name, had served,
then hie enumerated a number of people who had served
garnishments upon the stock that applied to the Pingree
Sugar Company and that applied to the Hooper Sugar
Company; and he further said that Mr. Woolley was
making demand upon them that that stock not be turned
over to anvone. I asked him why Woollev, he said Wool-
ley elaimed that the contract between him and the Inter-
state Sugar Company, the Hooper Sugar Company and
the Pingree Sugar Company and the narties who had
macde it had not been carried out. ““Well,”” T said to
ITardy, ““T don’t know why he should make that, the In-
terstate Sugar Company, all of its assets were derived
from the Tlooper Sugar Company and from the Pingree
Sugar Company,”” and then T went on and T said further,
Woolley took over the assets of these companies, what-
ever 1t was; that is, all of the assets of the Interstate
Sugar Company  and  he issued  back to  them
capital stock ont of that company, then he has
gone and he has mortgaged these properties or dis-
posed of them until the stock of the Interstate Sugar
Company is not worth a dollar. He and T then talked
ever what the mortgages and c¢laims were against the
Interstate Sugar Company.

MR. PARSONS: T ask that all of that testimony be
stricken; it is wholly irrelevant, immaterial and incom-
petent.

TG COURT: 1 think the objection will he over-
ruled. 1 will hear the testimony.

MR. PARSONS: Exeeption.

I asked him what he thought that the stock that he
held there was worth. Ile said so far as he eould find out
he didn’t think it was worth much of anything, but he
said he didn’t want to turn it over. [ said: “Why don’t

(B.ofE.19’
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you bring it into court under this order and notify Wool-
ley and any other person who claims to be interested in
that stock, that under an order of court that you will turn
it over to the court, and that if they claim any inferest
let them intervene.” I said; ““You don’t have to fight
Woolley’s lawsuits.””  Well, he didn’t know and he said
it might be necessary for him to talk with their attorneys.
1 asked him who their attorneys were. Well, he said
they had a young man there that gave thenr advice that
was on a salary in the bank, but on what they considered
important matters, Dickson, Ellis & Adamson—I don’t
think Mr. Parsons was in the firm at that time. He said
that these garnishments had been served down there, and
they had to look after it. Well, T said our attachment
there was served first. He turned to his little memoran-
dum, he said ““Yes,”” [ said: ¢“We have the first claim
as far as these attachments are concerned, have we not?”’
He said:*“Yes.”” Isaid:““Ours was served when?”” And
he looked at his—I wanted to get the date of
the service, and he gave it to me in August,
1920. Then I made him give me the dates of all the
others that had been served upon him and he gave me
that. I said: “There is nothing in this for you to fight
over or have any fights, that the stock isn’t worth any-
thing.”” Now, I said, ‘‘as far as 1 am personally con-
cerned I would like to see Mr. Woolley get in here, I don’t
like to see vou fight Woolley’s battles.”” Well, he said,
“we are not concerned in Woolley but we won’t fight
him.’”’ I said: ““To me it looks as though you were coun-
cerned with him because,”” T said, ‘“if you have got any
kind of a lawyer and he is making demand on that, un-
less vou want to fight his battles you will have Woolley
come in and fight his own battles.  You don’t have to
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lease that stock—he went on talking about the Hooper
Sugar Company and the Pingree Sugar Company they
were in the hands of the Bankruptey court. ““Well,”” T
said, “‘1 will get vou a release from all of those whereby
vou ean turn it over.”” 1 said: “‘If vou will turn it over
I will give you a release from cverybody except Mr.
Firnest R. Woolley, I think he is your henchiman, vou
an treat with him while they will have to consult with
their attornevs.””  We talked there over an hour about
the Interstate and about Woolley and Mr. Hardy said
that they din’t waut to he connected up with Woolley,
Woolley had done some things they didn’t want to be
classed in with those things that Woolley had done, and
they wanted me to further understand all the time that
they were not fighting Mr. Woolley’s battles. T said:
“You cannot make me believe that until you notify Mr.
Woolley to come in here and fight his own battles.”” They
satd that they would take that under consideration for a
weck. They took it under eonsideration for a week, what
they would do, and I was down there again and went in
to see Mr. Hardy.

MR. PARSONS: Your honor, at this point T would
like to ask again that the testimony of this witness be
stricken from the record as irrelevant, incompetent and
immaterial, obviously sclf-serving.

TITE COURT: Well, there is a great deal of it evi-
dently not material or competent or relevant, but it is so
mixed up with what may be competent that I think T will
let 1t stand and deny your motion.

MR. PARSONS: FExeception.

A, T wentin to see Mr. Hardy and Mr. Hardy said
that they had talked with their attorneys and that they
~would make a motion to set aside this judgment that had

been entered up here in favor of the plaintiffs in this
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action—in these actions, compelling the Bankers Trust
Company to turn that stock over to the sheriff of Salt
Lake County. T told him that if he would make the mo-
tion and have it made at once that 1 wouldn’t take any
further steps in the enforeciment of the judgnment we had.
They said Mr, Parsons or somebody up there were pre-
paring papers and they would get that out. 1 said: ““Now,
why don’t von, if the court sets this aside—why don’t
vou ask also—have your attorneys ask, that anyvbody that
is interested in this stock ov elaims to be, be made parties
to that action?”  Well, he said, I don’t want to dictate
what the attorneys will do.”” ““Well,”” T said, vou call
their attention to it.”” ““Well,”” he said, 1 will talk with
then.”” The next session we had was the motion to set
aside those two judgments that we had, that were enterved,
I think, on July 10th ov July 12th, 1923. T don’t think I
saw Mr. Hardy again to talk with him—1I may have scen
him—I1 was in the bank and just spoke to him to talk
about this matter, until this court had entered a judg-
ment or order denying their motion to set aside those
Jqudgments of July the 12th, 1923. Two or three days
after that was entered T stopped in there to see Mr.
Hardy.  ““Well, I said to him, *‘you understand
the court has denied that motion, now,” 1 said
““what are you going to do? Avre you going to appeal?”’
“Well,”” he said, ‘1 dou’t know whether we will appeal
or whether we will take some other action.”” ““Well,”? T
said to him, ‘“your attorney Parsons, during the trial
there, or just at the conclusion of the trial said they probh-
ably would try and get it up on a writ of prohibition and
my opinion is no writ of prohibition will lie, vou have
a remedy by appeal.” T said to him ““now, why can’t we
fix this thing up.”” I said, ‘““you know Woolley hasn’t

2ot any interest anyw ay.”” Well he (hdn’t know. lle said
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they were heing guided more by their attorneys. ** Well,”’
I said to him, *“it Tooks to me like yvour attorneys are
fryving to make a whole lot of unnecessary litigation.
That is the way it appears to me.”” 1 said ““of course, if
vou are not satisfied with that judgment up. there you
have a right to appeal; no doubt about that, and get a
stay bond.”” ““Well,”” he said, we don’t want to give a
stay bond if we can get out of it. Ie said ““if the upper
court will sustain it, then where will we be at.”? “We
would like to take a proceeding that we won’t be liable.”’
S Well,” T said, **if you will take your proceedings there
Lwill hold off until you ean get it up.”” He said, *“it will
he gotten out in the next few days.”” T said, ‘T am not
going to wait all summer.”” Then I started in with him
to see if we couldn’t get some settlement. I said ¢ This
stock isn’t worth anything, it we take the stoek over we
1ave got to pay—
MR. PARSONK: T suppose your honor, T may have
the same objection to all of this without mterposing.

THE COURT: T think the last conversation with
Mr. Hardy may go out on my own motion. Now, that is
up to the time he started to talk about the value. Now,
whatever talk there was about the value there he can
testify to. )

MR. PARSONS: Exception.

MR. JOHNSON: May we have an exception.

A. T asked him how much their charges will be. 1Te
sald: ““1don’t know.”” T said:*“Are you going to charge
up attorney’s fees for these Woolley cases, lawsuits yon
have got. Well, he didn’t know, he thonght so. ““Well,
I'said, *“The fight now in my opinion here today looks as
though it is going to be hetween vou and 1. T don’t think
the stock is worth anything at the present time. It might

be worth something. We are going to know whether we
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have got anything or whether we haven’t.”” T think that
was—well, I can’t repeat all that was said at those con-
versations, because they took some time. Mr. Hardy said
at that time he didn’t think this stock had any value. It
was on account of the mortgages. There was over a $1,-
060,000.00 worth of mortgages on this property. The
2.202) property at the time was not in the hands of
the Interstate Company; It is not now. It was
in the hands of the trustes appointed hy the bond holders,
I don’t know whether you eall it ereditors or not. Tt was
being run by three trustees or three persons that are ap-
e203) pointed by the first bond holders. [le said that
stock  wasn’t of any wvalue, hut it might have
—mnot any market value, but if it was held on to any time,
if the sugar company could work it out, at any time the
stock might be worth something. T have made an inde-
pendent investigation as to the value of this stock. 1t
has no market value.

MR. PARSONS: T ask that the answer of the wit-
ness go out. The witness has shown no qualification to
testify as to the value of this stock. No proper tounda-
tion laid.

TillS COURT: Well, strictly speaking that is true,
he hasn’t shown any qualification in one sense of the
word, in another sense of the word he says he has made
an investigation as to it. 1 think T will admit the testi-
mony and you can e¢ross-examine him.

The stock has no market value, but if the sugar busi-
ness continues to run that stock may have some value in
the future. 1 know in a general way what the attorneys
for the Bankers Trust Company have done ever since the
actual litigation started, because they have been in court
here. In my opinion $500.00 would be a large fee tor

them.
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CROSS EXAMINATION
By Mr. Parsons:

I have testified that T made an investiga-
tton upon which to predicate my opinion as to
the value of this stock. T have been to the plant with
the President of the Interstate Sugar Company, visiting
and looking 1t over, looking over the books of the com-
pany. Statements have been given to me showing just
what their assets were. T have none of those statements
with me.  On talking with the President of the company
himselt and with other people who were interested in the
sugar business— (ieorge K. Sanders was the President of
the company—he made the statement to me that the
stock had no market value. Sanders thinks the property
las an intrinsie value. Ile thinks in time if the sugar
business keeps up it will pay off the indebtedness, and in
time the stock will be worth something. He thinks at
the present time there is no market value. My investiga-
tion was made during last fall. We went out to the fac-
tory to look it over together. Sanders told me
he thought the factory  would earn between
$250,000.00 and  $300,000.00 this year. I asked him
if he had a statement from the operating committee, and
lie said no, but he was going to get it, and he would send
me a copy of it. 1Ile hasn’t done so yet. T don’t think
any honds were retired by reason of our operations last
season, although I have no knowledge about that. The
way [ understood it was that $259,000 or $300,000 was net
after paying running expenses. I don’t know if that was
net above the interest itscH, but that would be applicable
—he said $259,000 to $300,000 ought to he made applie-
able for the payment of interest and reducing the bond
indebtedness, and he said another vear—now, we have

got to pay off threc hundred fifty thousand dollars of the
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bonds—of the first mortgage honds before we can get
possession, but he said another year we will be able to
pay off $350,000.00 worth of bonds and get possession of
the factory. There were last fall-—unless they paid them
off sinee the sugar—there was  $750,000.00  first
and second mortgage— $300,000.00, 1 think a little
over $200,000.00 has been  issued, and  then  there
1s Wooley’s judgment against the factory for $60,000.00,
all together about $1,000,000.00 indebtedness outstanding
which carries interest at the rate of 8%. $80,000.00 will
take care of their total interest charges {or the year, and
the balance of $250,000.00 or $300,000.00 would he applie-
able to the payments of this indebtedness. I know of no
negotiations at the present time or recently condueted
for the sale of the stock involved here with the Haver-
meyers. [ understand that Sanders has been Iast. Well,
I am telling what Sanders tells me. Now, Sanders is also
President of the Beet Growers Factory at Rexburg, 1da-
lo. Sanders sent down Kast to sce

1 don’t know but
what it might have been [Havermeyer whereby they were
thinking mayhbe of taking over the Rexburg fac-
tory—or that 1s, they would buy the Rexburg
Factory, but it would he hought through the Utah-Tdaho
Sugar Company. That was their tallkk with Mr. Haver-
neyer about this factory down here, but not for any stock
sales. That the factory itself, if the price could be agreed
upon, would be turned over to the Amalgamated.  Mr.
sanders thought, the way he talked, the balance of the
stock—well, all over and above the indebtedness—he
didn’t know, he talked in general terms, anywhere from
$100,000.00 to $300,000.00, that s to say, the total out-
standing stock would realize from $100,000.00 to $330,-
000.00 in the event these negotiations were respeetiully

coneluded, but the stock in issue here is only once-half ol
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the stock, 1t 12n’t quite one-half of it.

The plaintiff rests.

JOIIN K. ITARDY, recalled on hehalf of the gar-
nishee, Bankers Trust Company, testified as follows:

RE-DIRECT EXAMINATION
By Mr. Parsons:

Garnishee’s Kxhibit “N’7 was identified, offered and
received in evidenee.  Garnishee’s loxhibit N7 is the
original receipt of Bankers Trust Company to Krnest R.
Woolley, dated June 22, 1920, This receipt was delivered
to Mr. Woolley upon the occasion of the deposit with the
Bankers Trust Company of the agreement and stock re-
ferred to in this hearing, being on the occasion of the
creation ol this eserow. Mr. Woolley came into
the Trust Company with certain papers ineluding
stock issued by the  Interstate  Sugar Company
and the agreement which he desired to leave with
the Trust Company as trustee.  Ile had prepared some
form of receipt for these papers which he wanted us to
sign, and when T went over the eontract he had delivered
1 discovered the contract had provisions in it for certain
duties or conditions to be performed by the trustee. T
took the papers in connection with Mr. Woolley’s receipt
to Mr. A, (L Ellis, and asked him to go over the papers,
and we agreed that the trustee or the Bankers Trust
Company could not issue a reeeipt or execute a trust
agreement until all parties in interest should deliver to
us definite information as to what their rights were and
how we were to distribute the property. Consequently we
issued this memorandum receipt which is Garnishee’s
FExhibit ““N.””  Garnishee’s Exhibit ¢“N’? was in words
and figures as follows, to-wit:

“Bankers Trust Company,

“Salt Lake City, Utah,
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“CJune 22, 1920.

“RICCEIVED FROM Frnest R. Woolley :

“Certified copy of a resolution of the Board of
Directors of the Hooper Sugar Co. relating to
the sale of the‘pml‘ort\' of said (Jompan\,
adopted June 19th, 1620.

“Agreement between certain stoekholders and
ereditors of the Pingree Sugar Co., Hooper
Sugar Co., and Pingree-ldaho Sugar Co., re-
lating to the sale of enumerated assets.

“Ctf. No. 13 for 270,000 shares of the preferred
stock of the Tnter-State Sugar Co. issued to
Pingree Sugar Company, unendorsed;

“Ctt. No. 14, for 300,000 shares ol the preferred
stock of the Inter-State Sugar Co. issued to
[Looper Sugar Co unendorsed.

“Ctf. No. 14, for 3¢ ) 00 shares of the commnion
stock of hltm—htalo sugar Co. issued in favor
of l’mwme Sagar Co., unendorsed.

“Ctt. No. 15 for 200,06 ) shares of the common
stock ol the Inter-State Sugar Co. issued to

Hooper Sugar Co., unendorsed;

““the said stock to be held by J)dlll\(‘l Trust Co.,
as Trustee for the use and benefit of said Pin-
gree Snugar Co., and said Hooper Sugar Co.,
and its ereditors and stockholders and to be
distributed to the said Sngar Companies re-
speetively, and their respective ereditors and
stockholders when they shall dehiver or cause
to he delivered to Bankers Trust Co., Trustee
the necessary papers and documents, setting
forth and defining the respeetive rehts of said
Sugar Companies and their respective credit-
ors and stockholders in aud to said shares of
stock in said Inter-State Sugar Co.

“BANKERS T hU“” COMPANY,
a11) “By Jobhn K. HHardy, Vice-Pres.”’

Leave is granted by the court to withdraw the orig-
inal of Garuishee’s Ixhibit ““ N’ and to substitute in licu
thercot the copy, identified as Garnishee’s Kxhibit ¢¢.J.”’

Q. 1 eall your attention to this part of the exhibit—

T am rveading from Garnishee’s lxhibit **J 7 ““said stock
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to be held by said Bankers Trust Company as trustee,
for the use and bénefit of said Pingree  Sugar
Company and  said  ooper Sugar Company and
its ereditors  and  stockholders  and  to  be  dis-
tributed to the said Sugar Companies respectively and
their respeetive ereditors and stockholders when they
shall deliver or cause to he delivered to Bankers Trust
Company, Trustee, the necessary papers and  docu-
ments, setting forth and defining the respective rights
ol said Sugar Companies and their respective ereditors
and stockholders in and to said shares of stock in said
Interstate Sugar Company” T will ask vou Mr. Hardy
it there have heen delivered to or tendered to vou any
papers or documents setting forth or defining those
rights or interests?

A, The only papers that would approach any def-
Iition of their rights was a resolution that was snb-
mitted to us and introdneed in evidence of the Hooper
Sugar Compuny, this resolution being Garnishee’s Fix-
hibit ““F.”’

I was in the court room and heard the tes-
timony of Judge enderson relating  to  certain
conversations 1 was  alleged to have had with
him, and my recollection thereof is this. The first con-
versation T had with Judge Tenderson was on ny re-
turn from California cither the very last dayv of July
or early in August of 1923, at which time 1 found on
my desk a letter addressed to the Bankers Trust Com-
pany by Judge Ilenderson. T have that letter with e,
and therein the Judge had mentioned the question of a
fee to be charged by the Bankers Trust Company. Ile
phoned me before he eame to Salt Lake. He had had
the matter up with W. W. Avmstrong, president of the

company and had heen advised that T had handled
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the matter and had been asked to await my return. I
don’t remember the exact (lz\to,. but it was about the
time he ealled when the order had been taken out of this
court to turn the papers over. The Judge discussed
with me the value trom his view-point of the stock held
by us in eserow and expressed the opinion it had ab-
solutely no value at that time. Ile stated that the
operation during the preceding vear had left a cash
halance 1n the treasury of the Interstate Company, as
I understand it, of about sixty thousand dollars.
That m time it may work out. 1 did not know
the value ol the stock at that time. T did not
tell him I knew the vahie of the stock. [ did not state
to him that 1t had no value. 1 did, however, state to
him after his reeitation of the judgment and the debts
against this company that it hisx representations were
true and correet in that particular the stock had no
value. 1 diseussed the case with him later when he
sought to tmpose upon me his view as to how we should
procecd and the lees and told him we had emploved
eounsel who were instrueting us as to how we should
proceed. 1 sought to arrange an mterview with Judge
ITenderson and our counsel in connection with one of
the items that came up. T think that was on his first
visit, with reference to our office attorney, Mr. Douglas.
He discussed the question, 1 believe of the priority of
the attachments which had been served against us, and
Iater the Judege interviewed our counsel, Messrs, Dick-
son, Idllis & Adamson. That in brief is the conversa-
tion. The Judge did diseuss the question of our fight-
mg Ernest Wooley’s lawsuits, at which time I ex-
plained to him that we found ourselves in a position
where we feared Krnest Woolley bringing an action
acainst the trustee more than we feared anv creditor of
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the company in the event we turned this property over
without having proper authority or court instructions
so to do. I have made some investigation as to the
value of this stock but not like Judge HHenderson. 1 have
been at the plant but I am not qualified to testify as to
the value of the stock like Judge Ilenderson. 1 ean
testify as to what T have heard. Mr. Sanders told me on
Monday evening they had a deal for the sale of this
property through Judge Rolapp as a result of which the
stock now in the hands of the Bankers Trust Company
would bring to the ereditors $225,000.09

Garnishee, Bankers Trust Company, rests.

The Plaintiff rests.

WIERIUPON the hearing was continued until
Saturday, March 8th, 1924, at 2 o’clock p. . Tor argu-
ment.

Saturday, Mareh Sth, 1924,

THIS COURT: This is the thne set for hearing the
arguments in the case of the Bankers Trust Company
against Henderson & Jolinson.

MR. ITENDERSON:  May it please your llonor, at
this tinme the plaintiffs in both of these actions ask to
re-open the case for the introduction of further evidence.
I will state to the court what that evidence is, iff the court
50 desires.

TH COURT: You may state it.

MR ITENDIRSON @ This case was set for trial on
February 26th. Mr. George F. Sanders in company with
Mr. Sehulder of the firm of Marioneanx, King & Sehnl-
der, came to my office—it was Friday afternoon, Fehru-
ary 28th-—and asked me to consent to requesting this
court to have these cases— the trial of these cases that
we are now cengaged in, postponed for a few days or a
week or ten days. T told them that T wouldn’t consent;
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that they could ask the court.  While we were talking
the court came into our office and at that time Mr. San-
ders and Mr. Schulder asked youwr honor to postpone
these eases, stating that Mr. King had been called to
Butte and Mr. Schulder was engaged in other business
and didn’t know anvthing about the issues and that Mr.
Sanders had suceeeded to the rights of Mr. Woolley, and
they wanted these cases continued until Mr. Sanders
could see what he desired to do. The court asked me
whether T would consent and 1 told him 1 would not.

THE COURT: You don’t mean the conrt, you mean
the judge of the court.

MR. HENDERSON : Not the court,—and then after
come further talk with Mr. Sanders and at Mr. Sanders’
request and  Mr. Schulder’s request, you then
stated that in the morning that would be the
day of the trial of these cases—that you would continue
them until the following Tuesday, March 3rd, with the—

TI1E, COURT: March 4th.

MR. HENDERSON: Or March 4th, with the under-
standing that there would he no further request for a
continnance ; that on March 1st, when your Honor eon-
vened court in pursuance of that statement to Mr. San-
ders and Mr. Schulder, vou postponed these cases for
trial until the 4th dayv of March. Now, that statement
an be taken as testimony.  That is all T wish to testify.

MR. PARSONS: Your honor, I have no objection
to opening the case Tor further testimony, but I don’t
think it should be done just at this time. 1 think that
Mr. Schulder should have an opportunity to he present,
also Mr. Sanders if he wants to be. ITle might desire to
testify to something else that occurred at this conversa-
tion between Mr. Henderson and them in the absence of
vour honor.
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THE COURT: Well, so far as that is concerned,
Mr. Parsons, I remember the matter distinetly.  The
29th was the Friday. In the afternoon along about four
o’clock I was in the First National Bank Building and
stepped into the office of Henderson & Johnson. Mr.
Schulder accosted me just as 1 stepped in the door and
said they were just coming np to the court house to make
a motion in these cases. The conversation that went on
there was about as Mr. 1lenderson has stated. 1 finally
said, of course, the court has adjourned now until tomor-
row morning and the conversation was earried on be-
tween llenderson, Schulder and Sanders looking to a
stipulation for a continuance. They finally appealed to
me. I said, of course, T wouldn’t make any order here,
the court not being in session. 1 finally said to them,
however, Ilenderson still refuses to consent to a continu-
ance, under the circumstances the court would,
on convening in  the morning— Saturday morning,
enter  an  order continuing the matter until  the
4th. Al remarked that was what they asked for at that
tine and each of them said they pledged themselves that
it should not work any further continnance of the case.
I told Mr. Schulder at that time T entered the order T
should specify in the order that no further continuance
would be granted on their application. That order is in
the files here. 1 think you wiil (ind it in the files in each
of the cases.

THE COURT: 1 would like to make inquiry. Now,
I suppose, Mr. Parsons and Mr. Henderson, that it is
coneeded in this case that the garnishiments were served
upon the Bankers Trust Company, the garnishec in this
matter, in the order as shown by their answer to the
garnishment.

MR. PARSONS: They are, yes.
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MR. HENDERSON: 1 think that is true.
ARGUMIENT

THE COURT: 1 am of the opinion that it was the
duty ol Mr. Sanders, who had notice of this litigation,
and knowing when he took the stock from Woolley that
the stock was in litigation, and knowing it was in litiga-
tion it was his duty to come in here and have himself sub-
stituted for the defendant. It is clear in my own mind
if judgment should he ordered and that property deliv-
ered over now, that Mr. Sanders would have no recourse
against the Bankers Trust Company for the reason that
he had notice of this litigation and hought the stock on
whatever interest Woolley had in it, knowing that the liti-
gation was pending, and it was his duty to conte in bere
and make himself a party or defend in the name of
Woolley.  Being the assignee  he  had  the right
to defend i the name of Woolley so far as that
is concerned  without making a new party defend-
ant.  Any assignee can do that. At any rate, as stated a
while ago, il you sec proper to tender that stock into
court in conmection with vour answer under the eireuni-
stances of this case T will order that Mr. Sanders be
made a party and make his answer in here. 1 would like
to get all the parties before this court so that there will
be no comehack on anybody.

MR. PARSONS: That is all we ask, vour honor.

TS COURT: 1 think that there has not been a
time, Mr. Parsons, since the serviee of that garnigshment,
or at least sinee you filed your amended answer that the
Bankers Trust Company could not discharge itself as
against all the parties by putting the stock in court along
with your answer and ask that they be made parties de-
fendant and Iitigate between themselves the title to this

property; m that way the Bankers Trust Company would
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bhe absolutely protected.  Of course, then there would
remain the question of whether there was any eompensa-
tion coming to the company. That could be taken care
of in that kind of litigation.

(FURTHER ARGUMENT)

TITE COURT: The matter will be taken under ad-
visement.

The above and foregoing constitutes all the testi-
mony had and evidenee adduced thereto and given in the
Foregoing proceedings had upon the trial of each of said
TUNES,

Therecafter, to-wit, on the 5th day of April, 1924, the
court made and entered its Findings of Fact, Cone’
stons of Law and Judgment in said causes as follows:

Findings of Fact and Conclusions of Law.

(Henderson and Johnson vs. Hcoper Sugar Company)
THHS CAUSE canie regularly on for trial on
69 the Fourth (4th) day of March, A. D. Nineteen
Hundred Twenty-four (1924) before the HON.
JAMIES N KIMBALL, Judge of Department Number
Two (2) of the District Court of the Second Judicial Dis-
trict of the State ot Utah, within and for Weber County,
sitting without a jury, the defaunlt of the defendant in
garnishment proceedings, KRNEST R. WOOLLEY, hav-
ing been duly entered for not appearing or pleading here-
i, and the default of the defendant in garnishment pro-
ceedings, HERKR C. CARVER, Trustee in Bankruptey
of the Tlooper Sugar Company, having been duly entered
for not filing any pleading herein, the plaintiffs appear-
g as attorneyvs lor themselves, the garnishee, BANK-
ERS TRUST COMPANY of Salt Lake City, Utah, ap-
pearing by its counsel, Messrs. Dickson, Kllis,
70 Parsons and Adamson, the defendants in garnish-
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nment proceedings, GUARDIAN FIRFE INSUR-
ANCE  COMPANY, CONTINENTAL CASUALTY
COMPANY and IDAHO STATE BANK OF TWIN
FALLS, IDAHO, appearing by their counsel, Messrs.
flenderson and Johnson, the 'IRST NATIONAL BANK
OF KEMMERER, WYOMING, appearing by its at-
torneys, Messrs. Dickson, IGllis, Parsong and Adamson.
Witnesses were sworn and oral and documentary evi-
dence was introduced, and, after arguments by counsel
for the respeetive parties hereto, said cause was taken
under advisement by the Court, and

NOW, COMES THE COURT, aud heing fully ad-
vised in the premises, makes the following FINDINGS
OF FACT and CONCLUSIONS of TLAW.,

FINDINGS OF FACT
Finding of Fact No. 1

That on the 22nd day of June, 1920, one Krnest R.
Woolley delivered to the Bankers Trust Company of Salt
Lake City, Utah, an agrcement in writing, without date,
between Pingree Sugar Company, Ilooper Sugar Com-
pany, Pingree-ldaho Sugar Company and certain stock-
holders and creditors ot said corporations, respeetively,
of the first part, and said Ernest R. Woolley, of the sce-
ond part, whereby said first parties undertook and agreed
to sell to second party a certain sugar factory known as
the TTooper Sugar Company’s factory, loeated in Weber
County, State of Utah: that a copy of said agreement is
attached to the amended answer of the Bankers Trust
Company and is marked ‘““FExhibit A.”’

That at the same time that the said Woolley de-
posited said contract with the Bankers Trust Company
said Ernest R. Woolley also delivered to the Bankers
Trust Company one certificate for three thousand (3,000)
shares of the preferred, and one certificate for twenty

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U."
Machine-generated OCR, may contain errors.




113

thousand (20,000) shaves of the common stock of the In-
terstate Sugar Company issued in the name of the
Hooper Sugar Company; that the par value of the pre-
ferred stock was One Hundred ($100.00) Dollars a share,
and the par value ol the common stock was Ten ($10.00)
Dollars a share. That said stock was to be delivered to
the Hooper Sugar Company in accordance with the terms
of said *“ Fixhibit A.”” That on the 12th day of July, 1922,
the said Krnest R. Woolley notified the Bankers Trust
C‘ompany that said agreement, marked ¢“Exhibit
71 A,”” had not been performed and that the title to
said stock still remained in the said Ernest R.
Woolley and that said Bankers Trust Company should
not, under any circumstances, release said stock, or any
part of it, without the consent of the said Trnest R.
Woolley.
Finding of Faet No. 2
That on the 19th day of June, 1920, a special meeting
of the Board of Directors of the defendant, Tlooner Sugar
Company, was held, and a copy of the resolutions of said
Board of Directors was delivered to the Bankers Trust
Company, as set out in Paragraph Five (5) of the amend-
od answer of the Bankers Trust Company herein.
Finding of Fact No. 3
That upon the 5th day of November, 1920, a special
meeting of the Board of Directors of the defendant,
Hooper Sugar Company, was held and a copy of the
resolution of said Board of Directors was delivered to
the Bankers Trust Company, as is set out in Paragraph
Six (6) of the amended answer of the Bankervs Trust
Company herein, '
Finding of Fact No. 4
That on December 4th, 1920, one, Job Pingree, ad-

dressed a letter to the Bankers Trust Company, which
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letter was received by the Bankers Trust Company as set
out in Paragraph Seven (7) of the amended answer of
the Bankers Trust Company herein.
Finding of Fact No. 5
That on August 14th, 1920, the plaintiffs herein, H.
1L Henderson and Wade M. Johnson, as plaintiffy, filed
an action against the Hooper Sugar Company, a corpora-
tion, as defendant n the above entitled Court, and on
the 14th dayv of August, 1920 the gaid 11. . Henderson
and Wade M. Johnson had a writ of garnishment issued
ot of the Clerk’s office of said Court directed to the
Qheriff of Salt Lake Connty to serve npon the Bankers
Trust Company of Salt Lake City, Utah, and that said
writ of garnishment was served upon said Bankers Trust
Company at Salt Lake City, Utah, on August 16th, 1929,
and that on January 22nd, 1921, udgment was entered
in favor of the said H. 11. Ilenderson and Wade M. John-
«on and against the defendant, Hooper Sugar Company,
‘1 the sum of THREE THOUSAND, ONE HUNDRED
THIRTY-THREEK ($3,133.00) DOLLARS.
Finding of Fact No. 6
That on November Sth, 1920, the G UARDIAN
79 FIRE INSURANCE COM PANY, a corporation,
as plaintiff, filed an action against the Hooper
Sugar Company, a corporation, as defendant, in the
above entitled Court, and that on «aid November 9th, 1520
«aid Guardian Fire Insurance Company had a writ of
garnishment issued out of the Clerk’s office of said Conrt
divected to the Sheriff of Salt T.ake County to serve upon
the Bankers Trust Company of Salt Lake City, Utah, and
that said writ of garnishment was served npon said Bank-
ors Trust Company at Salt Lake City, Utali, on November
11th, 19205 that on October 3lst, 1921, Judgment was
Digtizedt bt Lo Wt hpntént diibrery b, Baubendid wasishbais YOI e
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Insurance Company and against the defendant, Hooper
Sugar Company, in the sum of TWO TIUNDRED
SIXTY-SIX DOLLARS, TWENTY-FIVE CENTS
($266.25) and KIGIHTKEN DOLLARS, NINETY
CENTS ($18.90) costs.
Finding of Fact No. 7
That on November 9th, 1920, the CONTINENTAT,
CASUALTY COMPANY, a corporation, as plaintiff,
filed an action against the Hooper Sugar Company, a
corporation, as defendant, in the above entitled Court,
and that on said November 9th, 1920 said Continental
Casnalty Company had a writ of garnishment issuned out
of the Clerk’s office of said Court directed to the Sheriff
of Nalt Lake Connty to serve upon the Bankers Trust
Company of Salt Lake City, Utah, and that said writ
of garnishment was served upon said Bankers Trust
Company at Salt Lake City, Utah, on November 11th,
1920 that on October 315t, 1921, judgment was entered in
sald action in favor of the said Continental Casualty
Company and against the defendant, Hooper Sugar Com-
pany, in the sum of TWO THOUSAND, ONE HUN-
DRED SIX DOLLARS, SEVENTY-FIVE CENTS,
($2,106.75) and EIGHTEEN DOLLARS, NINETY
CENTS (£18.90) costs.
Finding of Tact No. 8
That on the 2nd day of December, 1920, the IDATIO
STATE BANK OF TWIN FALLS, IDA1IO, a corpora-
tion, ax plaintiff, filed an action against the Hooper
Sugar Company, a corporation, as defendant, in the
above-entitled Counrt, and that on said December 2nd, 1920
said Idaho State Bank of Twin Falls, Idaho had a writ of
garnishment issued out of the Clerk’s office of said Court
directed to the Sheriff of Salt Lake County to serve upon
the Bankers Trust Company of Salt Lake City,
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73 Utah, and that said writ of garnishment was
served upon satd Bankers Trust Company at Salt
Lake City, Utah, on December 3, 1920; that on February
18th, 1921, judgment wags entered in said action in favor
of the said Ldaho State Bank of Twin Falls, Idaho, ang
against the defendant, Hooper Sugar Company, in the
sum of THIRTY-FOUR TIIOUSAND, FOUR HUN-
DRIZD THIRTY-KIGHT DOLLARS ($34,438.00) and
FEIGHTEIKN DOLLARS, NINETY CENTS ($18.90)

costs. ‘

Finding of Faet No. 9
That on the 4th day of March, 1921, in the case of
Idaho State Bank of Twin Falls, ldaho, a corporation,
plaintift, versus the Hooper Sngar Company, a corpora-
tion, defendant, a writ of exceution was served upon the
rust Company reeiting a judgment against the
Hooper Sugar Company for Thirty-four Thousand, Four
Hundred Thirty-eight ($34,438.00) Dollars and Kighteen
Dollars, Nincty Cents ($18.90) Costs, with interest there-
on at the rate of eight per ceut per annmu from the 18th
day of February, 1921,
Finding of Faet No. 10

That on the 27th day of July, 1921, in the case of the
First National Bank of Kenunerer, Wyoming, plaintiff,
versus the Ilooper Sugar Company, defendant, a writ of
exceution was served upon the Bankers Trust Company
reciting a judgment against the Hooper Sugar Company
for Nincteen Thousand, One Hundred Sixty-three Dol-
lars, Seventy-five Cents, ($19,163.73) with interest there-
on at the rate of eight (8) per cent per annum from July
26th, 1921, and in the same casc on June 9th, 1921, a writ
ot execution was served upon said Bankers Trust Coni-

Bankers T

pany reciting a judgment against the [Hooper Sugar Com-

pany for Fiftcen Thousand ($15,000.00) Dollars and One
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.



117
Thousand, [Five Hundred Ten Dollars, Eighty-two Cents,
($1,510.82) with interest thereon from the 12th day of
December, 1919, at the rate of eight per cent per annum
and Fifteen Huandred ($1500.00) Dollars attorney’s fees
and costs amounting to Thirteen Dollars, Twenty Cents
($13.20). '
Finding of Faet No. 11
That on June 17th, 1921, that Hooper Sugar Com-
pany filed a petition in voluntary bankruptey in the
United States Distriet Court, in and for the Dis-
7+ triet of Utah, and that on July 8th, 1921, said
Hooper Sngar Company was declared a bankrupt
and that said Hooper Sugar Company has not yet been
discharged from bankruptey proceedings.
Finding of Faet No. 12
That IIKBER C. CARVER was appointed Trustec
in Bankruptey of said Hooper Sngar Company in said
United States Distriet Court, in and for the Distriet of
Utah, and that on the 8th day of March, 1923, the said
[eber C. Carver made demand upon the Bankers Trust
Company for the immediate delivery to him of all stock
of the Interstate Sugar Company standing in the name
of the Hooper Sugar Company; said property was one
certificate for three thousand (3,000) shares of preferred
and one certificate for twenty thousand (20,000) shares
of common stock of the Interstate Sugar Company is-
sned in the name of the Hooper Sugar Company.
Finding of Faet No. 13
THI COURT FURTIER FINDS that the execu-
tions served in the case of the First National Bank of
Kenmerer, Wyoming, against the Hooper Sugar Com-
pany were served upon the Bankers Trust Company after
a petition had been filed for bankruptey for the Hooper

Sugar Company, and that the judgments obtained in said
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action were ohtained within four (4) mouths of the bank-
ruptey proccedings and that said action in said canse
was filed against the Hooper Sugar Company within four
months of bankruptey proccedings, and that for this rea-
son the First National Bank of Kemmerer, Wyoming,
has no lien whatsoever against the stock of the Interstate
Sugar Company standing in the name of the Ilooper
Sugar Company, on deposit with the Bankers Trust Com-
pany of Salt Lake City, Utah.
Finding of Fact No. 14
TIHAT A REASONABLE COMPENSATION to be
allowed to the Bankers Trust Company for the care and
custody of said stock so deposited with it for the benefit
of the Hooper Sugar Company is TWO HUNDRED
FIFTY ($250.00) Dollars.
I'inding of Fact No. 15
THE COURT FURTHER FINDS that the Bankers
Trust Company of Salt Lake City is not the owner, or
entitled to possession of sald stock, to-wit, one cer-
! tificate for three thousand (3,000) shares of pre-
ferred, and one certificate for twenty thousand
(20,000) shares of common stock of the Interstate Sugar
Company issued to and standing in the name of the Hoop-
er Sugar Company, except that said Bankers Trust Com-
pany has a preferred lien against said stock in the sum
of Two Hundred Fifty ($250.00) Dollars.
Finding of Fact No.. 16
TI COURT FURTHIR FINDS that the writs of
garnishment served upon the Bankers Trust Company
of Salt Lake City, Utah, in the case of 11. H. 1lenderson
and Wade M. Johnson versus the Hooper Sugar Com-
pany, and in the case of Guardian Fire Insurance Com-
pany versus the Hooper Sugar Company, and in the case
g By e Bher MY ol OB D b S i erblOBYS "
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Sugar Company, and in the case of the Idaho State Bank
of Twin Falls, Idaho, versus the Hooper Sugar Company,
have never heen dissolved and the same are still in full
foree and effect and are binding upon the property gar-
nisheed in the hands of the Bankers Trust Company of
Salt Lake City, Utah, to-wit, one certificate for three
thousand (3,000) shares of preferred, and one certificate
For twenty thousand (20,000) shares of common stock of
the Interstate Sugar Company issued to and standing in
the name of the Ilooper Sugar Company.
Finding of Fact No. 17
THE COURT FURTHER FINDS that on June 19,
1920, the Hooper Sugar Company, in pursuance of Kxhi-
bit ““A”” mentioned in Finding of Fact No. One (1) here-
m, conveyed, by warranty deed, its sugar factory located
in Weber County, State of Utah, to Fanest R. Woolley,
which deed was filed for record and recorded on June
22nd, 1920, in the records of the County Recorder of We-
her County, State of Utah, and that on the 22nd day of
June, 1920, Ernest R. Woolley and wife conveyed, by
warranty deed, said Tlooper sugar factory to the Inter-
state Sugar Company, which deed was filed for record
and recorded on June 22nd, 1920, in the records of the
County Recorder of Weber County, State of Utah.
Finding of Fact No. 18
THE COURT FURTHER FINDS that the
6 3ankers Trust Company, as garnishee, could have
relieved 1tself from all responsibility, or liability,
for the care and custody of the Interstate Sugar Coni-
pany stock deposited with it for the benefit of the Hooper
Sugar Company by delivering it to the sheriff in the first
action that was brought, wherein H. H. Henderson and
Wade M. Johnson, co-partners doing business under the

firm name and style of Ilenderson & Johnson, were plain-
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tiffs, and the Hooper Sugar Company, a corporation,
was defendant.,

TIIE COURT FURTHIR FINDS that the Bankers
Trust Company, as bailee of said stock, could have re-
lieved itself from all responsibility, or liability, for the
care and custody of the Iuterstate Sugar Company stock
deposited with it for the benelit of the Hooper Sugar
Company by filing an action in the district court, making
all parties who claimed an interest in said stock parties
defendant, and asking the Court for an order that said
parties interplead and assert their interest.

As CONCLUSIONS OF LAW from the foregoing
Findings
1

That the BANKIRS TRUST COMPANY of Salt
Lake City, Utah, shall immediately deliver to the Sheriff
of Weber County, State of Utah, said certifieates of
shares of stock of the Interstate Sugar Company, issued
to and standing in the name of the Hooper Sugar Coni-
pany, one certificate for three thousand (3,000) shares
of preferred, and one certificate for twenty thousand
(20,000) shares of eommon stock, to he sold at publice
sale by the said Sheriff in the manner provided by statute
for the sale of personal property under exeecution, and
that out of the proccedings of said sale the said Sheriff
shall retain his own costs and expenses of making said
sale, and out of the balance of the procecas, if any, shall
pay to the Bankers Trust Company of Salt Lake City,
Utah, Two Hundred Fifty ($250.00) Dollars, together
with interest thercon at the rate of eight per cent (8%)
per annum trom the date of the filing of the decree in this
cause, or so much thereof as the same will pay.

11
I there are any other moncys remaining in
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the hands of said Sheriff, after first paying the
amounts hercinbefore set out, the balance of such
proceeds shall be paid to the following named persons
“in the order and amounts hereinafter enumerated, or so

~1
~1

much thereof as the same will pay, to-wit:

To 11 1. HENDIRSON and WADI. M.
JOHNSON, the sum of . $ 3,133.00
together with interest thereon from
June 22nd, 1921, at the rate of cight
per cent per annum.

To GUARDIAN FIRK INSURANCIH
COMPANY, the sum of......... e, 285.15
together with interest thereon from
October 31st, 1921, at the rate of eight
per cent per annum,

To CONTINENTAL CASUALTY COM-

PANY, the sumof ... 2,125.65
together with interest thereon from

October 31st, 1921 at the rate of eight

per cent per-annum,

To IDAHO STATE BANK OF TWIN
FALLS, TDATIO, the sum of ... 34,456.90
together with interest thereon from
February 18, 1921, at the rate of eight
per cent per annum.

IIT
That the FIRST NATIONAIL BANK OF KISM-
MER, WYOMING, take nothing, and that the defendants
in garnishment proceedings ERNEST R. WOOLLEY,
and HIKBER C. CARVER, Trustee in Bankruptey of the
Itooper Sugar Company, for their failure to plead in this
action, and their defaults having been duly and regularly
entered, take nothing.
v
That if, after paying the above amounts, as hereiu-
above set out, there shall still remain in the hands of said
Sheriff any turther money, then the said Sheviff shall
pay said money to the Clerk of this Court, to he here-
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after disposed of as ordered by the Court.
A%

AND TIHAT JUDGMENT SHOULD BE EN-
TIERKD ACCORDINGLY.
Dated at Ogden City, Weber County, State of
78 Utah, this the IMifth (5th) day of April, A. D. Nine-
teen Hundred Twenty-tour (1924).
James N, Kivpary,

Judge of the Distriet Court o
Weber County, State of Utah.
Filed April 5, 1924.

Judgment
(Henderson and Johnson vs, Hooper Sugar Company)
THIS CAUSK came regularly on for trial on the
IFourth (4th) day of Marvch, A. D. Nineteen Hundred
Twenty-four (1924) bhefore HON. JAMES N.
79 KIMBALIL, Judge of Department Nmmber Two
(2) of the Distriet Court of the Scceond Judieial
Distriet of the State of Utah, within and for Weber
County, sitting without a jury, Messrs. Henderson and
Johnson appearing as attorneys for themselves and also
as attorneys for the defendants in garnishment proceed-
ings herein, Gunardian Fire Insnrance Company, Conti-
nental Casualty Company and Idaho State Bank of Twin
Falls, Idaho, and Messrs. Dickson, Kllis, Parsons and
Adamson appearing as attorneys for the garnishee here-
i, Bankers Trust Company, and the First National Bank
of Kemmerer, Wyoning, the default of the defendants
in garnishment procecdings, leber €. Carver,
89 Trustee i1 Bankruptey of the Hooper Sugar Com-
pany, and Krnest R. Woolley having been duly
and regularly entered herein, oral and documentary evi-

dence being introduced, arguments of counsel were heard
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and said cause was taken under advisement by the Court
and
NOW, COMES THE CCOURT, and having filed its
Findings of Fact and Conclusions of Law in writing here-
in, and being fully advised in the preniises,

IT IS ORDERED, ADJUDGED and DECREED as
follows:

1. That the Bankers Trust Company of Salt Lake
City, Utah garnishee herein, immediately deliver to the
Sheriff of Weber County, State of Utah, two certificates
of stock of the Interstate Sugar Company issued and
standing in the name of the [Tooper Sugar Company, one
certificate for three thousand (3,000) shares of preferred
stock and one certificate for twenty thousand (20,000)
shares of ecommon stock of said Tnterstate Sugar Com-
pany.

2. That the said Sheriff of Weber County, State of
Utah, immediately proceed to sell said stock according
to sales ol personal property under execution, as pro.
vided by statute, and that out of the procceds of said
sale said sheriff shall retain his own costs and dishnrse-
wents incurred in making said sale, and out of the balance
of the proceeds of said sale, if any there he, he shall pay
to the Baunkers Trust Company of Salt Lake City, Utah,
the sum of TWO HHUNDRED FIFTY ($259.00) DOT.-
LARS with interest thereon at the rate of eight per cent
(8% ) per annum from the date of the filing of this deervee,
or so much thereot as the proceeds of the sale of said
stock will pay, after dedueting the said sheriff’s costs
and dishursements ineurred in making said sale, as here-
mabove provided.

3. That after paying his own costs and dishurse-
ments incurred in making said sale and the Bankers

Trust Company, as hereinhefore set forth, if there are
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still proceeds in his hands from said sale, the said sheriff
shall pay to Messrs. I 1. Henderson and wade M. John-
son the sum of TIREIE THOUSAND, ONE HUNDRED
THIRTY-THREE DOLLARS ($3,133) together with in-
terest thereon at the rate of eight (8) per cent per annum
from January 22nd, 1921.
4. After the payment to I H. Ilenderson.
81 and Wade M. Johnson, if’ there are still proceeds
in the Sheriff’s hands, he shall pay out the balance
of the samme in the order and i the amounts that said
proceeds will pay, as follows:
GUARDIAN FIRIE INSURANCI
COMPANY $ 285.15
Together with interest thercon at the
rate of eight per cent (8%) per an-
mun from October 31st, 1921.
CONTINENTAL CASUALTY COM-
PANY 2.125.65
- Together with interest thercon at the
rate of eight per cent (8%) per an-
num from October 31st, 1921,
IDAHO STATE BANK OF TWIN
FALLS, IDAHO 34.456.90
Together with interest thereon at the
rate of eight per cent (8%) per an-
num from February 18th, 1921.

5. 1T IS FURTHER ORDERED, ADJUDGED
and DIKCREED, that after payving the above amounts,
as hereinbefore set out, if there shall remain in the hands
of the said Sheriff anv further proceeds from said sale
then said Sheriff shall pay the same into Court, to be
hereafter disposed of as ordered by this Court.

6. IT IS HEREBY FURTIIER ORDIKRED, AD-
JUDGED and DECREED that the defendants in gar-
nishment proceedings, ERNEST R. WOOLLEY, FIRST
NATIONAL BANK OF KEMMERER, WYOMING, and

HEBKER C. CARVER, Trustee in Bdnknéwt( of' the
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{Tooper Sugar Company, take nothing.

Dated at Ogden City, Weber County, State of Utah,
this the Ififth (5th) day of April, A. D. Nineteen IHun-
dred Twentyv-four (1924).

James N. KIMBALL,
Judge of the District Court of
Weber County, State of Utah.
Filed April 5, 1924,

Fiadings of Fact and Conclusions of Law.
(Henderson and Johnson vs. Pingree Sugar Company)
THIS CAUSE came regularly on for trial on the
Fourth (4th) day of March, A. D. Nineteen Hundred
Twenty-four (1924) before the TON. JAMIES N.
54 KIMBALL, Judge of Denartment Number Two
(2) of the Distriet Court of the Second Judicial
Distriet of the State of Utah, within and for Webher
County, sitting without a jury, the default of the
defendant in garnishment proceedings, ERNEST R.
WOOLLINY, having been duly entered for not appear-
g or pleading herein, and the default of the defendant
in garnishment proceedings, HARRY S. YOUN®, Trus-
tec in Bankruptey of the Pingree Sugar Company, hav-
ing been duly entered for not filing any pleading herein,
and the default of the defendant in garnishment proceed-
ings, WELLS FARGO NEVADA NATIONAIL BANK
O SAN FRANCISCO, a corporation, having been duly
entered for not filing any pleading hervein, the plamntiffs
appearing as attornevs for themselves and the defend-
ant in garnishment proceedings, JOB PINGREE, the
garnishee, BANKERS TRUST COMPANY of Salt Lake
City, Utah, appearing by its counsel, Messrs. Dickson,
[illis, Parsons and Adamson and Mr. Joseph T. Pence
appearing as attornevs for the defendant in gar-
D9 nishment proceedings, REPUBLIC CASUALTY
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COMPANY, a corporation. Witnesses were

sworn and oral and documentary evidence was intro-
duced, and, atter arguments by counsel for the respective
parties hereto, said cause was taken under advisenient by
the Court, and

NOW, COMES THE COURT, and being tully ad-
vised in the premises, makes the tollowing FINDINGS
OF FACT AND CONCLUSTONS OF LLAW :

FINDINGS OF FACT
Finding of Fact No. 1

That on or about the twenty-second (22nd) day of
June, 1920, one Firnest R. Woolley delivered to the Bank-
ers Trust Company of Salt Lake City, Utah, an agree-
ment in writing, without date, between Pingree Sugar
Company, ooper Sugar Company, Pingree-ldaho Sugar
Company and certain stockholders and ereditors of said
corporations, respectively, of the first part, and said Ern-
est R. Woolley, of the second part, whereby said first
parties undertook and agreed to sell to second party a
certain sugar factory known as the Corcoran Sugar Fac-
tory located in the State of California; that a copy of said
agreement 1s attached to the amended answer of the
Bankers Trust Company and is marked ‘“Exhibit A.”’

That at the same time that the said Woolley de-
posited said eontract with the Bankers Trust Company
sald Krnest R. Woolley also delivered to the Bankers
Trust Company one certificate for twenty-seven hundred
(2700) shares of the preferred, and one certificate for
thirty thousand (30,000) shares of the common stock of
the Interstate Sugar Company issued in the name of the
Pimgree Sugar Company: that the par value of the pre-
ferred stock was One Hundred ($100.00) Dollars a share,
and the par value of the conimon stock was Ten ($10.03)

Dollars a share. That said stock was to be delivered to
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the Pingree Sugar Company in accordance with the terms
of said “‘Fixhibit A.”” That on the 12th day of
56 July, 1922 the said Krnest R. Woolley notified the
Bankers Trust Company that said agreement,
marked ‘‘Exhibit A,”” had not been performed and that
the title to said stock still remained in the said Ernest
R. Woolley and that said Bankers Trust Company should
not, under any circumstances, release said stock, or any
part of it, without the consent of the said FErnest R.

Woolley.

Finding of TFact No. 2

That on January 20th, 1921, the plaintiffs herein,
H. 11, Henderson and Wade M. Johnson, filed an action
against the Pingree Sugar Company, a corporation, as
defendant, in the above entitled Court, and on said 20th
day of January, 1921, the said 11, 11, Henderson and
Wade M. Johnson had a writ of garnishment issued out
of the Clerk’s office of said Court directed to the Sheriff
of Salt Lake County to serve npon the Bankers Trust
Company of Salt Lake City, Utah, and that said writ of
carnishment was scerved upon the Bankers Trust Com-
pany at Salt Lake City, Utah, on the 21st day of Janu-
ary, 1921, and that on February 18th, 1921, judgment was
entered in said action in favor of the said H. H. Ilender-
son and Wade M. Johnson and against the defendant,
Pingree Sugar Company, in the sum of TEN THOTU-
NAND, ONK HUNDRED NINETEEN DOLLARS,
FIFTY CENTS ($10,119.50).

Finding of Faet No. 3

That ou January 20th, 1921, Job PPingree, as plain-
tift, filed an action against the Pingree Sugar Company,
a corporation, m the above entitled Court, and on said
20th day of January, 1921, the said Job Pingree had a

writ of garnishment issued out of the Clerk’s office of said
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Court direeted to the Sheriff of Salt Take County to
serve ujpon the Bankers Trust Company of Salt Take
City, Utah, and that said writ of garnishment was served
upon the Bankers Trust Company at Salt lake City,
Utah, on January 29th, 1921, but that said writ of gar-
nishnient was served upon the Bankers Trust Company
after the writ of garnishiment i the case of I1. 11. 1fen-
derson and Wade M. Johnson versus the Pingree Sugar
Company was served upon the Bankers Trust Company,
and that the service of the writ of garnishment in the
case of Job Pingree versus the Pingree Sugar Company
18 subsequent and subject to the writ of garnishment
served i the case of H. 1. Henderson and Wade
57 M. Johnson versus the Pingree Sugar Company.
That on Ifebruary 18th, 1921, judgment was
entered in said action wherein Job Pingree was plain-
tiff and the Pingree Sugar Company defendant, in favor
of the plamntiff, Job Pingrec and against the defendant,
Pingree Sugar Company, in the sum of KIGHTY-
SEVEN THOUSAND, EIGHT HUNDRED FORTY-

NINE DOLLARS, FIFTY CENTS ($57,849.59).
That on the 3rd day of Marvch, 1921, in said case of
Job Pingree, plaintiff versus the Pingree Sugar Com-
pany, defendant, a writ of execution was served upon the

Bankers Trust Company of Salt Lake City, Utah.

IFinding of Fact No. 4

That on or about the 21st day of February, 1921, the
Republie Casualty Company, a corporation as plaintiff,
commenced a suit against the Pingree Sugar Company in
the Distriet Court of the Third Judicial Distriet of the
State of Utah, within and for Salt Liake County, and that
on said 21st day of February, 1921, said plaintiff caunsed
a writ of garnmishment to be issucd out of the Clerk’s office
Otk B b 1ol (B BT kel LR G un Y
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to serve upon the Bankers Trust Company of Salt Lake
City, Utah, and that said writ of garnishment was served
upon the Bankers Trust Company at Salt Lake City, Utah
on February 21st, 1921,

That on the 21«t day of June, 1921 judgment was
entered in said action in favor of the plaintiff, Republic
Casnalty Company, and against the defendant, Pingree
Sugar Company, in the sum of TWO TIIOUSAND,
THIRTY-FIVIS DOLLARS, SIXTY CENTS ($2.-
035.60).

That on the 29th day of July, 1821, in the said case of
Republie Casualty Company, plaintiff, against the Pin-
gree Sugar Company, a writ of excention was served upon
the Bankers Trust Company of Salt Lake City, Utah.

Finding of Fact No. 5

That the writs of garnishinent served upon the Bank-
ers Trust Company of Salt Lake City, Utah, in the case
of 1. H. Henderson and Wade M. Johnson versus the
Pingree Sugar Company, and in the case of Job Pingree
versus the Pingree Sugar Company, and in the case of

Republie Casualty Company versus the Pingree
o8  Sugar Company, have never been dissolved and
the same are still i full foree and effeet and are
hinding upon the property garnisheed in the hands of the
Bankers Trnst Company of Salt Lake City, Utah, to-wit,
one certificate for twenty-seven hundred (2700) shares
of the preferred, and one certificate for thirty thousand
(30,000) shares ol the common stock of the Interstate
Sugar Company issited and standing in the name of the
Pingree Sugar Company.
Finding of I'act No. 6

That on the Sth day of August, 1921, a voluntary

petition in bankruptey was filed by the P’ingree Sugar

Company in the Distriet Court of the United States for
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the Northern District of California, Southern Division,
and that on the 19th day of September, 1921, said Court
adjudged said Pingree Sugar Company a bankrupt and
that said Pingree Sugar Company has not vet heen there-
in discharged.

That said Court also appointed HARRY S. YOUNG
as Trustee in Bankruptey of the Pingree Sugar Company
and that the said Harry S. Young is now the duly ap-
pointed, qualified and acting Trustee in Bankruptey of
the said Pingree Sugar Company.

Finding of Fact No. 7

That a reasonable compensation to be allowed to the
Bankers Trust Company of Salt Lake City, Utal, for the
care and custody of said stock so deposited with it for
the benefit of the Pingree Sugar Company, is TWO
HUNDRED FIFTY ($250.00) DOLLARS.

Finding of Faet No. 8

THE COURT FURTHER FINDS that the Bankers
Trust Company of Salt Lake City is not the owner, or
entitled to possession of said stock, to-wit, one certificate
for twenty-seven hundred (2700) shares of the preferred,
and one certificate for thirty thousand (39,000) shares of
the common stock of the Interstate Sugar Company, is-
sued and standing in the name of the Pingree Sugar
Jontpany, except that said Baunkers Trust Company has
a preferrved lien against said stock in the sum of Two
Iundred Fifty ($250.00) Dollars.

Finding of Faet No. 9

THTE COURT FURTHER FINDS that the Bankers

Trust Company, as garnishee, could have relieved itself
from all responsibility, or liability, for the care

59 and custody of the Interstate Sugar Company
stock deposited with it for the beuefit of the Pin-

gree Sugar Company by delivering it to the S]l(‘&%@oliléYtB.e
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first action that was brought wherein H. . Henderson
and Wade M. Johnson, co-partners doing business under
the [irm name and style of Henderson & Johnson, were
plaintiffs, and the Pingree Sugar Company, a corpora-
tion, was defendant.

THIE COURT FURTHER FINDS that the Bankers
Trust Company, as bailee of said stock, could have re-
heved itself from all responsibility, or liability, for the
arce and custody of the Tnterstate Sugar Company stock
deposited with it for the benefit of the 1’ingree Sugar
Jompany by filing an action in the distriet court, making
all parties who claimed an interest in said stock parties
defendant, and asking the Court for an order that said
parties interplead and assert their interest.

AS CONCLUSIONS OF TLAW
from the foregoing Findings:
I

That the BANKERS TRUST COMPANY of Salt
T.ake City, Utah, shall immediately deliver to the Sheriff
of Weber County, State of Utah, said certificates
60 of shares of stock of the Interstate Sugar Com-
pany, issued to and standing in the name of the
Pingree Sugar Company, one ccrtificate for twenty-seven
hundred (2700) shares of preferred, and one certificate
for thirty thousand (30,000) shares of common stock, to
he sold at public sale by said Sheriff in the manner pro-
vided by statute for the sale of personal property under
excention, and that out of the proceeds of sard sale the
said Sheriff shall retain his own costs and expenses of
making said sale, and, ont of the balance of the proceeds,
if any, shall pay to the Bankers Trust Company of Salt
" Lake City, Utah, the sum of Two Hundred Fifty
($259.00) Dollars, together with interest thereon at the
rate of cight per cent (89) per annum from the date of
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filing of the decree in this cause, or so mueh thereof as
the same will pay.
1T

It there are other moneys remaining in the hands of
said Sheriff, after first paying the amounts hereinbefore
set out, the balance of such proceceds shall be paid to the
following named persons in the order and amounts here-
inafter enumerated, or so much thereof as the same will
pay, to-wit:

To . H. ITIKNDERSON and WADIC M.
JOHNNSON $ 10,119.5¢
Together with interest therecon from
February 18th, 1921, at the rate of
eight per cent (8¢,) per annum,

To JOB PINGREE, the sum of....._._. 87,849.50
Together with interest thercon from
February 18th, 1921, at the rate of
cight per eent (89,) per annuni.

To REPUBLIC CASUALTY COM-

PANY, the sum of .. 2,035.60
Together with interest thercon from

June 21st, 1921, at the rate of

cight per cent (89,) per annum.

111
That if, after paying the above amounts, as
a2 61 hereinabove set out, there shall still remain in the
.Co.) ’

hands of said Sheriff any further money, then the

said Sheriff shall pay said money to the Clerk of this

Court, to be hereafter disposed of as ordered by the
Court.

IAY

That the defendants in garnishment proceedings,

FKRNEST R. WOOLLEY, WELLS FARGO NEVADA

NATIONAL BANK OF SAN FRANCISCO, and THAR-

RY S, YOUNG, Trustee in Bankruptey of the Pingree

Sugar Company take nothiug by reason of their failure

to plead in this action and their defaults having bheeun
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duly and regularly entered herein.
A%
TITAT JUDGMENT SIHOULD BIY KNTERIED
ACCORDINGIY
Dated, at Ogden City, Weber County, State of Utah,
this the Ififth (5) day of April, A. D. Nincteen Hundred
Twenty-four (1924).
James N, KiMBarL,
Judge of the Distriet Court of

Weber County, State of Utah.
Filed Aprit 5, 1924,

Judgment.

(Henderson and Johnson vs, Pingree Sugar Company)
THIS CAUSIS came regularly on for trial on the
Ifourth (4th) day of March, A. D. Nincteen ITundred
Twenty-four (1924), before IION. JAMES N.
(2 KIMBALIL, Judge of Department Number Two
(2) of the Distriet Court of the Second Judicial
Distriet of the State of Utah, within and for Weber Coun-
ty, sitting without a jury, Messrs. Henderson and John-
son appearing as attornevs for themselves and also as
attorneys for the defendant in garnishment proceedings
herein, JOB PINGRICK, and Megsrs. Dickson, Illis, Par-
sons and Adamson appearing as attorneys for the gar-
nishee herein, BANKERS TRUST COMPANY, the de-
fault of the defendants in garnishment proeeedings, Har-
ry S. Young, Trustee in Bankruptey of the Pingree Sugar
Jompany, KERNEST R, WOOLLEY and WELLS FAR-
10 NIEVADA NATIONAIL BANK OF SAN FRAN-
CISCO, having been duly and regularly entered
63 herein, and Mr. Joseph T. Pence appearing as at-
torney for the defendant in garnishment proceed-
mgs, REPUBLIC CASUALTY COMPANY, oral and
documentary evidence being introduced, arguments of
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counsel were heard and said cause was taken under ad-
visement by the Court; and

NOW, COMES THIEE COURT, and having filed its
Findings of Fact and Conclusions of Law in writing
herein, and being fully advised in the premises,

IT IS ORDERED, ADJUDGED and DECREED as
follows:

1. That the Bankers Trust Company of Salt Lake
City, Utah, garnishee herein, shall immediately deliver to
the Sheriff of Weber County, State of Utah, said certifi-
cates of shares of stock of the Interstate Sugar Com-
pany, issued to and standing in the name of the Pingree
Sugar Company, one certificate for twenty-seven hundred
(2700) shares of preferred and one certificate for thirty
thousand (30,000) shares of eommon stock, to be sold at
public sale by said sheriff in the manner provided by
statute for the sale of personal property under execution,
~and that out of the proceeds of said sale the said Sheriff
shall retain his own costs and expenses of making said
sale, and, out of the balance of the proceeds, it any, shall
pay to the Bankers Trust Company of Salt Take City,
Utah, the sum of Two Hundred Fifty ($250.00) Dollars,
together with interest thercon at the rate of eight per
cent (89 ) per annum from the date of the filing of the
decree in this cause, or so much thereof as the same will
pay.

2. If there are other moneys remaining in the hands
of said Sheriff, after first paying the amounts hereinbe-
fore set out, the balance ot such proeceeds shall he paid to
the following named persons in the order and amounts
hereinafter enumerated, or so much thereof as the same
will pay, to-wit:

To 1. H. HENDERSON and WADIC M.
JOHNSON $ 10,119.50
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February 18th, 1921, at the rate of
eight per cent (8%) per annum.
To .]Ol) PINGRELE, the sum of. ... 87,849.50
Together with interest thereon from
February 18th, 1921, at the rate of
eight per cent (‘30/ ) per annum. '
To Rl“PUBI 1IC CASUALTY COM-
PANY, the sum of ... 2,035.60
Together with interest thereon from
June 21st, 1921, at the rate of eight
per cent (89,) per annum.
3. That if, after paying the above amounts,
64 as hereinabove set out, there shall still remain in
the hands of said Sheriff any further money, then
the said Sheriff shall pay said money to the Clerk of this
Court, to be hereafter disposed of as ordered by the
Court.

4. IT IS FURTHER ORDERED, ADJUDGED
and DISCRICED that the defendants in garnishment pro-
cecdings, KRNEST R. WOOLLEY, WELLS FARGO
NEVADA NATIONAL BANK OF SAN FRANCISCO,
ond HARRY S, YOUNG, Trustee in Bankruptey of the
Pingree Sugar Company take nothing by reason of their
failure to plead in this action.

Dated, at Ogden City, Weber County, State of Utah,
this the Fifth day of April, A. D. Nineteen Hundred
Twenty-four (1924).

James N. KiMBarL,
Judge of the Distriet Court of
Weber County, State of Utah.
Filed April 5, 1924.

That thereafter, to-wit, on the 17th day of April, 1924,
Bankers Trust Company, garnishee herein, did duly serve
and file in each of said eauses a Notice of Motion and
Motion to vacate the judgment or decree made and enter-
ed therein on the 5th day of April, 1924, and to bring in

and make parties to said garnishment proceedings those
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mentioned in said motions, respectively. The motions
were in substantially the same form and that in the case
of Henderson and Jolmson, Plaintiffs vs. Hooper Sugar
Jompany, Defendant, was as follows, to-wit
MOTION
(Title of Court and Cause)

Comes now Bankers Trust Companv, garnishee
above named, and moves this ITonorable Court to vacate
the decrce made and entered herein on the Hth day of
April, 1924, directing said earnishee mmmediately to de-
liver to the Sheriff of Weber County, State of Ttah, the
certificates of preferred and common stock of Interstate
Sugar Company in the possession of said garnishee, as
trustee, and standing in the name of Mooper Sugar Com-
pany.

And said garnishee further moves this court to bring
in and make parties to said garnishment proccedings, the
following: George F. Sanders; National Bank of Comn-
merce; Frank Pingree; P. T. Wright; State Bank of
Provo; J. N. Ireland & Company; MeCornick & Co.,
Bankers; National City Bank or the receiver theveof';
First National Bank of Layton; First National Bank of
Preston; Commercial National Bank of Smithfield;
Knight Trust & Savings Bank; Stockgrowers Bank of
Pocatello, Tdaho, and Charles D. Boetteher, and to re-
quire said parties, and each thercof, to set up whatever
title or interest they may have in or to said shares of
stock or in or pursuant to the agreement defining the
terms of the trust under which the same were held by said
garnishee, and to try and adjudicate the respective claims
thereto and in this aetion, of said individuals and cor-
porations.

This motion will be made upon the affidavit of John
K. Hardy, appended hereto, identified as [xhibit “A,’’

and made a part hereof, and upon the testimonyv hereto-
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fore mtroduced in this proceeding and the records and
files herein.

Dated, this 17th day of April, 1024.

Dickson, Erus, Parsons & Apamson,
Attorneyvs for Garnishee.
(Title of Court and Cause) (B.of E
AFFIDAVIT UPON GARNISHETF’S MOTTON FOR
VACATION OF DECREIS NO. 7300
State of Utah
County of Salt Lake SS.

JOILIN K. ITARDY, being first duly sworn on oath,
deposes and says: '

1. That he is a resident of Salt Lake City, Utah, and
is an officer of Bankers Trust Company, the above named
garnishee, to-wit, the Viee-President thereof.

2. That on Wednesday, the 16th day of April, 1924,
one GEORGE . SANDERS began a suit in the Distriet
Court of the Third Judicial Distriet of the State of Utal
in and for Salt Lake County, wherein said George K.
Sanders was and is plaintiff and said Bankers Trust
Company was and is defendant, and upon said day at the
howr of 4:35 o’clock, p. m., said George 1. Sanders caused
to be served upon said Bankers Trust Company the sum-
mons and complaint therein of which a copy is hereto
appended, identified respeectively as Kxhibits A and
“B’” and made a part hercof.

3. That byv said suit instituted as aforesaid said
George K. Sanders seeks a judgment against said gar-
iishee for either the sum of Five Hundred Thousand
Dollars ($500,000.00) or the delivery to said George E.
Sanders of the certificates for the preferred and common
stock of Interstate Sugar Company in the possession of
sald garnishee as Trustee under and pursnant to the pro-

visions of an agreement, defining said truct introduced
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in evidence in the above entitled garnishment proceed-
ings, and with which the above court is familiar.

4. That neither said George E. Sanders nor Na-
tional Bank of Commerce, Frank Pingree, P. T. Wright,
State Bank of Provo, J. N. Ireland and Company, Me-
Cornick & Co., Bankers, National City Bauk or the re-
ceiver thereof, First National Bank of Layton, First Na-

tional Bank of Preston, Commercial Nafional Bank of

Smithfield, Knight Trust & Savings Bank, Stockgrowers
Bank of Pocatello, Tdaho and Charles D. Boetteher nor
any thereof has been made parties to sald garnishment
proceedings: althongh claiming adversely to all others in
and to said certificates of stock, and although that fact
was duly brought to the attention of the above entitled
court hefore the trial of the issues in said garnishinent
proceedings, and although application was made to this
court to make said individuals and corporations parties
i said proceedings.

Dated at Salt Lake City, Utah, this 17th day of
April, 1924

. Joun K. Harpv.

Subseribed and sworn to hefore me this 17th day of

April, 1924.
My commission expires January 11, 1927,
‘ J. A. MaLia,
Notary Publie
Residing at Salt Lake City, Utah
(Title of Court and Cause)
SUMMONS

The State of Utah to the Said Defendant :

You are hereby summoned to appear within twenty
days after the serviee of this summons upon you, if
served within the county in which this action is brought;
otherwise, within thirty days after serviece, and defend
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the above entitled action; and in case of your failure so to

do, judgment will be rendered against you according to

the demand of the complaint which has been filed with

the Clerk of said Court.

(Signed) Manrioneavx, Kine & SCHULDER,

Attorneys for Plaintiff.

. 0. Address: 630 Judge Building,

Salt Lake City, Utah.

Served this summons on the within named defendant
Bankers Trust Company, by J. K. Hardy, Vice-President,
on the 16th day of April, 1924, at Salt Lake City, Salt
Lake County, Utah.

(Signed) Trnowas OsBorRNE,
Constable, Salt Lake City Precinet,
Tel. Was. 1119, Salt Lake County, State of Utah.
COMPLAINT
(Title of Court and Cause)
Plamtiff complains of the defendant and alleges:
L

That the plaintiff now is, and at all times herein
mentioned was, a resident of Salt Take City, Salt Lake
County, State of Utah.

II.

That the defendant now is, and at all times herein
mentioned was, a corporation duly organized and exist-
ing under and by virtue of the laws of the State of Utah.

TI1.

That plaintiff is the owner of and entitled to the
possession of 50,000 shares of the common stock of the
Interstate Sugar Company, a corporation duly organ-
ized and existing under and by virtue of the laws of the
State of Utah, of the par value of $500,000 and 5700
shares of the preferred stock of the par value ol $570,000,

which said stoek is evidenced by four certificates as fol-
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Tews: 1, certificate for 2700 shares preferred, issued in the
name of Pingree Sugar Company; 2, eertificate for 80,000
shares common issued in the naune of Pingree Sugar Com-
pany; 3, certificate for 3000 shares preferred issued in
the name of Hooper Sugar Company; 4, a certificate for
20,000 shares common issued in the name of Hooper
Sugar Company, which said stock is now in the posses-
ston of, and under the control of the defendant: that the
reasonable value of said stock is the sum of $500,000;
that the plaintiff has made demand upon the defendant
herein that it deliver or cause to be delivered to the
plaintift the said stock, and the certificates thereof here-
inbefore mentioned and deseribed, but that the said de-
fendant has refused and still refuses to deliver the same
to this plantiff.

WHEREFORE, plaintiff prays judgment may be
entered against the said defendant for the return to him
ot said stock, and the certificates representing the same,
and 1n the event that the said defendant is unable to make
delivery thereof, that this plaintiff have and recover
judgment herein against the said defendant for the sum
of $500,000, together with his costs of this action herein.

(Signed) Marioveavy, Kiva & ScHULDER,
Attorneys for Plaintiff.
State of Utah | ss
County of Salt Lake | ™ _

GEORGE E. SANDERS, heing first duly sworn on
his oath, deposes and says: That he is the plaintiff in
the above entitled action; that he has read the foregoing
Complaint, knows the contents thereot and that the same
is true of his own knowledge.

(Signed) Guoree K. SANDERs.
(Seal)

Subseribed and sworn to before me this 16th day of
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April, 1924.
(Signed) Crmicaron (. King,
Notary Publie.
Residing at Salt Lake City, Utah.

That thereafter, to-wit, on the 18th day of April,
1224 hearing was had upon said motion and thereupon
the court denied the same, and to the said ruling of the
court the garnishee then and there excepted. Upon said
hearing the following proceedings were had and state-
ments made by the respective attornevs for the parties
appearing therein and by the Hon. James N, Kimball,
Judge of said court.

MR. PARSONS: On the 10th of this month, T think
it was, your Honor, we applied to vou to fix the appeal
hond in each of the cases of Henderson & Johnson against
Pingree Sugar Company and the same plaintiffs against
[Tooper Sugar Company. Your Honor fixed the amount
cf that bond at $10,000.00 in cach case and granted us a
five days stay 1 which we might perfeet our appeal in
cach of those cases.  We immediately called upon George
[Z. Sanders; that is, the trustee called upon Mr. Sanders
to furnish that bond and to indemnity the trustec in the
event 1t perfected such an appeal. We felt the trustee
had a right to eall upon Mr. Sanders for such indemnity
hond. We were assured by Mr. Sanders’ counsel that
Fe would furnish that bond and indemnity and that as-
surance was repeated upon various oceasions subsequent-
Iy until the afternoon of the 16th at about 4:30 when Mr.
King ealled me to say that Mr. Sanders had not been
oble to proenre the neeessary bond and that unless we
heard from him to the contrary in a half hour we would
know he would not be able to furnish it. T told Mr. King
that 1f he didn’t furnish it we would deliver this stock
to the Skeriff upon the Sheriff’s application. In less than
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ten minutes Mr. Hardy for the Baukers Trust Company
had been served personally with a demand for this stock.
Mr. Hardy refused to deliver the stock and then was
served by the constable with a complaint and sunmons in
a suit brought by George E. Sanders against the Bank-
ers Trust Company for either the delivery of this
stock or a money judgment in the amount of
$500,000.00, so this trustee is in the unenviable
rosition of either being sent to jail hy your Honor or
fined for econtempt if it deelines to obey the order of this
court or of having to defend a suit looking for a $500,-
000.00 judgment in the courts in Salt Lake County. This
situation, it scems to us justifies us in making the appli-
cation we are making at this time, that Mr. Sanders be
made a party, and that the order of this court in‘each of
these actions made the 5th day of April be either vacated
or modified fo accomplish that purpose. In the case
agaiust the Hooper Sugar Company we have added in
our motion which has been filed, that in addition to Mr.
Sonders, the names of various individuals appearing in a
resolution of the Board of Directors of the Hooper Sugar
Company, of which your Honor is familiar, directing this
trustee to distribute this stock and they be also made
narties.  Now, in our motion in each of these cases we
have attached as an exhibit and upon which the motion
i« founded, an affidavit by M. [ardy setting up the in-
stitution of this suil and to that affidavit in each case has
been attached a copy of the comnlaint and summons as
served. Now, other than that statement I don’t think
any argument 1s necessary and not desired.

(Argument)

THIE COURT: I look at it, so far as all except
Sanders are concerned, that vou ask to he made parties

defendant here as being bound by the judgment here the
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other day, the trustee in bankruptey of the Hooper Sugar
Company was made a party defendant. He represented
all of the creditors at that time as trustees in bankruptey
of the Hooper Sugar Company, and I think they are
bhound by the order made in that case. Now as far as
George K. Sanders is concerned, T am satisfied in my
cwn mind and satisfied that the law is that George E.
Sanders 1s bound by the order and deerce that was made
here the other day. He knew of the pendency of this
action; he knew that Krnest R. Woolley, when he bought
Frnest R. Woolley’s stock, was a party defendant in the
action.  Ile personally came up here and came into this
court with an attorney and asked a continuance of the
hearing in that matter until he could make some show-
img on his own part on the service of Woolley, so that 1
am satisfied that Mr. Sanders himself is bound by the
mdgment in that case as assignee of Mr. Woolley, and
I am not disposed to prolong this ease by inaking any
further orders than the parties defendant that have been
made here so the court declines to make any order mak-
ing any other parties defendants in the ease; and inas-
much as I think counsel for the Bankers Trust Company
ond the Bankers Trast Company are aeting in good faith
in making this motion, I will grant at this time a stay of
proceedings until the 25th day of this month without them
filing a bond, and if the bond isn’t (iled at that time, an
order will be issued on the Bankers Trust Company to
show cause why they haven’t delivered the stock. The
record may show yvou have a further stay of proceedings
until the 25th of April.

That s my view of it. T am sorry the thing has got-
ten in the shape it has, but 1 think this: the Bankers
Trust Company could have long ago by depositing that

stock in court or delivering it when the garnishment was
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served to the Sheriff of this county or of Salt lLake
County, whoever served the garnishments, would have
saved all this trouble.

MR. PARSONS: I would ask that the record show
our exception to the overruling of our motion.

THE COURT: Certainly. Mr. IHenderson, you may
prepare the order so that the elerk may get it correetly on
his minutes. That is all at this time.

On the 10th day of April, 1924, good canse appearing

therefor, the court made its order in each of said causes

and the same was duly entered extending the time

88 allowed the garnishee within which to prepare

and serve Garnishee’s Bill of Kxeeptions, and fix-

ing the :mount of supersedeas bond on appeal, which
order was in words and figures as follows, to-wit:

(Title of Court and Cause)

< On motion of C. C. Parsons, Iisq., connsel for
garnishee, 1t 135 ordered, that said garnishee be,
and 1t is hereby granted sixty days’ additional
time in which to prepare and serve Bill of Kxcep-
tions herein; and that the garnishee be granted
five days from this date in which to perfeet the
appeal.

“IT IS FURTHER ORDIGRED, that bond on
appeal herein be, and it 1s hereby fixed in the suny
of $10,000.00 pursuant to Section 7006, Compiled
Laws of Utah, 1917.”’

Thereafter and on the 2nd day of July, 1924, good

cause appearing theretfor, the court made its order in

each of said canses which was duly entered, ex-

89  tending the time allowed garnishee within which

to prepare, serve, have scttled, allowed and filed

Garnishee’s Bill of Fixeeptions in cach of said causes,

which order was in words and figures as follows, to-wit:
(Title of Couwrt and Cause)

“Upon apphication of Messrs, Dickson, Filis,
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lant above named, appellant is hereby allowed to
and including the 17th day of August, 1924, within
which to prepare, serve, have settled, allowed and
filed its Bill of Kxceptions in the above entitled
matter.

““Dated this 2nd day of July, 1924.

James N. Kimball,
District Judge.”’
. D
Filed July 2, 1924,
That therealter and on the 6th day of August, 1924,
good cause appearing therefor the court made and en-
tered its order in each of said causes extending
90 the time allowed garnishee within which to pre-
pare, scerve, have settled, allowed and filed Gar-
nishee’s Bill of Iixeeptions in each of said causes, which
order was in words and figures as follows, to-wit:
(Title of Court and Cause)

“Upon the application of Messrs. Dickson, El-
lis, Parsons and Adamson, attorneys for the ap-
pellant above named, appellant is hereby allowed
to and meluding the 7th day of September, 1924,
within which to prepare, serve, have settled, al-
lowed and filed its Bill of Exceptions in the above
entitled matter,

““Dated this 6th day of August, 1924,

George Barker,
Distriet Judge.
In absence of Judge Kimball,
Trial Judge.”’
~ Filed August 7, 1924,

Thereafter, to-wit, on the 2nd day of September,
1924, the court made and entered its order in the case of
Henderson and Johnson vs. Pingree Sugar Company

further extending the time allowed garnishee
77 within which to serve, have settled, allowed and
filed its Bill of Kixeeptions in said cause, which
order was in words and figures as follows, to-wit:
(Title of Court and Cause)
““Upon the application of Messrs, Dickson, El-
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lis, Parsons and Adamson, attorneys for appel-
lant above named, appellant is herchy allowed to
and including the first day of October, 1924, with-
in which to serve, have settled, allowed and filed
1ts Bill of Iixeeptions in the above entitled mat-
ter.

““‘Dated this 2nd day of September, 1924.

James N. Kimball,
District Judge.”’
Filed September 2, 1924,

On the 19th day of April, 1924, the garnishee, Bank-
ers Trust Company, filed its Notice of Appeal from the
Judgment against it as garnishee in the ease of Hender-
son and Johnson vs. Hooper Sugar Company. Said
Notice of Appeal was served upon the plaintiffs and the
defendants in garnishment proceedings, Ernest R. Wol-
ley, Guardian Fire Insurance Company, Continental
Casualty Company, Idaho State Bank of Twin Falls, Ida-
ho and First National Bank of Kenmerer, Wyoming,

April 19, 1924, and on April 25, 1924, said notice
91 was served upon the defendant in garnishment
proceedings, Heber C. Carver, Trustee in Bank-
ruptey of Hooper Sugar Company. On August 25, 1924,
said Notice of Appeal was served upon the defendant,
Hooper Sugar Company, omitting title and proof of serv-
ice thereof on said parties. Said Notice of Appeal was
in words and figures as follows:
(Title of Court and Cause)

““Take notice that the garnishee in the above
entitled action hereby appeals to the Supreme
Court of the State of Utah from the judement
rendered and entered in said cause 1n the Distriet
Court for Weber County, Utah, on the 5th day of
April, 1924, in favor of the plaintiffs and against
said garnishee, and from the whole of said judg-
ment and upon questions of both law and fact.

Dickson, Ellis, Parsons and Adamson,

Attornw*s for Garnishee, Bankers Trust Co.”’
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Certificate of Clerk showing inter alia that an Under-
taking on Appeal in due form has been properly filed in
said action,

On the 19th day of April, 1924, garnishee, Bankers
Trust Company, filed its Notice of Appeal upon the judg-
ment against it as garnishee in the case of Henderson and
Johnson vs. Pingree Sugar Company. Said Notice of
Appeal was served upon the plaintiffs and the defend-
ants in garnishment proceedings, Ernest R. Woolley, Job
Pingree and Republic Casualty Company, on the 19th
day of April, 1924, and on the defendants in garnishment
proceedings, Wells I'argo Nevada National Bank of San
Franeciseco and Harry S. Young, Trustee in Bankruptey,
of the Pingree Sugar Company, April 14, 1924, Said
Notiee of Appeal was served upon the defendant, Pin-
gree Sugar Company, August 16, 1924, Omitting title
and proof of service thereof on said parties, said Notice
was in words and figures as follows:

(Title of Court and Cause)

““Take notice that the garnishee in the above
entitled action hereby appeals to the Supreme
Court of the State of Utah from the judgment
rendered and entered in said cause in the Dis-
trict Court for Weher County, Utah, on the 5th day
of April, 1924, in favor of the plaintiffs and
against said garnishee, and from the whole of said
judgment and upon questions of both law and
fact.

Dickson, Ellis, Parsons and Adamson,

Attorneys for Garnishee, Bankers Trust Co.”’

Appended to the transeript upon appeal in the case
of Henderson and Johnson vs. Pingree Sugar Company
1s the certificate of the Clerk showing inter alia that an
undertaking in due form was properly filed by the gar-
nishee in said cause.

ASSIGNMENT OF ERRORS

(Entitled in the Supreme Court of the State of Utah)
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Henderson and Johnson, Plaintiffs and Respondents, vs.
Hooper Sugar Company, Defendant and Respondent, and
Bankers Trust Company, Garnishee and Appellant, et al.

Appellant assigns for error:

FIRST: The Findings of Fact are not sufficient
to support either the Judgment or Conelusions of Law,
in that there is no finding that the defendant, Hooper
Sugar Company, was on August 16, 1920, or at any time
theretofore or since has been, the owner of or had or has
ever had any interest whatever in or to the said 3,000
shares of preforfed and 20,000 shares of conunon capital
stock of Interstate Sugar Company, or any part of said
stock, but to the contrary, it is found by Finding of Fact
No. 12 that Heber C. Carver as Trustee in Bankruptey
of the defendant, Hooper Sugar Company, had on March
8, 1923, made a demand upon Bankers Trust Company
for the immediate delivery of said stock to him; and by
Finding of Fact No. 1, that Ernest R. Woolley had noti-
fied appellant that that certain agreement identified as
Exhibit ““ A’ and appended to Garnishee’s Amended An-
swer had not been performed, that the title to said stock
still remained in said Woolley, and that Woolley forbade
appellant’s delivering the same to anyone without Wool-
ley’s consent; and by Finding of Faet No. 3 that the de-
fendant, Hooper Sugar Company, had on the 5th day of
November, 1920, directed appellant to distribute said
stock otherwise than, and adversely, to the plaintiffs;
and by Finding of Faect No. 11 that a petition for the ad-
judication of the defendant, Hooper Sugar Company, a
bankrupt, was filed in the United States District Court
for the District of Utah on the 17th day of June, 1921,
and that said defendant was adjudged a bankrupt on the
8th day of July, 1921.

SECOND: The pleadings are insutficient to sup-

port either the Judgment or Conclusions of lLaw in that
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1t is alleged by paragraph ¢V’ of plaintiffs’ Reply and
Answer to Garnishee’s Amended Answer that Heber C.
Carver as Trustec in Bankruptey of the defendant,
[Tooper Sugar Company, had under the jurisdiction of
the Bankruptey Court, and for a valuable consideration,
assigned to the Pioneer Sugar Company all of his right,
title and interest as Trustee in and to said stock of Inter-
state Sugar Company standing in the name of Hooper
Sugar Company.

TIIRD: The evidence is insufficient to support
the first paragraph of Finding of Faet No. 18, the Con-
clusions of Law and Judgment, or any thereof, for the
reason that by the agreement defining said trust (said
agreement being identified as Exhibit ¢“A’’, appended in
full to the Amended Answer of Garnishee and admitted
by the plaintiff), it was stipulated as a condition to the
consummation thercof, and to the delivery of said certifi-
cates of stock and exeecution of said trust that,

‘o * % the outstanding bonds of said

Pingree Sugar Company shall be surrendered and
cancelled, and the trust, deed or mortgage hereto-
fore given by said Pingree Sugar Company to
secure pavment of said bonds shall be released and
discharged and eancelled of record,”’

And that

e * * *

all ecapital stock of said Hooper
Sugar Company now pledged and held as eollat-
eral shall be delivered to the Bankers Trust Com-
pany with directions to deliver the same to said
Woolley upon the deposit with said Bankers Trust
Company of the securities hereinafter agreed by
him to be deposited with said Bankers Trust Com-
pany,”’

and Garnishee conditioned its acceptance of said trust

and said ecrtificates of stock upon the express stipula-

tion that said stock be delivered by it or distributed only

when the defendant, Hooper Sugar Company, its eredi-
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tors and stockholders, should deliver to Garnishee the
necessary papers and documents setting forth and defin-
ing the respective rights of said Hooper Sugar Company,
its creditors and stockholders, in and to said shares of
stock; but it is conclusively established by the uncontra-
dicted evidence that neither were the outstanding bonds
of the Pingree Sugar Company surrendered or cancel-
led, nor said trust deed released or discharged of record,
nor the capital stock of the defendant, Iooper Sugar
Company, delivered to Garnishee with said or any direc-
tion or at all, nor have there been delivered to Garnishee
the necessary or any papers or documents setting forth
or defining the respective rights of said defendant,
lHooper Sugar Company, its creditors and stockholders,
in or to said shares of stock in Tnterstate Sugar Com-
pany, and that said trust then was, and at all times has
been since its creation, an uncompleted executory trust
wherein no title to said certificates or shares of stock has
passed to satd Hooper Sugar Coimpany or to Heber C.
Carver, as its Trustee in Bankruptey.

FOURTH: The evidence is insufficient to support
the first paragraph of Finding of Fact No. 18, the Con-
clusions of Law and Judgment, or any part thereof, for
the reason that, while it appears by paragraph “V?*’ of
each the several answers to Garnishee’s Amended An-
swer, of the plaintiffs and cach the defendants in garnish-
ment proceedings, Continental Casualty Company, lda-
ho State Bank of Twin Falls, Idaho, and Guardian Fire
Insurance Company, that Heber C. Carver, as Trustee
in Bankruptey of the defendant, Hooper Sugar Com-
pany, had under the jurisdiction of the Bankruptey Court
and for a valuable consideration, assigned all of his right,
title and interest as such Trustee in and to said stock, to
the Pioneer Sugar Company and that the latter was will-
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ing and consented that appellant turn over the certifi-
cates or shares of stock to the Sheriff of Weber County,
pursuant to said writ of garnishment, and while it ap-
pears from the evidence that Heber C. Carver, as Trustee
im Bankruptey for Hooper Sugar Company had executed
and delivered in eserow a bill of sale purporting to trans-
fer and deliver to Pioneer Sugar Company, not merely
the Trustee’s interest, but the absolute title to said stock
here in question, there was no evidence whatever of any
consent of any kind or character by the Pioneer Sugar
Company to the delivery of said stock as alleged in said
several answers hereinbefore stated, or at all, nor is
there any evidence whatever negativing said admitted
adverse interest of said Pioneer Sugar Company or hav-
ing any bearing whatever thereupon.

FIFTH: The court erred in denying to Garnishee
leave to file its Second Amended Answer herein.

SIXTH: The court erred in denying appellant’s
application to have George E. Sanders made a party de-
fendant hercin, for the reason that said George E. San
ders claimed the property in Garnishee’s possession as
Trustee as aforesaid, adversely to the defendant, Hooper
Sugar Company, asserted that he had acquired prior to
the making of Ernest R. Woolley a party defendant to
the garnishment proccedings herein, all the interest
claimed therein of the defendant, Hooper Sugar Com-
pany or its Trustee in Bankruptey, said Pioneer Sugar
Company, said Interstate Sugar Company and said Er-
nest R Woolley, denied that said defendant, Hooper
Sugar Company, had any right, title or interest therein,
and on the contrary asserted that he, the said George E.
Sanders, was the absolute owner thereof, all of which
was then and there duly and tinely brought to the atten-

tion of said court.
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SEVENTIL: The court erred in rendering and en-
tering judgment herein in favor of plaintiffs and against
garnishee, and in not entering and rendering herein judg-
ment in favor of garnishee and against plaintiffs.

EIGHTH: The court erred in rendering and enter-
ing judgment herein in favor of plaintiffs and against
the garnishee, for the reason and in that by said judg-
nent the court required garnishec immediately to deliver
to the Sheriff of Weber County the said certificates of
capital stock, and required the said Sheriff to inmnedi-
ately sell the same according to sales of personal prop-
erty under execution, thereby reached out beyond its pro-
cess, attempted to adjudicate the right or title of stran-
gers to said proceeding in or to said stock; thereby denied
to said George IS. Sanders, National Bank of Commerce,
Frank Pingree, P. T. Wright, State Bank of Provo, J.
H. Treland & Company, McCornick & Company Bankers,
National City Bank or the Receiver thereof, First Na-
tional Bank of Layton, First National Bank of Preston,
Commercial National Bank of Smithficld, Knight Trust
& Savings Bank, Stockgrowers Bank of Pocatello, Tdaho,
and Charles D. Boettcher, their day in court; thereby
deprived said garnishee of .the protection against the
true owner or owners and all those interested in said
capital stock, to which protection garnishee was by law
entitled; thereby subjected the garnishee to a liability
to whomsoever of said strangers might thereafter estah-
lish title to or an interest in said property superior to
that of the defendant, Hooper Sugar Company; thercby
imposed upon said garnishee the biurden and expense of
defending in said judgment creditors title to said stock:
thereby deprived garnishee and said strangers of their
property without due process of law in violation of the

Fourteenth Amendment to the Constitution of the Uléi\}—
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ed States, and in violation also of each Sections 7 and 11
of the Constitution of the State of Utan, and thereby
denied to said garnishee and said strangers the equal
protection of the laws in violation of Section 1 of the

Fourteenth Amendment to the Constitution of the
United States.

NINTI: The court erred in rendering or enter-
ing judgment hercin in favor of plaintiffs and against
said garnishee In that, as to said garnishee and said
strangers to said proceeds said judgment was in excess
of the jurisdiction of said court, and was and is wholly
void.

TENTII: The court erred in denying garnishec’s

apphoatmn to have George . Sanders, National Bank of
Jommeree; Frank Pingree, P, T. Wright, State Bank of
Provo, J. IL. Ireland & Company, McCornick & Company
Bankers, National City Bank or the Receiver thereof,
First National Bank of Layton, First National Bank of
Preston, Commercial National Bank of Smithfield,
[Knight Trust & Savings Bank, Stockgrowers Bank of
Pocatello, Idaho, and Charles D. Boettcher made parties
defendant to said garnishment proceedings, and to re-
quire said parties and each of them to set up whatever
title or interest they might have or claim 1 or to said
shares of stock, and to try and adjudicate their respect-
ive claims thereto in sald action.

ELEVIENTII: The court erred in denving garnish-
ee’s motion, dated, served and filed in said court on the
17th day of April, 1924, to vacate the judgment herein,
and to bring in and make parties to said garnishment
proceedings said George K. Sanders, National Bank of
Jommerce, Frank Pingree, P. T. Wright, State Bank of
Provo, J. M. lreland & Company, McCornick & Com-

DA

pany Bankers, National City Bank or the Recetver there-
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of, First National Bank of Layton, First National Bank
of ]’restdn, Commerecial National Bank of Smithfield,
Knight Trust & Savings Bank, Stockgrowers Bank of
Pocatello, Idaho, and Charles D. Boettcher, for the rea-
son and on the ground that said motion was made to said
court during the March term thereof, being the same
term wherein said judgment was rendered and entered,
and thereby was again brought to the attention of the
court the several claims of said strangers adverse to the
plaintiffs and the defendant, Hooper Sugar Company,
together with the fact that said George E. Sanders had
mstituted suit in the Distriet Court of the Third Judi-
cial District of Utah against said garnishee, therein
again asserted his ownership of said capital stock and
thereby sought from said garnishee either the recovery
of said stock or a judgment against said garnishee in
the sum of $500,000.00, the alleged value thercof.

TWELFTH: Neither the pleadings nor the evi-
dence are sufficient to support Finding of Fact No. 16,
the Judgment or Conclusions of Law, or any thercof, in
that it appears from cach the pleadings and the evidence
that the plaintiffs sought to subject to their judgment
against the defendant, Hooper Sugar Company, said
:apital stock of Interstate Sugar Company by service
of said writ of garnishment upon appellant only; that
appellant was a mere bailee and only as such in possges-
sion of said certificates of stock; that Interstate Sugar
Jompany had been at all said times a corporation of the
State of Utah, but under the laws of the State of Utah
capital stock canmot be attached or garnisheed by the
serviee of a writ of garnishment merely upen a bailee in
pos=ession of mere certificates evideneing said stock, and
said writ of garnishment so served hy plaintiffs upon

garnishee was vain, futile and wholly void, and thereby
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plaintiffs acquired neither right, title nor interest in nor
right to the possession of said stock or any part thereof
or the certificates evidencing the same, and no right
could he predieated in any manner thereupon.

THIRTIEKENTIL: The evidence is insufficient to
support the first paragraph of Finding of Fact No. 18
to the effeet that appellant could have relieved itself
from all responsibility or liability by having delivered
said stock to the Sheriff n the first instance, because it
is clearly established by the uncontradicted evidence that
all parties claiming adveresly to the plaintiffs and the
defendant, Hooper Sugar Company, had not been made
parties defendant to said garnishment proceedings, had
been denied their day in court or an opportunity to pre-
sent and have adjudieated their several claims to the
certificates of stock in question, that garnishee owed an
obligation to whomsoever might he the actual owner of
satd property to retain, preserve and protect the same
pursnant to the agreement defining said trust or bail-
ment with a resulting lability upon its breach of said
duty; that garnishee could be discharged from said duty
only by delivering said certificates of stock to the owners
thereof, and judgment of the court requiring the deliv-
cry of said eertificates could not, under the respective
laws or Constitutions of the State of Utah and the
United States, be binding upon one not a party to the
proceedings from which such order emanated, nor eould
garnishee derive any protecetion from such order.

FOURTEENTIL: The court erred in failing to find
the amount of the expense neecessarily incurred by ap-
pellant in the administration of said trust and in failing
to allow the same to garnishec.

FIFTKENTIL: The evidence is insufficient to sup-

port Finding of Ifact No. 14, to the effect that a reason-
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able compensation to be allowed appellant for the care
and custody of said stock was $250.00, for the reason that
it is clearly established by the evidence that any allow-
ance less than the sum of $4,280.00 would be an unrea-
sonable compensation, that the sum of $250.00 allowed by
the court was grossly inadequate and unreasonable, that
appellant was entitled to and should be allowed in addi-
tion to said compensation the sum of $174.54 for moneys
expended by it in the care and custody of said stoek, and
the further sum of $2,500.00 to cover compensation to its
counsel for legal services theretofore rendered by them
in the course of and necessary in the administration of
sald trust.

VWHEREFORE, appellant prays that said judgment
be reversed.

Dickson, Eruis, Parsons & Apamson,
Attorneys for Appellant.

Filed September 22, 1924,

ASSIGNMENT OF ERRORS
(Entitled in the Supreme Court of the State of Utah)

Henderson and Johnson, Plaintiffs and Respondents, vs.
Pingree Sugar Company, Defendant and Respondent, and
Bankers Trust Company, Garnishee and Appellant, et al.

Appellant assigns for error:

FIRST: The Findings of Fact are not sufficient
to support either the Judgment or Conclusions of Law,
in that there is no finding that the defendant, Pingree
Sugar Company, was on January 21, 1921, or at any
time therctofore or since has been, the owner of or had
or has ever had any interest whatever in or to the said
2700 shares of preferred and 30,000 shares of cominon
capital stock of Interstate Sugar Company, or any part
of said stock, but to the contrary, it is found by Finding

of Fact No. 1, that Ernest R. Woolley on the 12th day
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of July, 1922, had notified appellant that that ecertain
agreement identified as Fxhibit ““A’’ and appended to
Garnishee’s Amended Answer had not been performed,
that the title to said stock still remained in said Woolley,
aud that Woolley forbade appellant’s delivering the same
to anyone without Woolley’s consent; and by Finding of
Fact No. 6 that a petition for the adjudication of the de-
fendant, Pingree Sugar Company, a bankrupt, was filed
in the United States Distriet Court for the Northern Dis-
triet of California, Southern Division, on the 8th day of
August, 1921, and that said defendant was adjidged a
hankrupt on the 19th day of September, 1921.

SECOND: The pleadings are insufficient to sup-
port either the Judgment or Conelusions of Taw in that
it is alleged by paragraph ““TV’’ of cach the plaintiffs’
teply and Answer to Garnishee’s Amended Answer and
that of the defendant in garnishment proceedings, Job
Pingree, that Harry S. Young as Trustee in Bankruptey
of the defendant, Pingree Sugar Company, had under
the jurisdietion of the Bankruptey Court, and for a valu-
able consideration sold, assigned and delivered to the
Interstate Sugar Company all of his right, title and in-
terest as such trustee in and to said stock of Interstate
Sugar Company standing in the name of Pingree Sugar
Company.

THIRD: The evidence is insufficient to support the
first paragraph of Finding of Fact No. 9, the Conelusious
of Law and Judgment, or any thereof, for the reason
that by the agreement defining said trust (said agreement
heing identified as Fxhibit ““A”’, appended in full to the
Amended Answer of Garnishee and admitted by the
plaintiffs), it was stipulated as a condition to the con-
summation thereof, and to the delivery of said certificates

of stock and execution of said trust that,
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the outstanding bonds of said
Pingree Sugar Company shall be surrendered and
cancelled, and the trust deed or mortgage here-
tofore given by said Pingree Sugar Company to
secure payment of said bonds shall be released
and discharged and cancelled of record.”

and that,

(X3 * * *

oox o all capital stock of said Looper

Sugar Company now pledged and held as collat-
eral shall be delivered to the Bankers Trust Com-
pany with directions to deliver the same to said
Woolley upon the deposit with said Bankers Trust
Company of the securities hereinafter agreed by
him to be deposited with said Bankers Trust Com-
pany,”’
and Garnishee conditioned its acceptance of said trust
and said certificates of stock upon the express stipula-
tion that said stock be delivered by it or distributed only
when the defendant, Pingree Sugar Company, or said
Hooper Sugar Company, or their respective creditors
and stockholders, should deliver to Garnishee the neces-
sary papers and documents setting forth and defimng
the respecetive rights of said Pingree Sugar Company and
said Hooper Sugar Company, their respective creditors
and stockholders, in and to said shares of stock; but 1t
18 conclusively established by the uncontradieted evidence
that neither were the outstanding bonds of the 1’ingree
Sugar Company surrendered or cancelled, nor said trust
deed released or discharged of record, nor the eapital
stock of the Hooper Sugar Company delivered to Gar-
nishee with said or any dircetion or at all, nor have there
been delivered to Gavnishee the necessary or any papers
or documents setting forth or defining the respective
rights of said defendant, Pingree Sugar Company, its
creditors and stockholders, in or to said shares of stock
in Interstate Sugar Company, and that said trust then

was, and at all times has been since its ereation, an wn-
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completed exceutory trust wherein no title to said cer-
tificates or shares of stock has passed to said Pingree
Sugar Company or to Ilarry S. Young, its Trustee in
Bankruptey.

FOURTIL: The evidence is insufficient to support
the first paragraph of Finding of Fact No. 9, the Con-
clusions of Law and Judgment, or any part thereof, for
the reason that, while it appears by paragraph <‘IV’’ of
cach the answers to Garnishee’s Amended Answer, of the
plaintiffs and the defendant in garnishment proceedings
Job Pingree, that HHarry S.. Young as Trustee in
Bankruptey of the defendant, Pingree Sugar Com-
pany, - had under the jurisdiction of the Bank-
ruptey - Court and  for a . valuable consideration,
assiened  all of his right, title and interest as
such Trustee in and to said stoek, to the Interstate Sugar
Company and that the latter was willing and consented
that appellant turn over the certificates or shares of stoek
to the Sheriff of Weber County, pursuant to said writ
of garnishment, and while it appears from the evidence
that ITarry S. Young as Trustee in Bankruptey for Pin-
gree Sugar Company had executed and delivered in es-
crow a bill of sale purporting to transfer and deliver to
Pioncer Sugar Company, not merely the Trustee’s in-
terest, but the absolute title to said stock here in ques-
tion, there was no evidence whatever of any consent of
any kind ov character by either the Pioneer Sugar Com-
pany or the Interstate Sugar Company to the delivery
of said stoek as alleged in said answer hereinbefore
stated, or at all, nor is there any evidence whatever neg-
ativing said admitted adverse interest of either said
Interstate Sugar Company, or Pioneer Sugar Company,
or having any bearing whatever thercupon.

FIFTII: The court erred in denying to Garnishee

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.



160

[eave to file its Second Amended Answer herein.

SIXTH: The court erred in denying appellant’s
application to have George . Sanders made a party de-
fendant herein, for the reason that said George E. San-
ders claimed the property in (Garnishee’s possession as
Trustee as aforesaid, adversely to the defendant, Pingrec
Sugar Company, asserted that he had acquired prior to
the making of Ernest R. Woolley a party defendant to
the garnishment proccedings herein, all the interest
claimed therein of the defendant, Pingree Sugar Com-
pauny or its Trustee in Bankruptey, said Pioneer Sugar
Jompany, said Interstate Sugar Company and said Ior-
nest R. Wolley, denied that said defendant, Pingree Su-
gar Company, had any right, title or interest thercin, and
on the contrary asserted that he, the said George I£. San-
ders, was the absolute owner thereof, all of which was
then and there duly and timely brought to the attention
of said court.

SIEVENTII:  The court erred in refusing to make
Union Trust Company of San Francisco a party defend-
ant of said garnishment proceedings.

EIGHTH: The court crred in rendering and en-
tering judgment herein in-favor of plaintiffs and against
garnishee, and in not entering and rendering herein
judgment in favor of garnishee and against plaintiffs.

NINTH: The court erred in rendering and enter-
ing judgment herein in favor of plaintiffs and against
the garnishee, for the reason and in that by said judg-
ment the court required garnishee immediately to de-
liver to the Sheriff of Weber County the said certificates
of capital stock, and required the said Sheriff to imme-
diately sell the same according to sale of personal prop-
erty under execution, thereby reached out bevond its pro-

cess, attempted to a(\lﬁj;udicate the right or title of stran-
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gors to said proceeding in or to said stock; thereby denied
to said George E. Sanders and said Union Trust Com-
pany of San rancisco, their day in court; thereby de-
prived said garnishee of the protection against the true
owner or owners and all those interested m said capital
stock, to which proteetion garnishee was by law entitled ;
therehy subjected the garnishee to a liability to whomso-
ever of said strangers might thereafter establish title to
or an interest in said property superior to that of the
defendant, Pingree Sugar Company; theveby imposed
upon said garnishee the burden and expense of defend-
ing in said judgment creditors title to said stock; there-
by deprived garnishee and said strangers of their prop-
erty without due process of law in violation of the Four-
teenth Amendment to the Constitution of the United
States, and in violation also of each Sections 7 and 11 of
the Constitution of the State of Utah, and thereby denied
to said garnishee and said strangers the equal protection
of the laws in violation of Section 1 of the Fourteenth
Amendment to the Constitution of the United States.

TENTH: The court erred in rendering or entering
judgment herein in favor of plaintiffs and against said
garuishee in that, as to said garnishee and said strangers
to said proceedings said judgment was in excess of the
jurisdiction of said court, and was and is wholly void.

ELEVENTH: The court erred in denying garnish-
ee’s application to have George 0. Sanders made a party
defendant to said garnishment proceedings, and to re-
quire said George K. Sanders to set up whatever title
or interest he might have or claim in or to said shares of
stock, and to try and adjudicate his claim thereto in said
action.

TWELFTIT: The court erred in denying garni-
shee’s motion, dated, served and filed in said court on the
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17th day of April, 1924, to vacate the judgment herein,
and to bring in and make a party to said garnishment
proceedings said George ki Sanders, for the reason and
on the ground that said motion was made to said court
during the March term thereot, heing the same term
wherein said judgment was rendered and entered, and
thereby was again brought to the attention of the eourt
the claim of said George . Sanders adverse to the plain-
tiffs and the defendant, Pingree Sugar Company, to-
gether with the fact that said George 5. Sanders had in-
stituted suit in the Distriet Court of the Third Judicial
Distriet of Utah against said garnishee, therein again as-
serted his ownership of said eapital stock and thereby
sought from said garnishec cither the recovery of said
stock or a judgment against said garnishec in the sum of

$500,000.00, the alleged valne thereof.

THIRTEENTH: Neither the pleadings nor the evi-
dence are sufficient to support Finding of Fact No. 5, the
Judgment or Conclusions of Law, or any thereof, in that
it appears from each the pleadings and the evidence that
the plaintiffs sought to subjeet to their judgment against
the defendant, Pingree Sugar Company, said capital
stock of Interstate Sugar Company by service of said
writ of garnishment upon appellant only; that appellant
was a mere bailee and only as such in possession of said
certificates of stock; that Interstate Sugar Company had
been at all said times a corporation of the State of Utah,
hut under the laws of the State of UTtah capital stock can-
not be attached or ganisheed by the service of a writ of
garnishment merely upon a bailee in possession of mere
certificates evidencing said stock, and said writ of gar-
nishment so served by plaintiffs upon garnishee was
vain, futile and wholly void, and thereby plaintiffs ac-

quired neither right, title nor intevest in nor right to the
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possession of said stock or any part thereof or the cer-
tificates evidencing the same, and no right could be pre-
dicated 1n any manner thereupon.

FOURTEENTH: The evidence is insufficient to
support the first paragraph ot Finding of Fact No. 9
to the effect that appellant could have relieved itself from
all responsibility or liability by having delivered said
stock to the Sheriff in the first instance, beeause it is
clearly established by the uncontradicted evidence that
all parties claiming adversely to the plaintiffs and the
defendant, Pingree Sugar Company, had not been made
parties defendant to sald garnishment proceedings, had
been denied their day in court or an opportunity to pre-
sent and have adjudicated their several claims to the
certificates of stock in question, that garnishee owed an
obligation to whomesoever might be the actual owner of
said property to retain, preserve and protect the same
pursuant to the agreement defining said trust or bail-
ment with a resulting liability upon its breach of said
duty; that garnishee could be discharged from said duty
only by delivering said certificates of stock to the owners
thereof, and judgment of the court requiring the delivery
of said certificates could not, under the laws or Consti-
tution of the State of Utah and the United States, be
binding upon one not a party to the procecdings from
which such order emanated, nor could garnishee derive
any protection from such order.

FIFTEIENTH: The eourt erred in failing to find
the amount of the expense necessarily incurred by appel-
lant in the administration of said trust and in failing to
allow the same to garnishee.

SIXTEENTH: The evidence is insufficient to sup-
port Finding of Faet No. 8, to the effect that a reason-

able compensation to be allowed appellant for the care
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and custody of said stock was $250.00, for the reason
that it is clearly established by the evidence that any al-
lowance less than the sun of $4280.00 would be insuffi-
cient and unreasonable, that the swn of $250.00 allowed
by the court was grossly inadequate and unreasonable,
that appellant was entitled to and should be allowed in
addition to said compensation the sum of $174.54 for
moneys expended by it in the care and custody of said
stock, and the further sum of $2,500.00 to cover compell-
sation to its counsel for legal services theretofore ren-
dered by them in the course of and necessary in the ad-
ministration of said trust.

WHEREFORE, appellant prays that said judgment
be reversed.
Diokson, FrLis, Parsoxs & Avamson,
By C. C. Parsoxs,
Attorneys.for Appellant.

Filed October 3, 1924,

Thereafter, to-wit, on the 22nd day of September,
1924, a Justice of the Supreme Court signed an order
permitting appellant to file but one set of abstracts and
briefs in said two causes, which was in words and figures
as follows, to-wit:

(Title of Court and Cause)

“On motion of counsel for appellant and suf-
ficient cause therefor appearing, it is ordered,
that said appellant he permitted to file in this
court but one set of abstracts and briefs for the
two above entitled eases.

““Dated this 22nd day of September, 1924,

J. E. Frick,
Justice,”’
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