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IN THE

SUPREME COURT OF THE STATE OF UTAH

LAURA MCRRIS, Spccial Administratrix
of the estatc of Yashingbton Pocatello
and Minnie Pocatello, his wife, both
deccased, and LUCY POCATELLO JCHNSCN,
MAUD PCCATELLC RACEHORSE, JCSEPHIVE
POCATELLC, and RAY PCCAILELLC, Heirs
of Tashington Pocatello and Minnie
Pocatecllo, deccased; o
Plaintiffs, AMENDED

: COMPIA INT
-yS=

AVASA L. CLARK, JCSEPE E. ROBINSOIN
and BCX ELDER CCUITY,

)
)
)
)
) THIRD
)
)
)
)

Defondantse.

ABSTRACT OF RECORD

Transcript
0195 IN THE
' DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

IN AND FOR THE COUNTY CF BOX ELDER,
STATE CF UTAH..

Hon. Lewis Jones, dJudgc.
THIRD AMENDED COMPLAINT,
This action was first filed by, and in the
naie" SH1Y S £ EREHELES BT EHG) 8 take. of hashington

Machine-generated OCR, may contain errors.



Transcript "

0!8 Pocatello, deceased, asking the court to quiet
title to an uncivided 1/3 interest in the following de-
scribed real property, and asking for an accounting of
the rents and yrofits of the said undivided 1/3 interest,;
A demurrer having been filed, and one of the grounds of
demurrer was ttat the heirs did not have the capacity to
sue for the rents and prof‘i’;s, the court having sustained:
the demurrer or that ground, ard granting plaintiffs ex-
tension of time to further plead sufficient to permit
the g pointment of a special administrator, and such
special adminicstrator having been appointed, who joined
with the heirs as party plaintiff, and filed a second
amendéd complaint, Defendants demurred, and moved to
strike, and also moved to have plaintiffs separately
state their causes of action. At the hearing the cour‘?
overruled the demurrer aml denied the motion -to strike,
but granted defendants motion to have plaintiffs separ-
ately state their causes of action.

FIRST CAUSE OF ACTIN
I

Plaintiffs for first cause of action al lege;

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Transeript
o185 that Laure Marris was on the 14th dsy of Februe

ary, 1939, duly and legally sp poiated Special Administrato:
‘of the estate of Washington Pocatzllo, and Minnie Pocatellc
his wife, both deceased, and said lLaura Marris did a1 alify
for said office, amd is at the time of filing this amended
complaint the duly qualified and acting Special Administra-
trix of the estate of Washington Pocatello and Minnie
Pocatello, his wife, both deceased, a.nd bfought in this
action as one of the parties plaintiff, by order of this
court first had and obtdned.
II
That the other plaﬁtiffs. Lucy Pocatello

Johnson, Maude Poecatello Rac;zhorse, Josephine Poca=-
tello, and Ray Pocatello, are the only heirs of Washing=
ton Pocatello snd Minnie Pocatello, deceased; that at
21l times hercinafter mentionecd, they were and now are
full blooded Indians, members of the Western Shoshoni
Tribe of Indians andat gl 1 times horein mentioned
were and now are wards of the United States Govern-
ment, residing on the Fort Hall Indian Reservation,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Tnstitute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
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Transcript -
©Ol€3 in-Idzho, and were at the time of filing this g
tion all past tlc age of 21 yecars of age, and joins as plo.
intiffs in this action with the Administratrix of the cs’catv‘
of Washington Pcecatollo and Minnie Pocatcllo, deceased, for:;
the recovery of rcal property belonging to the estate, and
to the above narmed heirs, by and with pormis‘sion of the
Supcrintendeat cf the Fort Hall Indian Agency of the United
Staotes Departmert of Interior, Office of Indian Affairs, of
Fort Hall Indiar Reservation of Fort Hall, Idaho, first had
and obtained, if such permission be found by this court to
be necessary or required.

IIT.

That Vashington Pocatello dicd on or about the
27th day of April, 1917, at Fort Hall, Idaho; that during
his lifetime and ot the time of his death, hc was the only
heir by blood, cf an Indian woman of the name of Yaotes
Owa, and also, of a daughter of Yaotes Owa, commonly known
and called Janc; that Minnie Pocatcllo, his wife, dicd at

Fort Hall, Idaho, on or about the 28th day of May, 1928,

That Yaotes Owa died in Box der County, Utah, .
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by f/u Immm( of Museum lHll/ srdrPServices
Library Services and Technology Act, administered by the Utah State Library.
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Transcript

0/ &% sometime in the late 80's; that at the time
of her death she was the owner of a certain 80 acres
of land located in Box Elder County, Utah, described
as follows, to-wit:

E.} of SE.> of Sec=12. T.ll N.R. 3 W. SLI.

That besides the said Vashington Pocatello,
Yaotes Cwa left surviving her as heirs one daughtgr
known as Jane, who died sometime in the late 90's,
without issue, but leaving surviving her as heirs, a
husband named James Brown, and Washingﬁon Pocatello,
a descendant by half=-blood.

Ve

That no probate proceccdings was commenced
on the estate of Yaotes Uwa, or on the estate of her
daughter Jenec, until in the year of 1917; that dur-
ing the ycars 1617, 1918 and 1919, full probate
proceedings were had on both the estates, and de-
crces by this court determining heirship, and of
distribution 4n both cstatcs was made and entered

on the 7th day of November, 1919, and both ostates
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Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



~B
Transcript
o) 94 vere fully and finally closed and the admin-
istrator discherged, on or about the day of Novep-

ber, 1919,
VI.

That on the 7th day of November, 1919, Justin
D. Call, Judge of this court, did make and enter two
decrees determining heirship, and of distribution, one
in the cstate of Yaotes Cwa, and one in the estate of
Jane Brown and James Brown; in each decree of distri-
bution there is decreed an undivided 2/3 interest to
James S. Brown, the son of Jemes Brown, the husband of
the Indian women Jane, the daughter of Yaotes Owa, and
an undivided 1/3 interest to the estate of Washington
Pocatello, deceacsed, each decree describing the same
80 acres of lard located in Box Elder County, Utah,
described as fcllows, to-wit:

EX of SE ¥ of Sec-12, T. 11 N.R. 3W SLI.

That a copy of the docrec in the catate of Yaotes Uwa
was filed for record by the administrator on the 8th |
day of November, 1919, as recorded in Book H, Misc~-

ellaneous Records, at page 319, of the Records of Box

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services:
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Transcript

0, g5 Elder County, Utah, that a truc and cxact
copy of said decrec is hereto attached, marked plain-
tiff exhibit "C", and made a part of this complaint,
as if fully vritten out herein; that a copy of the de-
cree of distribution made and entered in thc estate of
Jane Brovm and James Brovm was by the cdministrator
filed for record on the 8th dey of November, 1919, and
recorded in Book H, }iscellaneous Recordé, at page 320
of the Record of Box Elder County, Utah, that a true
and ex~ct copy of this decrcec is attached hereto,
morked plaintiffs oxhibit "D", and made part of this
comploint as fully as if written out in full herein.

ViI.

That at the time the said decrces were made
and entcred the said 80 acres of land wos in a good
stote of cultivation and at the time had a reasonable
value of $15,000.00; that when the said decrecs were
mode and eﬁtered, the distributees, Jamcs S. Brown, and
the heirs of the estate of Washington Pocatello, de-

ccascd, became owners in common of the said 80 acres of

weusyred by she S. Qum ney La i{hm Va l"lmclmg for, digitization vided by the, Ir stm in 2um lHll/LI/) cary Services
lsiﬁ&; tﬁaé 'ZH ary l ces r;{rﬂgﬁfulﬁﬁ lﬂirilggml%h@h\ ﬁggﬁ Sm (//
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Trenscript

0 | 84~ Novembor, 1919, that thc heirs of the estate o
Washington Pocatello were and now arc the owners in 9°mi.
of an undivided 1/3 interest in and to the above des—cribj
80 acres of land, and at all timos since scid date the
estate of Washington Pocatello, dcceased, and his heirs,
was, and is now ertitled to one-third of all the rents aj
profits derived from the whole of said property less a o
third of all taxes and legal assessments lovied against
said property; thet no part of the said rents or profits
were ever paid over to or rcceived by any administrator
the estatc of Vaslington Pocatcllo, deceased, or poid to
any one of tl'm heirs of the estate, or to anyone for or |
their behalf, and that all of the same is now long past

due and uapaid.
VIII 4

That on February 2nd, 1917, a short time prior.
to the death of Washington Pocatcllo, and also, prior %%
any proceedings having heen commenced to probate either
the estate of Yaotes Owa, or of Jane Brovm, her daughteﬁ
end prior to any legal determination by any court as to

nsQreq i) I ligitiz, rovidedsbyathe itut ()/Jr?u\'wm and Libgary Seyvices,
Mé ghs&fié) r(// /\I((S{‘/m%mgfli% a‘#ném (ﬁnlrg’ Lé/dfm;glx“c@(_s (o] 1and 19
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Iranscript

0/54 Albert Saylor, belicving that V"ashingtqn Poc=-
atello was the only surviving heir of Yaotes Owa, en=
titled to inherit the said 80 acrcs of land, came to
Fort Hall, Idalo, and induced and persuaaded Washington
Pocatcllo and his vife, Minnie Pocatello, to snter
into a contract of sale of the whole of the said 80
acres of land, to one U, F. Diteman, for a considera=
tion of $3200.00, payable $200.00 cash, and the balance
of thc purchasec price to be paid in an1ual installments
of +300,00, payable on the 20th day of December each
year until the full sum of $3200.00 as paid, the last
installment falling due on the 20th day of December,
‘1526. And 2t the same time, the said /ldbert Saylor
seeurcd from Viashington Pocatello and 'linnie Pocatello,
his wife, a werranty decd for the whole of the 80
acres of lend to U. F, Ditemsn; said deed rceciting the
saie considerntions, and thaet MWashington Peeatello was
the sole heir of Yaotcs Ova, and at the same time the said
tlbert Saylor had Washington Pocatcllo to cnter into
W escrow agreement with U, F. Diteman, as grantee,
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Transcript

0/ &6 and the First National Bank of Pocatello, Idah
as escrow depositary, and the said Bank did accept the
terms and obligations of the escrow sgreemont which were
that the escrow depositary was teo hold the said warranty
deed, and to accoept the amual payments, and pay the
samb over to Washington Pocatello until the full sum of
$3200,00 wos paid to said depositary,‘at which timc the
deed left in cserow was £o be delivered by the depositary
te the said U. F. Diteman; tho terms of the escrow agroe=
ment wero plainly written on the envelope contoining the
cscrow papers; the following is a true and ccrrect copy
of an affidavit made at that time by the éashier of said
depositary, and filed of recerd in the county records of
Box El¢er Cuunty, Utah, at the request of U, F. Dite-
man, dcscribing the terms of the escrow agreecment.

Copy of Recorded Instrumcnt.
Kind of Instrument - Affidavit - Date of Inst.,
April 18, 1917, Recorded 4pril 19, 1917 at 2:50 P.lL
. igein F of lMisc., page 613,

State of Idako ) ss
County of Barnock )

We Do Scrvice, whe being first duly sworn on

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Transcript

/%6 oath says: That on the 1lst day of Januiry,
1917, he was and ever since has been and now is the
Cashicr of the 1lst National Bank of Pocatello,
Idahe; that on the 2nd day of February, 1917, Vash-
ington Pocntello and Minnie Pocatello, his wife,
exccuted and placed in escrow with the lst Notional
Bonk of Pocatello, Idaho, their deed conveying to
U. F. Ditomon of Scattle, ¥Washington, the E 5 of
the NE: of Sec. 12. T. 11, N.R. 3W, SIM in Box
Elder County, Utah; that the said deed is now in the
posscssion of the said First National Bank of Joca-
tcllo, Idaho, and to be delivered to the said U. F.
Diteman when all the following payments shall have
bcen made at the said Bank for an in behalf of the
scid Weshington Pocatello, to-wit: 300,00 cn
Deccmber 20, 1917, and #300.00 on December 20, cf
cach and every year thereafter up to wnd in:luding
.December 20, 1926. )

T. D. Scrvicec.

Subscribed and sworn tc before me this 18th
day cf fipril, 1217. Paul I, Bryan, Notary Publiec,
Residonce Pocatello, Idaho. (Seal).

That said escrow agreement was entered into

; before Washington Pocatello had acquired any title in
the premises, and he had never occupied the land, all of
which facts were well lmown to U. F. Diteman, as probate

proceedings were shortly after commenced to probate the

estate of Yaotes Owa, deceased, as stated in Paragraph

Five.
A
I.A. L]
That right after the court announced its de-
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© 1 %] crees, lut before the decrees of distribution
in the estate of Yaotes Owa and Jane Brown, heretofore
mentioned, was made and entered, U. F. Diteman, the grane
tee in the warranty deed on escrow with First National
Bank of Pocatello, Idaho, together with one L. I. Grover,
did, wronsfully, unlawfully, corruptly, and intentionally
to defraud the estate of Vashington Pocatello, deceased,
and to defraud the heirs of the estate of Washington
Pocatello, paid to the said depositary only #1000.00 on
the purchase price of $3200,00 named in said deed, and
in said escrow agreement, and did wrongfully, and unlaw-
fully, secure frem the said‘depositary the said warranty
deed; that the said depositary, did, unlawfully, wrecag=-
fully and couvrary to the express terms and obligations
of the said escrow agreement, accept the #1000,00, and
delivered to the said U, F. Diteman, and A. I. Grover the
said deed; that at the time of the delivery of said deed,
the said U, F. Diteman, A. I, Grover and the said de-
positary, all had knowledse that Washington Pocatello was
dead for more than one year previous to the delivery of
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>t8) .
2 said deed, and that no administrator had been
Yppointed for his estate; that the said U. F. Di'terné.n
dnd - I. Grover, upon securing the possession of said
jeed, did, unlawfully, illegally and for the avowed pur-
ose of cheating and defrauding the estate of Washington ‘
~Pocatello, and his heirs, out of the true value of the
said undivided 1/3- interest in the propercy which the
said Use F, Diteman and ... I. Grover well knew had a
yalue of about $5,000,00 at that time, filed the said
jeed of record in Box Elder County, Utah, on the 10th
Jay of November, 1919, and said deed was recorded in
Book 15, EPa;;e 440 of Deeds of said County; thé.t the sa.id‘
‘. I. Grover, by virtue of obtaining and recording said-
‘dee'd, attempted to take from the estate of washington
?ocatello, and from the heirs of the estate, a valuable
i)roperty right, and henceforth claimed ovmership of
same; that plaintiffs allege that the séid deed was and
is void, and never was of any force or effect, and
passed no title to the undivided 1/3 interest to U. Fe

Diteman, for two reasons: First, that the depositary
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o189
had no right to deliver the deed without a fyl)
compliance with the terms and obligations of the escrow
k agreement, that the delivery of the deed by the depositar: |
the acceptance of and the recqrding of the deed, was a
fradulent transaction; Second, that the depositary and U,
F. Diterrm and A. I. Grover all knew that Washington
Pocatello had died long before the property was decreed
to his estate, and knew that on account of his death that '
his estate would have to be probated, and that if the
contract wns enforceable at all, it could only be en-

forced at that time under Section 7741, Revised Codes of

Utahe.
X

That i.. I. Grover, on the 3rd day of November,
1919, before the decrces of the court, as heretofore mens
tionedv, was made and gntered, secured from U. F. Dite-
man amd Josia Diteman, his wife, a quit claim deed, rc-
leasing and quit claiming all their right, title and
interest in and to the said 80 acrcs of land to the

said Lo I. Grover, and the said A. I. Grover caused

. . . 3 .
said quit claim deed to be filed for record, on the 1llth
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ol 57

day of November, 1919, which was recorded in
the Book 15 of Deeds, at page 442, of tho deed record of
Box Elder County; that the said A. I. Grover had know-
ledge that his grantors in said quit claim deed had no
legal title to the undivided 1/3 interest in the proper-
ty dececreed to the cstate of “ashington Pocatello, de-
ceased; that the said A. I. Grover did connive and con-
spire with U. F. Diteman to secure the warranty deed
executed by hashington Pocatello and Minnie Pocatello
without paying any just consideration for the same;
that A, I. Grover was the one who unlawfully and
wrongfully filed the said deed for record; that the said
.+ I. Grover did admit by affidavit dated the 10th day
of February, 1920, that he knew the said deed was in
escrow; that it was obtained without full compliance
with the obligations of the escrow agreement; that it
was obtained long after the decath of Vashington Poca-
tello, and caused his affidavit to be filed of recard
on the 10th day of February, 1920, and it was recorded

in Book H of Miscellaneous Reécords, page 529, of Box
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/8 7
Elder County, Utah. A true and correct copy of
said affidavit, merked plaintiffs' Exhibit "E" is hereto
attached and mace a part of this complaint, as if fully

written herein.
X1

Plaintiffs allege, th~t in truth and in fact,
it wag the said A I. Grover who fraudulently obtained the
Washington Pocatello deed and filed it for record; that
after A. I. Grover secured fthe quit claim deed from U, F,
Diteman that he, the se.i(i Ae I Grover, assumed the man-
agement of and thec rental of said premise;, and collccted
all of the rents aﬁd prof;its of the wholc, without making
any account to the cstate of "ashington Pocatello, up te
and ircludinz tle year 1924, and until he sold the said
promises in the spring of 1925 to the defendants Amasa L.
Clark and Josopt .E‘. Rébinson; plaintiffs further allege

~that the said A. I. Grover, when hc assumed control over
the premises, knew that the estate of ™ashington Pocatell
deceaéed, and tle heirs 6f the estate ovmed an undivided
1/3 interest in the premiscs ‘and that he was froudulently

cheating thc heirs of the estatec out of said intercst; th
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during the years ... I, Grover hal control of
the property, he was an owner in common with the heirs
of the estate of “iashington Pocatello, and collected the
rents as a ‘co-tena.nt vith the heirs of the estate of
“ashington Pocatello, deceased, and .held the same under
1 constructive trust for szid heirs,.
XI11
That on the 1l2th day of liarch, 1925, that the
said .. I. Grover, also known as Albert I, irover, and
'i fortense Grover, his wife, conveyed by warranty deed all
of theizf right, title and interest in and to the said 80
acres of land to the defendants, Amasa L, Clark and Jos-
eph E. Robinson, and the said named persons héve, since
March 12th, 1925, exer‘cised control end manasement over
all of the said premises, and ever since said date, and
at the time of filing this suit, and now claim in them=-
‘selvcs ownership to the seid undivided 1/3 interest in
seid property, as against the heirs of thc csiate of

Yashington Pocatello, deccased. That said named def=

endants have since the 12th day of March, 1925, collect-
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‘ ed all of the rent‘s and profits of said land,
and has failed and neglected to make any accounting of;
or distribution of, the rents and profits derived from
the undivided 1/3 interest in:said real property to any
administrator of thec cestate of Washington Pocatello, de-
ceased, or to the heirs of said estate, or to any one for
and on behalf of thé plaintiffs, or any one of them,
XIII
&) 90, Plaintiffs allege that the defendants, ‘masa
L. Clark and.Joseph E. Robinson, werce not immocent pur-
chasers. for value, and received no title to the said une
divided 1/3 interest in said propcerty that was decrecd to
the estr+ e of ‘Tashington Pocatello, deccased, ond since
said decrec owned by the heirs of the said cstate; plain-
tiffs furthof al lege that the said named defendants p'ur-
chased the said 80 acres of land from 4. I. Grover with
full knowlcdige and with full noticc that their grantor
did not own,: and had no title or interest in, the said
undivided 1/3 interest; that they had knowledge that

their grantor, A I. Grover, had fraudulently and uwrong=
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2199 fully obtained the doed cxecuted by washington
~Pocatello and Minnic Pocatello, and wrongfully and unlaw-
Ei‘ully caused the samec to be filed for reoord, withoﬁt paby—
\Llng any ﬂust consuk,r'\tlon for tho said interest; that
defendants had ‘<nowledge that the deed of -‘ashlngton Poca-
rtello was delivered by the depositary after hls death and
contrary to the torms of the cscrow *greument t11a1;‘Ithey

knew the quit claim deed of U. F, Litsman and hls mfe |
to /.. I. Grover, their grantor, conveyed no title tothe
undivided 1/3 interest; that the said named defendants |
had full knowledge and notice of the fraudulent acts of

i I. Yrover and U. F. Ditemén; that-they comived and
conspired in c;btaining the said decd and filing the same
of rccord, without poying any jgsf'consideration for the
same; that they knew the said undivided 1/3 interest

had not been proéorly probated and had a0t at aﬁy time
been legally transferred from the cstats of Tiashington
Pocatello; that they knew their Grantor, 4. I. Grover,

vas at 1l timcs an owvmer only of an undivided 2/3 in=-

terest in the property and held the same in common with

?pu/hul Ulfr%( p/fQuum(\ ?{/\1 ?ﬁm\ ch/mg g;r 91;”1 Zation pr OV lc/pb;\Q/lL Rmf:‘:eruﬂﬁgﬁz/‘[}lg@@ vices
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o1 9> 1/5 interest; that the plaintiffs are informeg
and believe, and basing this nllegation on such informa-
tion and belicf, allege the facts to be that when the saig
dcfendants purchescd the property from ‘. I. Grover, they
paid no consideration for the undivided 1/5 interest; that
said defendants only purchased what right, title and in-
terest i. Is Grover and Hortense Grover had a right to
convey; that during all of such time the defendants have
becen owners only of 2/5 intercst in said promiscs, and
have held the sac as owners in common with the heirs of
Tnshington Pocatello, who hove owmed the other 1/3 intere
est; and thet the defendants during the yerrs since thoy
purchosed the property, have collected the ronts and
profits from thc said undividcd 1/3 intcrest and held the
same as co-tenants vwith the heirs of ""ashington Pocatello
undcf a Constructive Trust.

XIv

Q) 7 Plaintiffs glloge thce facts to be that neither
one of thc dcfer nnts, Amasa L. Clark or Joseph R. Robin=

son, or cither cr any of their predecdssors, or any one

for or on their behalf, ever actunlly, constructively or
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or9¢ otherwise, or at all, by any act, deed or
writing, gave any notice of any kind or nature to tha
heirs of Washington Pocatello, or to any legal rep-
resentative of said estate, or of said heirs, that Gthey,
the said defendants, or any one of their predecessors,
were holding, or had ever held, the said undivided 1/3
interest adversely or otherwise, against the rights of

the heirs of the estate of Washington Pocatello, de-

ceased.
XV

That on or about the 3rd day of December,
1919, one Charles E. Foxley, filed in the probate liv-
ision of this court a petition for letters of admin-
istration on the estate of Washington Pocatello, de=-
ceased, and after due and legal proceedings had, the
said Charles E, Foxley was appointed administrator
of said estate, and letters of administration was on
the 12th day of January, 1£20, issued out of this court
to the said Charles &, Foxley on said estate; that the
said Charles &, Foxley as administrator of said estate

failed, refused and neglected to take any legal steps
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o9 to recover the said undivided 1/3 interest in
said 80 acres of land from A. I. Grover, and took no
steps to notify the heirs of the estatc of Vashington
Pocatcllo, or aryone on the heirs' behalf, what U. F,
Diteman and ... I, Grover had donc, but on the other _
hand, plaintiffs allege that the said Charles E. Fox.-
ley, as admiaistrator of said estate, did fraudulently
connive and conspire with the said I. A. Grover and the
said A. I. Grover did fraudulently comnive and conspire
with the 'said Charles E. Foxley, as administrator of saif
estate, to have the said administrator accept from the
First National Bank of Pécatello, Idaho, the $1000.00
paid to said .Bank for the deed executed by ¥ashington
Pocatello and Minnie Pocatello, and thereby defrauded
and cheated the heirs of the estate of Washington Poca-
tello, deceased, out of the reasonable value of the said
undivided 1/3 intcrest in said 80 acres of land; that the
said Charles E, Foxley, did, in connivence and conspirac)
with the said ... I. Grover, file a copy of his letters

of administration with the First National Bank of Poca-

tello, Td~hn, and demand from said Bank the $1000.00
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F 0l 92 paid to said bank, for the purposc of obtain-

ing the deed of “ashington Pocatello and Minnie Pocatel-
lo, thereby attcmpting to validate the delivery of

said deed; that the said Charles E. Foxley later appro-
priated the said ;1020.00 to his own use ind benefit,
and did, in the early part of 1922, leave the County

of Box Elder, Stste of Utah, and did abscond, desert
and abandon the gdministration of the estate of Washe
ington Pocatello, deccased, without initiating any
legel steps or procedure to properly and legally ad-
ministor the estate of Washington Pocatello, deceased,
all of which matter was of reccord in this court; and
part of the title record to said 80 acres of land;

that Charles E. Foxley never did return to Box Elder
County or the State of Utah, and no other administra-
tor tme cver appointed in the place of the adbsconding
administrator, and no further steps of aiy kind were
taken in the estate of Washington Pocatello, deceased,
until the appointment of the prescnt Special Adminis-
tratrix, one of the plaintiffs in this action.
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©/G4. XVI

That the defcndants Amasa L. Clark and Joseph
E. Robinson, at thc time they purchascd the said 80 acpg
of land from I. A, Grover, posscssed the knowledge and
notice that Charles E, Foxley had hcen appointed adminis
trator of the cstate of 'ashington Pocatello, deceascé
and had knowlcdgo and noticec of the froudulent acts of |
A. Grover, their grantor, and the said CharlesE. Foxley,
as administrator of the estate of "ashington Pocatcﬂn;
deceascd; said doefendonts had knowledge and notice that
I. A. Grover and Charles E. Foxley had comnived andcoﬁ
spired to cheat and dcfraud the estate of Washington
Pocatello and the heirs of said cstate; that by reason of
such fraudulont procedure that their grantor, I. A. Grovw
did not own and had no legel title to the said undivided
1/3 interest of the land they purchased; that at all
times sincc March 12, 1925, thc said dcefondants have
cxercised suporvision and control over srid undivided
1/3 interest wrengfully claiming ownorship of snid undive
ided 1/3 intercst, as against the rights of the cstate of”

] 3 0S8 a wlaine
Washington Pocatollo and the heirs o ain

S ok
S Quinney L(m Library. l"lmclmg for digitization pra U\lch d by rﬁ Immm( n/ 1[!1\(1//71 ana Elﬁmi Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-25-
Transcript
o193 tiffs allege that during all of said years
that the ownership of said named defendaats was confined
only to an undivided 2/3 interest in said land, and
that said defendants were tenants in common with the
heirs of Washington Pocatello, deceased,
XVII
That the plaintiff, Ray Pocsatello, arrived at
the age of majority within one year last past before
the commencement of this suit; that the plaintiffs,
Lucy Poéatello Johnson, Maud Pocatellc Racehorse, and
Josephine Pocatello, did not discover ar kmow, or
have any knowledge of the attempt to chesat and defraud
the heirs of +the estate of “ashington Pocatello, de-
ceased, out of the undivided 1/3 interest in the said
80 acres of land, and had no knowledge of the escrow
agreement, or that a deed had been placed in escrow;
did not know that U. F. Uiteman, and 4, I, Grover, had
secured said deed and filed the same of record, did
not know anything about the said 80 acr:s of land,
what it was like or what was its value, had not seen
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/93 about thi¢ land, and did not know that the estate
of ¥ashington Pocatello, and they as heirs, were being de-
frauded and cheated out of a valuable property right, until
within one year last nast before the commencement of this
actione.
XVIIX

Tha+t noneof said heirs have ever been in Box
Elder County, Utah, except once; that was the time of the
hearing on the petition for settlement of the account, and
of distribution in the estate of Yaotes Owa, which occyred
about November 1, 1919; that Minnie Pocatello, with all of
the four children, two of which_were very young at that
time, made their way to Brigham, Utah, arriving at the
courthouse in said County in thec afternocon of the last
day of said hearing; that when they arrived in the court-
room the court wes informed who they were and the Judge,
Justin D. Call, inquircd of them if they knew whet the
naturce of the procedurc was, or if they had a lawyer to
represent them, end they informed the court they had not,
and he then askcd them if they knew any lawyoer in Brigham,

and they informe¢ the court they did not xnow any person
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ol %y in the County, and that they did n0t know

. what to do or how to procced, or what it was all about;
* that thc court then said to them hc would find them a
lawycr to roprescnt them, and the Judge went to his
office and came back and told them he had tslephoned a
lawyer and he would be therc soon; that a few minutes
l=ter one Cherles E. Foxlecy came to thce Courtiiouse and

. said the court called him to be their lawycr; that

;22 neither Minnic Pocatcllo or any one of the heirs ever

-2 knew or heard anything about Charles E. Foxley; that

~ the lawyer took them out in the hall and talked to

-- them just a few minutes, and they thew went back into

--- the courtroom, and they were therc about onec hour;

~-- they did not know or fully understand what took place

2» in the courtroom during that time, but that Foxley

«-- told them the hearing was over, and for them to go

z2= With him to his office, and when they got to his

..+ office, he told them that they would get 1/3 interest

- in the estate of Yaotes Ova, but he did not tell them

.- anything about thc estate, what it consisted of or what

i - v 3 : " 4 . .
! S?ﬁ)t.§ru}/ lg'lm Q}(‘Mﬂé Baw Q@zmd[%g/mg f{hgg}‘ngxrgf\;/“mrid&ﬂ Q Jhl]!l,v;tmm[![.;thlgl;t; LBk vy Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-28=

Transcript

o1 9% would be necessary to probate the estate of
Washington Pocatcllo, and that it could not be settled
until it was probated, and said somcthing to them about
a guardian would have to be appointed for thc two minor
heirs, and thet if they would sign a writing he would prq
pare that he would be appointed by the court and that ho‘
would look efter thoir interest and sce that they would
get all that was coming to them, end that they could go
back home and need not bother further about it; that he
would look after ov\ry‘chlng for them; that they did not
know anything else to do; Charles &, Foxley vas selected
for them by the court and for that rcason, they reposed
implicit confidencc in him to do right by them, and Ninn
Pocatecllo, Lucy Pocatecllo Matsaw, ond Maude Pocatello sig
ed the paper the lawyer had prepared, and all thoy know
about it was that they were asking the court to appointh
administrator to look after their intercst in the cstate
of Washiriéton Pocatello, and the noxt day they left for
home and have ncver been back to Brigham since; that they
never received any further information from Charles Ee

Foxle,y or any othcor porson, as to what was bemg; done, d
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ol 94" not know or hear a thing about thc matter until
some time in the summer of 1921, that Supcrintendent Don-
ner called Minnie Pocatello and her two oldest daughters
in to his office and said that Charles E. Foxley reported
that he had about ¥995.00 belonging to the estate of
Mashington Pocatello, and that the estate was indebted to
him in the sum of about ¥504.00 attorney's fcc and costs,
lecaving about $490.00 for tho heirs; there was no explan=-
ation of how Foxley got this money, but it did say that
was 2ll thét was coming to the heirs of Vashington Poca~
tello; that Supcrintendent Donrior said he did not épprovc
of that settlecment without knowing more about it, and
said something about having the matter investigated; that
sevoral months later they werc informed from the Super-
intendent's Office that CharlosE. Foxley, the adminis-
trator,?had left the Statc of Utah and taken thc money
with hi;, and that therc was nothing further could be
donc in thc matter; that at different times they appeal-
ed to the Superintendent's Officc to make an investiga-
tion of the scttlement, that there must be something
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VN wrong, thet they were entitled to 1/3 of the
estate, and that they should get something, but they
were always tolc that there was nothing could be done;

that the heirs could not do anything for themselves for

the reason that the only money and means that any one of

the heirs possessed during all those years was money de-
rived from their property rights on the Indian Reserva-
tion, and all of that money passes through the hands of
the agency, and is only paid out to them on orders approve
ed by the Superintendent; that when their mother died,
the children agaj.n sought an investigation, but received
no encouragement, they were told nothing could be done;
that about one year agé, when Ray Pocatello became of
legal age, they again took the matter up with the pre-
sent Superintendent, and he made some investigation end
advised that they get an abstract of the property and he
approved such an expenditure, and advised to have tho
abstract examined by a lawyer, which was donc, and then
for the first time the heirs discovered and were advised
of the fraud that was perpctratcd upon them, and that they

wore during 211 this timc ovmors of an undivided 1/3 in-
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194 " torest in the said 80 acros of land ani entit-
:led to a scttlement of the rents and profits for all of

‘the ycarse
XIX

That the estate of Washington Pocatello, dee
coased, and/or the heirs of said cstate, has paid all
taxcs and legal assessments of whatever kind or nature
that were assesscd against the undivided 1/3 intercst of
said property, cach and every year since 1919, to and

including 1938,
X

That thc physical conditions and improvements
on the said 80 acres of land have practically rema.inéd“
unchanged sincc the day the court decrced the property
to the heirs of Yaotes Owa; that the valuc of the said
land is practically the same today as it was at tmt
time; trat neither A. I. Grover or the defendants, Amasa
L. Clark and Joseph E. Robinson, cver lived upon “he
said land, and never occupicd it as e home; they were at
all tircs abscntec landlords of the premiscs, and rent-

od it out cach ycar for a cash rentale
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That the plaintiffs, Laura Morris, as adminis
tratrix of the estate of Washington Pocatellg and Mingy
Pocatello, both deceascd, and the plaintiffs, ’éhe said g
tioned heirs ,of"l:he said Washington Pocatcllo and Mimnie
Pocatello, bring thislac'bion jointly against the defends
ants and each of them, and asks the court to first cance
end hold void the warranty deed executed by Wéshington
Pocatello, and Minnie Pocatello, his wifg, and filed for
record on the 10th day of November, 1919, and recorded i
Book 15 at page 440 of the Deed Records of Box Elder
County, Utah, on the ground that the possessic_m of said
deed was fraudulently and unlawfully obtained, and it w
fraudulently and unlawfully filed of record, ﬁithout P8y
ing any just consideration for the same, or complying
with the terms of the esc&'ow agreement, and was obtaine
contrary to the provision)‘s of Section 7741 of the Revisi
Codes of Utah; and to make and enter a proper deeree
quieting title in the plaintiffs, Lucy Pocatello Johnso
Maud Pocatello Racehorse, Josephine Pocatello and Ray

Pocatello, and thereby remove the cloud from thoir titl
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o197 in and to ean undivided one-third interest in
" the said deseribed 80 acres of land,
XXIT
at Box Elder County, Utah, has or claims
some right, title or interest in asmall portion of said
land, comprising about one acre mare or less, by virtue

.of & warranty deed made and executed by Joseph E. Rob-
inson and Elizabeth Robinson, his wife, and Amasa. L.
(lork and Susan U, Clark, his wife, to said Couity,

- dated August 25th, 1926, r.ecorded in Book 28, at Page
589 of Deeds of Box Elder County, Utah, on the 18th day
of September, 1926; that plaintiffs allege that said
deed conveyed no right, title or interest to said Box
Elder Coﬁnty, to any part of the said undivided 1/3
interest of the land owned by the estate of Washington

Pocatello, deceased;
XXIII

That a true description of the real property
involved in this action is as follows, to~wit:

EL of SE} of Sec. 12, T. 11, ¥R 3 W, SLM
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That plaintiffs hawe no plain, speedy or adequate:

remedy at law.
XXV

Thot the rights of all the defendants, or any
other person holding under or by anyconveyance, lease or
any other instrument made and executed by the defendants,
or any ucher person, is inferior and subordiﬁate to the
undivided 1/3 irtcrest of the plaintiffs in the above de-.
scribed real preperty and the rents and profits derived
from said undivided 1/3 interest:

*kok ok
SECOND CAUSE OF ACTION

Comes now plaintiff Laura Morris, as adminisj
tratrix of the estate of Tashington Pocatello, deceascd,
and for a seconc¢ cause of action against the defendants,
Amasa L. Clark end Joseph E. Robinson, and as against

these two defoncants only, complaingand allegesas follows,

to=-wit:
1 -

That plaintiff Laura Morris was on thc 14th day.

of Februery, 1979, duly and lcgally appointed Spccial
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0/ 98  Administratrix of the estate of Washington
" pocatcllo, and Minnic Pocatello, his wife, both dececas-
¢d, and said Laura Morris did qualify for said office
_and is at the time of filing this amended complaint the
duly qualified and acting Special Administratrix of the
estate of ‘ashington Pocatello and Minnie Pocatello,
his wife, both decceascd, and brought in this action as

onc of the partics plaintiff, by order of this court

_ first had and obtained.
II

That plaintiff in this, thc sccond cause of
action, hereby refers to and makes a part of the second
cause of action all of paragraphs numbered II, ITI, IV,
v, vI, vir, virr, 1x, X, XIi, Xir, XIi1i, xiv, xXv, xvi,
XVII, XVIII, XIX, XX, XXI, XXIII, and XXV of the first
cause of action sct forth in this third amended come
plaint, and makes all of said paragraphs cnumecrated a
part of this complaint in the second cause of action
&8 fully and for all intents, purposes and sffect as
if all of said paragraphs cnumcrated were written out

in M1l hercina
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(o] / ? 7 IIIo
That the said 80 acres of land at all times hepe

in mentioned was of and now is of a rcasonable value of
$15,000.00, and at all times herein mentionecd was rented
each yocar for about $900.00 cash rent per year; that the
defendants Amasa L. Clark and Joseph E. Robinson have
collected all of the yearly rental for 14 ycars; namely,
the ycars from 1926 to 1938, both years inclusively, that
the value of the rental for the undivided 1/3 interest of
said land each ycar was approximetely $300.00 per year,
amounting to a total for the 14 years of about $4200,00,
which sum the said defendants have received and converted
to their own use and benefit, and hove failed and neghmﬁ
ed to mnke any cccounting with the sstate of Washington
Pocatello, or thc heirs of said cestate, for the srid un-
divided 1/3 of same, thot the same is all long past due
and unpaid save and except the sum nccessary to pay the
taxes and legnl assessmonts on the undivided 1/3 intorest
which was paid each year, and which said defendants arc

entitled to crocit fore
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®199 v

That the court demand and cause the said def-
endants, Amasa L. Clark end Joseph E. Robinson, to make
an accounting to Laura llorris, the Administratrix of the
estate, of cne-third of the rents and profits collected
and received by them for the said premiscs for the per-
iod of 14 years; namely, for the years 1925, to 1938,
both years inclusive, and an accounting of the téxes and
any legal assessments levied against said lond, and that
onc-third of snid taxes and legal assessmcnts be deduct-
cd from the total amount of one-third the rents and pro-
fits, and that judgement be entered agninst the said
named defendants, Amasa L. Clark and Joseph E. Robinson,
and in favor of Laura lorris, as Administratrix of #he
estotc of -ashington Pocrtcllo and Minnic Pocoatello, do-
censcd, for the balancc due of said rents and vrofits,
with legnl interost computed to date on 2ll ycarly
balances of such ronts and profits.

WHEREFCRE: Plaintiffs pray judgment a gain st

the defendants on their first cause of action, as follows,

.
“wits e . o . .
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1. TFor judgment against 21l of tho dcfcndgnts and
favor of the pleintiffs, Lucy Pocatcllo Johnson, Maud Py
atello Racchorse, Joscphine Pocatello, and Ray Pocatells,
heirs of the estate of hashington Pocatcllo a%ld Minnie
Pacatello, deccesed, cancelling the deed mnde and cxocun
by the seid Wast ington Pocatello, snd Minnic Poecatcllo,
wife, deceascd, to U, F, Ditgman, and a dogf‘oe in favor of

said Lucy Pocatcllo Johnson, laud Pocatello Racehorse,
Joscphine Pocatello and Ray Pocatcllo, quieting title in
them and rcmovirg the cloud from their title to an un-

divided 1/5 interc—st in and to the foregoing described

rcal property.

2. That tte nlaintiffs and each of them have such
other or furthcr relief §n the premises on their first
cause of action as to this ccwrt may seem mcot and cqui=- »
table between 2ll the parties involved, and for plnintiffs
costs and disburscments in this suit.

WHEREIORE: Plaintiff Laura Morris, as Spocial
Administratrix cf the cstafco of Washington Pocatcllo and
Minnic Pocatcllce, deceascd, prayc: judgment against tho
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’200  defendants, Amasa L.Clark and Joscph N. Rob-
nson only, ond against eachjof them, as follows, to-wit:

1, For judgment in fav;r of plaintiff Laara liorris,
s Special Administratrix o‘;f{ the cestate of Wnshington
PocatelloA -:md ifinnic Pocc«d:c;llo, his wife, both dzceascd,
and egainst the dofendonts Amasa L. Clark and Jossph E,
Robinson, for accounting of the reasonable onc-chird
rontal value of said promises for the yoars’1925 to 1938,
both yeors inclusive, amounting to about #4200.00, more
or less; that a true account of all the taxes and legal
assessments levied against said property, during said
years, be made; that after deducting a one=-third of the
legal asscssments and taxes paid from the amount found
duc for the rents, thot judgment be entered in the neme
of the said Laura Morris, Administratrix of the estate
of Vashington Pocatello and Minnie Pocatcllo, aad
against Amasa L. Clark and Joseph E. Robinson for the
total of the yoarly bnlanccs of the one-third of all
yearly rentals received from said premises, together with
legal interest computcd upon all yearly balanccs, to

B . -
da ¢ of Jug wente _ )
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2. That the plaintiff have such othor or
further rclief in the promiscs on this sccend couse of
action, 25 to this court mny seom meet and cquitablc be-
tween all the pertics involved, and for plaintiffs costs

and disburscments in this suit,

P. C. O'M&llcy

Attorney for Plaintiffs;
Residencc Pocatello, Idaho

B. H. Jamcs

Attorney for Plaintiffs;
Residence Brigham, Utah,

(Duly Verificd) :

Filed May 18th, 1939
Copy served Moy 165th, 1939,
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209 PLAINTIF='S EXHIRIT "C"

‘oot To. 16592 Ttom Mo. 15 Rec. I, 37G8e, Xind of
4%, =-DECREE -- Date of Inst. Yov. 7, 1919, Rec=~
‘ed Nov, 8, 1919 at 10:05 a.m. in H of Misc. Page 320.

(Title of Court omitted)

the Matter of the Estate of )  DECREE

tes Owa, ) OF
Deceased ) DISTRIBUTION

This case having beea duly called for trial Septem-
~ 8, 1919, and continucd to November 1, 1919, upon the
sition for decree of Jdistribution and determination of
«rship by W, E, Getz, the administrator of the Estate
Yaotes Owa, dcceased, and the counter and cross peti-
m of Johnnie Bat Yaotes, sometimes known as Johnnie
s, and the contest will and cres s petition of Mary
iskey Jim and the contest and cross petition of William
schew and the heirs of Washington Pocatello through
sir attorney, Charles B, Foxley, having . asked per=-
ssion to make ¢ontest in behalf of the hoirs of VWash-
rton Pocatello, Johnnie Timmoke and George Timmoke,
searing and protesting through their attorncy Ricy H.
1es, and having request to contest petition filed; B, C.
11, oppearing as attorney for the administrator, W. &,
tz; W, J, Lowe, Esq., appearing as attorncy for Johnnie
t Yeotes, samnetimes known as Johnnic Bat, Chez and ‘
rker appearing as attorncys for Mary Wnlskey Jim, LeRoy
Young, appearing as attorney for Villiam Hoochew;
irles B, Foxley appearing as attorncy for the heirs of
shington Pocatello; and George Elk zppcaring and giving
stimony in his ovm behalf and 2ll of the said parties
ring introduced their evidence os to their respective -
lims o5 to the heirship and rclationship to Yaotes Owa,
ne Brown and James Brown, deceascd, ~nd the court have
; announced in open court thot if therc was anyone
3¢ presont who desirel to present any cleam to said
:ate to come for-
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©zo2 ward and do so and having been stipulated by gy
between the respective parties that the heirsh
of the estate of Jane Brown and James Brown would be hep
and considered at the same time and in the same hearing
as that of the estote of Yaotes Owa and the case having y
submitted and the question of heirship having been argue
the respective counsel and the matter having been submitt
to the court for its decision, and the court having made,
filed its findings of fact and conclusions of law in favg
of the estate of Washington Pocatello for a one-third in.
terest of said cstate, and James 8. Brown for a two=third
interest of seid estate and against all other cleiments a
orders that judgrcent be entered in accordance herewith,

It is therefore ordered, adjudged and decrced t
James S, Brown is thc son of James Brown who was the hush
and sole and surviving heir of Jane Brown, who was the so
and surviving heir of Yaotes Owa, the surviving wife of
Tosewitch or Poe Owa, is the owner and is entitled to 2/5
of the property row in the possession of thc said Adminis
trator of the estate of Yaotes Owa and of Jane Brown and ¢
James Brown, her husband, and that the said ™ashington
" Pocatcllo vas the solc and surviving heir of Bingwa, a
daughter of Tosewitch or Poe Owa, by & first merriage, an
his estate is the ovmer of and entitled to 1/3rd interest
all of the propcrty now in possession of the said idminis
trator of Yaotes Uwa, deceased, and .of Jane Brovm and dJam
Brown, hor husband.

IT IS TFVEREFCRE ORDERED, ADJUDGED ..NL DECREED:
that the property belonging to said estate be distributed
as follows: '

To Jomes S. Brown sn undivided 2/3rds intcrest
and to thc following doscribed land, situated in Box i&lda
County, Utah, to-wit: ¥% of SE} of Sec. 12 T, 11 N. R.?
SLM. )

To thc “state of ™ashington Pocatello, deccased
an undivided 1/3 interest in and to the E% of SE% of Secs
T. 11 N. Roe 3 . SLM,

Aind judgment is hereby ordered accordingly.
Folloved by usurl Clerk's Certificate. Justin D, Call,
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crogd PLLAINMTIFF'S EXHIBIT "D"

ibstract No. 16592 Item No. 14 Rec. No. 3767¢
Kind of Inst. === DEC R E E =~-- lated Nov. 7, 191S.
Recorded Nov. 8, 1919 at 10 a.m. in H. of Misc.,

Page 319.

IN THE DISTRICT COTRT COF TWE FIRST JUDICIAL DISTRICT OF
THE STATE CF UTAH, IN AND FOR .BOX ELDER CCUNTY.

In the Matter of the Estates of )
- Jane Brown and James Brown, ) DECREE OF DISTRI3U=-
Deceased ) TICN

This case having been duly and regularly called
for trial on September 8, 1919 and continued to the 1st
~of November, 1919, upon the petition for decrce of dis-
tribution and determination of heirship by W. E. Gatz
- the administrator of the estate of Yaotes Owa, deceased,
 and the counter and cross petition of Johnnie Bat Yaotes,
. sometimes known as Johnnie Bat, and the contest ani
. cross petition of Yary “hiskey Jim and the contest and
cross petition of William Hoochcw and the heirs of Wash-
:ington Pocatello, through their attorney, Charles 3,
; Foxley, having asked permission to make contest in be-
 half of the heirs of Washington Pocatello, Johnnie
; Timmoke and George Timmoke, appearing and protesting
through their ettorney, #icy He. Jones, and having re-
quested to contest petition filed, B. C. Call, Esq.
- eppcaring as attorney for the Administrator, W, E.
Getz, W. J. Lowe, Esq., appearing as attorney for Johnnic
Bat Yaotes, sometimes known as Johnnie Bat, Chez and
. Barker, appearing as attorneys for Mary Whiskey Jim,
i LcRoy B. Young, Esq., appearing as attorney for ¥illiam
Hoochew, Charles &, Foxley, appearing as attorney for
the heirs of Viashingten Pocatcllo and George Elk appear=-
ying in his own bechalf, and all of the seid partiecs hav=-
. ing introduccd their evidencc as to their respective
claims as to the heirship and rclationship to Yaotes
}OW&, Jane Brown and Jomes Brown, deceased, and the court
having announced in open court ihat if therc vas anyone

0
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02083 else prescnt who hoving been stipulated by and

between the respective partics that the heirship
of the estatec of Yanotes Owa would be considered at the some
time and in ‘the same hoaring os that of the estates of Jane
Brown and Jamos lrown, and the cose having been submitted
to the court for its decision and the court having made and
filed its findings of fact and conclusions of law in favor:
of the estate of Washington Focotello for a 1/3 interest of
said estate and James S. Brown for n 2/3 intcrest of the
estate and ageinst all other claimants and orders that judg-
ment be entered in accordance herewith.

CW, TEEREFCRE, IT IS CRDERED AND ADJUDGED A™D
DECREED: That Jemes S. Brovm is the ovmer nand entitled to
2/3 of all property now in possession of said administra=
tor and Washingtcn Poeantello is entitled to 1/3 interest
in said estate.

IT IS THEREFORE ORDERED, ADJUDGED ANL DECRBED:
that the residue of the said estatée of Yootes Cwa ond Jane
Brown and James Brown, her husband, be and the same is
hereby distributed as follows:

To James S. Brown an undivided 2/3 intercst in
and into thc following land situated in Box LElder Ccunty,
Utah. ’

The BX of the SEX of Sec. 12 T. 11 N. R. 27,SLY,

To the estate of Washington Pocatello, deceascd,
an undivided 1/3 intorest in snd into the EY of the SE:
of Sec, 12 T, 11 N, R, 37, S,L.M.
And judgment is hercby ordered accordingly.
Justin D, Call, Vistrict Judge

Folloved by usual Clerk's certificnte,
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204 - PLAINTIFF'S EXHIBIT "E"
stract No. 16592  Item No. 1§ Rec. No. 5248e

2d of Inste =«= AFFIDAVIT === bate of Inst. Feb. 10,
20. Reccorded Fcb. 10, 1520, =t 11:40 a.m. in H. of
sc., page 529.

ate of Utah ) ss
anty of Box Elder )

A, I. Grover, being first duly sworn, deposes
d says: I am the owner and in the posscssion of the
and described in loan application No. 3477 to the
ate Board of Lond Commissioncrs of the Stat: of Utah,
ving purchased the same from U. F. Diteman s is shown
entpy #16 of Abstract to Title which acecomdanied the
plication for loan; that there is no cutstaading lien
ainst snid property in the sum of $7500.,00 >r other-
sc, ard if the application shows such statcnent, the
me was crroniously inserted thercin; that the title
the s2id premises came through the estate >f Yaotes
8 who was-the original patentee; that the court first
erced the title to said property tc Johmnis Bat
otes and william Hoochew as is shovm by cntry #6 of
¢ gbstraet, that subscquently thereto application was
de to szt aside said decree and for a now h2aring,’
ich was granted and that on the subsequent hearing,
e court reversed its former findings ~s to heirship
d madc and entered its deccree as is shown by item
2 of the abstract decreeing onc third of the cstate
the cstate of Mashington Pocatello and 2/3 to James
Brovn, os will more fully appear by an abstract of
¢ probate .proceedings in the said estate of Yaotes
a, deccased, that after the entry of thc first decrce,
crein a portion of the said cstate was given to
hnnic Bat Yaotcs, this deponent entered into a con-
ect for the purchase of the intercst of the said
hnnie Bat Yaotes and as part consideration made and
livered to the said Jchnnic Bat Yaotes a mortgage
r #1500,00, as is shown by entry #10 of the abstract;
ot upon the subsequent decrece of the ccurt, wherein
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Czo4y the scid Johnnie Bat Yootes was awcrded on par
of the said estate, the notes mentioned in saig
mortgage were ccncelled and frem the fact that the srid
Johnnie Bat Yaotes ultimately obtained nc title to said
property, hc has no property te convey and this deponent
has been unable tc locate the said Jchnnie Bat Yaotos whe
is an Indian residing in Idaro, thet hc might procurc a
formol releasc ¢f said mortgage shown by ontry #10 of the
abstract, but thot thce said notes mentioned therein were
left for safc keeping in the bank and were cancelled afte
the said subscuont decree; that I was ccquainted with
Tashington Pocatello in his lifetime and knéw his family,
that he was en Indian residing at Fort Hall, ldaho; thot
during iis lifctime hc and wife made, exccuted and left
in eserow & wariauty deed in favor cf U., F, Litcmen, which
said deed was t¢ be delivered to the said U. F, Ditemen
upen the paymenl of the ccnsideration menticned in the
said escrow agreement; that subsequently the said Yashe
ington Pocatellc diecd and his heirs appeared as ccntest-
ants in the protate proccedings rofcrrcd to in entry #12
of the abstract; that in said hearlng the cstate of the
said 1'ashlngton Pocatecllo was given a one-third interest
in said premiscs and thereafter the said U. F., Uiteman
paid to the banl the money sufficient to precure the said
warranty deed sc¢ held in eserow and procured the said deod
and subsequently conveyed his interest to dcponent as
shown by entry 716 of the abstract and that thereafter
an administrater was appointed for .the estote of the
said Washington Pccatello and the said administrator re-
ceived and accerted the money paid by the said U. F, Dlite
man for the Warianty Dced in his faver frem the said Vhshe
ington Pceatellc and his wife that Mary Whiskey Jim ond
cthers referred to in centry #12 ¢f thc abstract were clain
ants in the saicd cstate of Yactes Owa and that the ceurt
found against tlc claims cf said parties and all cthor
perscns except the elaim of the said Washington Pocatello
and Jemes S. Brown, which said last named deercc became
finel and was never aoppealed freom; thqt the promiscs .
herein particuls rly described as the EY of the SE} of
Sec. 12 To 11 Ne Re 3 %o SLM.

, : . oo Ae . Grover .
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Subscribed and sworn tc before Vi, Jo Lows,
Ictory Public on February 10, 1920. Cemmission exdires
m april 8, 1922.
(SELL)
SHERIFF'S RETURN SERVICE THIRD ANENDED CCMPLLINT
(Title of Court and Cause.)

ST.TZ CF UTH )
; } ss
COUNTY OF SALT LAKE )
I hereby cortify and return that I received
the within and heretc anncxed Third lmended Complaint
on the 13th day of May, 1930, and served the same on
T7illiam J. Lowe, the attcrney for defendants hercin,
by delivery to na peaving with said defendant in 3alt
Lake City, Salt Lakec County, State of Utah, 2 trus
copy of szid Third smended Cemplaint cn the 15th day
of Moy, 1939.
8 S. Grant Young, Sheriff -
Salt Lake County, State of
Utah. By M. Landa, Depaty.

Subseribed and sworn tc.
Filed liay 19th, 1939.
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The following titled Instruments in the Judgment

Recll arc omitted, for the reason that the ccurt overruled
and denied same and dirccted defendants to answer, and ng
exception was talken by the defendants to the ruling cof the

Courte
(TITLE OF CCURT /VD CAUSE OMITTED IN E.CH INSTANCE.)

Defendents' Damuwrrer to Third «mended Complaint.
Filed May 20th, 1539,
0206-0209.

Defendants' Mcticn tc Strike Parts of Third /imended Ceme
pleint.

Filed May 20th, 1619.

0208-0209.

Defendants' Mcticn to Dismiss .the Cause of wction.
Filed May 20th, 1919,
0213-0214.

Affidavit cof Defendants imasa L. Clark and Joseph &,
Robinscn, in suppcrt of Mcticn to Dismiss.

Filed May 20th, 1919.

0210-0212.

Affidavit of Service by Mailing of thc Foregeing Enumer-
ated Papers.

Filcd Moy 20th, 1919.

0215

Plaintiffs! Moticn to Vismiss Defendants' Mction to Uismiss
the Cause cf Jction,.

Filed May 27th, 1919,

0216
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Affidavit of Counsel for Plaintiffs in Support of Plain-
tiff's NMotien To Uismiss Defendants' Meticne
Filed Moy 27th, 1919.

0217-0222

Affidavit of Services by Mriling.

Filed day 27th, 1919.

0223

The fcregeing enumerated instruments cover 17 pages of
the Judgment Roll, single spaced, and contain ncthing

matcrial tc the decisicn of the case now. 4nd would

- greatly increase the bulk of this usbstract.

(Transcript pages 0206 to 0228)
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O3 7;7

(Title of Court & Cause)

May Term, 1939, Thursday, the 20th day of July, 1939.

MINUTE ENTRY

The matters herein came on regularly for
hearing wnon defendants' demurrer to plaintiffs?!
third amended complaint and defendants' motion to
strike, P. C. C'Malley, Esquire, and George M. Mason,
Esquire, appearing as counsel for plaintiffs, and
William J. Lowe, Esquire, of counsel appearing as
counsel for defendants. Said demurrer and motion to
strike were argued by counsel for the respective par=
ties, and being submitted, said demurrer is overruled
and defendants given twenty-five (25) days without
notice to answer, and the motion to strike is denied,

It is Ordered the above case be set for trial

September 14, 1939, at ten o'clock A,M,
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o2 7_7 (TYTLE OF COURT AND CAUSE)
ANSWER

Come row Amasa L, Clark and Joseph E. Robine
son and aa answer tc the first cause of e.gtion cf the
plaintiffs' third amended ccmplaint admit, deny and alley
as follows:

l. As answer to paragraph 1 thereof, defendat
admit that on or sbout Febru9ry 14th, 1939, an Urder ws
entered appointing Loura Morris special administratrix of
the estates of Washington Pocatello and linnie Pocatells,
his wife, both deccased, and that on cr about said date
said Laura Morris filed her Bond and that Special Letten
of fdministration were issued to her and that said lettelt
have not been revoked.

2. s onswer tc paragraph 2 therecf, soid defo
dants admit that Lucy Pocatello Johnson, Maud Pocatelle
Racehorse, Josephine Pocetello and Ray Pocatello are the
only heirs of Washingtcn Pecentello and Minnie Pocntelle,
ceascd; admit thot they are Indians and were at the time

the filing of the ccmplaint herein all past the age of

twenty~one years; otherwise for lack of information suffis
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9227 cient to form a believe, snid defendants
deny the allegations of said paragraph 2.

3. &8 answer to paragraph 3 thercef, said
defendents cdmit thet Yashington Pocatello is deceased
and rre advised and therefore allege thet he died on
or obcut December 14th, 1518; admit that during the

. lifetime and at the time of his death he wos an heir

. of Yactes Owa, an Indian woman, and further admit that

- he vas likewise an heir cf a daughter of Yaotes Cwa,
ccmmenly kncwn and calledeanc; also admit that Minnie
Pcecatello, the wife ef said %ashingfcn Pccatelle, died
at Fort Hall, Idahc, cn cr abcut May 28th, 1988.

4, .s onswer tc paragraph 4 thereof, defend-
ants admit all the allegations thereecf.

5. Defendants admit pearagraph 5 therecf.

6. Defendants admit paragraph 6 thercof.

7. As answer tc paragraph 7 thereof, said
defondants edmit that at the time of scid decrce of dis-
tribution soid cighty acres of land were under cultivae-

tion, but deny that said lond then had a reascnable

velue of 215,000.00, but allege that in s2id estates
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©r3D s2id land wns appraiscd ot +4,900.00, which snig
appraisement woe the moximum valuc pf said land at said
date; defendants deny all cther allegaticns cf said pera-
groph 7 therccf, except as is hereinnfter expressly odmite
ted.

. 8, As answer to paragraph 8 thereof, defendants
have ro knowledge or information sufficient to form a bee
lief as to theallegations of said paragraph 8 and for
that reason deny dl of the allegations of said paragraph
8 except defendents admit that an Affidavit dated April
18th, 1917 was recorded on Aipril 19th, 1917 at 2:50 P.M.,
in Béok F of Miscellanecus reccords in the County Record-

_er's Office of Eox Elder County at page 613 thercof, and
that a copy of said instrument is set cut in said para-
graph 8.

9., is answer tc paragraph 9 thereof, defend-
ants. have no kncwledge or infermation sufficient to
form a belicf as tc the truthfulness of said allegations
and for that recson deny all of the allegations of said

paragraph 9 except defendants admit and allege that the
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3o First National Bank cf Pocatello, Idahc, de=

vered said Deed to U. F. Diteman, or some person act-

g for him, and that said Decd, which on its face ro-
ted a cconsideraticn of $3200.00, was regularly filed
r rcecord in the cffice of the County Recorder of Box
der County and on November 10th, 1919 at 4 P, M.,
s reccrded in Book 15 of Deeds at page 440,

10. .s enswer tc paragraph 10 thereof, de-
mdants admit that under date of November 3rd, 1919,
, Fo Diteman and Josie A. Diteman, his wife, made,
:ecuted and dolivered a Quitclaim Deed to A. I.
'over covering said premises and that said Deced was
scorded in the office of the County Recorder of qu
.der County on November 1lth, 1919 at 11:10 A, M.,
1 Book 15 of Dceds at page 442; admit that i. I.
‘over filed an Affidavit which was recorded in the
'fice of the County Recorder cn February 10th, 1920
1 Beok I of Miscellanccus at page 529, and that a
py of said Affidavit is marked Exhibit "E" and made

pert of said complaint, otherwise defendants deny
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o230 nll of the allegations of said paragraph 1o,
11, As snswer to paragraph 1l thereof, defenday
admit that A. I. Grover, their immediate predecessor inj
terest, immediately after acquiring Deed fram said v, F.l
Ditemen and Josie A. Diteman, his wife, to said premises
“under date of November 3rd, 1919, entered into the pos-
session of said premises and assumed the mansgement of apf
the rental of said premises and collected all the rents
and profits of said prcperty without making any account
to the Estate of Washington Pocatello or any other persm
to and including the year 1924 and until said premises
were scld to these defendants in the Spring of 1925;
otherwise the defendants deny all of the allegations of
said paragraph 11.
12, Defendants admit all of the a}legations of
paragraph 12 therecf.
13« Defendants deny each and every allegation of
paragraph 13 thercofs
14. Defendants bdenyy a1l of the allegations of pt

ragraph 14 thereof and as further answer thereto allege

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



57
Transoript

2330 that immediately upon purchasing said pre-

aises the Warranty Deed under whieh they claim title
was under date of March 28th, 1925 duly reccrded in
the office of the County Recorder cf Box Elder County,
2s aforesaid, and that at all times since said date
defendants have claimed, occupied and farmed said
premises cach and every year as their property, that
during all of said years defendants have claimed
said premiscs in fee simple, have esch year and at
111 times cultivated and improved the samec and pro=-
tected said premises by a substantial enclosure and
have each year paid all taxes levied and assessed
igainst said land and have continuously, openly,
wtoriously, peaceably and under claim of right
laimed to be the owners of said property as ag=-
vinst the plaintiffs and gll the world, and that

1t nc time until the filing of the ccmplaint herein
vws any claim made by the plaintiff or any other
erson as to the ownership of said premises hostile

i0 these def'endants.
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©o23) 15, 4s -~nswer to paragreph 15 thercef, defend.
ants have no krowledge or information sufficient to
form o belief cs t¢ the truthfulness of said allegations
and for that reascen defondants deny all of the allege-
tions of said paragraph 15, except defendants admit that
on or about the 3rd day cf December 1919 one Charles E.
Foxley filed ir the probate division of said Court a
Petition for Letters of Admini;trs.ticn on the Estate of
Washington Pocotelle, dececased, and that after due and
legal proceedirgs had, the said Charles E. Foxley was
appointed admiristrator of said Estate and lettérs of
administration woere on the 12th day cf Jamwary, 1920
issued out of said Ccurt to the said Charles E. Foxley
~on said es’cr'.fo; further admit that the said Charles E,
Foxley, as administrator of said estate at no time
took any legal stops to reccver any protended interest
in said eighty acres of land.
16, Uls answer to paragraph 16 thereof, de-
fendants deny each and every aliegation therein con-
tained except cefcndants admit that at all times since

acquiring title teo sald premises they have claimed to
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{e23] be the cvmers of said property in fee sim-
ple.

17. XAs answer to paragraph 17 therecof, defend-
snts deny each and every allegation therein conﬁained°

18. ..s answor to paragraph 18 thercof, defend-
ants have no lmowledge cr information as to the truth-
fulness of the allegations therein contained except de-
:fendants are now advised for the first time and upon
such information acdmit that Minnie Pocatello and her
four children, the plaintiffs herein, on or about No-
vember 1lst, 1919 attended the écurt of the Honorable
Justin D. Call, then Judge therecf, and that they then
and there had a conference with said Jﬁdge and at the
;suggestion of said Court had a conference with Charles'
L, Toxley, an officer of said Court then praeticing low
befcre said Court; that on or about said date the said
Mimie Pocatello and the plaintiffs herein by written
Ainstrument requested the Court to appoint the said
Charles E, Fexley as administrator of the Estate of
Yeshington Pocatello, deceased, and that said Charles

B, Foxley was thereafter, as afcres~id, regulerly
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©23/ appointed agministrator of the Estate of

the said Washington Pocatello, deceased, and subsequent-
1y qualified and acted as such administrator; that de-
fendants are nocw for the first time further advised and
upon such information admit that the said Charles E,
Fexley reported certein éash from the sale of said
premises us beihg an asset_of the Estate of said Tash-
ingten Pocatello, deccased, and fﬁrther almit upon in-
formation now for the first time acquired, that the
Superintendent of the Indian Agency at Fort Hall, Ida~-
ho, at various times inquired regarding the rights

of plaintiffs in and into a cne-third interest in said

property and are advised that he took no action upon

the grounds that the plaiptiffs herein had no rights 1
in and into said promises, all of which said informa=-
tion was at all times possessed by the said Charles E.
Foxley as administrator of said estate and by the plain-
tiffs herein. That except as herein admitted, defend-

- ants deny all of the allegations of said paragraph 18,

19. Defendants deny paragraph 19 thereof.
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‘223) 20. As answer to paragraph 20 thereof, defen-
lants deny all of the allegations thereof except defende
nts admit that they have ammually rented said premises
Zor a cash rental.

21, Defendants deny paragraph 21 thereof,

22. Admit that Box Elder lounty claims a cer-
tain right-of-way by virtue of a varranty deed hereto-
fore given by said defendants, otherwise defendants deny
211 of the allegations of said paragraph 22,

23. Defendants admit peragraph 23 thereof.
'24. Defendants deny paragraph 24 thereof.

25, Defendants deny paragraph 25 thereof.

26. Defendants deny each and every allegation
sontained, in the first cause of astion of the plaintiffs'
third amended complaint not hereiabefore expressly ad-
nmitted,

As further answer and by way of scparate de-
‘ense to plaintiffs' first cause of aétion, these defen-
lants allege:

27, That defendants, as aforesaid, claim said

remises as owners in fee simple; that defendants pur=-
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©23%2— chased snid premises in absolute good faith ap
without notice or knowledge of any claims or matters set
out by plaintiffs in their complasint herein, except as is
hereinbefore oxpressly cdmitted; thet defendants were fur
nished with an abstract of title covering said premises,
which abstract of title had been approved by the Attorney
General of the State of Utah in th.;; making of a loan on
said premises by the State of Utah, and that said abstrac
of title was approved by attorneys for these defendants;
that A, I. Grover, defendants' immediaste predecessor, et
ed into the possession of scid premises under claim of om
ership on or about November 3rd, 1919, and on or aboeut s
date began to farm said preomises as the owner thercof; th
at all times since on or abecut the 3rd day of Yovember, I
until the 12th dav of March, 1925, when thc said Grover o
veyed said premises to defendants, the said Grover ocouplt
and cultivated and improved said premises, protected the
same by a substantial enclosure, poid £ll taxes cach yoor
levied and asscssed upon said lands and claimed the seme!

tinuously, openly, notoriously, peacecably and under clein

right cach and every ycar as his property as agcinst all
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~923%~ porsons whomsoever, and that since the said
\:conveyancc to defendants undex“ date of March 12th, 1925,
" ‘thesc defendants have claimed, occupied and farmed said
“ypremises each end every yoer os their property and def-
“endents durins all of said years have claimed said pre-
- miscs in fee siuple, hovo each year and at 21l times
»Lcultivat_ed and iproved the same an.w protected said pre=-
mises v a substantial cnclosfur_o,’ ead cach and overy
year have paid all taxes levied and assessed against

:said land and have continucusly, opanly, notoriously,

_peaceably and under claim of right zlaimed to be the

1

orners of s~id premises in fee simple as against the

- plaintiffs, the administrator of sald estate and all the

~world, and thet at no time until the filing of the com~

-:;plaint herein was any cleim made by the plaintiffs or
any other person as to the oﬁnership of said premises
hostile to these defendants; that when said A. I. Grover
sntered upon said Hremiscs the preporty wes uneven and
shed insufficiont water right and could not be farmed to

the best advantage; that the said A. I. Grovor and these

defendants svent much time, lobor ond monev in the ime
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©23%_ provement of snid premises ond in the purchasy
of additional woter right for srid premiscs, all of whig
said amounts wcre paid by the said Grover and these defe
dants; that if the plaintiffs herein were defrauded by th
acts of any pertics, thot they should obtain redress
against saild parties ond that these defendants ought not,
after more than twenty ycears lapse of timo, now be requir
to defend the plaintiffs' nction herein; that after the
great length of time and by reason of the death of partie
loss of papers, death of witnesscs, change of title, in-
tervention of equities and 'other causes, thet there is
great danger of doing injustice and there can no lenger b
a safc determination of the controversy herein complained
of; thrt defendants kmew ncne of the parties mentioned ir
the plaintiffs' complaint hcrein other thon A, I. Grover
and that the said &, I. Grover is now dead; that defend-
ants are now advised and believe z2nd thereforec stocte the
fact to be, thot Albert Saylor, mentiocned in plaintiffs'
complaint, is long since dead; that U, F, Diteman is no
longer a rosident of this State ond is now aged and infi

. . .
well past cighty-five yenrs of age and is unable to romd
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237 ber or testify as to auy facts in this case;
_-hat the First National Bank of Pocatello, Idaho, is
gnsolvent, os been liduidated and that defendants can
"abtain ne recercs frem scid 2ank releting to the alleged
- gserow Agreement: thnt i1 said First Noticnal Bank of
Pocatello, Idaho, Lscrow l.older, made an unauthorized
delivory of said deced, then the Administrator of the
said Frshington Pocatello Estate and the heirs of said
Estate, by their subsequent acts, waived the performance
of the conditions and ratified said delivery and by said
-subsequent ccts raised a presumption of ratification of
said delivery and arc estopped to deny the validity of
-s71d delivery; that Charles E. Foxley is no longer a
rosidont of the Statc of Utcah and his whereabouts are un-
kaova; that by reason of the long lapse of time, to-wit,
more than twenty years, and by reason of the facts afope-
stid, these defendants arc unsble to procure testimony
;to rofute cortain of tho claims of the plaintiffs herein
ond thet pleirtiffs' claims are np% stale and defendants
allege thnt plnintiffs and e~ch of “hz should now be

~estopped by roason ¢f latclies, silence and othcr conduct
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O 133 " on their part and on the part of the adminis
trator therein, from at this time prosecuting this actigy

28. The plaintiffs'alleged first cause of s
is barred by the provisions of Sections 104-2-5; 104-2-f
104-2-19 and Sutdivision 3 of Section 104=2-24 of the Re-
vised Statutes ¢f Utah, 1933,

As onswer to the second cause of action of the
plaintiffs' Third Amended Complaint, defendants admit,
deny and allege as follows:

l. As answer to paragraph 1 thereof, defend-
ants admit that on or about February 14th, 1939, an Order
was entered appcinting Laura Morris special administra-
trix of the estctes of Washington Pocatello and Minnie
Pocatello, his 3ife, both deceased, and that on or cbout
said date the s¢id Laura lorris filed her Bond and that
Special Letters of Administration were issued to her and
that said letters have not been revoked,.

2. Defendants as answer to paragraphs 2, 3, 4
5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, |
20, 21, 23 and 25 of plaintiffs' second cause of action,

hereby refer to paragraphs 2, 3, 4, 5, 6, 7, 8, 9, 10,
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7233 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
23 and 25 of their answer to plaintiffs' first cause of
‘action and by reference make said paragraphs a part of
“their answer to the plaintiffs' second cause of action
‘as fully and for all purposes as if all of said para-*

graphs enumerated were copies and set out in full here-

in.
3+ Defendants admit that cach and every year

they have collected all renmtals from said premises and
that they hove never accounted to the Estate of Washing-
T_:ton Pocatello or the heirs of said =state for any por-
tion of said rental; otherwise these defendants deny all
of paragraph 3 thereof.
4, blefendants deny_ the right of the Court to
‘require these defendants to make an accounting in said
matter and deny all al legations of saragraph 4 thereof.
5. Defendants deny each ind every allegation
contained in the second cause of action of the plain-
tiffs' third amended complaint not hereinbefore expressly
edmitted.

6. As further answer and by way of separate
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o 233 doefence to the nlaintiffs' second cause of
action, these defendents hereby refer to paragraph 27
of their answer to the plaintiffs' first cause of actiog
and by refcercrnece mnize cxid prangraph a pert of their
answer to plaintiffs' second couse of action as if fully
copied and set out herein,

7. Thet plaintiffs' nlleged second cause of
action is berred by the provisions of Subdivision 1 of
Section 104-2-22, Subdivision 3 of Section 104-2-24 Re-
vised Statutes of Utah, 1833, and Section 104-2-23 Lows
of Uteh, 1935,

THEREFCRE, defendents pray judgment:

0239
1, That plaintiffs' first cause of action be

dismissed at plaintiffs' costs.

2. Thet a Decree of this Court be entered de-
claring defendants to be the ovmers scized in fee qf said
premises and that title thercto be quicted in them.

3. Thot plaintiffs' sceond couse of action be
dismissed atlplﬁ intiffs' costs, -

4, That defendants have such other and furthe

. . 1 » e 3 : . .
relief in the promises as to this Cour’ mov ssom meet o
«
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ox3
¥ equitable,

STEPTENS, RAYION & LOVE
Kttorneys for defencants,
Amasa L. Clark & Joseph

L. Robinsoi.

(uly verified)

Filed August 13th, 1939,
Copy served August 13th, 1939,
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casl
(Title of Court & Ceuse)

REFLY TC FTRTFER ANSWER AND
SEIARATE LEFENSE OF DEFENDANTS.

Comes now the plaintiffs and each of them, and
answering paragraph 27 of the snswer of the defendants,
Amasa L. Clark end Joseph E. Rotinson, in the above eh;
titled action =as JcheiI"fulr"bher' ensver and separate def-

ense, plaintiffs admit, allege and deny as follows, to-

wit:
l. Replying to paragraph 27 admits that the

defendants, Amasa L. Clark and Joseph E. Robinson, clain
sald premises as owners in fee simple; but these plaintif.

and each of then deny that the defendants aforesaid have .
any right, cloir or title to an undivided 1/3 interest ii
said premises; that plaintiffs deny that the said named-
defendants purctased said premises in absolute good faify
and without any notice or knowledge of any of the claims
or matters set cut by plaintiffs in their complaint; |
plaintiffs admit that defendants were furnished with an

abstract of title covering said premises but plaintiffs,
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2346 allege that tiie said abstract of title was
fficient to give the aforesaid defondants notice that
eir grantor, As I. Grover, had no title to the undiv-
ed 1/3 interest; that it is immaterial and no defense
» this action that the abstract of title had been approv-
. by the Attorney-General of the Statc of Utah in meking
loan on the said premises by the Scate of Utah; and -
iat it is immaterial and no defense that said abstract

title was approved by attorneys for these defendants;
« 5 plaintiffs deny that A, I. Grover, defendants'
“mediate predecessor, entered into the possession of
-.id prqmises under claim of ovmership on or about Nov-
Tber 3, 1919, for the undivided 1/3 intercst owned by
“o plaintiffs and denics that about said date the said
Fover began to farm said premises as the owner of said
“divided 1/3 intercst; plaintiffs deny that the said
Fover from on or about the 3rd day of November, 1919,
til the 12th day of March, 1935, occupicd, cultivated
“d improved said undivided 1/3 interest of said prem-
‘s and denics he protected the same by o substantial

~elosure and denics that he paid all taxes cnch year
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234 lovied and assessed upon said undivided 1/3 in
terest and denics that he claimed the sald undivided 1/

intercst continuously, openly, notoriously, pcacably or,

otherwise under claim of right coch and every yoar oshj

property as against all persons whomsoever; further ans. .

wering said allegations odmits thet the snid Grover cly
the ownership of szid undivided 1/3 intercst but denies,
that he had ony title to said undivided 1/5 interest and
denies that he performed any act or acts that would bey
ice to the plaintiffs that he was the owner of said und
ided 1/5 interest uatil the 12th day of March, 1925, wh
the said Grover conveyed said premises to the defendents
admits that these defendants have claimed owncrship tofl
said undivided 1/3 intercst bﬁt plaintiffs deny that det
endants occupicd and farmed said undivided 1/3 interest,
said premises cach and every year and deny that defenda
have each year and at 21l times cultivated and improvedi
said undivided 1/3 interest and proteceted the said undiy
1/3 intercst by 2 substantinl enclosure and deny thot cﬂ
and every year tho said defendants havc poid all taxes
and essesscd against said undivided 1/3 intercst and doy
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7

%toriously and peacably and under claim of right beon

that said defendants have continuously, openly,

.

‘mers of said undivided 1/3 interest in fec simple as
tginst the plaintiffs or against the administrator of
E.id cstate ér against the world; further answering said
rlogzticns, allege the facts to be that the said 4, I,
“over, predecessor of dcfendants and the said defendants
Tre at 211 times tenants in common with the‘plaintiffs and
¢ posscssion of the said A. I, Grover and of the afore-
-id nomed defendants was at all timcs and is at present
4c possession of the plointiffs, the heirs of the estate
i?thhington Pocatecllo, dedeased, and was not notice to
e plaintiffs or to the world that defendants wcre occu=-
"“ing and claiming said undivided 1/5 interest hostile to
Zaintiffs; plaintiffs allege that under the facts plead-
- in this case that it is immaterial and no defcnse;.

“nt at no time until the filing of the complaint therein
got any claim was made by said plaintiffs to the said un-
~wided 1/3 intercst; plaintiffs deny th2t when the said
i+ I, Grover entered upon said premises that the undiv-
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239 water right and could not be farmed to best ad-
vantage; denics that sadid A, I. Grover and these defond-
ants spent muct time, labor and monecy in the improves ‘
ment of said undivided 1/3 interest and in the purchasing
of additional wrter rights for snid premises ond denics i
that all of sai¢ amounts were paid by the said Grover and
these defendants; further answvering said allegation, alleg-,j
es the facts to be that the propertj was in as high a stete
of cultivation the day it was decreecd by the Frobate Court &
as it is today; that about 60 acres of the premiscs was
then encioéed with a substantial enclosurc; thot the land
at that time was irrigated through water rentals or some
other process or system the same as other lands in the
same community werc irrigated; that on March 31, 1919,
seven months prior to the decree of the Probate Court that
a contract for purchase of 60 ncres of water for this por-
ticular treoct was signqd by “. I. Grover, long prcvious ‘1
to his having any right, title or interest whatsoever in |
the said prgmises; that the said water right cost the sum

of ¥3000.00, which plaintiffs admit waspaid to the Utah=

Idaho Sugor Company by the said A. I. Grover, but plaintif‘fi

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



~75m

) ascript

~7 further allego that the said A. I. Grover re-
Yived and collccted fully 400,00 or morc rent cach

“or from plaintiffs' undivided 1/3 intercst, which more
“pon peid for pleintiffs' undivided 1/3 interest of

“id water right and more than an undivided 1/3 of all
e ‘taxes and woter assessments leviecd agaiist said pre-
r-scs during the five years that #. I. Grover claimed
“mership of said undivided 1/ interest; plaintiffs
ilege that it is no defense for thc aforementioned
“fendants that plaintiffs could or should obtein re=-
-ess npoinst any other parties whatsocever that the -
saintiffs might have had a causc of redrcss against;

“d thet it is no defense to the aforecnanicd defendants
. this case that morc than 20 yecars have clapsed end
©2t they should not now be required to defend the
;0intiffs action for the reason that defendants arc not
inocent purchasers; that defendants voluntarily and of
r.eir ovn free will purchased the property and as plain-
(ffs alleged in their complaint'the aforssaid named
#fendants had full knowledge and notice of all the

soud and deeception thetc was practiced upon the nlain-
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o2 3? tiffs; that defendants had fullknowledge and |
notice that the heirs of Tashington Pocatello were fulle
blooded Indians, living under tribal relations on the Forii |
Hall Indian Reservotion in Ideho and were wards of the gow |
ernmment and that Vinshington Pocatcllo and Minnie Focatells
did not have any right or authori;ty to execute the deed
in the first plece, for the roason that no Certificate of
Competency had teen issued by the ynited States Govermment
to either Washirgton Pocatello or Minnie Pocatello befors, |
this deed was executed by them, that said conveyance was
not submitted tc or approved by the Secretary of the Inter
ior of the United States as is provided for by %ct of Con-
gress of Mény 27, 1902, ce. Sec. 7, 32 Stat. at Large, 275,
also that the execution of said deed by Washington Poca- t
tello and Minnie Pocatello and the escrow agreement cntcr-v
ed into by them was made and all acts done by them and by;
U. F, Diteman ir violation of Sec, 3, Act of Congross
dated March 3, 1871, 16 Stat. at Large, 570, prohibiting
comtracts by or with Indians who arc wards of the governs
ment exccpt under the conditions provided for in said Act

and with the amprovel of the Vepartment nnd the Sccrotary

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



7T

"ansoript
239 of the Interior; that defendants knew and had

11 noticoc that the said deed was obtaincd by fraud and

-
<

rongfully delivered ond filed of record without any
‘-pnsideration being paid for the same and that the heirs
f the estate of Viashington Pocatello was intentionally
nd deliberately robbed of the undivided 1/3 intercst in
Vuid property; further answering said paragraph 27, plain-
Affs dony that the death of any party shanges in one iota
‘tatus of title to this property, or changes in one iota
‘he facts to be submitted by either plaintiff or defendant;
l"ieny that there is ony loss of papers or any death of wit-
» 1esses; denies that any change of title or intervention
::i‘ any cquity or other cause that in any woy, manner or
rtform did or could effect the defendants in their wvolun-
tery purchasc of the premises; that therc is no great dan-
ger or any donger of doing any injustice to the defendants
and denies that therc can no longer be a safe determina-
tion of the controversy herein complaiied of; and further
answering said allegation, alleges thot all of the facts
are practically matters of record and can be casily proven

without injus®ige to anyone; further answering said para-
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o239 defense that the defendants knew none of the p
ties mentioned in plaintiffs complaint other than 4, I, |
Grover and vthat the said A. I. Grover is now dead; that it
is immeterial ard no defense to the defendants that they
are advised and believe that Albe'rt Saylor is dead; that
it is no defense that U, F, Diteman is no longer a rosi-
dent c¢f the Statc of Utah or that he is now aged and infiy
and well past 85 years of age and is unable to rcmember
or testify as tc any facts in the case; plaintiffs allege
that the abstract of titlc on which defendants rely proved
everything that could be proved by U. F, Diteman; ploine
tiffs further allege that it is immaterial and no defense
that the First liatiomal Bank of Idaho is insolvent, hes
been ]‘iquidatcd and thnt defendants can obtain no recordé
from said bonk reloting fo the alleged escrow agrcemont;
further snswering said paragraph 27, plaintiffs emphatif
cally deny that if the First National Bank of Pocatecllo,
the escrow holder, mode an unauthorized delivery of the
deed that the administrator of the said Washington Pocas

tello estate anc the hL,lI‘S of said estate by their sub-

sequert acts weivcd the pcrformqncn, of the conditions and
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S€ ratificd said delivery and by said subsequent
s raised a presumption of ratification of sa;id deliv-
y and ore estopped to deny the validity of said deliv-
+y; further answering that allegation of said paragraph
, plaintiffs allege the facts~to be that Charles E.
.>xley, although =a2ppointed admini\strator of the estate
. Wshington Pocatello, deceased, by the Probate Court
, Box Elder County never had any jurisdiction whatéo-
rer to in any way bind the heirs of t'i'le estate of
wishington Pocatello, they being; full-blooded Indians,
.irds of the government and non-residents of the State
f Utah, that neither: the appointed administra tor nor
ne Probate Court Division nor the District Court of

ox Elder County, Utah, had any jurisdiction whatsoever
o attempt to exercise any control over the moneyi’chat
0s paid into the First National Bank of Pocatello,
deho; that the said Charles . Foxley had no. juris-
:iction, authority or right to send a certified copy.

' his létters of administratio;; to the First Natiomal

‘ank of Pocatello in the State of Idaho and demand that
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©2.39-9 that money be sent to him at Brigham City, U

that the said Charles E. Foxley had no authority, juris. '

diction or right to attempt to ratify the escrow agrecney
or to attempt tc validete the delivery of said deed;fw'
ther answering said paragraph 27, plaintiffs allege that
it is immaterial and no defense that Charles E. Foxley ig
no longer o resident of the State of Utah and his whers
abouts are unkncwn; plaintiffs deny éhat by reascn of
long lapse of time, to-wit, more than 20 years, and by
reason of the fects attempted to be pleaded in said pera
graph 27, that the defendants arc unable to procure tes,
timony to refute certain other claims of the‘plaintﬁTa
herein; and plaintiffs deny that plaintiff's! claims&we‘
now stale and ttat plaintiffs and each of them should no
be estopped by rcason of latches, silence and cther c&r
duct on their part and on the part of the administrator
therein from at this time prosecuting this action; pkdﬁ
tiffs further allege that no act, word or deed by any on
of the said plaintiffs or any sct of Chorles E. Foxhwii
ﬁny way, form or shepe can be shown to be misleading or
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239 voluntarily purchased said property from A. T,

rovers
' 2, Answering paragraph 28 of Defendants' ans-

er to the Plaintiffs' First Cause of Action, plaintiffs
eny that this action is barred by the provisions of
ection 104-2-5, 104-2-6, 104-2-19 and Subdivision 3 of
ection 104-2-24 of the Revised Statutes of Utah, 1933,
r any other Statutes of the State of Utah, for the
‘ollowing reasons:

a. That the plaintiffs, Lucy Pocatello John-
‘on, Maud Pocafello Racehorse, Josephine Pocatello and
ay Pocatello, the heirs of the estate of Washington
ocatello and Minnie Pocatello, and their parents, both
ashington Pocatello and Minnie Pocatello, were at all
imes mentioned in the cemplaint, and the said named
8irs now are, full=blooded Indians, at a 1 times men=
ioned in the complaint living under the Indian tribal
slations on the Fort Hall Indian Keservation of the
tate of Idaho and were at all times mentioned in said
rplaint non-residents of the state of Utah and wards

' the United States government and that for said re
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©239 that none of the provisions of any Statute of

Limitations of the State of Utah runs against the Uniteq
States govermment as trustees of said Indians or against-
the said Indians as worcs of scid United States govermmen
save and except in the case of the transfer of real propg
ty when the said transfer of s2id rcal property has been
approved by the Secrctary of the Interior of the United

States govermmert as provided for by the Act of Congress

dated May 31, 1¢02, c. Sec. 1, 32 Statutes at Large, 284,
which said statite rcads as follows:

"In all actions brought in any State court or
United States court by anypatentee, his heirs,
grantees, or anv pcrson claiming under such
patentee, for the possession of orrents or wre-
fits «f lands patented in scveralty to the men
bers ¢f any tribe of Indians under any treaty
between it and the U_nited States of America, wm
a deeC has been approved by the Scerectary of tn
Interior to the land sought to be rccovercd, th
statutes of limitations of the States in which
said Jand is situate shall be held to anply, ot
it shell be a completc defense to such action U
the semc has not been brought within the time pr
scribed by the statutes of said State the samed
if such action had been brought for the rceovary
of lard patented te others than members of any
tribe of Indians,"

That the dced upon which defendants rely, cxecs

R UL .
uted ty "ashington Pocctello, which was pleced in escrow
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239 with the First National Bank of Pocatcllo,
daho, was not &t any time in any mannor or form ever
“submitted to or approved by the Scerctary >f the Inter-
Mor as nrovided for in said Statute; that said deed was
mxecutod wi_.thout such approval,

b. That the said sections of tho Utah Statute
‘moretofore enumcrated by the defendants does not apply
in this case for the rcason that the deed to the said
premises executed by Weshington Pocatello nad Minnie
Pocatello, relied upon by the defondants was obtainced
by mnd through gross fraud without any considcretion
_jbeing paid for the land; that advantage was taken of
‘the incompetency of the plaintiffs, it hoihg well
:Llinoz'm to the herctofore ﬁamcd defendants and their
grantor that the plaintiffs were full-blocded Indians
-not being familior with ond having no knowledge of the
laws of any state, not becing subject to the laws of
Aany state, and possessing no knowledge or information
whatsocver of the laws of any state rclative to des-

cent and distribution or the laws governing probations
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o242 of estates or of executors and administrators:

and for the further reason that the fraud perpetrated u,
the plaintiffs was not known to them or discovered until.
less than two yeors preovious to the commeoncement of the

action and within two years sincc one of the plaintiffs,

Ray Pocatello, arrived at the osge of majority; that the

said statutss enumerated by the defendants cannof be inwo
ked against these plaintiffs in this case becausc the Dis
trict Court of Box Elder County happened to appoint Charl‘;‘
E. Foxley administrator of the ostate of Tashington Poca«
tello, deceased, as the only jurisdietion that said éourt
or that the administrator appointed by said court would a
could have in the cstate of Yashington Pocatello, dc;:ea:seﬂ'
would be to determine the heirs and decree any real prop
erty found to belong to the estate in the state of Utaht
such heirs; thet plaintiffs allege the facts to be that

the pleadings £nd records show that the said A, I Grover
had obtained tle deed executed by Fnshington and linnie

Pocatello and filed thc same of record prior to the decre
of distribution, distributing the undivided 1/3 interest:

A y ~f Tashi
to the astate -f Washington Pcertello, deceascd , and more
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_stors of administration filed by the said Charles L.

than one month previous to the petition for

xlov; thet Charles &, Foxlcy ot the time he filed

id netition for ~dministrotion kneow and had full know-

deo thot the s~id A, I. Grover had obtained said deed

_u filed some of rocerd aad was cloiming ownership and
tlc to thc said undiviied 1/3 intercst; that his first
kition for lctiers of administrotion, filed by Qha.rles
) Foxley, vas folsc and known by him to be false, when
deseribed the choracter of the property iﬁ said pe-

tion for lotters of administration os an undivided 1/3

iterost in the E. 3 of the S.E. i of Sce. 12, lownship

L, ¥. Range 37,, S.L.i. valuing the samc at 1500.00;
1t the s7id Charles L. Foxley filcd an amended peti-
,i‘on for lottcrs of ndmiaistration which vwere false and.

[t

a0 to him to be falsc when he described the character
f the property s the E. 1 of tho S.E. I of Scc. 12,

owrship 11, ¥, Kange 3 T., S.L.}. valuing the same ot

5]
-

1500.00; thot the said Sharles B, Fexlev knew ot the
W :

ine that ho filed srid petitions that A, I. Grover
i .
"d filed the dced of “nshington Pocatello of record

[‘#"Spun.\'mu/ by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



~86~

Transcript

oLy ond vos claiming title and ovmership to the said
undivided 1/3 intorcst ond know thot if this decd was gen-
uine that thc cstnte of Vinshington Pocntello had no prope
crty whatsocver in the strte of Utah and thoet the hoirs of
the estatc werc non-residents and there ves nothing in the
stote of Utah to give the probate court jurisdiction cither
over thc cstate or over the heirs of liashington Pocntelle;
that the said Charles E, Foxley by filing said petition
for lettors of administration on the estate of ¥nshington
Pocotello pernctrated a fraud upon the ccurt and vrongfully
obtained lcttors of administration from thc court upon the
ostate of h“ashington Pocatello, deceased, by froudulent
representations to the court; thot Charles E, Foxley os !\
administrator filed no inventory and no. inventory vns over |
filed showing trrt thc estato of lashington Pocntello, dee
censed, hod eny property in Box ilder County or in any other
county in U’cah, that would givc the court jurisdiction to
appoint an administrator; that Chorlcs E, Fexlcw, ns dmine
istrator appcinted by the District Court of Box Eldcr Couns

ty, kad no right, authority or jurisdiction wh-tsocvor to

eithcr demand or hove taken any moncy depositod in the
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First National Bonk of Pocatello, Bammock County,
to the credit of liashington Pocntello or to the
- of his cstnte, and hnd no right or ~uthority to
ccrtificd copy of his fraudulontly obtained letters
-‘pistrotion on the cstrte of Washington Pocatello,
.iscd, to the First National Bank of Pocat:llo, Idaho,
«demnd thot the thousand dollirs paid iato said bank
. F., Litemsn or A, I. Grover, or cither one or both
+hem, be sent to him to Brigham City, Utah; that the
money deposited in the First Kntional Bank of Poca-
0, vhether done rightfully or wrongfully, wns beyond
jurisdiction of Charles E. Foxley, ss administrator,
was beyond the jurisdiction of the District Court of
Elder County sitting either ns a probats court or
rvise; that the said Charles E. Foxley 1ad no right
uthority and no jurisdiction to take or obtain said
and dollrrs ond any of the ncts that cither Charles
oxlcy under said letters of ndministration subscquen-
dene after he wrongfully qbtained the snid thousand

i
lars vms not and is not in any way binding on the

dntiffs in this cnse ~nd did not and could not in any
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OS24 way validate the delivery of said dced or the ')
lawful and vrongful acts of U, F, Diteman and #. I. Grovg
ond did not and could not cruse the Statute of Limitatioy
under any low in the Stote of Tenh t; commence to run 1gal
the plaintiffs in this case and said acts did not and couy
not create in any meonner or form ony element of cstorpel
egainst the pleintiffs in this cnsc ~nd did not mislead orf
duce or in any vay cause the defondnnts, Amasa L. Clark o
Joseph E, Robinson, to purchrse the said promiscs; that on
the othor hand, =211 such metters were of public rocord <.ndJ‘
of sufficient noticc te »»rn the s~id n~med- defendants thy
A, I. Grover did not have anvy titlo to thc undivided 1/3 off
s2id premises vwhon they purchcsed the scme; thet the rocord
in the probatc court of Bex Blder Courty wrs full notice to
the Defondants nnd to 2ll the world thet Chrrles E, Foxlev
had obtaincd the letters of sdministrntion on the cstate d
"irshington Poc~tello, deccensed, threugh f~1lsc and frau.dulg
misrepresentation to the ccurt in his potition; thot tho
1cid record was notice to the defendants ~nd notice to the
world that Chorles 2. Foxley had ;:,not filed an invcntory;

that he hed listed A, I. Grover ~nd U, F, Ditcmn ns
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el heirs of Yashineton Pocatcllo, doceased; that

ing
¢ heirs to the estate mentioncd in s=id petition were
dians and non-residents of thc state of Utah, and that
“1css rn inventory vims returned showing propcrty belong=-
g to the estate of “nshington Pocatello within the state
Utah thot neither the ccurt nor the administrater had
1y jurisdiction whatscever in the natter; that the record
’?1 said probate procecdings on filc in the records of Box
Yder County was notice to the defendants and to the world
Tpt Charles E. Foxley, instead of filing any inventory,
“led a so-called final account and pctition for distribu-
K"‘on and the said final acecunt and petition for distribu-
-on s netice to the ccurt and to the world that the
- urt of Box Elder County, Utah, ncvar had jurisdiction
i anpoint an administrator on 'thc estote of Vashington
:7¢2tello, decceascd; the said sce-callcd final account

2d petition for distribution was notice to tho court and

© the defendsnts and e the world of the froudulent ~nd

T

wlavful nets of the said Charles E. Foxley; that said

zcord further shows that a protest wis filed te the said

. . . . . . . B
» 2l account and vetition for Astri“ution, tirt dira-+i-
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ozyl raised the question of the jurisdiction of the
coux“’c, as said protest alleged that no inventory was file
in the estate; that it is elementary that unless an inveg.,‘
tory was filed showing property within the state of Ute.h,..
that the court had no jurisdiction to even appoint the ad-:
ministrator and said letters of administration should have4
been revoked; the said probate court records in the estates
of Washington Pocatello, deceased, was notice to the court
to the defendants and to the world that the court never
took any action in the estate of Washington Pocstello, de-
ceased, subsequent to the wrongful issue of letters of ad-
ministration to Charles E, Foxley, who the ccurt had rec-
ommended to those untutored and uneducated Indians, wards
of the government, living on an Indian reservestion outside
of the state of Utah, as a proper person to represent then,
save and except to enter in the record different orders com
tinuing hearings on the matter, the record showing the last
order continuing the hearing to the 13th day of Februery,
1922, and there being no further 2ction tnken either by the

cocurt or the clerk of the court in this matter, this court:

cannot now sayv to those untutored, uneducated, non-residentl
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X of the State of Utah and wards of the United..
“gtes government that such a record invokes against you
{¢ Statute of Limitations of the State of Utah and that
-y are guilty of lotches and that from the long lapse
time in which this ccurt failel to take any action
aon the acts of the administrator it appointed, there
: great danger of injuries being done to the defendants,
Htwithstanding the defendants had full notice of all
aese facts, and full access to the records in the case.
Comes now the plaintif?s and replying to the
ziswer of the defendants to the 3econd ‘ause o Action
' the plaintiffs Third Amended >lomplaint admits, denies
1 alleges as follows, to-wit:
1, Plaintiffs hereby refer to paragraphs one
21l two of their reply to the Answer to plaintiffs First
«use of Action and by rcference make said paragraphs
-4¢ and two a part of their reply to the Answer to
zaintiffs Sccond Cause of Action as fully and for all
;Tposes as if all of said paragravhs onc and two of

+1d reply were copied and set ou% in full herein;
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o242 — 2. As a reply to the further Answer and scpar-
ate defense of defendants to plaintiffs Second Causc of
Action and espceially replying to paragraph seven of said
Answer to said Second Cause of Action, said plaintiffs he
with enumerate and rciterate all of the allcgations in per .
graphs‘ono and two of plaintiffs reply to dofendantsﬁan
to the First Ceuse of Action and zllege thet Subdivisionl
of Section 104-2-22, subdivision 3 of Scction 104-2-24 Re-
vised Statutes of Utah, 1933, and Section 104-2-23 Laws @';
Utah; 1935, does not avply in this case against the defen
dants for the following reasons:

a. That no legal deed was executcd and delivercd by
Washington Pocatecllo and Minnie Pocantello approved by the
Department of Interior transferring title to the said un-
divided 1/3 interest in said premises and thercfore the
Statutes of Limitations of the Statc of Utah cannot be
invoked against these plaintiffs as provided for by the Aj
of Congress dated May 31lst, 1902, c¢. Sec. 1, 32 Statutess,
Large, 284, as herein beforec quoted;

b That the Statutc of Limitations of the Statc of

Utah, docs ot apply in this case becauso the deed relicf
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L5 on by the defendants was wrongfully delivered
out any consideration beiny peid for some and the
sc named defendants were at all times tonants in
mon with the plaintiffs; that in justicc latches can-
be invoked against plaintiffs who at all times were
‘or tutelage of the United States goverrment and who
no knowledge of what to do to defend their rights;
ce That the title relied upon by the defendants to
scid undivided 1/3 interest »nd the posse;:sion claim-
wnder the said title was scourcd and obtained by gross
ud; thot said defendants ar: not innocent purchasers,
full knowledge ond notice >f said frnud; that the
intiffs had no knowlodge of the froud and did not
icover the froud perpetrated upon them until within
years before the commencem:nt of this suit and that
+ plaintiff, Ray Pocatello, 1id not arrive at the age
mrjority until within two ysars before¢ thce commence-
1t of the suit;
"HEREFORE, Plaintiffs prav judgment;
1. Thaot defendants take nothing by their fur-
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o 292l

ther Answer ond Separate befense ond thot the

plointiffs be given judgment as pleaded for in their

First and “ecord Cause of Action.

P. C. C'MALLEY

Attorney for Plaintiff,
Residence: Pocctello, Ildahe

—

" GECRGE M, !

ASON

Attorney fer Plaintiff;
Residence: Brighem Citr, W

(Duly Verified)
Filed: August 16, 1939,

Copy served: August 16, 1939.
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AFFIDAVIT CF SERVICE OF
PAPERS BY MAIL,

TLTE CF IVATC

i

WECK

)

) ss
(UFTY OF Fal )

P. C. C'WALLEY, being first duly sworn, deposes
ond srys: thot he is one of the attornevs for all of
the plointiffs in the above entitled action; that he
served the follov:ing pleading; tc-wit Reply to Fur-
ther Ansver ~nd Sepcrote Uefense of Defendants upon
the defend-nts, Amrsa L, Cl-rk ond Joseph E. Robin-
son, by denositing o true cony thereof in the Jnited
States Pest Cffice, at Poc-tello, Idaho, postase pre-
n2id, on the 15th day of August, 1239, enclosed in an
envelope r~ddressed to Stephens, Brayton & Lowe, 4ttor-
neys rnd Counselors, "rlker Bank Building, Sealt Lake
City, Ut~h; that being the Post Office address of said
Stephens, Brayton & Love, the said Stephens, Brayton
¢ Love being the nttorncys of record for the defan-

dmnts, imnsa L. Clark and Joseph E. Robinson, and that

~ i 3 b
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03 4%  communication by mail between scid Pocatello,

Idaho, and said Salt Leke City, Utah.

P. C. C'MALLEY

Subscribed and sworn to before me this 15th
day of August, 1939,

H. J. SWANSCN

Notary Public for Idaho;
Residing ~t Pocatello, Idaho

My commission expires:

November 16th, 1942,

Filed: 4ugust 16th, 1939.
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L™ (TITLE OF CCURT & CAUSE OMMITTED)

STIPULATION

It is hereby STIPULATED AND AGREED between counsel
plointiff and counsel for defendants &mesa L. Clark

Joseph E. Robinson, as follows:

~

% That at.the trial of said cause the following in=-
‘uments may be offered in evidence, subject only to
jection as to the materiality of the same and that no
yjection will be raised that sald instruments are not

> best evidence:

1. Photographic copy of Envelope containing Escrow
_reement written on the front part of a First National

nk envelope.

2, Photographic copy of Letter of Albert Saylor,
ent for U, F, Diteman, dated December 1l4th, 1917, to
rst National Bank of Pocatello, Idaho.

3. Photographic copy of Albert Saylor letter dated
rcember 24th, 1917, addressed to First National Bank of

rcatello, Idaho.

4. Photographic copy of Albert Saylor Letter dated
scember 24th, 1917, addressed to First Savings Bank,
scatello, Idaho.

5. Photogranhic copy of Alberjt Saylor Letter dated
sbruary 23rd, 1918, addressed to w. D. Service, Cashier,
irst National Bank, pocatello, Idaho.

6. Photographic copy Special Power of Attorney for
+ ¥, Diteman to A. I. Grover, dated November 8th, 1918.

7. At the trial of said cause, it will be stipula-
ed that there was on file with the First National Bank'
f Pocatello, Idaho, Certified Copy of Uecree of Distribu-
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



98~
Transcript
46 tion in the Ysotes Owa Estate, dated November
7th, 1919; also certified copy of Letters of Administrg.
tion in the “ashington Pocatello Estate in favor of
Charles E. Foxley, dated January 15th, 1920, and that
photographic copies of said instruments need not be madg

8. It will further be stipulated at the trial of
said cause that ™. D, Scrvice was the former cashier of
the First Yational Bank of Pocatello, that said Bank was
subsequently liquidated by the First Security Bank of
Idaho, and that ¥. D. Service is the Assistant Maneger of
said last named Bank; that the foregoing are all of the :
instruments relating to said Bscrow Agreement now in the
effects of said First Fational Bank of Pocatello, Idaho,
or its successor First Security Trust Company; that a
further search may be mede of the records of said old
First Netional Bank of Pocatello and that any additional
records, if found, may be photographed, and that such
additional records may be offered along with the fore=-
going instruments; that if no additional records are four
it may be stipulated in open court that there are no fur
ther records of said old First Netional Bank of Pocatello
now available relating to said Escrow Agreement and that
any additional records have been destroyed.

9. It mey be further stipulated that if W, D, Ser-
vice were present in Court, that he would testify that as
Cashicr of the old First Wational Bank of Poceatello, he
handled this Escrow Agrecment and that by rcason of the
elapsed time, hc has no memory regarding the transaction
except he recalls that the memorandum on the Escrow Agree
ment is in the handwriting of Albert Saylor; thot said
V.. D. Service would further testify thet he h2s no memory
regarding sny other matter whatsoever regarding said
Escrow Agrcement,

10. It will further be stiruloted on the trial of
said ceuse that certified copies of Homestead Proof on
file in the Gencral land Office covering Tomestead Entry
#2400 may be offered at the trial of said causc subjoct
OS,II’%%XUL[ e Jg;ﬂ L(gzi/z?«hj\pﬁ;E% M FSEAFAING, The imabaniadi by Lioyély sgmmves
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Dated this 22nd day of August, 1939,

(Signed) p, C, O'Malley )

: Attorneys

George M. Mason ) for Plaine
tiff.

(Signed) Stephens, Brayton & Lowe

Attorneys for defendants, Amasa
L. Clark & Joseph E. Robinson.

lzd: August 21, 1939.
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24y (TITLE OF CCURT & CAUSE CMITTED)

SUPPLEMENTAL ANSWER

Come now Amasa L. Clark and Joseph E.Robinson,
leave of Court having first been had and obtained, and
file this furtler and supplemental answer to plaintiffg®
third amended complaint, and allege:

1. If this Court should find that the plaintiffs
herein are warcs of the United States Government, then
these plaintiffs are incompetent to sue in this action andf
such suit must be brought and maintained by the United
States Government,

2, That .ell restrictions in the original United
States Patent issucd to Yootcs Owa as patentee, have long
since expired end thet the seid lands had passed to the '
said Ysotes Owe, her heirs end assigns, forever, in fee
simple, free ard clear of all jurisdiction on the part of
the United States Government; that on or about the 23rd
day of July, 1¢19, in the matter of the Estate of Ar-ri-
neap; on the 1fth day of December, 1918, in the matter of

the estate of '(veeump; on the 21st day of June, 1919, in

o . s
the ratter »f the bstate of Angichah; and on the 23rd day
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. of ngy, 1919, in thg matter of the &Lstate of
10gCC, c;)mplainan’c, by Hon. %, 7. Ray, i\tsv then duly
“pinted, quahfled and actlng Unltcd Stgtcs Attorncy ‘
. the State of Ut , acting under the dircction of the
Jorncy General of the United States, filed in the Vis=-
et Court of the First Judicial Distric? qfhthe State
Utah in a_nd for the County of Box Elder, wherein each
the forcogoing estates vere then in process of‘vad.m_iniis:
ation, its petition in intorventi_c;n 1%rhsrein and wi'xoreby
-plainant vsought to intervenc inlbehﬁlf of ea?:h and. ail
the heirs at law of cach of the af‘ores;‘id deccaséd |
fentces; that each pc’cltlon in intcrvantion were s1m11'=r
r form and cach set forth substantially the\ same fflcts

plmded in plnntlffs third Amende‘d. )Complaint, and
mplaln'mt sought by said petitions to obtain an order.
» deerec from said Court in each of said mo.’;tgrs_ thq{c
titions for :distribu’r_;ion then pending be dismisscd, and, .
¢ probnte prececdings be quashed, and decreeing that
id court was without juris:‘diction to probate cither of

id cstates or make distribution in accordance vith the
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52«47 ~9 prayers of soid petitioners then on file, or to
make any order or docree affecting the titlc to or right off
possession in scid lands, or any part thereof; that upon thy
filing of soid potitions, the ~bove named'Court, on the day
whereon each of snpid petitions were filed, entered therein'y
its order authorizing complainanf.to jlntervone in each of
said estoates; tlot thercofter, to-wit, on the 28th doy of -
July, 1921, the United Statos Government by Fom. Chorles i,
Morris, its thenr duly appointed, qualificd -nd ~cting Unitet
States UVistrict Attorney for the Stote of Utch, undor the
authority of anc by the dircction of the Atterncy General off
the United States, filed with said Court in coch of said os'
tates written mctions to dismiss s2id petitions; that thore-
upon gaid Cowrt entered its written Crder dismissing cach
and 811 of said petitions ~nd s~id Cc;urt thercaftor cntered
thereoin its Uecree of Uistribution distributing cach of sid
estatcs in nccordance with the laws of succession of the
Statc of Utch, rnd in nccordance with petitions thon on
file; that the cefendnnts nnd their predocossors in intcrost

learned of the forcgoing proceedings beforc purchesing the

lands l.crci=~ and s‘-;’z nelsd d + 7 o=t '
S;INI)/L\S‘UJ] [)]Cﬂ}; gl'Quinfu;\n LC(I/W lrllgt;pf('[ﬁrl}fl ;YUI cpggfi}nﬁﬂq }V/"(;f'gw/ /;%‘?‘It\,'tixbdnf'ﬂ%hﬁi ui{@brﬁ@ﬂlﬂ@
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'L 4 procecdings the United States Goverrment had ceas-

o meke any further claim, on bechalf of the Indians simil=-
Yy situated, to the effect that they were then powerless to
Yjenate their scid lands, or that the foregeing restrictions
the power of clienation of said londs had not expired and
sgause of the cttitude of the United Stotes Govermment in
smissing each and 211 of said petitions, and by further rca-
n of latchcs cn the part of these plaintiffs and the origi-
Ia;iministratcr 'appointcd herein, these defendants =nd their
‘edecessors in intcrest werc induced and d.,id honestly believe
1t no furthor contention would be made that snid lands were
Jt in fact then subject to alienation by seid Indians ond
leir heirs at law, »nd so belicving end rely.:{;.;lg upon the
regoing facts, thesc defendants and their predecessors in
:nterost heve acquired the lands herein described as purch-
kers in goed faith and fer velue and that these defondants
nd their predecessors in intorcst heve cultivated said nre-
ises and hove expended lorge sums of moncy for improvements
,1&O¢d thercon, with the consent, knowledge and acquicscecnce

n the part of the United States Government and the heirs

f e or 1 noteantee
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WHEREFCRE, defendsnts pray thot the plaintiffgt

complaint hercin be dismissed ot plaintiffs' costs.

Stephens, Brayton & Lows

Attorneys for Lefendants,

(Buiy Véfified;)

_(Flled and scrved at opening of tr1QI
beptomber 14, 1939,)
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- (Title of Court and Cause Omitted)

MEMORANDUM DECISION

Brigham, Utahe
IN OPEN COURT OCTOBER 23rd, 1939.

] COURT: In the case of Laura Morris, Special Admin=-
sratrix, vs. Clark and Robinson, the Court directs

it findings and decree be prepared in favor of the
fendants and against the plaintiff, for the reason

it the cou(rb is not convinced from the record here but
it the f‘ull amount of the escrow had been paid by Sail-
or Diteman, or some of the other partiss in interest,
1 for the further reason that it affirmatively appears
it during the minority of these Indians and adminis-
itor was acting, or supposed to be acting, in this
risdiction, a fact which these Indians knew about for
3 reason that they went to the superintendent at Fort
11 and requested certain things to be done; and it is
understanding that the statute of limitations will

1 against a minor during the time that the perscnal
spresentative is acting.
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0319 — So far as the question of notice 1s concerne,

the mere fact that Mr. Service made an affidavit showing
the terms of the escrow cannot be held to mean anything iy
view of the fact that the very deed referred to in the e
crow appears to have been subsequently recorded showing 8
consideration of $3200.00. Nor does the affidavit of Gro
ver, as shown in the abstract, give notice of any irregm
larity. So the findings may show that the defendants
were, in effect, innocent purc‘ha.sers for values

Now, in view of the fact that I did npt fix
a date for rendering a decision in this matter, I will
ask the reporter to make a transcription of this decisio,
and counsel for the defendants is requested to prepare
and present to this court not later than November 27th,
1939, affcer notice on counsel for plaintiff, proposed

findings, conclusions and decree.
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V37
(Title of Court and Cause Omitted)

NOTICE

10 THE PLAINTIFFS AND TO THEIR ATTORNEY, P. C. O'VMALLEY:
\ YOU, AND EACH OF YOU, will please take NOTICE
that the defendants Amasa L. Clark and Josaph E. Robin-
son on Monday, the 27th day of November, 1939, at 11:00
o'clock A.lf., or as soon thereafter as the parties may
be heard; at the Court Room of said Court, Brigham City,
Utah, will present to the Court Findings of Fact, Con=

clusions of Law and Judgment in the above entitled
cause for signing. Copy of the proposed Findings, Con-
clusions and Judgment are herewith served upon you.

Dated this 22nd day of November, 1939

STEPHENS, BRAYTON & LOWE

Attorneys for Defandants, Amasa
L. Clark and Joseoh E, Robinson

Filed November 22nd, 1939.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-108-
Transcript

o332y
(Title of Court and Cause Omitted)
NOTICE

v o—ro  aww mm— na

T0 THE PLAINTIFFS AWD TC TFEIR ATTCRNEYS, P. C. O'MALLEY
AYD GEORGE M. MASCN:

YOU, AYD EACH OF YCU, will please take notice
that Findings of Fact, Conclusions of Law and Decrec in
favor of the defendants Amasa L, Clark and Joseph E, Rob- |
inson, o.x_qd against the plaintiffs, os herctofore served
upon you, hove this day been signed by Honornble Lewis
Jones, Judge of the nbove entitled Court., Said Findings,
Conclusions and Veeree hove been filed and cre now of
recerd in said cause.

Lated this 27th day of Novembor, 1939.

STEPFENS, BRAYICN & LOVE

Attorneys for defendonts, Amosa
L. Clark and Joseph E. Robinson.

Filed: November 27th, 1939.
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03/ % (Title of Court & Cause Cmittod)
PLATYTIFFS!' EXCEPTICHS
Tc the Findings of Fact, Conclusicns
of Low, and VYecree, made and »repared
in faver of defendants ond ~zainst

plaintiffs.

70 THE HONORABLE LEVIS JCNES, JUDGE, THE ARCVE ENTITLED
CCunT:

Comes nov the plaintiffs and ecach of them, by and
through counsel, and excepts to, and files this their
exception te all of the Findings of Fact, Cenclusions
of Lew and Vecree made in favor of the defendants and
against the plointiffs, in the above centitled action,
ns preparcd by Ccunsel for defendants undor order of
the court, on the following grounds:

‘That not cny cne of the Findings, Coclusions and
the Deerce mnde in fovor of the defondonts and against
the plaintiffs sre not supportcd by the evidence, frets
and l=w of the cnse.

Thot all of the Findings, Conclusions, and Decrec,
mrde in frver of the defendants ~nd cgains’s the Plain-

tiffs, ~re ccatrary to the evidence ond focts of the
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03/% case, and contrary te and not supperted by the
law governing ony of the questions of law invclved in the
case.
Unted this 26th doy of November, 1938,
Received Copy this 27th

day of Novemboer, 1939, ,
Po Co C'I\;LLLEY

Williem J, Lowe “Kttorney for Plaintiffs,
Attorncys for Defendants’ Residence Pocntello, Idrho,
Residence Salt Lake City,

Utah,

GECRGE M. M-8CIT
Residence Brighom City, Uteh

Fi¥ed November 27th, 1939,
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3187 _
FINDINGS OF FACT & CCNCLUSICNS OF LAW

This cause having come on regularly for trial on
e 14th day of September, 1939, st 10 o'clock A.M.,
fore Honorable Lewis Jones, Judge of said Court, with~
t a jury, P. C. O'Malley and Gearge Mason appearing
r the plaintiffs and %illiam J. Lowe, of Stephens,
ayton & Lowe, appearing for the defendants Amasa L.
ark snd Joseph E. Robinson, said action having been
‘smissed as to Pox Elder Jounty, and the parties having
fered their testimony en'l theCourt having ;:ontinued
id hearing to the 9th da-r of October, 1939, at 2 o'clock
M., and the parties herebo having o fered further evi-
nee and having argued and submitted the cause, and the
urt having teken the matter under advisement, and the
urt having thereafter on the 23rd day of Uctober, 1939,
ndered its oral decision in open Court in favor of the
fendants and against the plaintiffs and having directed
1% Findings of Fact, Conclusions of Law and Dceree be
Jpared in keening with said oral dccision, the Court
¥ makes and filcs the followving:
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03,37 FI¥LINGS CF FACT

l. That Laura Vorris was on or about the 14%th day o |
February, 193¢, appointed Special Administratrix of the
Estate of Woshington Pocatello and Minnie Pocatollo, his,['
wife, both deceased; that said Laura lorris qualified for -
said office and at all times since said date has been the
duly acting and qualified Special “4dministratrix of said
estates.

2. That the plaintiffs Lucy Pocatecllo Johnson, Vauds :
Pocatello Racchorse, Josephine Pocatello and Ray Pocatells -
are the sole surviving heirs of Washington Pocatello and
Minnie Pocatello, deceased; that at all times menticned he
in they were and now are full blooded Indians, members of
the ".estern Shoshone Tribe of Indians and at all timos he
in mentioned were, and now are, vards of the United Statel
Government, rcsiding on the Fort Hall Indian Rescrvation
Ideho; thet all of said plaintiffs erc over the age of tw
ty-one ycars and all of said plointiffs joined in soid ae
tion with full knowledge and permission of the sv.porim:enf

dent of thc Fort Hall Indian Agency of the Unitcd Statos

3 4+ E 3 K 2 . " o2
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53)8"  Hall Indian Roservation, Fort Hall, Idaho

,3’;. That "ashington Pocitello died on or abeut
he 27th day of #pril, 1917, at Fort Hall, Idaho; that
quring his lifetime and at the time of his death, he
»s the only heir by blood, of an Indian woman of the
eme of Yaotes Cwa, and also of a daughter of Yaotes
w, commonly known and calbl'ad Jane; that linnie Poca=
;ello, his wife, diecd at Fort Hall, Ideho, on or about
she 28th day of May, 193B.

4, That Yaotes Owa, dizd in Box Elder County, Utah,
sometime in the late 80's; that at the time of her death
she wo.s the owner of a certain eighty acres of land loc-

-1ted in Box Elder County, Utih, described as follows,

to-wit:
The EX of the SE} of Section 12, Tovmship 11,
North of Range 3 W3st, Salt Lake Meridian,
That besides the said Washington Pocatello, Yaotes Owa
rleft surviving her as heirs, one daughter known as Jane,
who died sometime in the late 90's, without issue, but

:loaving surviving her as heirs, a husband namcd James

Brown, and Washington: Pocatello, a descondant by half-
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5. That no probatc procecedings wore commenced on the
cstate of Yrotes Own, or on the estatec of her daughter Jdamg
until in the yerr of 1917; thrt during the yeors 1917, 191§
and 1919, full yrobatc proceedings were had on both the esa
tates, and decrces by this Court determining heirship, and
of distri*wv*tion in both cestrntes werc made and cntered on the
7th day of Foverber, 1919, 2nd both estates were fully ond
finolly closed ¢nd the administrntor discharged during the
month of Wovember, 1919,

6. Thot or the 7th dey of Movember, 1918, Justin b,
Call, Judge of this Court, made and entecred two decrees de-
termining heirstip, o2nd of distribution, onc in the estate
of Yaotes Owa, znd onc in thc estate of Janc Browm ~nd Jamcs
Brown, in cach lcerce of Distribution there wes deerecd an
undivided two-tlirds interest to Jamcs S. Brown, the son of
James Brown, the husband of the Indian woman Janc, the
daughter of Yaotes Cwa, cnd on undivided onc~third intercst
to the estate of “ashington Pocatello, deceased, each decrc
describing the samec ecighty zcrcs of land located in Box
Elder County, Utah, doseribed as follows, to=-wit:
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314 The E% of the SE: of Scction 12, Township
" 11, Yorth, of Range 3 “fest, Salt Lake

Meridinn,

hat » cooy of the Dceree in thn Estat e of Yaotes Uwa
o5 filed for record by the Administrator on the 8th day
f Yovembor, 1919, as rccorded in Book II, of Misc. Re-
ords, ot page 319, of the records of Box Elder County,
fteh, that a true and exzct copy of said Decree is
tached to and made a part of (laintiff's complaint
prked Exhibit "C"; that a copy of the Vecree of Dis-
;ribution made and entered in tic cstate of Janc Brown
ind James Brown was by the admiaistrator filed for re-
sord on the 8th day of Novembor, 1919, and recorded in
Book T, Misc. Records at page 320 of the Rccords of Box
Elder County, Utah, that a truc and cxcet coov of this
Deerce is attached to plointiff's complaint morked Plain-
tiff's Exhibit "D", 2nd mrde 2 wart thereof,

7. Ihat ot the time snid lecercos worc mode and en-
tered, the said cighty ceres of land werc in fair state
of cultivotion, but h2d no water right therefor, and the

lond wes uncven and had an appraised value of #4900.00;
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o3t thet by said deerecs of distribution Jomes S,
Brown claimed nr undivided two-thirds intercst in said 1oy
and the estatc cf "-"'nshington Pocrtello, deceased, claimed
to bq the owner of ~n undivided one=-third intercst in said
lands; t hat thc snid James 8, Brown subsequently sold hish
undivided two=-tlirds intercst in said premises to the nred
ecesscrs in intcercst of one Albcrt I. Grover snd Tashingto
Pocotcllo and !"innie Pocatello, in their lifetimes mnde,
executed and delivecred vin escrow n vwarranty Deed for their
undivided one-third intcrest in s~id premises and that the
"soid ®lbert I. Grover in November, 1919, by mesnc conveyan
ces, became the ovmnor of snid premises and a2t snid time en
tered into thc mosscssion of said preperty snd thereafter
until Mrreh, 1925, when the defendants herein beerme the
purchasers of soid proporty, farmed s~id premises ~nd col-
lected all of the rents and profits from soid promises "né
paid no pert of said rents or profits to the administrator
of the Estate of Yinshington Poertcllo, decer scd, or to an
of the heirs of said est‘ato.

8. Thet on or sbout February 2nd, 1917, 'ashington

Pocatello and linpic F s i 2 ey
Spun:()ru/ by f/l()OS.J, Q:I'zf/m((\ “L(/%‘JL]!' ¢ hQF Ililggnggr‘%';ﬂf;’falﬁg?l ﬁ/'a\l;}/g?lﬁy IM’ %xﬁiﬁ?m nf'Hrmﬁﬁ’tE’tQer{P ‘IJ'\QLLQ
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anscript
\?327

o U F. Diteman for a considration of +3200.00, pay-

contract to scll snid eighty acres of land to

sle $300.00 cash, the brlance of the purchase price to

¢ paid in annurl instellments of 300.00 payable on the
0th day of Uccember of each year until the full sum of
»3200.00 1:ms paid, the last installment falling due on
"he 20th day of Lecember, 1926; thot said ”‘-"*.o.s.hington
“ocatcllo and Minnie Pocotello, his wife, 2s sole heirs
f Yaotes Cva, mnde, executed and &livered o Warranty
Jeed for soid eighty acres of land to U, F. Diteman,.
~shich snid Yeed recited a consideration of %3200.00 and
ms depositcd with the First National Bank of Pocatello,
Idaho, s Bscrov Vepository, the seid Bank to hold said
“arranty Deed until the consideration of %3200.00 was
fully poid, ot which timc snid Ueed so lcft in cscrow wes
to be delivered by said Bank to said U. F, Ditemon; that
the terms of s~id cscrow agrecment werc vritten on the
cnvelope containing the escrow papers; that an Affidavit
mde at the time by the Cashicr of said Bank was filed

of record in the County Recorder's Officc of Box Elder

N .
Count , Utnh, vhich said offidarit wos in words 2 nd
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o3 17 figurcs folloving:

"Kind of Instrumcnt - Affidnvit - YUnte of Imst.,
April 18, 1917, Kccorded April 19, 1917, ~t 2:50
P.¥M., in F, of Misc., poge 613.

STATE CF JTLAEC )
) ss.
CCUNTY CF BAVNOCK )

W. D. Secrvice, who being first duly sworn cn oath
savst That on the lst day of Januery, 1917, he was
ond over sincc has becen »nd nov is the Cashicr of
the First Iational Bank of Poertello, Idcho; thot o
the 2nd dov of February, 1917, Vnshingten Pocntells,
and Minnie Pocotello, his wife, cxecuted and placed
in escrow with the First Wational Bank of Pocatells,
Idoho, thoir deed conveying to U, F, I 71tem§1n of
Seattlc, lashington, the EX of the NEF of “ce. 12,
T, 11, ¥. R, 3 . SIM in Box Elder County, Utah; tH
the s~id deed is now in the possession of the First
Waticnal Bank of Pocntello, Idaho, and te be delive -
ed to the soid U, F. Diteman when all the follewing
poyments sholl heve been made at the snid Bank fort
in behalf of the said *ashingtcen Pocntello, to-vit:
$300.00 on December 20, 1917, and #300.00 on Ueceme
ber 20, of each and every ycar thereafter uv to and
iscluding Vecember 20, 1926,

W, D, Service.

Subseribed and sworn to beforec me this 18th day of

April, 1917. Paul M. Bryan, Wotery Public, Residen

Pocntcllo, Idoho. (Seal).

That said Bscrow Agreement wns entorcd into before
Washington Pocatello had ncquired ony title to the premis

through Probate proceedings and that said "ashington Poc

tello had ncver occupied said land,
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7 9. That the plaintiffs offered no evidence at‘
trial of said cause tc the effect that U, F. Diteman,
inbee in said harranty Deed on escrow with the First
tional Bank of Pocatello, Idaho, himself, or with one

I, Grover, wrongfully, uniawfully, corruptly.and inten=-
' onally, with the intent to defraud the Estate of Washe
gton Pocatello and the heirs of the Lstate of Vashington
catello, paid to said Escrow Holder only #1000.00 on the
;rdwse price of #3200,00 named in said Leed and Escrow
;greement and wrongfully and unlawfully procured from
id depositary the said Yarranty “eed; that said plain=
jf‘fs offered no testimony to the effect that said depos-
ary bank did unlawfully, wrongfully and contrary to the
“mmss terms and obligations of said Escrow Agreement,
cept #1000,00 end deliver to said U, F. Diteman and 4.
“‘&mver the said Deéd; that the plaintiffs offered no
stimony that at the time‘of the delivery of said Deed,
dﬁaid U, F, Diteman ond A, I. Grover and said deposi-
7y Bank, all had knowledge that “ashington Pocatello

s dead for morc than a ycar previous to the delivcry of
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Transcript

o31¢ said Yccd and that no sdministrator had been
apponted for soid cstate and t]r;a’c by rcason of tho faily
to offer evidcnec on said points herctofore sct out int
paragraph, -the Court finds ageinst thc scne; the Court fy
fher finds that said Yarranty *ecd was by the First Fatio
Bank of Pocatcllo, Idaho, delivered to U, £, Diteman, or
some perscn acting for him, and thet the seid Uced which
its facc recited s consideration of w3200,00, wos rogula
filed for rccord in the office of the County Recorder of
Box Elder County, Utah, on Hovember 10th, 1519, at 4:001
in Book 15 of Jccds ot page 440; that tho saicd U, F, 'J,»itq‘
and &, I. Grovcr, or cithcr of them, did not unlawfully,"
illegally or fcr the nurpose of cheating or dofrauding th
Estrte of “astinzton Pocatello and his hoirs out of said
property, filc the saidleed for rccord in said Box Elder
County, Utah, lut that said Dced was regularly filed for
record and rccerded; that the seid A, i. Grover, by the?
cording of saic Yeed, did not attempt to take from the o
tate a valucble property right; that the s~id £, I, Grow
did from Novembor, 1919, cloim owncrship of saidvlandss

Sreaidr MES S i b it Gyt iaye il bighe Aigige gyliacqn vy Spiean
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3.4 to the #ndivided onc-third interest of said
-operty to U, F. Ditemen; that tho depositary bank had
5 right to deliver the Yced to said property without a
111 compliarcc with the tcrms and obligations of the
scrow Acrecment but the Court finds that the Uecd was
sgulor on its face, recited the consideration of $3200.00
d from the evidence in the casc the Court finds that
:id ¥3200.00 recited in the Deed was paid to said Bscrow
slder and that the transaction with said Bank was not
coudulent; the Court further finds that although Wash-
agton Pocotello had title bafore the property was de-
~ccd to his estate, that it wes unneccssary to specifi-
211y enforce the Dscrow Agrsement under thc provisions
f Scetion 7741, Hevised Statutes of Utah, ‘put the Bank,
son payment of the consideration aforesaid, was justi-
ied in delivering said Yced to the grantoe thercin,

10. That 4, I. Grover sn or about the 3rd day of
wembcr, 1619, sccured from U. F. Uitcman ond Josie Dite=-
n, his wife, Quitclaim Deel for said ecighty acres of
“nd to himsclf, which said Jced wos recorded on or _about
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o3:tf ~ page 442, in the Recorder's Cffice of Box Elder
County, Utah; that said A, 'I. Grover did not have lmowledga
that his grantors in said Quitclaim Deed had no legal tit]
to the undivided one-third interest in said property; tha
said #, I. Grover did not comnive and conspire with U, F,
Diteman to secure the llarranty Deed so left in escrow wit-
out peying che just consideration for the same; that 4, I,
Grover’ did not vnlawfully and wrongfully file said Deed far
Record and did not admit that it was obtained without full
compliance with the obligations of the escrow agreement;
that said 4, I, Grover did cause his Affidavit to be filel
on or about February 10th, 1920, and that a true and corre
copy of said Affidavit is mearked "Exhibit E" and attached
plaintiff's complaint and thet a2s to said Affidavit the sa
was regulerlv ~ecde in connection with the making of a loan
by said A. I. Grover from the State Land Board of Utah for
$7500.00.
11. That the said A. I, Grover did not fraudulently
obtain the said Washington Pocatello Veed and file it for

record; that after procuring the deeds for said premises!

Novemter, 119, the said #. I, Grover took over said premi
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03/8 farmed the same and thereafter collected all
the rents and orofits of said property; that said £, I.
Grover did not account to the Estate of Washington Poca-
tello, or to the plaintiffs herein, for rentals or other-
vise, as the said 4, I, Grover claimed s2id premises in
fee simple and no demend vms ever mede upon him or his
successors in interest for any acccunting from the plain-
tiffs herein or any other person; that upon assuming con-
trol of said »remises, the said £, I, Grover did not know
thet the Estate of washingto1 Pocatello, deceased, and
the heirs of the estate claimed or ovmed an‘undivided
one-~third interest in the premises and that he was fraud-
ulently cheating or attempting to cheat the heirs of said
estate out of said interest; that from Tovember, 1919, to
¥arch, 1925, during which pericd the Court finds A, I.
Grover had contrecl of the. property, he was not an cwner
in common with the heirs of tae estate of ashington
Pocatello and did not collect the rents as a co-tenant
with the heirs of the estate of Washington Pocatello and

did not hold the same under a constructive trust for
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Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



=124

Transcript

03,9 said heirs, but held and owned said premises j
fee simple. '

12, Thet on the 12th day of March, 1925, the said .'

I. Grover, alsc knovm as Albert I. Grover, and Hortenss
Grover, his wife, conveyed by Warranty Deed 21l of their
right, title ard interest in and to the said eighty zcrey
of lend to the defendents, Amesa L. Clark and Joseph E,
Robinson, and the said named defendants have since March
12th, 1525, exercised control and possession of all of g
premises and ecver since said date have claimed and now
claim ownershiy to the s»sid undivided one-third interost
in said property arainst the heirs of the Estate of lash
ington Pocatcllo, deccased, and the sdministrator of seif
estate; tha’s s¢id defendants hove, since the 12th day of
March, 1925, ccllccted all the rents and profits of said
land and have rade no accounting for the same by rocasono
the fact that caid aefendants claim and own said premises
that thc said ¢efondants and their immediste predecessor
in intercst, A. T. Grover, hsve at all times since Novem

1919, been in the actual possession of said premises and
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23/9 O possessecd of said proporty at any time since

aid last named dete.

13. That the decfendants, Amasa L. Clark and Joseph
.. Robinson, werec innocent parchasers for value, by leed,
*rom #1lbcrt I. Grover and Lor%sense Grover, his wife, dat-
d on or about Morch 12th, 1225; that at the time said
jefendonts purchased said premises they belicved A, I,
Jrover was the ovmer in fee »f said premises andv knew of
‘no eleim thet &, I. Grover "ad fraudulently and wrong-
“fully obtained the scid Decd from said Bank as now claim-
‘ed by the plaintiffs herein and without thepayment of.
-the considcration recited in said Decd; that defendants
did not know the Quitclaim Deed from U. F. Diteman and
wife to L. I. Grover conveyel no title to soid undivided
one-third intcrest; that said defondants had no knowledge
or notice of any fraudulent -cts of £. I, Grover and/or
U, F. Diteman; that they did not ccnnive and conspirc in
obtaining the said Dccd and filing the samc of record
without prying any jus.’c consideration for the same; that

they did not know that soaid undivided one-third interest

hd et Beert o Ber Ty, prokAEed ) ar 1 ce LY. franstarred
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5319 from the estate of Washingbon Pocatello; thy
defendants did not know that their grantor, A. I, Groy
was at all times an owner only of an undivided twosthiy .
interest in said property and did not know that said gy
held the same in common with the heirs of the Estate of
Washington Pocatello as to an undivided one-third inte
that these defendants did pay a consideration for said
mises upon purchasing the seme from A. I. Grover and wif
to wit: the sum of $12,500.00 for the premises in their
then improved condition vi th water right therefor; thati
the defendants by said mesne conveyances obtained fee s
title to said premises and that the plaintiffs herein d
not own an undivided one~third interest in said premises
or any interest whatsoever; that the defendants since
March, 1925, have collected the rents and profits from
said premises but do not hold the same as co=tenants witl
the heirs of Washington Pocatello, under a constructive
trust or otherwise, except as owners thereof,

14, The Court finds that the defendants Amasa L.

Clark and Joseph E. Robinson, immediately upon purchasir
said premises in March, 1925, filed their Deed of recom

in the office of the County Recorder of Box Elder Count
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anseript .
‘,? Utah, and by thenselves and through their ten-
1ts immediately entered ito the possession of .said pre-
.ses, claiming to be the jwners in fee simple of said
semises; that since said late, until the filing of the
omplaint herein, these plaintiffs, or any other person,
‘ever claimed any right to or in said premises and that
efendants have at all times held said premises adverse-
Sy against the rights of te heirs of the estate, of
ashington Pocatello, deceased, the plaintiffs herein.

15. That on December 3rd, 1919, Charles E,Foxley
iled in the probate division of this Court a Petition
or letters of Administration on the estate of Washington
'ocatcllo, deceased, which said Petition was supported by
he Petition and Request of the heirs of said ™ashington
‘ocatello, deceased, and after due and leogal proceedings
iad the said Cherles E, Foxléy was rcgularly appointed
dministrator of said Estate and Letters of Administra=-
iion were, on thc 12th day of January, 1920, issued out

f this Court to the said Charles £, Foxley on said

'state; that the said Charles E. Foxley as Administrator

‘nd as the legally appointed ropresentative of the hcirs
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©3 19 of said cstote failed to teke any legal stepsy
recover the olleged undivided cne-third intercst in said
eighty acrocs of land from A. I. Grovcr, although the Cour
finds that the s-id Cherles &, Fozley was appointcd ot tfq
requeAst of s2id hcirs of bashington feoe~tello and s-id hé
at all ti‘mcs knew that the scid Chorles E. Foxley, as sud
administrator, rcorescntcd thom a2nd flac cstatc of “ashim
Pocetello; the Court finds th~t thorce is no nroof that Ch
les E. Foxloy; os administrator of said estate or othcrwie‘
connived 5::1(1 coﬁspired vith A, I. Grover, and ‘bhc Court
therefore finds that thesaid A, I. Grover did not fraudulg
tly conniv.c and consnirc with the said Charles ¥, Foxley,
administrator 6f .said estate, or otherwisc, and that said
Charlcs E. Foxlcy did not improperly accept from the First
Naticnal Bank of Pocatello, Id‘aho, any money with intent
to choat and defraud the heirs of Washington Pocetello, de
ceased; that sajid Charles £, Foxley did not conrive and e
spire with 4, I, Grover to filc a cony of Letters of Admin
istration with the First M-tional Bank of Pocatello, Idu
for ’t?ho purpose of obtaining the said Veed of ashington

Bocate Ll o emd Alimni cuBesndeibonoli s tapifes o My 4 &by Seriged
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‘320

3 the Court as to the whereabouts of Charles B, Foxley

property; that therc wms no evidence offcred

‘ad the Court finds that the procecdings in the Estate
¢ liashingten Focatello worc regular insofar as admin-

stered and that from January 12th, 1920, the dato of
“he sppointment of the said Charles E. Foxley, to the
‘ate of the filing of complaint herein, the said Charles
e Foxley wos the duly appointed, qualified and acting
‘dministrator of said “ashington Pocatello, deceased, |
‘nd represcnted the said estate aad the heirs of said
3statc.
15, That the defendants 4masa L. Clark and Jos-

-2ph B, Robinson at thc time they purchesed said cighty
acres of land from #, I, Grover, had no knowledge or
totice that Charles E. Foxley had been appointed admin-
‘istrator of the cst~te of Washington Pocatello, de-
-scased, and hnd no knowledge or notice of any unlawful
o froudulent ncts on the pert of A, I. Grover qnd/or
of the said Charlcs E. Foxley, as dministrator of the
Bstate of Washington Pocatello, deceased; that said
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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03 %0 defendants had no knowledge or noticc of any g
eged connivance betwcen A, I. Grover and Charles E. Foxlg
The Court finds thet there is no evidence of any conniviy
or conspiring or the part of the said A. I. Grovoer and
Charles E, Foxley to cheat and defroud the Estote of Tagh.
ington Pocatcllo and/br the heirs of said estate; and the
Court finds that the grantor of tlese defendants, 4, I,
Grover, owned ard had legnl title to the said undivided of
third intcrest of the land forrcrly owned by Yashington
Pocatello; that at all times sincc March 12th, 1925, theq
fendants hercin heve exercised supervision ond control of
said undivided one-third intercst and that scid claim and
ovnership was not wrongful but was under claim of rightas
.against the estote of Tashington Pocatello nnd the heirsq
said estote; thet during all of said years the ownerﬂﬂp&
said defendants was not confined to an undivided two-thir§
interest in said land and that snid defendants were not
tenant; in common with the heirs ofﬁashington Pocatecllo,
ceased, but said defendnnts owned all of said 1ond in fes
simple,

17. T™e Court finds thnt on December 3rd, 1919, rhen
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‘o0 Potition for Letters of Administrotion wes fil-
E:in the Bstate of "ashingtcein Poentello, doccased, that

Pocatello vns then of the age of scven years and all
the hcirs of Washington Pocatello were older than Ray
1ot the time of the filing of the Petition herein Ray
satello was of the age of twentyv-six years; that the
sintiffs all knew of the fact that Cherles E, Foxley was
pointed administrator of said estate during all times

m January 12th, 1920, to the date of the filing of their
wlaint herein, and during 11 of said time these plain-
fs and Cherles E, Foxlev a3 sdministrator of said es-
te knew that £, I, Grover aid these defendants claimed
id eighty acres of land and at all times had construc-
ve knowledze thet the said Jeed of “ashington Focatello
W Minnie Pocntello, his wife, pleced in escrow with the
rst National Bank of Pocatello, Idaho, has been deliv=-
‘ed ond had been regularly recorded and that all of the
aintiffs herein knew all of the facts complained of in
sheir complaint herein at all times after on or about

wember 1st, 1919, when Minnie Pocatello and her child-
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©3 2 ren apnenred in Cpen Court as set out in para.
traph 18 of pleintiffs' compleint, ss will more fully her
inafter nnnear,

18, Ihot Minnie focotello and four of her qlﬂildren
enpeared in Corrt on or about Yovember lst, 1919, ot the”
time of the herrineg on Petition for Settlement of the Aces,
ount and Uistribution in the Estate qf Yootes Cwa, decea-
sed; that ot seid time Hon. Justin D. Call, then Judge of
said Court, fully odvised them of the neture of the pro- |
bate proceedings then pending ~nd the said Court then re-
quested srid Clorles E, Foxleyv to éonsult vith said Mimie
Pocatello end the plaintiffs herein; thrt o conference wy,
therecfter had between said p:}'rties znd the nlaintiffs
herein, and their mother then signed 2 rcoquest in the
maetter of the lstate of said Yashingtcen, Pocatello, de-
ceascd, rcquesting ’cl;m C’our‘t‘tio arneint Charles E. Foxley
as administratcr of snid estrte, the snid roouest is oth-
ached to cnd mede a part of the fotition for Lettors of
Administrotion in the Istote of said “ashington Poentello
deceased; thet pursuant to sajid reoucst nnd after due mnd

S/le a 31 Ilmbmdgr(qm ls\g‘bi{)dlrj\'.@)qu{l’ygl{)@@:iﬁﬁfiml lFrb’*ll s 4lpe Mpsdpge of Musgumynd Library, Sevvicgs
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L found, dulv and rcgularly appointed as Adminis=
or of s~id estate cnd thereafter qualified and Letters

dministration were issucd to him and that said letters
; never been reveked; tht in the summer of 1921 Super-
sndent Donnor callcd Minnie Poecatello and her two old-

dauchters, plaintiffs hersin, in his officc and advis-
them that Chrrles E. Foxiey reported he had abeout

5,00 tclonging tec the Estate of onshington Pocatello

thot ofter deducting nttorney®s fce and costs there

left ~bout 5;»490.00 for the heirs, the exact manncr
acquiring said money being not explained to said par-
8; that said Supcrintendcat Donnor then advised said
rs th~t he did not approve of the settlement of said
~ate without knowing more 2bout it and spoke something
ut hoving the mettor investig:itcd; that several months
ser said heirs were inforned from the Supcrintondent's
‘ice thot Inothing further could be done in the matter;
't 1t different times thereafter scid heirs appealed to
1d Supcrintendent's office to make an investigation of
> scttloment, but thev were always told that nothing

lldpubeu/d? S Qlt&% l{;n b mﬁr ZitiZALDADIC éw iﬁmm g;l sgum and LI/)ILU\ Services
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039 said mrtter until the death of lMinnie l"ocr,tely,
when the heirs herein sought an investigetion but receiy
no encouragement from the Indirn Agency and “.cre told ny
ing could be dene and said heirs tock no further netion
til the filing of the complaint herein.

19, That the cstrto of Weshington Pocntello, deceny
and/or the neirs of scid estete, heove paid no taxes and
logel assessments lovied or assessed ~goinst scid proporg
or any part thercof and thnt the defendants fmasa L, Cla
and Joscph £, Kobinson and A. I. Grovcr, their immedinte
predeccessors ir intcrest, hove cach and cvery yoar since
1919 to date poid 211 tnxes and nssessments cach yoar lew
icd ageinst all of said land,

20, Thnt the physical conditicns 2nd improvoments ¢
the said cighty =2crcs of land hwe remained nracticenllyu
changod since the Court decrced the property to the heirs
of Yaotes Own, deceased, cxeept thot the present ownors
and their predecessors in intecrcst cxpended considcrable
time and moncy cach ycor in leveling said land for in-

tensive farming purposocs and said 4, I, Grover purchased

from the "trh-Idnho sugnr Comnany n woter right for snid
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2/ premiscs for which hic paid the sum of #3000.00;

,oi?id land vms Appraisced in the probnte proccedings

1 this Court ~s hoving o valuc of %4900.00 which amcunt
‘¢ Court finds was the reasoable cosh market valuc of
»id premises 2t said time; that the defendants “masa L.
lark "nd Josecph &. Rohinson 2t the time they purchased
~id property in M-rch, 1825, paid the sum of +12,500,
hich the Court finds w~s thc then foir cash market value
£ s~id propcrty ond thot the snid #. I. Grover and the
efendrnts Amasa L. Clork and Joseph E. Robinson have

‘a  yoor leased said premises for a cash rental.

21. That the plointiff Laura Morris as Administra-
rix of the Estote of "~shington Pocotello and Minnie
’oc~tcllo, both deceased, ~nd thc othcr plaintiffs ns
wirs at low of Vishington Pocatello nnd Minnie ‘oca-
.cllo have filed the complaint horein jointly agninst
‘he defendonts socking to quict titlec to said premises.

22, Th~t Box Elder County cloims no intcrest in
inid premises oxcept for right of wny purposcs and this

ction h~s not been prosecutcd as to it.

23, Thrt »~ description of the rcal property in-
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o322 volved in this -ction is r~s follows, to-wit:

The B of the SEY of Sec. 12, Township 11 N,
Ronge 3 “est, Salt Loke Meridinn,.

24. Th~t the pl-intiffs, or anv of them, h~ve no righ
herein and that the sole ovmcers of Sf‘-.id real cstate are the
defendnnts Amzse L. Clark ond Joscph E. Robinmson,

25, The Ccurt further finds th~t Pooc Cvwe, ~n- Indi'\n'
renounced his tribnl relf‘tion‘s rnd as o citizen of the Une
ited States on cr nbout 187-mrde anplicaticn undor the tha
laws of the Ynitocd States to hemested the E1 of the SE%- (;1‘
Section 12, Torrship 11 Yorth, Kange 3 Test, Salt lake ko
idian, in Box Elder County, Ut-h; thot the snid Pooe Cim
snd his wifc, Yrotes Cwa, under said homestead =mlication
proccednd to horestead soid premises nnd thrt prior to |
issuance of pricnt the said Pooe Uvm diced; thot ~fter the
required pcriod of residence Ynotes Own, ns the widow of
Pooe Own, mrds finnl proof on snid hemestoend ~gain rcnouns

cing 2ll tribcl relntionship ~nd mnking applicrtien for

patent as o citizen of the United Stntes; tht under dote
of lioy 31lst, 1884, the United States of Amcrica issucd

. - . - . .
its Potont to Yrotes Oy (widow) of Pooc v for s-id EY
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4~ of the SE} of Section 12, Township 11 South,

:p 3 "est, Snlt Lake lcridian, situated in Box Elder
ity, Utah, and containing cighty acres; said Potent
kissucd upon the cxpress condition that the title thore-~
Vimweycd-should not be subject to nlienation or en-
bronce either by voluntary comveyaicc or judgment or
ree or order of nny Court or subjycet to taxation of
;chnractor but should remnin inalienzble and not sub-
t to trxation for o period of tventy years from the

jm thereof, as provided by Act of Congress approved
marv 18th, 1881; that thc restrictive period was err-
:musly stcted therein os twenty yzars whereas in truth
3 in foet snid property possed to said Yacotes Owa frec
5clcar of governmental restrictions, five years after
:e dste ther cof ; thet the United Sintes Government ot no
;w after the cxpiration of said ristrictive period cla-
od nny jurisdiction over soid lenls; that the Fart Hall
dian Keservation and “gency hove at no time claimed any

"

‘risdiction over said premises; that the Interior Depar-

cent hns at.no time since the cxniration of said period

restriction clrimcd any interest in s2id promises;
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0323 that none of snid Govermmental and Indian sgen
¢ies have at ary time attempted to collcet rontrls on. saif
property for aord in behalf of the plaintiffs or for rmyé
seid agencies; that the Indian Agent from Fort Hall Indiy
Reservotion at the trial of this cnuse testificd thot the
Government claimed no interest whotsocver in snid lands o
premises and directly or indirectly cloimed no right tot
ronts and profits or the risht to- supervise the s~me, and
the Court finds thet all rishts of the Government and the
Governmentnl { goneics ceased nnd termin~ted five years fy
Mey 31lst, 1884, the date of scid Prtent; thot Yaotes Om.
Patentee, "md loer successors in interest, including these
plaintiffs, have subjected themselves to the Lows of the
. State of Utah ¢nd in the bringing of this suit the plain-
tiffs arc subjcet to the s me laws relating to the prosce
tion of suits which govern ~ny othor citizen of this Stotd
26. The Court further finds that the defendants, Am
L. Clork and Joseph E. Robinson, clnim snid premises s oi
ers in fee siaple; that the defendants vurchased seaid pro

ises in good faith ~nd vithout notice or Imowledge of ay

claims or mntters set cut by plainbiffs in their complnini
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323 herein, except as is hereinbefore expressly
‘1d; that the defendants, at the time they purchased
premises, vere furnished with an abstract of title
wing scid property which said ~bstract € title had
+ approved bv the State of Utah in the making of a
r losn on said »remises for «7500.00; that &, I,
ver, defendants' immediate predecessor, entered into
possession of said premises under claim of ownership
or about November 3rd, 1919, and on or about said
e began to farm said premises as the owner thereof;
t at all times since on or abcus the 3rd day of Nov-
er, 1919, until the 12th day of irrch, 1925, when
d A, I. Grover conveyed said pr:amiscs to defendants,
srid Grover occupnied and cultiveted and improved
d premises, protcetud the same »y a substantial enc-
e, ncid 211 taxes cach ycar lavicd sand nssessed upon
d londs ~nd claimed tc own the same continuous, openly
criously, peaceably and under cleim of right each and
:ry year as his property, in fec simple, as against
pCrscns whomsoever; that since the said convcyance to
Goferddaits gnder' dnte o dnreh  d2th) HOR2E Jiuthesigray S
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03%2% deferdants haye claimed, occupied and farmed g;
premises each sﬁd every yesr as their property and defen.
ants during all of said years h-ove claimed said premises i
fee simple, have each year and at all times cultivoted ap
improved said property and protected said oremises by a g
stantial enclosure, and each end every year defendants hy
paid all taxes levied and assessed against said land and
have continucusly, openly, notoriously, peaceably and unds
claim of right claimed to be the cvmers of said premises i
fee simple as rgainst the plaintiffs, the administrater o
said estete, and all the Torld; that at nc time until the
filing of the complaint herein was any claim ever made by
the plaintiffs or any other rerson as to the cwnership of
said premises lostile to these defendants; thet when said
A. I. Grover entered upon said premises the property ws
uneven and had insufficient water right and cculd nct be
farmed to best advantage; that the seid A. I. Grover and
these defendants spent much time, labor and money inthe
improvement and leveling of said premises and in the pure

chasing of additional water right for seid premiscs, all4

which sri? amcunts were pai 1id A o8
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0323 defendants; that the defendants are innocent
urchosers of said property for value and ore now the
mmers, in pcssession, seized in fee simple of said prep-
rty.

27, That A. I. Crover is now dead, that Albert Sav-
or is long since dead, that U. F, Litcman is no longer
“resident of tlis State ~nd is now aged and infirm and
s unable to remember or testifyy as to the facts in this
‘ase; that the First National Bank of Pocatello, Idaho,

's insolvent and hes been liquidated and thot ?.11 instru-
‘ents in connection with the Escrow fgreement, except

‘s offered in evidence, have been destroyed; that by
‘cason of the long lapse of time, n‘carly trenty years, the
‘arties hereto are unable to procure testiwmony in support
T their claims or to refute tho same; t_}'{at the claims

f plaintiffs herein 2zre nowrst'cx.lc- claims; that if the
nid First National Bank of Poc2tello, Idaho, escrow
older, madc any unauthorized delivery of said Ueed, then
he administrator of s~id "~shington Pocatello Estete and
he heirs of s2id estate, by their subscquent acts, waiv-
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032% delivery, and by said subsequent acts raised a

)
pressujn,;tion of ratification of said delivery and are now es.
topped to deny the validity of said delivery; that the plaiw
tiffs are now estopped by reason of latches, silence and
other conduct on their part and on the part of the adminis..
trator herein, as heretofore found, from at this time prose
cuting this action.

28, That the plaintiffs! first cause of action is tam
by the statutes of Limitation of the State of Utah and par-
ticularly by.the provisions of Sections 104-2-5, 104-2-6,
104=2=7, 104=2~19, and by Subdivision 3 of Section 104=-2-24
of the Revised Statutes of Utah 1933,

29 That the Court finds against all of the a lega-
tions of the plaintiffs?! complaint and in favor of all of

the affirmative al legations of the defendants not hereine
before expressly found upone

30, That the plaintiffs offered no testimony in
support of the allegatiozis of their second cause of action
and the Court therefore mék es no findings on any of the al-
legations of said second cause of action,

From the foregoing Findings of Fact, the Court mskes

and files the following:
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24 CCNCLUSICIS OF LAW

1. Thot a Decree should be cntered in the above cn-
tled cmuge dismissing plaintiffs' first oausc‘of action
the complaint with prejudice, os against the defendants
reine
2. Thrt a Decree should be entered in the above cn-
tled ceuse dismissing plaintiffs' second cause of action
the compleint as against the defendaits herein.
3. Thet a lecree should be entered in said cause to
e effect thot the defendants, Amasa L. Clark and Joseph
Robinson, arc the owners in fcc sirple title of the
emiscs described in paragraph 23 of the Findings of
ict herein, and that Dcerece be cntered quicting title
1 snid defondants therctoe
4, That said defendants ore entitled to their
1sts of nction.
Let judgment be prepered accordingly.
Dated this 27th day of November, 1339.

LEWIS JCN S
Distriet Judge.

led: November 27th, 1939.
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D35 s (Title of Court & Cause Omitted)
DECREE

This cousc having comec on rcgulerly for trial on the
14th day of Scptember, 1939, ot 10 o'clock L. M., before
Honorable Lowis Jones, Judge of srid Court, without a jury
P. C, C'Malley ¢nd George Mason appcaring for the plointiffy
and William J. ITowe of Stephons, Breyton & Lowe, o~npeering
for the defendorts Amnse L. Clerk »nd Joseph E, Robinson,
said nction having been dismissed ns to Box £ldcr County,
and thc partics having offered their testimony and the
Court having cortinucd said hearing to the Sth Aoy of Cet-
cber, 1932, at 2 o'clock P.¥., and the prrties having offer
ed further cvidence at said adjournced hearing and hoving
argued and submitted the causc and the Court having taken -
the matter under advisement, nnd the Court having thereafter
on the 23rd day of Octobc'r, 1939, rendered its oral decision
in Cpen Court in favor of the defendonts =nd cgainst the
p¥aintiffs, ond heving dirceted thnt Findings of Foct ond
Conclusions of law be prcpared in kecping vwith snid oral
deecision, and snid Findings of Fact and Conclusions of Law

. At e a ] . EX A nm S s - s s j
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+ $ Crder of the Court;

N0, THEREFYCRE, in conferconce with the said
iﬁgs of Fret and Conclusions of Law, it is by the

t hercby ADJUDGED:

1. That the plaintiffs, or cit“:r of threm, have
st~te, right, title, interest, claim or demand of any
rc or description, or right of possession, in or to
rcel property, hereafter described, or any part there-
and thot tho plaintiffs' complaint as to the first
‘e of nction bec, and the szme is, hercby dismissed
" prejudicc as cgainst the defendants 4masa L. Clark
‘Joseph E. Robinson.

" 2. That thc dofondnnts fmasa L. Clark and Joseph
‘obinson src¢ the owncrs in fee siiplc absolute and in
posscssion nnd <ntitlcd to the possession of the
owing deseribed ronl property situate in Box Elder
ty, State of Utah, to-wit:

The E} of the SEX of Section 12, Township 11 North,
Range 3 Viest, S~1t Lake Meridian.

3« That the plaintiffs hcrein, and cach of them,

5'1)4)/;2"'()]1’(1[/ 17B%§ Bmzﬁm E/\ Dihir‘tm 57%%1/&‘%117‘1 ﬂr’ﬁzﬁﬁn#})ﬁ%d by Rg‘lux;ﬁﬁwﬁp.\glm jﬁbﬁm;v Sb\gm
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O3 24 porpetually restrained and enjoincd from settiy
up or moking any claim to or upon thc real propcrty herciy
above described, or ony port thercof, and the title of the
defendants herein, 4mase L, Clark and Joseph E. Robinson,
to said property is hercby quicted agrinst all claims,
demends or prctentions of the plaintiffs horein, or any of
them, and ol all persons claiming under thcem, or cither of
them.

4, That the plaintiffs' second cause of cction be,
and the samc is, hercby dismissed.

5. Thot cefendants recover their costs herein taxed
the sum of $4.30.

And Judgment is hereby contered gccordingly.

Dated this 27th day of November, 1939,

LEWIS JCNES

District Judgc.

Filed Yovcmbcer 27th, 1939,
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5=/

(Title of Court & Cause Omitted)
AFFIDAVIT CF SERVICE OF PAPLRS BY MAIL.
M. S, Higgins, being first duly swern, deposes
1d says: that she served the attached Notice of Hearing,
roposed Findings of Fact, Conclusions of Law and Judg-
ent upon the plaintiffs by depositing a true copy there-
£ in the United States Fost Cifice, at Salt Lake City,
tah, postage prepaid, on the 22nd day of November, 1939,
nclosed in an envelope addressed to P. C. O'Malley,.
ttorney, Hub Building, Pocatello, Idaho, that being the
‘ost Office Address of said P. C. C'Malley, the said P.
+ C'Malley being the attorney of record for the plain-
iffs, and that upon said 22nd day of November, 1£39,
here vns regulnr communication by mail between said

alt lake City, Uteh, and said Pocatello, Idaho.

M. 8. HIGGINS

ubscribed and sworn to before me this 22nd, day of
ovember, 1939,

T, CHRISTENISEN
Hotary 2ublic, Residing
at Salt Lake City, Utah.

\T
Y COMMISSICN EXPIRES:
10-10=42. _ e o N
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©3 28 (Title of Court & Cause Cmitted)
NOTICE

TC TVE PLAINTIFFS AYD TO TEEIR ATTCRNEYS P. C. O'MALLEY
LYD GECRGE 1. M/SCF:

YOU, AND EACHF CF YOU, will please take notice
that Findings of Frct, Conclusions of Law ond Decree in
favor of tlo defendants Amasa L. Clark and Joseph E. Rob-
inson, and 2gainst the plaintiffs, os herctofore served
upon you, heve this day been signed by Honorable Lewis
Jones, Judge of the above entitled Court. S~id Findings
of Foet, Conclusions and Decree heve been filed and are
now of record in said cause.

Dated this 27th day of November, 1939.

STEPVENS, BRAYTCHN & LOTE

Attorneys for defendants, Lmasa
L. Clark and Joseph E. Robinson

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-148-

nseript
3 e (Court & Cause Omitted )

CRDIR

Vs

Good cause anncaring thercfer, it is hereby
lered thnt the pl-intiff be given to and including
; 15th day of February, 4. D. 1940, within which to
jpare, serve and file her proposed bill of exceptions

the above named cause.

Dated, Brigham, Utah, December 11th, 1939.

LEWIS JONES

District Judge.

b s
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©32/ (TITLE OF CCURT & CAUSE OMITTED)
LoTION

.Comes now the plaintiffs, by and through thei
counsel, P. C. 0'Malley and George M. Mason, and moves
this Honorable Court to set and fix Tuesday, the 13th day
of Februnry, 1940, os the time and date, and the Ccurt
Room in the Court House of Box Elder County, as the time
and place to hear and settle the Bill of Exceptioms, in
the above entitled case, and aftcr such hearing for the
Court to make the proper order settling the said Bill of

Exceptions.

Dated this 30th dav of January, 1940,

P. C. C'MALLEY

Residence, Pocatello,
Idaho.

GEORGE M. NASCN

Residence: Brigham City,
Utnh; Attorneys for
Plaintiffs,

Ffled: January 3lst, 1940.
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132 (Title of Court & Causo Omitted)
NCTICE
0f Time and Place of Calling Up for Hearing
And Scttlement By The Coart of Bill of Exceptions.

To Amasa L. Clork, and Joscph E. Robinson, defend-
its, snd to Mcsscrs. Stephecas, Brayton and Lowe, attor-
1s of rccord for the sbove named defendants, Amasa L,
vk and Joseph B. Robinson;

You and each of you will please tcke Notice, that
msel for pl-intiffs will on Tuesday, Februsry 13th,
10, 2t 10 o'clock in the forencen of said day, or as
»n thereafter as the Court can heor the matter, at
¢ Court=-Roem, in the Court House of Box Elder County,
Brigham City, Utah, call for hecring and secttle-
nt the Bill of Exceptions, consisting of the complete
norters' Transeript, of all the proccedings and cvi-
nce submitted at the trial of said cause and will move
> Court to mrke n few typographical corroctiops in soid
‘nserivt, and after s2id carrcctions arc made, for the

Irt to make an order settling said Bill of &xccptions.

> typogravhicel crrors scught to be corrceted are aos
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©33)/
~a- Substitute the letter "b" for the letter "t" iy
the wcrd "because", in line 18, prge 4.

-b- Substitute the word "then" for the word "there"
in 1lret line, on poge 24.

~¢~- Strike out thc word "no"™ th~t apnears botween
. 1 . .
words "pnid"snd "morc", in linc 5, poge 34,

Unted tlie 30th d~v of Jenu~ry, 1940,

P, C. C'MALLEY

Residence: Poc~tello, Idnho,

GECRGE M, M .30¥

Residence: Brighom City, Utah,
httorneys for pleintiffs.

Filed: Jonuecry 31lst, 1940,
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133% (Titlc of Court & Couse Omitted)
AFFIDAVIT OF 3ERVICES OF P.PullS BY MAIL.
TATE OF IinXC )
) ss.
(UFTY OF RAYMCCK )
P. C. C'VAILEY, being first duly sworn, doposes
md says: thot he is one of the attorneys for zll of the
)l~intiffs in the ~bove entitled action; that he ser-
red the following motica and notice in the above entitl-
sd cause, to-wit: Ploiatiffs motion for the Court to
set Tuesday, February 13th, 1940, and the Court Room ot
the Court House, in Brigham City, Utsh, 2s the time and
slace for to hear nnd ssttle the bill of exceptions, in
the ~*ove entitled causz, ond also, the plointiffs notice
th-t counsel for plaintiffs would call the scid motter
ap for henring, and movz the Court to settle the snid
bill of exccpticns, on the said Tuesday, the 13th day
of Febru~ry, 1940, by dspositing o true ccby of the
571d metion, ~nd o true cony of the snid notice in the

Jnited States Post Offize, ot Poectello, Idaho, postage

reprid, cn the 30th dar of Janucry, 1940, cnclosed in
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©3 3 and LOWE, attorneys and Counsellors at Law,
Walker Bank Building, Salt Leke City, Utah, th ot being
the Post Officec address of said Stephens, Brayton and
Lowe, thc said Stophens, Brayton and Lowe being the

attorncys of rocord for the defendants, /‘mnsa L. Clark ay

Joscph E. Robinscn, ~nd that upon the said 30th day of

dJanuery, 1340, thorc wes regular communicntion by United

States Mnil between said Pocrtello, Idahe, nnd in Salt
Leke City, Utah.

P. C. C'MALLEY

Subscribed and sworn to beforc me this 30th day

of Jamary, 1940. CARL L. CHRISTENSEN

Notary Public, Rcsiding
at Pocatello, Idaho,

MY COMMISSICN EXPIRES:
Fobruary 14th, 1943,

FILED: January 3lst, 1940,
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34 (Title of Court & Cause Omitted)
STI>ULATICN
The plaintiffs, throush their attorneys P. C.
alley and George Mason, have filed herein their
ion with Notice that they expect to ask the Court to
‘tle Bill of Exceptions in said cause at the Court
m of said Court on Tuesday, February 13th, 1940, at
o'clock 4. L., and that counsel for defendants being
sirous of being present abt such hearing and it appear-
¢ that counsel for defendants will be absent from the
\te of Utah at the time s2id matter is noticed for
wring; it is therefore
STIPULATED AMND AGREED »y and between counsel for
tintiffs and counsel for lefendants that the hearing
said Motion may be contiwued to be heard on lMonday,
ruary 19th, 1940, at 10 o'clock 4. If., or as soon there-
jer as the Court can hear the same. In the event the
irt cannot hcar said matter on said date, it is agreed
it the earliest possible datc thereafter shall be des-
ted for the hearing of said Motion, each party to be

ified by the Clerk of said Court of such date of
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334 hearing.

Dated¢ this 1st day of February, 1940.

P. C. O'MALLEY

and

GECRGE }MASON
Attorneys for Plaintiffs,

STEPFEVS, BRAYTON & LO“E

Attorneys for Defendants, Amasa
L.Clark and Joseph E, Robinson

Filed: February 5th, 1940,
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g (Title of Court & Cause Omitted)
NCTICE OF APPEAL TC THE SUPREME CCURT.

) THE DEFENDANTS, ANASA L. CL:RK AVD JCSEPH E. ROBIN-
)¥, DEFENDAMIS, AND TC MESSERS. STEPHENS, BRAYTICH ..D
WE, ATTCRIEYS .0 CCUNCELLCRS CF RECCRD FCR THE DEF-
Di T8, 22.8L L. CLIRK AL JOSEPH E. RCBINSCH, .00 TO
)X ELDER C(CUITY, DEFEYDANT, .ND TC VLI.LTER G M.JN,
JWFTY TTCRVEY OF BCX ELDER ZCUNTY, UT.H.

J¥D ELCY OF YCU, PLELSE ILKE NOTICE:

That thc above named plaintiffs, Laura Morris,
secial :«dministratrix of the estate of Viashington Poca-
21lo, and Minnie Pocatello, both deceased, and Lucy
seatello Johnson and Maude Pocatello Racehorse, and
»sephine Pocatello and Ray Pocatello, heirs of the
state of “ashington Pocatello and liinnie Pocatello,
sceased, the above named plaintiffs, hereby appcal, and
/ this notice does appcal to the Supreme Court of the
tate of Utah, from all and every part of the judgment
e and entered herein, ani filed on the 27th day of
wember, 1939, in the abov: entitled cause, insofar as

¢ said judgment is in favor of the defendants ‘masa L.

lark and Josoph E, Robinson.

Spun.\'(;‘;?’ jhslw %\P @ 19 f'r}\]tmjiﬁvmx.%%ﬁﬂ fo Q/E‘fiﬂ:)ﬂ;@ﬁ;ﬁi@{ﬂrﬁ» I /Q:f/ te bﬂmhm LJJQMI‘L&nd'iLw
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0338 fact, ond from thc wholc and every part there.
of.

P. C. O'W.LLEY

Residence Pocatello, Idasho,

GEORGE M, IL.SCIT

Residence Brigham City,
Utah; Attorneys for the
Plaintiffs,

Received Copy ¢f the foregoing notice this 23rd day of

February, 1940,

County Clerk,

TLLTER G, 10T

County ittorney, Box Elder
County, Utah.

Filed: Februery 23rd, 1940.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-159-

~anseript :

334 (Title of Court & Causc Omitted)
AFFIDAVIT OF IVPECUYICIITY,

ILTE CF IL.7C )

) ss.
soTy OF BINGHAM )
I, Lucy Pocatello Johnson, do solamnly swear that
:vring to my poverty, I am uncble to bear the expense
f the action or legal proceecdings of the appeal which
am about to take, and that I verily belicve I am
tustly entitled to the relief sought by such action,

egal proceedings or appeal.

LUCY PCC.LTILLO JOHNSON

ubscribed to and sworn to before me this 30th day of
anuary, 1940.

BRUCE C. GURN

Notary Public; Residence
Fort Hall, Idaho,. ‘

ly coomission cxpires November 22, 1942.

iled: Fcbruary 23, 1940.
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0337 (Title of Court and Cause Crmitted)
SFEIDAVIT OF IMPECUMNICSITY

ST.TE CF Iu.iiC )
) ss.
CCTITY OF BINGHAM )

I, YMaudc Pccatello Racchorse, do solomnly swear thy
owing, to mv poverty I am unable to bear the cxpense of §
action or legal proccedings of the apncal which I am b
to take, and thet I verily believe I em justly entitledt
the relief scuglt by such action, legnl proceodings or
appeal,

MAUDE POC..TELIC R.CEFCRSE

Subscribed to and sworn to before mc this 2Sth da
of Janvery, 194C,

BRUCE C, GUNN

Notary Public; Residonce, Fort
H~11, Idaho.

¥y Commission Expircs November 22, 1942,

Filed: Februery 23rd, 1940,
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033¢ (Title of Court % Causeo Omitted)
LFFIDAVIT CF IMSECUNICSITY,
ST.TE CF ILMC )
) ss.
CTITY CF RITGRLN )

I, Joscphine Poeotello, do solemnly svear thot
owing to my povirty, I om unahle to bear the expense
of thec cction or lcgal proceedings of the appoal which
I om about to take, and that I v rily believe I am

justly entitled to the rclief sought by such nction,

legal proccedings or appeal.

JCSEPHIYE POC.TELLO

Subscribed and sworn to beforc me this 27th day
of Jonuory, 1940.

___ BRUCE C. GUNE

Yotory Public; Residence
Fort HEall, Idaho.

My Commission cxpircs November 22nd, 1942,
Filed: Fcbruary 23, 1940,
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0339 (Title of Court & Cause Omitted)
AFFIDAVIT CF I'PECUNIOSITY.
STATE OF IDAHC )
) ss.
CCUNTY OF BINGIAM )

I, Ray Pocatello, do solemnly swear that I, owing
to my poverty, am unable to bear the cxpensc of the actig
or legal proceecdings of the appeal which I am about to
take, and that I verily believe I am justly entitled to

the relicf sougrht by such action, legal proceedings or

appeal.

RAY PCCATELLO

Subscribed to and sworn to beforc me this lst day

of Fcbruary, 1540,

BRUCE C. GUNN

Notary Public; Residence
Fort Hall, Idaho.

My Commission Expires: November 22nd, 1942.

Filed: February 23rd, 1940,
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?37

(Title of Court & Cause Omitted)

AFFIDAVIT CF IMPECUNIOSITY,

{.TE OF UTAH )
) ss.
1 TY OF BCX TITER )

I, Loura Morris, as Special JAdministratrix of the
ystate of washington Pocatello and Kinnie Pocatello, both
“jecensed, do solemnly swear, that no money whatsoever
© 3amc into my hrnds as <dministratrix of the cstate of
“ashington Pocotello and Minnie Pocatello, both deceased,
and thot thore is no moncy in the estate to bear the
expensc of the action or legal procecdings of the appeal
which I am abéﬁt to take, and that I vorily believe that
the heirs ~nd the estate is justly entitled to the relief
sought by such ~ction, legal proceedings or appeal.

LAUR. MCRRIS

Subseribed and sworn to bofore me this 23rd day

of February, 1940,

GECRGE M. IIWSCN

Filed: Februory 23rd, Not~ry Public; Residence
1940, Brigham City, Utah
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© 340 (Titlc of Court & Causc Omitted)
AFFIDLVIT (F MLILING COPY OF NOTICE OF ..PPELL,
STATE OF IDAKO )
) 5S.

COUNTY OF Bi JOCK )

-

P, C. C'Malley, being first duly swcrn, decposes and
says: Thot he is one of the attorneys: of record for all
the plaintiffs n the sbove entitled action; that he sev
the following nctice in the above entitled action or cas
to-wit: Plaintiffs' Notice of Af)pea.l to the Supreme Cour
of the State of Utah, from judgment entered and filed on
the 27th day of HNovember, 1939, in thc abc->ve entitled cay
upon the defcndents f\.masarL. Clark ond Joseph E, Robinso{
and upon Messcrs Stephens, Brayton and Lowe, attorneys of
record for the defendants Amoso L. Clork and Joscph L, By
inson, on thc 23rd day of Febru~ry, 1940, by nl-cing o
true.copy of sald notice of owpeal, in a scaled envelops,
pleinly addressed to “mosa L. Clork, in crre of the Dovis
County Bank ~t Frrmington, Uteh, nnd by placing a truc®

of the said notice of nppcal, in anothor sealcd envelops

. ~ ;
plainly nddressed to Messers Stephens, Broyton and Love
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Transeript .

o34d  Attorneys at Law, ¥2lker Bank Building, Salt
L-ke City, Utak, tht both senled cnvelopes so plainly
addressed wns placed by affiant on the 23rd day of Febru-
ary, 1940, in thc United Stotes Post Office, in the City

of Pocatollo, Idohe, and that full postage prepaid was
plrccd on ench envelope, ond thet on the‘said 23rd day

of Februery, 1540, therc wcs rcgulsr communication by
United Stotes ¥Mail between said Pocatello, Idsho, and

Farmington, Utah, and between the said Pocatello,

- Idaho, and Salt Lake City, Utah,

P. . O'MALLEY

Subscribed and sworn to before me this 23rd day

of Fcbru“ry, 1940.

H, J. SWANSCN

Notary Public; Residence,
Pocntello, Idaho.

¥y Commission Expircs:

Novembcr 16th, 1942.

Filed: Fcbruary 24th, 1940,
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XXy (Title of Court & Cause Omitted)
OBJECTIONS T0 SETTLEMENT CF BILL OF EXCEPTIONS

Comc now {masa L. Clark and Joscph B, Robinson, tm
the defendants in the above entitled cause, =nd objeet t
the settlement of any Bill of Exceptions in the above oy
ed cause for the rcasons following:

1. That the plaintiffs herein or their counscl, or -
either of them, have never prepnared a draft of o Bill of
ceptions and hoave never served the some or a cony theres
upen the defendants within the timc and in the maaner p
scribed by Subdivision 1 of Section 104-39-4 Revised Stq;
utes of Utah, 1933,

2. That no draft of proposed Bill of Excepticns he.
been preporcd aos is provided by Subdivision 3 of Section
104-39-4 Revised Statutes of Utsh, 1933, and that no sue
draft of proposed Bill of Exceptions hns been served on
adverse party that omendments might be propesed thereto
that none of the provisicns of the Statutes of the Stat
Utah have been complied with in the preparation, servic
settlement of a proposed Bill of Exceptions in said cow

.3« That nonc of the provisions of Subdivision 4 d
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) Sceticn 104-39-4 Revisced Statutes of Utah 1933
“re been complied with in the jreparation, service, and
1ing of a proposed Bill of Exseptions in snid cause.

4, That the Court hos no jurisdiction to settle any
~‘“111 of Excepticn in said causc by reascn of the failure of
e pl@..irfciffs and their counsel tc cemply with the Stat-
es of the Stote of Utoh and ia particular with the pro-
sions of Secticn 104-3€-4 and cach o the six Subdivis-
ns thercof ond the rulcs and decisions of the Ceourt
vering the nrcp-rntion, servize, filing ond settlement
-Bill of Excc_'p’c.icms en ippeal to the Supreme Court of
¢ State of Utah,

Deted this 26th day of Fcebruary, 1940,

STEPIENS, BRAYTCH & LOWE

Attorneys for amasa L. Clark and
Joscph &, Robinson.

led: February 26th, 1540,
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o349  (Title of Ccvrt & Cause Omitted)

AFFIDAVIT IF SUPPCRT OF“ VCTICY,
STLTE OF UT.U )
) ss.
CCUNTY OF SiLT I/XKE )

M. S, Higgins, being firs‘t duly swern, depescs ~nd-
sayss thnt sho is o ctenogropher in the office cof Stephey
Broyton & Love, that on or ~beut the 19th day of Jgnuar&,;
1940, Gecrge M. Mascn, one of the attorncys for plointiffe
colled at the cfficc of soid firm nnd advised thot he hud
copy of the tr-rscript in the above. entitled case ~nd de-
sired to scrve ‘thc same upon scid firm; th”l‘t: affiant ot i
Mason's suggestion wrote receipt of ccny of snid trons-
cript »n1 thercrpen said attorney desired tec toke soid tre
cript with him; thet Affiant stoted thot she would not ace
of cony witheut rcte.ini'ng snid cény; thit ~ffiont then el
¥r. Loewe ¢n thce telephene, he then being nbsont frem the
office, md nsked instructiens:; thot the scid ttorney M
then staoted thot this wms not o Bill of Excopticns btﬂ: et
only a copy of the Revorter's notes and thot he did nct
understand thot plaintiffs were required te furnish nttor
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¢4 for the defendants w ith o ceopy of the trons-
ipt; that s~id attrrney liasen then ngreed to leave

id tr-nscrint for o sheort time after which he would call
d gct tic tromscrint or we should return it to him; that
cr cheut Jonunry 22nd, 1740, soid tronseript vos re-
nracd and left vith the Vlerk of the District Court of
Eigham City feor the crder of I'r. linson.

%‘ - . .
i IFyrtheor affiant saieth nct.

Me So EIGGIMS

Subscribed nndgvern te befeore me this 21st day of
sbrucry, 1940,

Ho CERISTENSEN

Yotary Public; Residing at
Salt Lake city, Utah.

r ccmmissicn expires:
10/10/42

dede Fcbru."ry 26, 1240,
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(Title of Court & Couse Omitted)

JANUARY TERM, 1940, MCWD.LY, THE TVENTY SIXTE D.LY CF
FEBRU.RY, 1940, MINUFEBCCK 19, PAGE 274,

#5691,

The motien of plaintiff, as filed in this Ccurt cn
the 31st day of January, 1540, came cn regularly for heors
ing, P. C., "'¥alley, Bsq., and Gecrge i, Mascn, Esq.,
appearing as.covnsel for plaintiffs and ¥illiam J, Lowe,_
of ccunsel, appearing for Defendants, Said meticn is arpe
ued by counsel for the respcctive parties. Thercupen, th
Court directs tle reporter tec make certain amendments to
the transcript cnd on moticen of Plaintiff thc'further
heoring on said moticn is continued to Menday, March 11,
1940, st 11 o'clock 4. M.

Entered: February 26th, 1940,
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43 (Title of Court & Cause Cmitted)

PETITICY FCR ORDEX GRII'TING
RELILF

Ccmes new the above named plaintiffs by their coun-

1, . C, C'Kﬂilcy and Gecrge I, Mascon, and petition
Es henernble Court under Scction 104-14-4 Revised Cede
" the Stato of Utch, 1933, to malic an crder gronting
‘licf 46 the cbeve named plaintiffs by permitting coun=
:1 for plaintiffs te file and serve a Preoper Bill of
Ynepticns in the above entitled case, a cony of said
11 of Excepticns being hereto attached and made part
® this petition, made upcn the fcllowing showing and
;ounds, to-rit; that the chief counsel fer the plain-
ffs in the ~beve entitled action is P. C. C'Malley
‘Pccatcllé, Id~hc; and thnt this case is the first
ts¢ that snid ccunseler over ccnducted in the State of
ih; thrt the failurc te file a preper Bill of Excep-
.rns wns net coused through negligenece, inattenticn, cr
loxcusable ncglect, but was caused thrcugh his henest
istake, nnd inndvertence; that the soid ccunsel henestly
d sincercly belicved that the epa ter's transeript in
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Transcript

o342 the nbove entitled case constituted a proper B
of Exceptions in its self, and there being no material obj
tions or excepltion taken during the trial of the case, ay
the only desire -ns to have the reporter's transcript cery
up tc the Supreme Court, thot it was not necessary to draf
full BRill of L:tceptions; thet counsel honestly and sincen
believed that the procedure teken by him vms sufficient
and that all tlat was necesscry to do was to have the Coy
settle the reperter's transcript as a Vill of Exceptions;
which should bring the entire record in the case before th
Supreme Court; that said counsel spent considerable time
studying the Statutes of the State of Utah end the decisio
of its Supreme Court pertaining to appeals and honestly bel
lieved this being an equity case, that under the Consti-
tution of Utah and the long line of well defined decisions
of the Supreme Court, that on appeal in equity cases, the
Supreme Court must pass upon both the facts and the lawin
the case therein; that the Supreme Court must have all the
testimony and records before it to rightly decide the case

that on such ar;oeal the Sunreme Court may try the case de

novo, as held in the case of Doe vs., Doe, 48 1, 200, also
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«¥  being held by the Supreme Lourt in the case of
er vs. Ting warehouse Co, 71 U. 303, that "Relief in
Ety being sought, we are requircd to weigh the evidence
Ting te or hearing upon the facts challenged by the
Tgments of error and determins from such considera-

2y whether the findings of the court ure contrary to the

ht of evidcnce, "and in %he cose of Jensen vs. Birch-

3% Ranch Co, 76 U, 356, the sourt held, "a proceeding
Juiet title to the right to use of vater is a suit in
4ty ond not an action at law. In reviewing that part
:the decree vhich fixes the rights of the parties to the
ers in disnute, e arcreaquired to pass upon questions
Jdaw and of fact -- .rticle 8, Sec. 9, Constitution of
h". That 3t was with those cases in view that counsel
ored under the impression that in all equity cases the

rer Court would hove to settle the reporter's transcript

t certify it up to the Suprome Court so as all the facts
the cose wo:ld be beforc the Court; and that whether

) proceedings werc termed settlement of Bill of Excep-

‘or
ns or settlement of reporter's transcript was immater=-

-and snrid counsel vos reliably informed tire and seo
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O3 Y44 that in Utah, the reporter's transcript was tg
cd Bill of ”xceptions; thot ccunsel was greatly surprise
when at the heering in plaintiffs motion to settle the rc
portor's transcript as a Bill of Exceptions, objections
filed that no yrcper Bill of Exceptions under the Ufahla
was filed in tlis case; thet counsel had acted promptly s
the judgment wes entered, and recognized thot the time fo

preparing, filing and serving the Bill of “xceptions wa
expire on the 15th of February, 1940; thot counsel for
plaintiffs had caused the reporter's transcript made wpb
the reporter to be served on counsel for defendants on or
about the 19th day of January, 1940; and counsel for plal
tiff did on or about the 30th day of Januory make a mo
that the court fix the 13th day of February, 1940, in the
Court house at Box Elder County, Utah, as the time mﬁ
place to settle the Bill of Exceptions in this case, and
counsel for plaintiff hcenestly belioved that the roportd
transcript so served, constituted a Bill of Lxcentions iv
this case; and filed nctice of time and place, calling W
said Bill of Exceptions for settlement more than 10 days

befere the datc set and did serve a.drue convy of said
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Ty Motion amd YNotice upon counsel for defendants;
% counsel for defendants did on February 1, 1940, ack-
‘ledge reccipt of said Motice, and vritc a letter to
“nsel for plaintiff stating that attorney conducting
“endants' case, William J. Lowe, could not be conven-
“tly present on February 13, 194), that said letter is
“eto ~ttoched and marked ‘Exhibit "." and made a part
“this petition for 2ll intents and purposes as if writ-
1out in full herein; that on the said lst day of Feb-
rv, 1940, counscl for defendant prepared a stipulation
~iting that pleintiffs through their attorneys, P. C.
alley ond George Mason, had filed therein their Motion
-h Notice that they cxpect to ask the Court to settle
> Bill of Exceptions in said <ause in said Court on
ssday, February 13, 1940, at 10:00 a.m., and that coun-
1 for defendonts being desirous of being present at
id hearing and it appearing that counsel for dcfendants
11 be absent from the State of Utah the time said matter
.noticed for hearing, it is therefore stipulated and
*eed thnt the hearing of said Motion may be continued

be heard on February 19, 1940, ~t 10:00 a.m., or os
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o3¢S soon thereafter as the court can hear the ease,
that counscl for defendant filed no objections at that
time or at any time before the 15th day of February, 1940
but asked counscl for plaintiffs to stipulate that the tj

for teking up s~id Motion be continucd to a dnte after

the time for preparing,‘ serving nnd filing such Bill of
ceptions would expirec; tlﬂﬂt if the matter was heard on th
13th day of February, 1940, and not continued on request (
counsel for defcendant, and counéol had filed objecetion m,
or before the 13th day of February, 1940, there wes still
ample time left for plrintiffs to file ~ proper Bill of
Exceptions and stili be within the time set by the Courtt
the period of cxpirotion, or the Court could have Ex Pori
granted on cxtension of a few more doys time to file and
serve a Bill of lLxccotions; that counsel for the defendan
by his letter and stipulation requesting extension of tim
for said hcaring post the dote of exnirstion on said motil
and not having objccted in any monner to the procedure

taken by counscl for plaintiffs, I believed thot the pro-

ceed'ngs T had trkon vore reguler and th~t the reporter's
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“~5— transcript would bo scttled as a Bill of kx-
tions, ~nd then the filing, by counsel for the defon-
“ts after the time had ex irad an objection to the
‘jsdiction of the Court come ~s a complote and great
prise to counsel for pl-inti”fs, as it vas then too
e to file a proper Bill of Lxccotions withcout an order
“the Court; that this Court Lns the authority within
% disgression to grant the relief osked for in this
3ition, and grant pormission to counsel for plaintiffs
‘file ond serve the attached Bill of Exceptions; that
3 granting of said relief is in the furtherence of
stice so plointiffs moy propsrly submit the motter to
3 Supreme Court for final desree; that this petition
i supported by the -£fidavit of counsel for plointiff and
cmade upon the records and files, and the justice of
0 cosa,

WHEREFCRE, Plaintiffs pray that this Lonorable Ceurt
or this petition on Inrch 1lth, 1940, at the time sct
r furthor ACtion on tlc settlement of the Bill of ixcop-
ons, ~nd after due henring thorcon and in considcration

same th-t this Court wmnke an order that plaintiff mey
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o34 6

file and serve the said Bill of Exceptions,

Date¢ this 2nd day of March, 1940,
Respectfully submitted:

P. C. C'MALLEY

attorney for Plaintiffs,
Residence: Poectello, Idaho

GECRGE 1, M\SCN

Attorney for Plaintiffs;
Residence, Brigham City, Utah
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3 C/_é Copy of Letter.
Law Offices
Stephens, Brayton and Lowe
Walker Bank Building

Salt lake City, Utah
February lst, 1940.

. P, C., O'Malley
torney at Law

b Building
catello, Idzaho

ar Ir. 0'Malley:
Re: Morris wvs. Clark et al

- Wg arc just in recceipt of lotion with Notice calling
1 the settlement of Bill of Excseptions in the cbove
ptioned cnse ~t Brigham City oa Tucsday morning, Febru-
'y 13th, 1940, =t 10:00 o'clock 4.M. The writer had
‘eviously accepnted an invitatioa from formoer Governor
rley Griswold of Fevnda te be the gucst speaker at the
neoln Uny Bonquet in Las Vegas, Nevada, on the evening
* Februszry 12¢th. I am just in reccipt of the follow=-

g tclegram: ,

(Copy of Telegram Omittod)

This morning I am in receipt of a letter from the
wwernor which rends os follows:

(Copy of Letter Omitted)

Since I had accepted the Governor's invitation and
nee I am just in receipt of letter from the Virector
' the Young Republican Club at Las Vegas, odvising that.
1 arrangoments have .been made for me at las Vegas for
e Bonquot on February 12th at 8 ofclock, I sce no out
t this matter, It was my hope to accept Governor Morley's
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eI¢e invitotion for a few days fishing on Lake lig
in addition to being present ~t the banquct.

This mnkes it impossible for me to be prescnt in
Court at Brighonn City at the timc you hnve noticed theg
matters for honring. We rre certain Judge Jones, under
circumstances, vould grant a continuance of this mtte,

It occurs te us th~t we can probably ~rramge by S
ulntion for the hearing of the liotion, particularly siy
you indicate you desire additional time within which to
preparc y~ur abestrocts. e ~re, therefore, preporing
Stipuloticn, centinuing the hearing of this matter to i}
following Londey, Februnry 19th, 1940, or ns soon thers
as the Court car hcar the s me. We assume thet Judge &
would be glad to take the matter up at Choambers if he i
regulaerly holding Court.

Copy of this letter and Stipulntion goes forward &
Judge Jones for his informtion, and we await your carly
reply.

Yours very truly,
STEPHEYS, BRAYTON & LCVE
By William J. Lowe.

WJIL:mh
Enc.
REPLY.

Stephens, Brayten & Lowe
Low Offices, "nlker Pank Bldg.
Salt Lake City, Utah

Dear Ir. Lowe:
Re: Morris vs, Glork, ott

Reolying tc your lotter of Februory lst, I am very
Spont ). Ll[z]i;ifzj'sg Q‘t{'ﬂ((\ S(i-g%mibh@/mgsf‘bi/@ulmﬁbimn/ /ﬁbh’f]lfbiitlfbh’@!!.\‘Q!@ﬂf‘bﬂ’l‘tmﬁv\'fiposﬂ
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23 #& the settling of the Bill of Exceptions in

the above ontitled matter to the 19th of Fobruary, .
1940, as we are still well within the 90 day limit
‘for Notice of +<pncal, and I mny even file such Notice
‘pefore that date.

(Part of Letter Omitted=not essential),
i1l sign and send out the Stipulation today.
Very truly yours,

P. Co C'MLLLEY
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0347 (Title of Court & Cause Omitted)

AFFIDAVIT IN SUPPCRT OF PETITION

STATE OF IDAHO )
) ss
COUNTY OF BANWCCK )

P. C. O'Malley, being first duly sworn, deposes and
says: That he is an attorney at law, admitted to practi
before the State Courts of Oregon amd Idaho, and before
the Federal Cov:r"t of the State of Idaho, that he is are
ident of the city of Pocetello and that he has practiced
law in the city of Pocatello and the State of Idaho for
thirty years; that he is chief counsel of record for the

"plaintiffs in the above entitled action; that four of the
plaintiffs mentioned are the only heirs of the estate of
Washington Jocetello and Minnie Pocatello, both deceased,
that all of said four heirs are Indians, residing on the
Fort Hall Indien Reservation of Idaho; that the plain-

tiff, Laura Morris, was appointed by the above entitled
court as special administratrix of the estate of Washiff
Pocatello and linnie Pocatello, deceased; that on the M

day of November, 1939, that this Court made its findingt

Sgﬁs'mﬁﬁqgt 8J IJM;Lng- SZWQf F IHL&MH‘ mdm’d eoree it n\'tmbh)éllrahWéib/@ﬂ%itﬁ}eﬂ
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3 ‘[-7 action in favor of the defendants, Amasa L.
Clark and Joseph E. Robinson, and against all of the
plaintiffs in said cause, and said findings of fact and
rulings of law and decrce were filed of record by the
‘clerk of the above entitled Court and became a final
-judgment in said Court; that on szid dote November 27,
11939, theot plaintiffs filed sxception to the said find-
:ings of facts, rulings of law, and decree, and served a
-copy of same upon ccunsel for the defendants, “masa L.
-Clark and Joseph E. Robinson, that the affiant es chief
icounsel for the plaintiffs, it an early date after en-
-tering of said judgment, comaienced steps to prosecute  an
-appeal from said judgment to the Supremc Court of the
State of Utah and paid the court reporter of said Court
;the cstimate cost of preparing a rcporter's transcript
;L6f the proceedings taken at the trial of said cause,
JAneluding all testimony presented by both parties, rul-
Angs of the Court, ctc., that shortly thereafter the
821d reporter secured from Juige Lewis Jones an order

-extending the time to prepare,file and scrve plaintiffs®

B DY iyored g RS, % -Lmﬁém/ 1"11/1%7 (g7 digitizatiqn previded by the. z\mm eumqnd Ll/)]LH Services
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o244 Februcry, 1940, thnt on or about Januory 2ng,
1940; the court reporter complsted the transeript and \
sent the originel to this affiant and thc same was receiy.
ed on or abcut Janucry 4th, 194C; that on this affiant re
ed the burdien of norfesting the appcal by tnlzing all the
proper stens therein including filing of the Bill of Exegp
tions; thot this affirnt did not look to or cxpecct his Ul
associate countcl to be in any vy responsible for cny pad
of the procedurc; thot plaintiffs clients were nnd ~re per
sons of very little means and so far have been ~hle to ad-
vance very little money for any of the costs in this ontir
proceedings and this affiant not having had previous ex-
perience in appenling a case to the Supreme Court of the
State of Utah, end this case being the first case that
affiant every posceutcd in the ccurts of TUtah, this
affiant made an honest and carnest effort to prosccute
this case throurh the District Court ~nd hes made an hones
and earnest cffert to take every precaution ond proper st
in the prosecution in this anpeal and has mnde an honest

attempt, although a mistoken one, to follow the stotutosd

Woashed pyyd SAPymnelevcibgy drignedyfdictivesn jséu e @]!L\'@ 2 i& segpnd filugoyServigdya gy
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Trad this affiant miscenstraed the law and made an
””” 105t mistake as to the procedure of filing a proper Bill
i byceptions when this affiant 11d every intention to
lc what he dcemed ncgess~ry =s a proper Bi11 of Exoeptions;
it this affiant was casually inforﬁed by different otter-
ys from Utah that in this casc thie reporter's trans-
—ipt constituted a Bill of “xceptions, that it was nec-
—sary to first scourc the reporter's transcript and serve
on counsel for defendonts; that affiant made his mistake
- not incorporating a copy of the reporter's transcript
- a properly formed Rill of Exceptions; that affiant avers
—~t he had frequently before him the revised statutes of
¢ State of Utah and did carefully consider Section 104=
....... -4, Bill of Exceptions-Preparction and Service; and all
..her sections of the Code pertaining to Exceptions and

.rtaining to Appeal and considered thom all togethcr, and

_.ad a number of the decisions of the Supreme Court of the

..Atc of Utah relating to Bills of Exception; that this

se being an action to quiet title, thcrofore an equity

5@, affiant construed the Constitution of Utah to say

m/Ac I/I(S/ﬁumm aw Liby H]{ 1diRg 01 chgm H(W )/0\1 ﬁ//‘l he Insiit t/f( of duseum tmt/ Ll/)ILIH Services
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O34 Court passes upon all the frets of the case
well as the lav; that this affiant rcad and studicd g py
ber of the long line of decisions of the State of Utahl:
ing that on apreals in cquity cases, the Supreme Court P
upon the facts as well os the law; thnt this affiant nsy
that in a cosc of equity, the proper thing to do on opne
was to huve the entire record in the cnse lodged with th
Supreme Court, and hrving filed an Exception to the Deci
end served a ccpy on counsel for defendents; thot this of
ant came to the erroncous conclusion that in the action
quiet title, wiich is an equity case, thot the reporter
transcript, topother with the exhibits, would be sctiled
the Court and certificd to the Supreme Court and that th
reporter's trarscrint in such cases was a proper Bill of
Exceptions; thet nothing hoving occurred during the tric
thaot could reasonable be cxcepted to and the cxceptions
running only tc the findings of fact, conclusions of 1awI
and decree, anc counsel for plaintiffs having filed an¢
ception to sucl and sorved the some on defendants counse

this affiant did not deem it necessanry to scrve further

. 1 PR .
S]%%S(gﬂgz\#% ngﬁlim(\qph( 29%1??@:@;'3}57 a bi_%ﬁm }Vr{;‘f‘*fﬁ’(/ E\\ rhm;l@m/k&}nm %?;nd’/mﬁ‘qm%@o“
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g-9 conclusion and procedurc, but it was done with
‘nest intent; that the affiant, when he rcccived the
§ortcr's tronscript and carefully considered it, mail-
3.it to the clerk of the Court to be filed, then later
§‘\;wro‘l;c to his Associate Counsel at Brigham, Utah, to
‘thdraw the said reporter's transcript from the Clerk's
ﬁTice and serve the same by mail on Counsel for defend-
3¢s; that said Associnte Counscl notified said affiant
‘it he was going to Salt Laze City in person in o few
hys, th~t he would then makce the service at that time;
‘Hat said Associnte Counsel h:d no knowledge that this
ffiant had not prepared and served a proper Bill of Ex-
;cptions; that the said Associate Counscl did make the
brvice of the reporter's transcript upon Counsel fpr
efendonts on the 19th day o January, 1940; that this

ffiont fclt certain that all that roemainced to be done

ns to motion the Court to s3t a date for a hearing and

cttlement of the reporter's transeript, that this affi-
bt 1so fecling certain tha’ the reporter's trwnscrlpt

s termed in the State of Utah a Bill of Exceptions,
‘mm&ﬁmqﬂ& t/zt%{ﬁ{q H:Brmi zl;xlr@r({zgjh ml,pm\Bl /1 ”“6 m% rw;ﬁiwgn ﬁus
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2349 his l'otion, order and notice; that this ~ffian
took precaution to write to the Clerk of the Court to lc
what dates would be Law and Motion days on the calendar ay
vas informed tl ot Fobruoary 13, 1940, wquld bg a Lew and lg
ion day and on the 30th dny of Jonunry, 1940, this offion
prepared and m: iled for filing o notice of time rnd place,
calling vp for hearing and settlemcnt by the Court of the,
Bill of Exceptions; thot this ndtice was received by Coung
for defendonts on the lst day of Februnry, 1940, this nof
was accompanied by copy of the motion prepared and filed §
same doy moving the Court to fix Tuesday the 13th day of

February, 1940, ns the time and dnte, fxnd‘the Courtropmjin
the Court house of Box Elder County, Utah, as the place to
hear end settle the Bill of Excepticns; that this o.ffiﬂntl
was confident ¢nd honest in his own mind ot thnt time thet
01l that wes nccessary to do in an equity casc was to sct-
tIe the reporfor's transcript as a Bill of IExccptions; th
the method of eppezl in Utah is vrstly diffcrant than the
method of apocrl in Idaho which procedurc this affinnt ws
familiar with; thot this affiant ncver had occasion to po

oot emiapoend. Ldobthondederalobirenit luﬁ’rwqf@m‘(@r@mﬂﬂ;pm,@’l‘sgﬂ
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149  which proccdurc is followed in the State of
h; that Counscl for the defendants reccived the above
‘tioned noticc nnd motion on the first day of Febru-
\r, 1640, and did not make any objkoction and did not,
shin 10 dnys or any othor time, until thc matter was
rlly prescated to the Court, file any objection; that
‘msel for defendants did on the first day of February,
40, acknowledge reccipt of & copy of said Motion and
py of said Yetice, and did on the lst day of February,
40, vritec a letter to this affiant, stating that it
‘uld be irpossible for Counsel for defcndants to be
“ocsent on the 13th day of Februcry, 1940; that said
stter is attrched to the petition and marked "Exhibit A";
210t with said letter Ccunsel for defendonts enclosed
cprepared stipulotion reguesting this affioant to sign
d file the seme oxtendinz the time for hearing to the
:9th doy of Fobruory, 1940, or as soon thercafter as the
~-urt could hear the samec, for the accomedation of the
f;ﬂff‘au@sol for the Decfendants; thot the €ime for filing and
-0rving a proper Bill of Dxcepticns did not expire

K 2 a 'l 1 e )
T ntl ISI)EQ}bFM‘I(IDJ‘\y Ql’ﬁ(’,‘ Lul Q&Q\';F'Luylll‘i}é )(;tl;(/i(g%glll'r:lt/}))ﬁzg[zhl}g';}zg.l%m)g;' 0) .\;}7&§L1111}1}19ingf'ul:\l"ﬁ§'\'ivo.\
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O34 stated in the Motion and Notice and counsel fy

defendants filed his objections as he did on the 26th day
of February, 1¢40, there would still have remnined time f
Counsel for plcintiffs to filé and- serve a new or proper
Bill of Exceptions or if necessary, the Court could have
Parte extended the time for a few days to permit such Bil
of Exceptions to be filed before the date mentioned in th
order expired; that affiant makes this affidavit in suppa
of plaintiffs' petition for permission to be granted lemw
to file a proper bill of Exceptions, and in meking thisp
ition and this affidavit, affiant does not try to avoida
criticism or censure for misconstruing and misinterpretin
the law of the State of Utah, es relating to Bills of Ex-
cepticn, but dces aver that affiant's clients are poor, u
tutored and hunble Indians, that for twenty years or more
the estate of their porents has been lying in the probat
division of the District Court of Box Elder County, Utah;
that during all those years the Court never took any actl
on the estate of Washington Pocatello, deceased; never

a hearing during all those years on the final account an

gl by 1h, Yllai HrLH(J Lg\ hrar Imclu 7 digitizatipn provig (L/ the {nstigute of \[!1\;1//7 and Librgr, /\rus
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Transcript ’
3sTo proceedings but permitted the same to lie dor-
mnt during all those years; thet those untutored plain-
tiffs at different times have tried to have some onc take
up their cruse ond try to determine whot became of their
intercst in their father's estate; th:\’c now, when they
have progresscd: so far towards subnitting their claims,
whether wrong or right, to the Suprome Court of the
Strte of Utch, it is not right nor just to pcnalize them
because their counsel made a mistake in not_préparing

a propcr Bill of Exceptions; that in equity, justice and
good conscicnce the Court sh’ould, under authority of
Sccticn 104-14-4 Revised Stotutes of Utah, 1933, grant
the relief sought in this case; that if therc are any
terms to be imposed, to impose same agninst this affi-

anty further this ~ffiant saieth note.

P, C, O'MALLEY

Subseribed ~nd sworn to beforc me this 2nd day of March,
1840,

He Jo SWAJSON

¥y Commission Ex- Notary Public; Residing at
’p l%z%.ﬁ)rvﬂ' by Jnl%bﬁ/ﬂ‘ Z{/ﬂ' Library. Fi mE/ngi;}' jﬁ‘!&lz}r(g pr‘()\cmaq'@\}mlmtinne of Museum and Library Services
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R (Title of Court & Causc Omitted)
MCTION

TO THE HCI'CRABLE LEWIS JONES, JULGE CF TEFE ARy
ENTITLED CCURT:

Comes now the plaintiffs, by and through their
sels, P. C, ('Malley and George li, Mason, and mo%rc'
Court to hear plointiffs? Petition for Relief, for t
granted permiscion te file and serve 2 prbpcr Bill o
ceptions, on Mcnday, the 11th day of Merch, 1940, of
o'clock £,1i,, the said date and hour being the time:
by this Court to further hcar motters pertaining to
Bill of Bxceptions. And that at such hearing, ~nd o
due prescntaticn of said Petition, and after heoring
consiterine the same; thot the Court make an Order p
mitting plointiffs to file and serve a Bill of Ixeop
tions, in the chove entitled case, Wi't;hin such time
the Court in its discrotion shall allow.

Dated this 6th doy of March, 1940,

GEORGE 1. IIASCI P, C, O'WAILEY
Atteraey for Plein- Lttorney for Plaintiffs;
tiffs; Brighom City, Residing at Pocntcllo, M
Utoh,
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5y (Yitle of Court and Cause Omitted)

NOTI SE.

TO AMASA L. CLARK .ND JOSEPH E. RCBINSON, ABOVE
NAMED DEFENDATTS, AND TC MESSERS STEPHENS, BRAYTON &
LCTE, ATTCR¥EYS FCR TEE DEFEVL.WTS AliS. Le CLARK AND
-JOSEPH E. RCBINSON:

You, and each of you, pleasc take notice that coun-
sel for plaintiff will on Monday, the 11lth day of March,
1940, at 10 o'clock “*. M, of s32id day,‘at the'court room
in the courthousc of Box Eldsr County, in Brigham City,
Utah, move the Court %o hear znd pass upon the Petition
of plointiffs, requesting ths Court to gront to plaine-
tiffs the relicf asked for ia said Pctition, by moking
an Order permitting plointiffs to file and serve a pro-
posed Bill of Exceptions, at or within such time as the
Court may determine; that being the time that the Court
continucd the hearing to, pertaining to scttling a Bill
of Exceptions. You are further notified, that if the
Courf should e¢rant the relicef prayed for, plaintiff will
ask the Court to sign an Ordor permitting plaintiffs to
file and scrve the proposed Bill of Excoptions.

Dated th.is 4th day of March, 1940,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Transeript

o3 ST
. S P, C, O'W.LLEY

Attorney for Plointiffs;
Residence Pocatello, Idaho

GECRGE M. LU.SCN

Attorney for Plaintiffs;
Residence Brigham City,
Ttah,
(Title of Court and Causo’Omitted)
AFFIDAVIT OF iAILING,
STATE OF IDAHO )
) ss.

COUNTY OF BANFOCK )

P. C. U'Mnlley, being first duly sworn, deposcs an
says: That he is chicf counsel for 2ll of the plaintif
in the abow.ro entitled action, and svers thet he did on
5th day of Marchk, 1940, mnke scrvice by mail upon lLcss¢
Stephens, Brayton on< Lowe, attorneys of record for the
dofendants émase L. Clark and Joseph E., Robinson, of tl
following enumeratoed instruments; a copy of plrintiffs
petitioﬁ for relicf to hove the Court zr‘mke an Order pe
mitting plaintiffs to filo and serve a proposed Bill o

Exceptions, to%;ethcr with a ¢ opy of the “ffidavit of f
Sponsored by'the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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13§3 O'Malley, a copy of lettcrastnd copy of proposed
1 of Exceptions, oll attached together, and a copy of

motion, mveing the Court to act upon said petition
Yonday, the 1lth day of March, 1240, and a copy of the
ice of the motion and that the »laintiff would ask the
rt to nct on said motion on the 11lth day of lMarch,

0, at the hour of 11 o'clock .1, by placing said copies
. in o sealed container, plainly addressed to STEPHENS,
JYICN LD LC'E, Attorneys at Law, addressed to the Walker
tk Building in Salt Lake City, Utch, with postage fully
id attached thereto, and that therc wason the 5th day
Z March, 1940, regular United States lioil communication
‘tween Pocatello, Idaho ana Salt Lake City, Utah, and

is offiant placed the said consainer, containing said

‘pies, in the United States Post Office in Pocatello, Idaho.

Signed P, Co O'WALLEY
Subscribed to snd sworn to before me, this 5th day

* March, 1940,
He J, SWANSON

fotary Public; Residence

Commision Expires Pocatello, Idaho.
vember 16, 1942,
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035" (Title of Conrt and Cause Omitted)
LMBEYDED MOTICHN.

TO THE HONORALBLE LEWIS JCIMES, JUDGE OF THE .BOVE ENTITI
COURT:

Comes n‘ow the plaintiffs, by and through their Cou
P. C, 0'Malley and George M. Mason, ond moves the Court
hear rlairtiffs! petition for relief, to grant plointiff
permission to file and serve a proper £i11 of Excep‘cions
Monday, the 1l1th day of March, 1940, at 11 o'clock 4.l
the said date and hour, being the time set by this Court
further hoar motters pertdning to settlement of Bill of
Exceptions. #nd tha’c.at such hearing, after due present
tion of said petition, and after hedring and considering
the saro; that the Court will moke an Order pormittingp
tiffs o file and serve aBill of Exceptions in the abowe
entitled case, within such time as the Court in its jud
and discretion shall é_llow.

This motion will be mnde upon the facts stoted in:
petition, and the affidavit supporting the snme, upon al
the records ond files in the ease, ond such other and Nt

ther evidence, both oral and documentary, which may be
Sponsored by 1/1( S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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03 %33 produced at the ucaring.

Doted this 8th day of lorch, 1940.

Po Co O'MALLEY

Attorney for Plaintiffs;
Residence Pocatello, Idaho.

GEJRGE M. M..SCII

Attorney for Plaintiffs;
Residence Brigham City, Utah

(Title of Court & Cause Cmitted)
AFFIDAVIT OF MAILIMG.

ST.TE CF ID..EFC )

SSe
COUNTY OF B.JINCCK )
- P. C. O'IL.LLEY, being first duly sworn, deposes and
I80ys: at he is chief counsel for all of the plaintiffs

“in the abovc entitled actim, and avers that he did en
the 8th dey of linrch, 1940, make service by mail upon
Messers Stcphens, Brayton and Lowe, attorneys of record
for the defendants .mesa L. Clark and Joseph E. Robinson
of a truc copy of plrintiffs' snended Motion to heor

p 1@1in{t<i!ﬁfhs€'/ @?@tiiﬂimﬂ\ . leJ'ﬂg RQ(lij:Qiﬁl yr'a\bfy] /zp/lal(ﬁifn(gﬂrinl tﬂl@lwvn&'fbed
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033537

States Post Office, ut Poeatello, Idaho, a senled
envelope with postage fully vrepaid a"ctached thereto,
plainly addressed to Messers Stephens, quyton and
Lowe, sAttorneys at Law, “ddress Room 1001, Walker Bank
Building, Salt Lake City, Utah, which envelope contained
a trve crnv of soid fyeonded Motion, and that on the 8th
day of March, 1940, therc was a rcgular United States
Postal connection between the said Pocatello, Idaho and
the said Salt lake City, Utahe

Dated thie 8th day of March, 1940,

Signed P. C. O'MALLEY

Sbuscribec and sworn to before me this 8th day of

Marcl, 1940,

H. J. SWASON

Notary Public, Residence
Pocatello, Idaho,.

My Commission Ixpires:

November 16, 1¢42.
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¢ (Title of Court and Cause Omitted)

OBJECTIONS TO PETITICN FOR CRDER GRANTING RELIEF

Come now Amasa L, Clark and Joseph £, Robinson,
wo of the defendants in the above entitled cause, and
sbject to the petition of the plaintiffs for an Crder
granting relief and permitting plaintiffs to now pre=-
pere, serve eand file a Bill of Exéeptions in the above
entitled cause for the reasons following:

1. That the plaintiffs'herein or their counsel, or
either of them, have never prepared a draft of a Bill of
Exceptions and h>ve never served the same or a copj there=-
of upon the devf‘eno‘.ants within the time and in the manner
prescribed by Subdivision 1 of Section 104-39-4 Revised
Statutes of Utah, 1933.

2. That no draft of prodosed Bill of Exceptions
has been prepared as is provided by Subdivision 3 of Sec-
tion 104-3¢-4 Rovised Statutes of Utah 1933 and that no
such draft of proposed Bill of Zxceptions has been served
on the adversc party that amendments might bc proposed

thereto and that none of the provisions of the Statutes

Of S‘;hglus;\tﬂet@ QQJ;‘Z(\ H,‘t;p,-/h,,ﬂ T?HM&\Q f{b@ﬁnm@pmp«ll} @dmm;bhl usdili) m;bh@mj\pn\aﬂ
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D356 paration, scorvice or settloment of a nronosed
Bill of Excentions in enid caouse,

3. Thot none of the provisions of Subdivision 4 of
Section 104~29-4 Rovize? Statutes of Utch 1933 have heen
complied with in the prennration, service and filing of g
proposed Bill of fxceptions inm snid causec.

4, Thot the Ccurt lios no Jurisdiction to sottle any
Bill of Bxccriions in scid couse by reason of the failure
of the plaintiffs ond their counsel to comply with the Stas
tutes of the State of Utah and in particular with the proe
visions of Scction 104-3S-4 and czch of the six Subdivision
thercof and the rules ond decisions of the Court covering
the preparation, secrvice, filing and settlement of Bill of
Exceptions on Appcal to the Supreme Court of the State of
Ttah,

5. Thot the Affidavit in support of Petition of Pu b
O'VMalley filed hercin docs not state facts sufficient to
worrant the Court in gfanting the relief sought under the
provisions of Section 104-14-4 Rovised Statutes of Utah
1933 os amendcd by Chapter 121 of the Session Laws of Utah

19)@@)5&/ by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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1‘\.5'7 6. That your Honorable Court has no jurisdic=

on to grant the rfolief sought in said petition for the
“Zsons following:
(&) That prior to the filing of this Petition, the
‘2intiffs had perfected their appcal in s2id cause to the
yweme Court of the Statc of Utah and that this Court has
oz further jurisdiction in the premiscs.
(B) That morc than ninety days have clapsed from the
ztry of the judgment in this action, from which these plain-
—:ffs hove appealed, and that under the provisions of Chap-
~-r 121, Scssion Laws of Utah 1939, this Court has no jur-
—-diction to ontortain or grant said pctition for an Order
—-anting the plaintiffs thc relief souzht for hercine
.~ (C) That from tho plaintiffs' Petition and Affidavit
support thercof and from the records and files in said
- use, it affirmativcly oppoars that any mistake on the
';'i:i'frt of plo.intif’fs' counsel was a mistake of law for whjich
—;f:is Court can now grant no relicf,
(D) That the Plaintiffs' Petition and affidavit in
"'{Sgpport thercof do not sitnte facts sufficicnt to warrant

C Coﬂypr‘yurﬂm ”"P‘%’ﬂ'{’@ﬂl*f@* Llﬁj‘ﬁbF![rllwlfﬂf é{fn’zag(da}pl ad h)}t{u:_f‘\'{'(rir 2,0f Museum and Library Services
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Dated this 1lth day of ikrch, 1S40,

STEPHENS, BRAYTON & LCE

Attorneys for defendants, im
L, Clark and Joseph E, Robin
SOIle ‘

Rceeived 1lth c¢ay of March, 1940,
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7 (Title of Court ind Couse Omitted)
FINDINGS OF F.ACT AND CCONCLUSICYS OF IAW

This causc¢ having come on regularly for hearing on

11th dey of March, 1940, at 11 o'clock .M., the
“id hearing being continued from Februcry 26, 1940,
aintiffs appcaring by and through their counsel, P.C.
Mnlley and George M., Meson, and the defendants appear=
g by and through their counsel, William J., Lowe, .upon
¢ petition of plaintiffs requesting rclief from their
ifault in the matter of filing a proposed bill of ex-
pptions and upon the objection to theAgranting of said
slicf filed by counsel for defendants, the court now
inds as follows: That Findings of Fact, Conclusions
? Law and Lecrce wore made and entered in this cause on
10 27th day of November, A. D. 1939, in favor of the
efendants, Amasa L. Clark and Joseph E. Robinson, and
gainst the plaintiffs, and that a copy of said Find-
ngs of Fact, Conclusions of Low ahd Lecrec was served
pon the counsel for plaintiffs on the 27th day of
ovember <, D, 1939, that counsol for plaintiffs shorte

y abborsaid judemnt whs msde and et sred) i requested
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Transcript
o35y ;

the reporter of this court to make 2 transeript
of the proccedirgs and testimony in the case and paid 4o
the Roportor the necossary fee for prepgring the same; that
on the 1lth day of Uccember, «, D. 1939, this court, for
good causc appocring, mads an order that pleintiff be give
to and imcluding ths 15th day of February, <. D. 1940, with
in which to prerarc. serve and file pl-intiffs' proposed
Bill of Exccpticms in the ebove n;med case, which order wms
filcd on the 1lth doy of Decembor, &, D, 1939; That the
reporter completed said transcript and delivcered the origin-
al to counscl fer plaintiffs abeut January 4, 1940, and said
transcript was left with the Clerk of this court on or about
the 11lth day of Janunry, &, U, 1940; That on or about the
19th day of Jenvary, 4. Us 1940, counscl for plaintiffs
withdrew said rcporter's transcript and delivered the same
at the officc of counsel for dcfendants in Salt Loke City,
Uta.h, which ss&id transcript was subsequently roturncd to
the Clerk of the Cowt by counsol for defendants; That on

the 3lst day of Jonuary, 4, Y, 1940, counsel for plaintiffs

filed in tris ccurt and served upon counscl for dcfrndants
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: a notice of time and place of calling up for
soring and scttlement by the court of bill of oxcop=-

jons; Thet at the samc time counsel for plaintiffs filed
“metion moving the court to set and fix Tugsday, thoe 13th
‘ay of February, 1940, as the time and date, in the court
~ooms of said court in the Court Fouse in Box Elder Coun-
"y, Utah, as thc placo to hear and scttlc said bill of ex-
Jeptions; fhﬁ.t when said notice was served, counsel far
“the defendants not finding it convenient to be present at
~he hearing February 13, 1940, preparced a stipulation,
-nailed the some teo counsel for pleintiffs, stipulating
‘that said h-:-nring be postponed until February 19, 1940,
“or such time thercafteor os the court could be heard, and
Zthis court fixed Monday, the 26th day of February, 1940,
-2t 10 o'clock 4., os the tims and place for the hear-

j_' ing on said motter; The matter coming on regularly for

- hearing on February 26, 1940, under the titlec of scttling
0 bill of cxcentions, counscl for dcfendants filed write-
- ten objection to the hearing on different grounds, but

! QSDCGéfﬂ‘af‘l ) 1/6 J. gy Lo J‘m "d"m i 7;/_( i G 4L Oy P) s the RaKL ?’M sewm ya Bbyary Sgwices
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03s59. to  oxcopticns had ever been served or filed in the

matter, and that the time within which a proper bill of e
ceptions could be served had expired on February 15, 1940;
and thereby the court had no jurisdiction in the matter o

g bill of exceptions and that there was nothing properly
before the court to decide:

And it appearing that the procedure followed by
counsel for plaintiffs did not constitute a proper bill of
exceptions, plaintiffs having only served a reporter's
transcript on counsel for defendants, and the counsel for
plaintiffs'having requested the court for a continuance of
the matter, this court cgntinued the same until March 11,
1940, at 11 o'clock A.M., and this matter having come on
regularly for hearing before the court at the appointed
time, counsel for plaintiffs having file& a petition sup-
ported by affidavit seeking relief from their default in
the matter of the filing of a proper bill of exceptions,
which petition was opposed by ccunsel for defendants,
written objections having been filed and arguments made
by counsel for btoth parties;

EuN ;
e court further find |
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forth in the petition of the plaintiffs for

> nape true and correct; That P, C. C'lblley, Chief

-cl for plaintiffs, wns mistaken as to the proper
cedure of preparing and serving a proper proposcd
orw of bill of cxceoptions nad vas under the impression

net a1l that was nccessary to do wasto have the re-

orter's transcript settled as a bill cf cxceptions, for
ro same to be presenmted to the Supreme Court.
From thc foregoing Findings of Fact, the court

wkes ond files the follcving:
CCNCLUSIONS CF LT

1. That plaintiffs are cntitlcd to relief

from their default in not serving a pronocr bill of

exceptions vwithin the time fixed by lew.

Dated this 1llth day of liorch, «. D, 1940,

LEWIS JCNES, District Judge.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-208=-
Transcript
©3¢, (Title of Court and Cause Omitted)

ORDER AND DEGREE

From the foregoing Findings of Fact and
Conclusions of Law, siénod by the court, the court
hereby

ORLERS A¥D DECREES that plaintiffs be and
arc hereby relieved from their default in not filing
and scrving a proper bill of exceptioms before the tii
for such filing had expired, and that permission is
‘hereby granted to cowmscl for plaintiffs to forthwith
scrve proposed bill of exceptions upon counsel for
defendants and have samc settled by the court.

Dated this 1lth day of March, 4. D, 1940,

LEWIS JCNES

District Judge.
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ACFKNOWLEDGEMENT OF SERVICE

This is to certify that I have this day roceive-
_copy of tte Findings of Fact, Cc»mclusions of Law‘ and
r signed by the Judge of the above entitled court,
iting permission to pleintiffs to file an amcnded
| of exceptions, ond also that I have this doy receiv-

copy of tle said proposed bill of exceptions filed
Jlaintiffs containing in all forty-seven pages.

Dated this 11th day of March, A, Y, 1940,

STEPYENS, BRAYION AND LOVE

BY William J. Lowe

Counsel for Defendantse.
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No. 5691 :
Brigham City, Utah, Morch 18th, 1940,

TO THE CLERK CF THE ABCVE NAMED CCURT:

You will pleasc prcparc and transmit to the Suprems
Court of the Statc of Utah the Transerint in the above e;l.
titled cavse, ramely, the complete Judgment Roll, coentaine
ing all documerts and instrumcnts necessary to moke a come
plete Judgment Roll, and ccrtified copy of the ncn-resident
bend filed by the plaintiffs at the commencement of this
action. The Findings of Fact, Conclusions of Law, and Jus
gment, the Notice of fxppea.l » Certificate of Mailing a Copy
to Defendants cnd their counsel, the Affidavits of Plaine
tiffs, as filed, declaring their impecuniosity to obtain
an “ppeal Bond; all instruments filed tec date portaining
to Bill of Exceptions, including Pleintiffs' Petition for
Relief, and Affidavit in Support of same, the Findingof
Fect, Conclusicns of Law and Order mage by the Court grant
ing plaintiffs permission to scrve a Bill of Exceptions to
gether with all objcetions made by defendants to granting

said relief, This transcript to be sent up te the Sunrom
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>
D

Ccurt aot later than Friday, the 22nd
oy of loreh, 1940. The Bill of Exceptions to
¢ sont up loter, aftor the same is scttled by the

P, C. C'LLLLEY

GECRGE Il. I1.SON

~ttorneys for Plaintiffs;
Residence: Poccatello, Idahce,
ond Brigham City, Utah.

Filed: lirech 13, 1940.
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IN THE

SUPREME COURT

OF THE STATE OF UTAH

LAURA MORRIS, Special Admin-
istratrix of the estate of Washington
Pocatello and Minnie Pocatello, his
wife, both deceased, and LUCY
POCATELLO JOHNSON,
MAUDE POCATELLO RACE-
HORSE, JOSEPHINE POCA-
TELLO and RAY POCATELLO,
Heirs of Washington Pocatello and \ N5, 6248
Minnie Pocatello, deceased,

Plaintiffs and Appellants,

Vs.

AMASA L. CLARK, JOSEPH E.
ROBINSON, and BOX ELDER
COUNTY,

Defendants and Respondents.

ABSTRACT OF RECORD

VOLUME II.

P. C. O'MALLEY and GEORGE M. MASON
Attorneys for Appellants and Plaintiffs

STEPHENS, BRAYTON 8 LOWE
Attorneys for Respondents and Defendants, Amasa L. Clark and
Joseph E. Rabinsog
A

ga/ﬂluxﬂmw of Museum and Library Services
ia& Mah State Library.
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(Title of Court and Cause Omitted)
BILL OF EXCEPTICYS

Comes now the plainti'ffs and file this, th_eir Bill
of Exceptions to the rulings, findings of facts, conclu-
sions of law and decree made and entered in the above
;en‘bi‘tled action, &nd alleges that the findings of fact
signed by the Court and filed are so voluminous and sub-
ject to so many exceptions that if each excention that
could be taken was set out in a separate exception, the
Bill of Bxceptions would be too voluminous, therefore,
Counsel for plaintiffs will endeavoer to ccndense his
exceptions and meke them as brief as possible. The
fact being admitted by defeidants and found by the Court
that the deed of Weshington Pocaztello and Minnie Foca~-
tello executed and placed in escrow beforec his death a1:1.d
long before any interest in the rcalproperty was deerecd
to the estate of Wnshington Pocat ello, deceased, and
that affidovit having been filed in the county ccurt
records of Box Elder County, Ut~h, disclosing that the

deed wag placed in cscrow, wd it boing admitted by the

~
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death of Washington Pocatello thoat an undivided
ono-;tlfxird intcrest in thc real prcperty described in the
deed that was ploced in escrow was decrecd to the estate
of Washington Yocatello, deceased, and it being plcaded
and admitted by the defendants and so found by the Court
that an sministrator was leggally and duly appointed by the
District Court of Box Elder County, Utah, to administer the |

estate of Washington Pocatcllc, deceascd;

And it heing ploaded and admitted by the defendants
md so found by the Court thatrth.e ~dministration of the
ostatc of kashington Pocotello, ‘deceased, has ncver boen scts
tled or closed ard is still open, exis’cing and pending in
the above entitled court today, Counsel for nlaintiffs brief-
ly points out thc following cxceptions to the rulings, find«
ings of fact, rnc¢ conclusions of lcw mrde by the Court:
1sts Exccpt to each and 21l ~nd cvory finding in Para-
graph Nos 7 of tle findings of focts, and more narticularly
to the finding ti~t the 1rnd was uncven, had an ~nproiscd
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2 value of #4900,00 and that Yashington Poca-

tello and Minnic Pocatello in their lifctime made, ox-
seuted and delivercd in escrow a warranty deced, for their
undivided cne-tlird intercst in said premisecs, that said
Alvert I. Grovir, in Yevenber, 1919, by mesne conveyances,
beceme the ovner of said promiscs, that the samc i<s not
/sunvorted by.thc evidence,

2nd: Bxccpts to cnch and every finding made in Par-
agronh Yo, 9 of snrid findings of fact and particulerly
ceecents to the finding that rcl-intiffs offcred no evidence
.t the trinl of the cause to the effect that U, F, Uite-
_man, grantce in scid Vorraanty deed in escrow with the
First Notional Bank of Poeatcllo or A. I. Grover, and the
depositary did vrongfuly, unlawfully, corruptly, inton-
tionally, with the intent to dcfr’\ud the ostate of VWash-
ington Pocatecllo and the heirs, deliver scid deed when
v°n1y #1,000,00 vas paid on the cscrow agrecement which
recited that the full sum of #%3200.00 must be paid be-
forc dolivery of said dead: further cxcepts to the said
findinrr in said Paragraph Jo. 9 that the said U, F, Ditc=

" hszm d by the SgJ. Qu /m Law Library. Funding fa m_arm/l DIERVidge %}\ the Instit, ﬁl[m(u/ and Libxary S‘uuus
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2. . fully, illegnlly, and for the purpose of cheating
and defrauding the estnte, file the deed for record in Box
Elder County, Utech; excepts to the fur’chcr‘f‘inding in said
Paragraph thet scid deed was not void but wrs -o. valid dced
and passed titlc to the undivided one-third inteorcst of sqj
property to U. F, Diteman; further cxcepts to the Courts fi
ing in said Prragraph that the deed was regulor on its frec
recited the consideratién of %3200,00 ~nd from the cvidence
in the case the Court finds thnt soid #320C,00 recited int
deed was paid to said escrow hclder and the tronsocticon wit
said bank was not fraudulent, that it was unncccssory to st
ifically enforcc the escrow agreement undér the provisions‘
Section 7741, Revised Statutes of Utah, but the bank was ju
tified in delivering sacid deed to the gr-ontec therein, 0n
the graunds thot such finding is not suprorted by the cvi-
dence for.the reeson that the Probate proccedings offered i
evidence (plointiffs! Exhibit "M") shows that only #1,000.(
as paid on the escrow ngrocment, and on the further srount
that such finding is agrinst l-w, s the burden wms plrced
upon defendants to prove that all obligntions of the cserov

wore fully complicd with in cvery rcspeet to prove their ti
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2 good.

3rd: Excepts to oach and every finding made in Par-

graph No. 10 of the findings of fact and specifically
xcepts to the finding that said A.I. Grover did not have

- edge that his grantors in said quit claim deed had
legal title to the undivided me-third interest in said
roporty; that &, I, Grover did not comnive and conspire
“¢th U, F, Ditoman to secure the wmrranty deed so placed
in escrow withcut paying the just consideration for the
same; that A. I. Grover did not unlowfully and wrongfully
file the deed for rccord. In support of this exception,
lrplaintiffs point out thet -4, I. Grover had secured power
>of attorney from the said J. F. Diteman and filed the
samo with the depositary of the escrow agreement (plain-
tiffs Exhibit "H" p~gc 6 Rsporter's Transcript) and the
rccord and evidence shows, that A. I. Grover was the one
who for more then one year previous to recording said
deed had acquired decds to the other two-thirds interest
in said premiscs and had purchased a water right for said

Prorcrty end made an applization for a loan from the

$tate of Utzh for $7,000.02 on thec premises 30 days previous
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42 to the decrcc of thc Probate Court all of whi,
appears in the Phillips Abstract offercd in evidence by
endants as proof of their chains of title, (dcfendants
it "5" pagc 35 Reporters' Transeript) and the cortified
of Grover's application for a State loan (plointiffs &
"J* page 8 Reporter's Transcerint).
4th: Excepts to ench and cvery finding in Paragray
of scid findings of facts and especially oxcepts to the
ing that the said A, I. Grover did not fraudulently obte
the said Washington Pocatecllo deed and file it of record
excepts to thc furfher findings of said Paragraph that 6
was not an owner in common with the heirs of the cstate
Washington Pocatello and did not collect the rents as e
tonant and did nct hold the same under constructive trus
said heirs but held and owned said premises in fee simpl
On grounds that £oid finding is contrary to the ovidenco
law in ;chc case, tho power of nttorney of U. F, Ditcmn
A, 1. Grover, (p. Exhibit "H") proves that Grover perfor
all acts in conroction with seccuring s~id decd snd filir
of rccord. The probate records in the estato of ‘nshil |

I"O 3 £ ' i " +hat (
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J

had no title to the undivided one-third intcrest and un-

paid $1,000.00 for that deed, thercfore Grover

- der Section 78-1-5 Revised Statutes of Utah, 1933, he

> became tencnt in common with the heirs,

5th: Exéepts to the last finding of Paragraph 12
of the said findings of fact that the plaintiffs or any
of them have not been seized or possessed of said prop-
erty 2t ony time since November, 1219; thet such finding
is not supnorted by any evidence, and is contrary to the
evidence and law in the case as the probate recards in
the estate of T»"-‘&shing;ton 2ocatello, deceased, shows that
the property was in the Jjarisdiction of the Court during
all said tiwe,

6ths Exccpts to each and every finding contained
in Paragraph 13 of said findings of fact, and particular-
ly excepts to the finding thot the defendants Amasa L.
Clark and Joscph E, Robinson were innocent purchasers
for value, that at the tinc they purch&séd said proper{:y
thet they belicved said A, I. Grover was the owmer in
fee simple of snid premis:s and knew of no claim that 4,

I, Grover had fraudul ently and wrongfully obtained saoid
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3 deed ard did not know the quit claim deed from 7y,

F, Ditemon to A. I, Grover conveyed mo title to said undivi

ed one-third intcrest, did not know that 4. I. Grover was of

all times an cwvmer only of an undivided one-third interest{

said preperty, and did not know that snid Grover held the 0]

perty in common with the heirs of the cstate of 'P-ashington

Pocatello as to an undivided one-third intercst. This exeep

tion is predicated upon the foct that the testimony and ree.

ord in the case discloses such facts as ocre common noticean

knowledge to all purchasers of real prcperty to determine.
that their grantor has good title to the property he conveys
to them and is prodicated upon the law; and from the facts
and records produced at this trial; that even if “masa L.‘
Clark cxd Jeseph &, Rcbinson did not have knowledge or meant
of knowledge and werc in fact innocent purchasers of walue,

they could not prevail as against the plaintiffs in this

case, as a deed wrongfully delivered is not good even in tht

hands of an inneccent puvrchaser for value,
7th: BExcepts to each and every finding in Paragraph I

for the rcason thet the said fAmesa L. Clark and Joseph &

Robinson had notice and knowledge that an undivided cno~thi
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7 intorost of the property they were purchasing
ws undor preobate couwrt proccedings in the Vistrict Court
of Box Elder County, Utah, that the estate had not been
¢loscd or scttled or any dotermination made as to whq
werc the heirs of thc estate of ¥ashingbon Pocatello, de-
ccosed, er rny decree of distribution had been made
- in said cst~te,

8th: Excepts to each and cvery finding made in
Perogroph 15 of stcid findings of fact save and except
the first pertaining to tho appointment of Charles b,
Foxley as ~dministrator and the findings that lotfﬁcrs
of administrotion were cn the 12th doy of January, 1920,
issucd ocut of this Ccurt to the said Charles E. Foxley
on s2id estate, but oxecpts te 2ll of the balance of
soid findings that the said Foxley wms the legally ap=
pointed reprcsentative of the heirs; that he failed to
take any legal steps to recover the alleged un‘divic'led
enc-third interest; that thz heirs of Vashington Poca-
tello, docersed, at all timss knew that such adminise

trater reprosented them and the estate; excepts to the

0 e o s . .
curt's finding th-t there is no proof thot the cdmine
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¢t istrator of the estate did anything wrong; on
pecially excepts to the findings of the Court thrt the)
ceedings in the estate of “nshington Pocatello, decenset
were regular in so far as administered; that from Jdanuy
1920, to thc filing of this complaint that Chorles &, R
was the representative of the said estatcand the heirs ¢
srid estatc, This exception is based upon the Courtts ¢
rocord in the estate of ¥hshington Pocatello, decensed,
the administrator since the date ef his é.ppointment was
legally acting fcpresentative of the Court and not ther
reséntativé of the heirs, and the Probate Court record
offered :m>d nccepted in evidence by the Court morked pla
tiffs' Exhibit "M", and it was the legal duty of the Dis
Court of Box Elder County, Uteh, at all times since the
day of January, 1920 to sce the estate of Vashingten P
tello was properly and legally administered.

9th: Excepts to cach and every finding centained i
Paragraph 16 of said finding, and particulorly oxcopts t
findings that fmasa L. Clark and Joscph E. Rebinscn at i

time that they purchased that 80 acrcs of land hed no K

| - - . 1. .1 . . o
3"1)9790%’9/11' 9]!5 J %I'Hlﬂ-(lﬁ 9(/(\}1 L;]Erlt’}rzii -Flgll;)?% [lllilglﬁza r%/fg)/‘(lﬁgag);ﬁtwmhf?}) g/1h!‘f‘/@ Hn/ E‘lpppigl\‘l}ga
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: ?/' administrator of the estate of Washington Poca-
“ tello and had no knowledge or notice of any fraudulent
or unlawful acts on the part of L. I. Grover and Charles
E, Foxley; and excepts to the findings that there is no
evidence of any conniving or coﬁspiring, of A. I. Grover
and Charles &, Foxley and objects to the findings that
- A, I, Grover owned and had legal title to the undivided
one~third interest of the land formerly ouned by Washington
Foc~tello, deceased, and objects'vto the findings that at
all times since March 12th, 1925, that the defendants were
not teﬁan’cs in common with the heirs of Washington Poca-
tello, 'deceased, but said defendants owned all of said.
land in fee simple, This exception is based upon the
faet that the Court in meaking said finding ignored the
Court's ovn record ond the Court's duty in administering
the cstote of "V"o.shingt‘on Pocotello, deceased, and ignored
the record of the probote sroceedings in the estate of
"oshington Pocotello, deceised, that was admitted in evi-
dence by the Court (p. Exhibit "M"),

10th: Excepts to each and every finding contained.in

Parngraph 17 of said findi s of facts, particular ly cw=
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&S ccpts to the finding thot on December 3rd, 1014
thot Ray Pocatello wrs of the age of seven ycars, ~nd ot |
time of filing the petition herein Ray Pocatello was of
age of 26 ycars; thot said finding is positively contrapy
the testimony of Fred A, Gross, Suporintendnnt of Fort My
Ind‘mﬁ Reservation, who testified from the ro_cords of the
Hall Indian Reservation thet such records show that Ray B :’
tello was born in 1917 (scc pnge 12 Reporter's Trenseript
exceptions to all the balancce of scid Prrograph 17 is bag
upon the Poct thot the some Court thot mode the findings
assumed jurisdiction over the estntec o '*‘.'q;hington Fogotol
deceased, on the 12th day of Jnnunry, 1920, when it onpoit
Charles B, Foxley os administr~tor of said estatc; thtth
s‘aid Charles B. Foxley did file with seid Court on Merch:
1921, on instrument dcsignat’cd his finnl account and peti'
for scttlement where he disclosed to the Court that only
$1,000,00 hod been paid to the First Notional Bank of Poo
tello for the decd of Washington Pocntello, dceensed, ond
the Court during all the yeors since Mrrch 3rd, 1921, fa
ed, refused and noglected to perform its duty nnd hold &
heering upor. s2id final account or take nny action in the
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Tnstitute of Museum and Library Services
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g ostate of Vashington Poecatsllo, deceased, all
which foets wes introduced in evidence ~nd before the
rt (r. Exhibit "I™).

11th: Excepts to the findings contained in Paragraph
thot the cstate of washingten Pocs_téllo, dcceased, or
3 heirs of snid estate had paid no taxes or legal assess-
s, levied or assessed against said preperty or any
vt thercof thet the defendants and their immediate pre-
aessors in intcrest have each and every ycar since 1918
id 211 tnxes nnd assessment levies each yvear against the
@; tris cxccption is based on the fact that the evidence,
lords, and the law in this case establishcd beyond pre-
renture of doubt that A, I, Grover ncver obtained either
legnl or equitable title in the scid undivided one=third
erest of snid promises thnt the dcfondants fmasa L.
ark md Josenh B, Robinson, Grover's grantces could ob-
in no grenter or better title than their grantor could
wey, consequently, the defendants hoving notice of the
perfeetion of their granter's titlc never obtnined either
legal or equitable title in an undivided one=-third inter-

in srid promiscs ~nd the record and cvidence shows, ond
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'y 1’0 is ¢ dmlttcd by defendﬂnts snd found by the(

that the propcrtv wWaS roated eﬁch war for a substan’cnl

i

rental and collcctcd by the defcnd'mts.

12’ch' E'xc:c] ’cs to cort'un flndlngs of 11 ct ccnt“mcd ;

P"ragr'-ph 20, in pﬂrtlculﬂr as fo1 lovw; thﬂt L, I, Grover

p2id the sum of 3, OOO OO for n w“tcr-rlght- thls cxcent1 |

1s‘ ‘b':se.d on the fret th'wt the defend"nts 1ntx'oduced ther
ord 1n evldcncc ehovung th'\’c Grover contr"c‘bod for th1sw
rlgh‘t in Mﬂrch 1918 (d. I!':ch:ﬂnt “4") nine , months before

property .S decx ecd ond *L",hﬂ'h he p'nd only 100,00 downa
subsequent to hir wrongful obto‘mmg ond flhng of rceord

deed of Washlngtcn PocPtollo °nd Mlnnle Pocﬂtcllo, the st

A I. Grover, ‘on Janu'\ry an 1920 mortg’*vcd s‘ud premis

IR

to the state of UTtch and obtamed a loan of W7,000.00 560 .

ed by a first moxtg"ge on s'ud prcmises and p"‘ld the baly .

of the purch’xsc rrice of sald w"tcr-mgh’c frcm the procee

of s'ud 10un, all of whlch fc cts appear in tho Pb111ps VI

stract (q. Exhlblt "5")- excep’cs f‘urther to the f]ndmgl |

said Pur'xgrﬂph thrt sum of w4900 ("O tho Cour’c f‘mds s &

reasonoble cash n'xrkot value for the prcm ses ﬂt tbe tine

tb;}syulﬁp Wik g/ BHQT’&:I’ Z‘FMug‘:‘ﬁLﬁ/ug‘iﬁ@%@sz prﬂ'm /)}\mmmz;bﬁw ustign uG{[LQ)JW@Bme '
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S

1¢: this exception is based on the fact that the tes-

fully obtained ind filed the said deed of rec-

imony and records in the case shows (p. Exhibit "0")
et e, I, Grover hnd in bctobor, 1919, applied for a
locn from thé Strte of Utaw in the amount of %7,000,00
on thc snid premises, and did under sworn affidavit (p. .
Exhibit "0") set the value of the land at #300.00 per
acre, ané the fact that Grover obtained a loan from the
- state on January 2nd, 1920, of #7,000.00 proves the land
‘hnd 2 value of ‘=beut ¥15,000.00 at the timo it was de-
. ereed,
13th: Excepts to Paragroph 24 of the findings of
f~ct wherein the Court found th~t the plsin;:iffs"or any
one 6f them hove no rights thercin 2nd the sole owners of
i gaid real estote nrc the defenddnts Amesa L. Clark and
. Joseph &, Xobinson, on the ground that said findiﬁgs is
'not.suf)pérted in any woy by any testimony presented by -
thé déféndnnts in this caso'and is céntrary to all of the
‘ovidence and rocords produ¢ed in’the case.

14th: Efccepts to evory ruling and finding contained

in ’ i Sy~ A J. » -~
S;)BIE}()I/‘:?%I;/J} pb Qu%ﬁsm L%;‘L,‘hj;’,h?’zm;n% fz"}rdcl;ﬁlgll:lm%rl pglf;ch'fﬁi\"fﬁj):u,mgl;‘g‘n/ﬂ’ﬂn(gzlm &FMI;‘?’ ervices
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z that tle snid findings of fact are imm':*.'i:erial,

entirely outside of tho record and the facts found in .\1;
said Paragraph 2£ deoes not tend to prove or disprove anyj
the issues bcefore the Court to be decided in thris case; ol
tiffs pa'rticulﬂrly except to the 1lnst clouse of said Findiy
Peragraph 25, wherein the Court found these plaintiffs have
subjectcd uhumselves to the laws of the Statc of Utah in tli‘
bringing of this suit; thnt the plaintiffs are subject |
to the same luws relating to the prosecution of suits which
govern any ofhcr citizen of this stote; this cxcecotion is |
based upon the fact disclosed ‘by the testimeny and rccords
of the case which shors that neither plnaintiffs or their
ancestor Washington Pocntello, deeenscd, ever of their om
volition sourht ~ny relief from this Court; thnt thoir foth
Washington Pocntcllo, deccased, v~s brought into the Court
Box Elder County, Uteh, by the ~rtful and designing white
man in order thrt the vhite man might obtoin logal title to
his property for a paltry considcration; that the District
Court of Box Elder Ccunty, Utoh, assumed and took ower jure

isdiction of thc cstate of Yactes Cwma, »nd of all the heirs

and decscencdan“s of Yaotes Cvm and after the scttlement of
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Z the estate of Yaotes Owa the same court assumed
d took over jurisdiction of the estate of TWashington
catello, deceased, and the matter of the settlement of
id estate is still in the hands of this Vistrict Court
“1sett1ed and undisposed of, and all the plaintiffs are
,>)ing in this action is demaiding of the Court a deter-
iinad:ion of their rights, which ‘for over 20 years the
surt has failed, refused, and neglected %o set‘t:letf

15th: Excepts to Paragraph 26 of said findings of
:iact on the ground that the said finding and each and
rvery part thereof is largely a repetition of the volum-
nous previous findings made by the Court, but plaintiffs
‘:gain specially except to the findings in said Paragraph
6 wherein the Court found that the defendants Amasa L.
lark and Joseph E. Robinson are owvmers in fee simple of
van undivided one=-third interest ivn said premises that
t:hey purchased the same without notice or knowledge of any
:f the matters set out by »laintiffs in their complaint

nd excepts to the finding that defendants were furnished

nabstract of title approved by thc State of Utah, as

uch & finding is immatcrial, and in no way esteblishcd
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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£ good title or any title in the defendant; ey
to the finding that Grover paid all taxcs each year o
lands ard owned the same continuously and openly and y
iously in fee simple as against all persons whosoever,
excepts to the finding that the defendants have claime
cupied and farmed said premises in fee simple, and hawe
21l taxes levie¢ and assessed against said land, and he
comtinuously, orenly, notoriously, and pcaccably owned
held the said premises in fee simplc &s rgainst the ply
the administratcr of said. estate end all the world; thi
ception is basec upon the fact that during all the yog
tioned by the Ccrur‘rb in said finding that an undivided ¢
third inferes,t in said premises belonging to the ostall
Wiashington Pocatcllo, deceased, was in the Court's owm
and in process cf probation and never settlcd and distr
and in making seidfinding 26, the Court again ignored
rocord in the estatc of Washin;gton Pocatello, dcceased,
was introdueed in cvidence (p. Exhibit "M").

18th: Excepts to Paragraph 27 in said findings W

the Court found A."I. Grover is now dead, that Albert §

2 L3 ’ ) - 3 g
is 1on§ sincz dead, that U. F. Ditoman is not a residen
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6
al Bank of Pocatcllo has been liquidated, that all the

Utah, is aged snd inform, that the First Nation-

jnstruments of thc escrow cxccpt vhat is offered in ev-
jdence have been dostroyaed. This cxception is based on
the ground that all said findings are immaterial and do
not tend to prove or disprove any of the issues in this
case; that if the partics mentioned were alive they could
not change the record by any testimeny; plaintiffs espec-
ially exccpt to the further finding in said Paragraph
that by reason of long lapse of time, nearly 20 years,
the parties hercto are unable to procurc testimony in
support of their claim or to rofute the same; that the
claims of plaintiffs herein are now stale claims; that if
the said First lotional Bank of Pocatello, Idaho, escrow
holder, made any unauthorized delivery of said deed, then
the administrator of said Vashington Pocatello estate

and the heirs of said ostate, by their subscquent acts,
wived the performa ce of the conditions, and ratified
the said delivery by said subsequent acts and raised the

Prosumption of ratification of said delivery and are now

ostopped by reason of latches, silence, and ot hcr conduct
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7 on their part and on the part of the administy,
tor herecin as heretofore found from at this time prosecuf
ing this actions That such findings are crror on part of
the Court and is not supported by any evidence by reason -
of the fact that the record shows that this Court diq, g
the 12th day of Jamuary, 1920, appoint the admir;istrator
of the cstate of Washington Pocatello, deccased, that the
by the Court assumed cor.nplete jui‘jlsdiction over the esta
of Washington Pccatello, deceased, the administrator beiy
an officer of tke Court, all acts of administrator was U
ject to this Court's supervision and direction and thz_xt
said administrator did, on the 3rd day of March, 1921, pr
sent to this Court a general account sctting forth quite
spééifically whet had been done in the ostab e of Washingt
Poéatello, decessed, and petitioned this Court to scta
date for hearing and pass upon the acts of the administr
tor but that during all the years from the 3rd of March,
1921, to the date this suit was filed, this Court failed,
refused, and neglected to perform its duty and take any

action in the metter; that during all thosc years the pla

o0 ~ 1 = a ) 7 . N | . - .
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7 no control or right of control over said prom-
BLH cxcept through the administrator and this Court;
‘:m only latchcs, silence or other conduct that could be
\mrgcd as an.cstoppel in this case has  to be charged
‘?;uinst the Court by rcason of the neglect of the Court
B perform its duty in a cose pending on its calcndar
“nd the Court canzot now charge latches against the
“sirs of the estatc. If the Court had performed its
“uty in 1921 or 2t any time since thc filing of the
seount of the cdministrotor, the facts in this case
ould have been discovered long ago, 2ll of such facts
efendants hod full knowlcdge of.

17th: Excopbs to Poragraph 28 of the findings
f fact wherd n tiae Court found thot plei ntiffs first
ause of action was barred by tho statute of limita=-
“ions of the State of Utah and particularly by the pro-
isions of Scctions 104=-2-5, 104-2-6, 104-2-7, 104-2-19,
nd by Subdivision 3 of Scction 104-2-24 of the Revised
tatutes of Utah 1933; on thc ground first, the Statutes
f Limitations of the State of Utah cammot run against

1¢] P i& inti ﬁ&nzﬂﬁh’ﬂic@d’fmh‘/Mim@nmi.\'m'nd/g lirgrﬁmtﬂ'-pgr;\:govern -
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7 ment, and second, for‘the rc?ason that during
all the years from January 12th, 1920, to and includiny
this date, that the estate of Washington Pocatcllo, dey
ed, including the dctermination of the heirship of Wagy
ton Pocatello, deceased, and the rights of inheritance
the legally determined hoirs by this Court has boen du
all thesc vears and is today still in process of settly
and has stood on the docket and in the hands of this lu
unsettled; that probate proceedings are indivisible, th
oontinue as onc pending proceeding from the date of th
appointment of the administrator until his accounts are
settled and he is discharged and the Statute of Limifat
does not commonce to run until there is a final scttlen
of tte estate cr final settlement of thc question invol

that such finding is against public policy,
18th: Excepts to Paragraph 29 of snid findings W
in the Coyrt finds against all of the allcgations of t
plaintiffs' complaint and in favor ofall thc affirmitiy
allegations of the defendants. Cn thc ground that sue

findings are nct supperted by any evidencec in this cas

sz%.\%rvc%\c Mﬁg; "@%Mg E/Q Lig‘zlllf uglﬁg fft‘h’gtingmid\QMQ\ehvgbnidfe ¥ A@&Ortdt&[/ﬁfj\' ih;&w
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§ and contrary %o and in opposition to the law

f the casce

That in support of all and c~ch and every one of
he forcgoing cxceptions plaintiffs herein incorporate
nd makes o part of this Bill of Exceptions, as proof
f all and cach and everyonc of said exceptions the com-
Jlete record and testimony taken at and during the
rial by the Court reporter of said Court as herein-
ifter follows to=-wit:

REPOR[ER'S TRANSCRIPT

INDEX
Direct Cross Redircet Recross
fred A Gross 10 14 16 17
ucy Pocatello Johnson 23 29
osephine Pocatelio 30
msa L. Clark 37 42
oseph E, Robinson 47 51

(Title of Court and Cause Omitted)

BE IT REMENMBERED, that on Thursday, Scptember

4th, 1939, at ton A.M., the trial of the above entitled

tuse was had before Hoi. Lewis Jones, District Judee.
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& withcut a jury, in the court room of the aboy
named cowrt, at Brigham City, Box Elder County, State of
Utah; P, C. O'lalley, esq. and Geor ge Mason, csq, appear.;
ing as counsel for the plaintiff; and Wm. J. Lowe, 05,
appearing as ccunsel For the defendants, whereupon the
fellowing »proceedings .were had:
THE C_UURT: Laura Morris, special administratrix,w
Clark and Robirscn, are you ready, gentlcmen:
MR. C'MALIEY: Ve arc readys
¥R. LOVE: Yes, Before procecd1 g, I have here a su§
plemental answer that I now ask leave to file, It raise‘
no new qucstions of foct, os is presented by documentay

evidenccs The supplemental answer recads:

(Reading).

?R. O'MALLEY: Yc objcet to it on tho ground it is

imma terial, irrclevant and incompctent, and not a prepe
defenge, and is in no way binding upon thesc partics, @
it is not a proper record in this case; and upon the fut

ther ground that this same questicn vns raiscd in a reof

cose in Utah, and the Federal Court decided that it is?

an cstoppel and could not operatc as toppel, as, g
useun ILU\ LI\LL\
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g my clients in this case; and that it would not
wven operate as an estoppel as against the United States
tevermment, and if the court sees fit to admit it, we want
sermission to enter a gensral denial.

THE CCURT: You make no objection on the ground of
surprise, or the fact that it is just served this morninge

MR. OMMALLEY: Wo, I waive that.

THE CCURT: The answsr may be filed.

IR. O'I.‘ALLEY: The rzcord may show that plaintiffs
deny each and every allegition in the supplemental answer.

MR, LOYE: I assume so; the statute does that anyway.

THE COURT: Do we have a reply here at all?

MR. LOWE: Yes.

MR. O'MALLEY: Yes, -ve have a reply.

THE COURT: The record may show you have a general
deniqlof this supplemental answer.

MR. O'MALLEY: We submit plaintiffs! exhibit "A"
for iden_tification, the snme being a United States Patent
issued to Yaotes Owa, the same being a certified copy of

the original patent on file in the Recarder's office of

BoxSpulxd@lUu' IQGthh L(/M'Y‘ﬁr_r‘mj\dﬁ/ﬁi@{[ﬁ)r zj‘;’bi:aﬁ_(wn'(mk'i/ﬂ: (f/wﬂ@@/‘e of Museum and Library Services
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7 IR. LOYL: No objection.
THE COURT: Ixhibit "A" is received.
MR. OMALLEY: I went to have this marked for iden’cification“ ‘
as plaintiffs! extibit "B", '

MR, LO'E: Vo arc going to offer the obstract which covers
thise You ~r~ mal:ing the record.

MR. O'MALLEY: Pleintiff now offers in evidence Plaintiffs'
Exhibit "B", beinp the escrow agreemcnt with the bank or th
affidavit,

THE COTRT: Recelved,

MR. O'MALLEY: I now offer in evidence Plaintiffs! Exhibit
"C", petition for letters of administration in the cstate o
Yaotes Ovwm,

MR. LOWE: Yay I ask, in offering this pctition, are youft
lowing it up with some decree?

MR. O'MAILEY: Following it up with the findings of factt |
conclusions of law and decrece,

MR. LOWE: ©No objection.

THE CCURY: Tt will be veceived.

r LY S A A . Lo . - . * 2 U
MRe O'MJIEY. Flaintif? nuw offers in ovidenco cxhibit
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eeasede

petition for probatc of will of James Brown,

. IOWE: Ve object to it on thc ground it is immater-
11; jrrelevant and incompetent.

}, OMLLLEY: The decrecp desrecs both cstates, and that
3 the only reason why I have offercd this, because the
seree in the first instance mentions both estates,

IE COURT: It may be reccived,

3, OMLLIEY: I suppose, Ir. Lowe, you will now stipu-
1te that Mr. We E. Gotz was appointed and qualified and
cted a8 legal administrator of the estate of Yaotes

wo. and Jomcs Brown, deccascd.

:R. LOVE: Yes, we so stipulatec,

R. ONULLEY: VNow, plaintiff offcrs' in ovidence plain-
iffs Exhibit "E", the findings of fact and conclusions
f lowr made by Justin U. Call in the ostate of Yaotes
w, deceaseds I belicve the same findings cover the
romm cstotoc.

Re LOTE: No objoction.

THE COURT: Reccivede

P hY -
‘R OMULLEY: Mv. Lowe, I issumo you ar~ willing %o
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/0

as administrator in the estate of Ynotes Own was executy’

stipulete that the final discharge of W, E, ¢,

entered on December 14th, on February 14th, 1957, 197, -
the estate closeds If necessary, we will have a certify

copYe

MR. LOWE: The final decree wes signed November 7th, 190

THE CCLRT: Yo.

MR. O'"MNALLEY: Cut that offer out,

THE CCURT: This is a dceree, the 7th of November, 1916,
MR. O'M/LLEY: Yes, I am entering the two dcerees, Pl

tiffs now offer in evidence Plointiffs' Exhibit "F', ad

reec of distribution in the matter of the estate of Yook

Oy, deceased, being a certified copy, tdcen from the Y

Recorder's office of Box Elder County.

MR, LOWE: Dated, the 7th of November, 1919,

MR. O'MALLEY: Yes dated the 7th of November, 1919,

MR. LOWE: DNo.objections.

THE COURT: Received,

MR. O'MALLEY: We likewise offer in evidence plaintiffs":_
Exhibit "G", beirg a certified copy of the dcerec of dil‘,:‘

bution of the cstates of James Brown and Jane Brown, 460,
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,» both of them, dated November 7th and filed Nov-

‘mber 7th, 1919. .

R, LOVE: No objections.

HE CCURT: Receivgd.

R. O'ILLLEY: WNow, }Mr. Lowe, arz you willing to stipulate
hat the estate of Yadk es Qwa was final ly closed, and final
lischarge filed of record as of the l4th day of February,
927,

. LOWE: I don't sce the matsriality of it.

R. O'MALLEY: Just to show thit the cstate was closed,
that is 2ll.

‘I, LOME: The record now discloses that the final de-
oree of distribution was entereds I don't see that it is
mterial when the administrator was discharged.

MR, OMMALLEY: If the court thinks it is not material, T
2am not going to press it.

TE COTRT: I think it is goiag to encumber the record
unnecessarily to have that in there,

MR, O'MAILEY: A4ll right.

THE COURT: I will sustain tho objcetion.

MR 1 s . ) . . . .
¢ 59)1131&}‘&%%3}’; QuilrElm' n;tz;‘ﬂflﬁismg%Q”&mgﬂf jg’fr'ic/vlmrh(QMtJnd»@/zlﬁ\Q/mB}l@ﬂrﬂ%&;\ﬁﬂ S '
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y Exhibit "H", photostatic copics of escrow age
as appearing upon the front of the cnvelope contining t
crow agrecement between Washington Pocatello and U, F, u
on deposit with tte First Notional Bank of Poaatello; Ta;
a letter da‘cod‘ December 14th, 1917, written by -ilbert S
agent for U, F, Ditcman, to the First Natiomal Bank of
Idaho; and a photostatic copy of a letter, photograpﬁiiu‘
it should be==of ¢ letter dated December 24th, 1917, wri
by “1lbert Saylor to the First National Bank of Pocatelle
with the writtoen receipt upon said letter for the rotumn .
three hundrod dollars, and another receipt dated Deconbe
for receint of the return of "TFSO0.00, and a photographie
of letter dated February 23rd, 1918, written to U, L, ?(
Cashier of the First National Bank of Pocatello, Idaho,
by Albert Saylor, and a photographic copy of a special p
of attorney signed by U, F, Viteman, witncssed by W, B,
and Hazel Christensen, appointing one A, I, Grover asle .
attorney for the said U, F, Diteman in .all matters ports .
to said cscrow. Te offcr this all in one oxhibit.
MR. LCYE: I understand that therc is in the files of th

case a stipulntion, in an effort to oconomizec, or m cff
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/! to arrive at the facts--I might state for the

record that lr. C'¥alley and I, on or about the 2lst

of August, mct at the First Security Bank in Pocatello.
Tith lr. Serviée, “. U. Service, who was the former
cashier of the old First ¥atiomal Bmk of Pocatello,
which is now defunct, and after spending somctime in
going over the matter with Mr. Service, wc entered into
this stipulation: (reading the stipulation). Now, that
escrow was excluded, that is, I assumo was excluded

by counsel for tho plaintiff, and if the cgurt is now
informed of his offer, we have no objection to the
offering of these cxhibits under that stipulation.

THE COTRT: They may be received, then.

IR, LOWE: IMay it now be stipulated, Mr. O'¥nllcy,

that this constitutes all of the records that arc now
with the First Nationmnl Bank.

THE COURT: Thet can be found. -

MR, LOVE: That can be found with the First Netioml

Bank,

MR. O'MALLEY: %o have made a search.

4
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/2 MR. O'MALIEY: I did not mnke any scarch, I
Mr. Service 2nd he said he could not ‘find any. I now off
in evidence plaintiffs' Exhibit "I", being a certified o
of an affidavit of 4, I. Grover as taken from the records
the County Recorder's office of Box Elder County, Utah,
MR. LO"E: No objcetions.
THE COW.T: ILeceived.
IRe O'MLLIEY: Ve ore now offering in evidence plaintiffg

Exhibit "J", being a certified copy of an application for

loan made by Albert I Grover, on or about the llth day of

October, 1919, to the State Land Boord of the State of Ut

for a loan of scven thousand dollars on the premises desd -

ed in this case, said copy bearing the certificate and 8
of the State Land Board of the State of Utah,

MR. LOVE: Ve desire, for the purpose of the record, to

object to the introduction of Exhibit "J" on the growndi
tends to cncumber the rccord, and as not being taken fron
the public records of Box Elder County.

THE CCURT: Pro forma, it may be received.

MR. OMLTTEY: Ve nov offer in evidenco pleintiffs’ Lixhil

"KM, o certifind momy of a warranty deed domositod with®
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s Pocatello, Idaho, and executed by washington and

cscrow a-~reement in the ‘irst National Benk

lrea’y in the pact of popers as already introduced in
| 7iCCNeCo
R. I0C"E: No objcctions.
TZ CCURT: Received.
2. CMLLLEY: Tle now offer in cvidence plaintiffs!
xhibit "L", being a certified copy of a farm lease made
nd excecuted on the 5th day of larch, 1923, by and be~
~tyrcen .. I, Grover and G. K. Takagaki, for the lease
’ " the premises involved in this 2ction, for the
oears 1923, 1924, 1925, as filed of.rocord in the
ounty Recorder's office of Box Elder County, Utah,
~R. LO"E: No objectim s.
4FE CCURT: It may be rececived.
M. O'yLLEY: e now offof in ovidence Plaintiffs!
xhibit "I", being a cortificd copy of the first pe-
ition for lottors of administrotion made by Charles
K Fo:;lcy on the est~te of Washington Pocatello, do-
10860, A0 Buk, Bldnr, Lomnt s:-and.anended. pebition:Lox e
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/A letters of administration made by Foxley on the
same estate, ond lctters of administration of Charles E, g
ley, the final account nd petition for settlement, all £y
ed by Charles E. Foxley and petition for distribution of §
estate and the order fixing the time for settlemoent, and g
notices by the clerk of the court, continuing this by cont
ing the last notice dated the 13th day of February, 1922,
at ten o'clock ..M.
MRe LCYE: Is this all the records?
MR. O'MAILEY: I don't knovw whether it is, or not, Itis
supposed to be all,
IR. LOTE: You haven't got the request of these Indians fa
the appointment of Mr. Foxley.
KR, O'MALLEY: I am willing to introduce the whole record
MRe LOYE: If the Court please, Mr. C'Malley is offering :
the second petition without apparently offering here this
request signed by Minnie Pocatello, Lucy Pocatello --
JR. O'MALLEY: That can be included. I will include the
whole record.

MR. LOWE: ¥e certoinly would object to the introductiond .

i‘&punm/u/ by the ?}; 1’1’7}11/}}9 aw P/nm\ rupgq;tmbzary;’p&d@n%l}%dzﬁzdv @V@Eﬁbﬂng Qf( sth :
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13 petition.
L 0NTILLEY: “het petitiam®
R, LCE: TFor lettors of administration.
T, OMLLIBY: I wrill include that in the offer, the
" e record.
R. LOCE: Yo objection to the introduction of the whole
worrd,
TE COWRT: Prcbate 355, the Bstate of lLashingten Poca-
;0llo, the files nre all received in evidence.
.R, O'MALLEY: If the record requiresthe certificate,
{vill have the certificate complete.
IHE CCURT: A1l right.
R. O'MALLEY: Call Ifr. Gross.
FRED .. GROSS
witness produced in behalf of tho plaintiff, being

first duly sworn, tecstificd os follows:

DIRECT EXAMITL.TICH,

R. O'LLIEY: Q. You may state your name.
L Fred 4, Gross.

LoWhat ig yeur official occupation with the Government.

“ Suparintendent of the Fort Fall T n Resor
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13 Q How long hnve yecu beeon superintendent of the

Fort Hall Indien Reservation?
L I entered on duty on December 24th, 1929.
Q Hove you continuously ncted in that capacity ever singe??
i Yes, Sir,
Q is superintendent of the Fort Hall Indian Reservation, hr -
you a ccmplote list of all Indians living on the Fort mll
India Reservaﬁion in your care and custedy?
4 T have kept o ccmplete record at the Fort Hall Agency pe

taining to the reservation.
Q You didn't lmow Tashingbtcn Pocatello?
L No, Sir.
Q Or Minnie Pocatello? 4 No, Sir.
Q@ They were both dead before you arrived there?
A Yes, Sir.
Q Do the records cf the Fort Hnll Indian Rescrvation revel
cr show'who was Linshingten Pocatello and Minnie Pocatello
A Yes, Sir,
@ The were they?

v o

MR. LUTWE: We object to tha+ as not tne best ev1dcncm

b ’gﬁ)ﬁngdmmﬁm\ Lz;tlhi$ rRT@;er%Ipy\ Ibty)\ Wa/yhmef VEHOWﬁ.ﬂ(gm fhhﬂ! w
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., LOVE: The records are the best evidence.

1, ONALLEY: Q. Did you bring all these records with

~u?

I did bring some records with me, yes, gir.

Have you got any record of “ashington Pocatello and
-~imie Pocatello?

I believe I have.

Would you please get them? Do the records that you
ave in your custody show the relationship of Washington
ocatello and Minnie Pocatello to the govermment ?

I would answer yes to that. ‘e have a number of rec-
rds here that indicate the relationship of the Indians
o the reservation, to this case, I presume.

dre all of these Indians on the reservation enrolled?

Yes, Sir.,

Is that enrollment in your care and custody?

Yes, sir,

Wos ashington Pocatello and Minnie Pocatello each

::nrolled =~ in order to make them Indians - enrolled on

he Fort Hall Reservation?
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'L) A Yes, sir.
Q You may state vhether or not any records show Washington
Pocatello or Minnie Pocatello had ever received a registra.
tion of competency from the United States Government,
4L There is no record there to show that’they did,
Q ©No registration to show that they did. What tribe of
Indians were.thcy?
L Shoshones.
Q Does your rccord show when Washington Pocatello died?
A Yes, sir.
Q Vhat time did ke die according to your record?
A TWashington Pocetello died on April 27th, 1917,
@ Have you any record of the death of Minnie Pocatello,
his wife, or do you know about when that occurred?
4 Minnie Pocatello died May 22nd, 1927.
Q@ 1927, Do you know the heirs of "ashington and Mimnie
Pocatello?
A Yes, sire.
Q Vho are the heirs of Washington Pocatdlo and Minnie Pocs

atello?

4, Lucy Pocatsllo Johnson, Josephine Pocatello, Moud
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e Pocatello Racehorse, and Ray Pocatello.

That is, the four persons mentioned in this action?
The four children.
Four children. Those were the only children so far
the records of the Fort Hall Indian Reservation reveal?
Yes, sir,
Have you got a record of the date of the birth of
- Pocatello? |
,The records show that he wa.s born in 1917. I do
have the date of the moath.
You do not have the date of the month.
No. sir.
Now, you may state whethar or not those four heirs
Mashington Pocatello are still living on the Fort
1 ;ndian Rescrvation,
25 sir,
They are wards of the government?

1

o5, sir,

1

_Ind subjoct to the tribal rights and rules and
v

Wb tions?

r
.08, sir,
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Js~ Q. On the Fort Hall Indian Reservation?
A Yes, sir.
Q@ DNow, you may state briefly what funds t};;se Indians
receive from the government or the reservation lands, how
are they handled?
L 511 of the income of the property are listed through the -
Agency, from the office at Fort Hall, and paid out to them
from the office there, over my signature. T have to sign
the checks,
Q And that pertains to any income of their land, or s:le
of stock or anything in connection with the reservation,
does it not?
L An Ind‘ian may have poultry or property of that kind, a
he handles it entirecly on his own initiative, his own recor
but any livestock, like cattle, probably, or any income fr
the lands, we haﬂd'jle that through the office, but if ’chey
some of their work, or any lnbor outside, why, of course,
they receive that,
Q@ Suppose they h:ve income from land, that goes through
the office, and tlat is only paid out on theirapplication"

A .
4 Yes, 5ive . e o . _
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you assume supervision over that?

., And if sales of land are made for them,

{\A Yes, sir.
~Q Yow, you may state whether, if you know, during the
last ten years, whether any of the heirs of hashington
1"Pocatello have mentionel or spoken to you about having
"some interest down hesre that should be taken care of?
‘A They have talked to me about it many times repeatedly
and wanted me to help them to bring some action to get
that money that they said they didn't get. ‘Of course,
I didn't know much about it. I told them they would
have to have an abstract of title, and they would have
- to employ an attorney to help them.
~IR. O'ALLEY: I believe that is all.
CRCSS EXAMINATICN,.
AR, I0WE: Q. They spoke to you about wanting yowr
-assistance to get that money they didn't get?
MR. C'MALLEY: Q Did you hear him?
A I didn't understani what he said to me.
MR. LO"E: Q That coaversation, or part of the con-

V(H’zﬂmlbi o 'b/d:hw@ én1 Lvlw Fi Iaﬁtdﬂnheh!@mi(]hqﬂ‘icgﬁ ¢ htjwalﬂf() riﬂ[.\'(]ﬂ&ﬁt&lﬁ@iﬂ@&iwx
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/5 to the money they didn't get from the sale of

their land?

A Yes, sir. They said they had somc land down herc thet
wes sold without their getting any proceeds from it,

Q You spcke of money being reccived by you =nd poid o
you, about lands owmed by tl;e Indirns, and by that you
that tle land under reservation, or under restriction from
the govornmgnt, don't you? That is part of the reserva-
tion, is it, in Idaho? .

A That is part of the rescrvation, an Indian having been
alloted all the income from their lands, cither going to
Indian al lottee, or the heirs of the deceased allottcees,
Q You never did attempt to toke jurisdiction of this par
ticular area of ground, did you?

A No, sir.

MR. O'MALLEY: Just a moment. I movc to strike ocut the
answer, and I object to the question as incompctent, irre
event and immatcrial.,

TEE COURT: Overruled--the answer may remain.

MR. LOWE: Q You ncver did receive any returns from the

lands for distribution, have you?
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;7 A, YNo, sir.

1 ond these particular Inlians complained to you that
‘they didn't get any of the money for which their property
wmas sold, and such complaiaits have been made to you par -
ticularly after you went into the office at Fort Hall as
an official of the Indian reservation; is that correct?
A Yes, sir.

These porticular Indians never claimed by StatementsA
to you that they owned any land down in Box Elder County,
did they?

‘A Yes, it would amount to that. They claimed the land,
‘and they never got the monsy for it. They claimed the
land,

Q@ The particular complaint was that the land had been
sold and they hedn't reccived the procceds of the sale?
& T vould not say just ecxaetly which. They complained
:to me about this money, and that as I recall, the land
ws disposed of in somc manncr, and they didn't get the
whole proceeds for it. I would not say exactly yes or
no to your qucstion, but that is the way they discussed

it with me, QM_IHTRH“EH;L[S tho rcason they are here todq%, be-
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/1 cause they have insisted on that money which the
didn't gete
MRe LOYE: I think that is all.

REDIRECT EXAMIVATICI,

MR. C'MALLEY: Q 4ny of this moncy thot any of these Ind
or any of the Indians on the Reservation rcceived, you Jue
testified, I think, that they could not‘tvke and spend m
this money, themselves, for any purpose, without permissig J
from you, until the time passed upon those things; is thi
right?
MR. LOVE: That is objected to as calling for the conclusi
of the witness.
THE COURT: He may answer.,
THE WITNESS: There are two quostions there. I bclieve,
aren't there?
MR. O'MALLEY: Strike that.
Q As to these Indians on the Reservation, all the money
that passcs to them from their business, they connot disp
of this for any purpose thoy want to, till you pass upon

A It is necessary for me to sign the checks boforc myW

g)z{}rl.\r‘(]}/‘uplg f/lﬁv%lm(if%l\1'th%ji?l!H(p;g§lj”g79_'§l§lﬁ?/‘u\'i(;(/ /)bfglriﬂg/yﬁ1[l(zlﬂn§k‘{ﬁgpgt\?ngt
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)5 question beforce
Q Do the hecirs of “ashington Pocatello, do they have
very much money coming to them from the rental of lands,
vory much rent coming to them, for their lands on the
Rescrvation, or other lands?
R, I0E: I object to thit os immatorial.
"TE CCURT: The objcction is sustainod.
IR, O'MALLEY: Q In other words, you have control of
211 the money that any of these Indians rcceive for any-
thing sold on the Rescrvation, outside of what is pro-
-duced or prid to them?
A I have ccontrol of all money which comes into my
officc, and T receipt for it.
0 I don't know whether I asked you this or not; the
heirs of Vashington Pocitello, Lucy Pocatello Johnson,
¥aud Pocﬁ:ello Racchorsz, Joscphine Pocatello, Ray
Pocatello, are they still werds of the governmentd
‘b Yos, sir.
‘1 Has any certificate of compctentey cver been issued
‘to cither one of them?
{mw”%»;/ by g/, Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-257=
Trenscript
% MR. O'IALLEY: That is all.
RECROSS EXAMINATICN.

MR. LOWE: O Spc:akimg of the heirs of "ashington Pocatell
I show you here an instrument in the files of the ostate of
Tlashington Pocotello, signed Minnie Pocatello; ycu underst
that shc was the wifc of Y“nshington Pocatello?

A Yes, sir.

Q@ +#nd Iucy Pocat ello Matso, that is onc of the daughters?
I Yes, sir.

Q 4nd Maud Pocotello? 4, Yes, sir.
G That is one of the daughters?
- L Yes, sir.

Q 4nd the nome Rececherse, that is the husband's neme, isi
not?
i That is.righ’c; he hos recently died,
Q That is, thc husbond died?
A  Yes, sir.
Q@ #nd in addition to Minnie, who died in 1927, there ~ro

two other children of Washington Pocatclly, besides Luey ™

Maud, onc of them is Ray and the other is Joscphincs

I Ye ir . o N . .
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/7 Q Thesc Indians arc highly educated, are they
w0t?
:‘*’}Hmv is that?
29 The heirs of Washington Pocatello were highly educa=-
‘3?‘1’ were they not?
. They are educated, I would say.
R, I0WE: That is all.
: B ONGILEY: Q He asked you if they are highly ed-
cated,
« Yes.
be Telltther court what education they have?
Of course, it depends on what he means by highly
:v‘;luca'ted. I don't consider them highly educated, none
f them. They have o common school education. I don't
now so much abeut Ikrs. L;Acy Pocatello Johnsons I don't

now how much cducation she hos., She speaks English.

he understands it some, but I don't know about her ed-

cation,

M

7 2
7~

« Would you say she was highly educated?

y Josephine has more education than she has, than the

e
ther two, They arc not highly cducated, never went
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/7 beyond high school, none of them.
Q Did they go tc school 2t Fort Hall?
4+ Yes, sir. Josephine and Ray went to the Sherman River
Colifornia Fort school, but that is not an acccredited hig
school, or a schcol of higher educntion than just the ely
grade,
Q They orc the two younrest children?
A Yes, sir.
Q Now, the heirs of Washington Pocatello, in fact, all
Indians, isn't it a fact that they come to you or to the
headquarters there for information on pretty neorly everf
concerning them?
4 They come for almost everything under the sun thot you
think of. They consider the agency and the superintender
office the place for informetion and adviee, That isav
common thinge.
Q They depend upon the Govermment and upon the ngency ful
practically everything, do they not ?
A In the way of information and advice, they do, yes, ol
Q@ How long have you been in the service, or an Indianef

3 fl
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/4 Q During all that time, during the ten years
't you have been an officer at Fort Hall Reserwvntion,
1t it o fact that from your observations, the Indians
not pay any sttention to ®tate laws, or State education
‘anything pertaining to outside affairs?

I could not say that they did not pay any attention. I
ink they pay some attention, but not a great deal of
iention, They pay more attention, a majority, or some
-them, after they rcach the position in life or stage
-life, wherc they toke the same place, you might say
it, os some of thc vmitc neighbors do.

Do they recd the papers ond discuss things?

In a general way.

But o majority of thom do not?

Iwould say a majority of them do not.

Thoy rcly cntirely and dcpend entircly upon your agency?
:Practically.

“nd the Government? & Practically so, I would say.
O'M.LIEY: That is all.

LOME: Q Did you hippen to know Rebecca Pocatello?
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20
hoppen to know atout that?

Q Was she an interproter here in court, or g

A T would not recall. I have seen her.

Q She was a Carlisle graduate?

4 Yese-well, I vould not say graduate, because the India-x ‘
go to Carlisle and come back--all graduntes are not gradw
but she was = very intelligent person.

Q I receall, wher some of these Indian matters were incn
here, that there was an interprcter by the name of Rebecw
and she said she was from the Carlisle Indian School?

4 That is righte

Q  She is the onc, is she?

A I think she is the one,

Q Rebecea, is sle related in some way to Minmie?

A She was o sister-in-law, I believe., I think Minnie Rt
tello was her sister, half sister, or ful]l. sister.

Q But as to thc relationship between Rebecca and lashing
Pocatello, what was that?

A She was married to a man by the namc of Pocntello, Ty |
is how she gots the name of Poeatello, but not 1-ﬁs}1ingt°!'j
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20 Q She was rathor outstanding and pretty well

gducated?

& She was pretty well educated, yes.

1 #nd she did act as interpreter?

‘A Shc undorstands the English language. She was able
to speak the English language, ectc.

‘R, LCYE: That is all.

‘R, C'MALLEY: Q. Rebecca Pocatello was not a member of
“ashington's family, Washington Pocatello?
1 She was just his sister-in-law,

Re O'MALLEY: That is all.

[E CCURT: Q. Mr. ®ross, what vms the poliecy in your
lepartment bock ~round 1920 with rcgard to these Indians
ho left thc Reservation and became rcsidents and citizens
'f the States that they moved into; was it your attitude
what they could not become citizens of the United States
hen they left the Fort Hall Rc;servation, or was it your
ttitude and policy that vher: the Indian left tﬁe Reser=
ation and went to another State, that he could become
citizen of that State?
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2

all Indians are citizens of the United States. I would say'!

scttled in 1924 by congressional action. However,

prior to 1924 therc may have bcen a quostion‘about it, but

it was settled tren, obout fiftcen ycars ago,

THE COURT: Q Since that time the policy of your department
is not to take ary attitude particularly about the law of
citizenship of ar Indian to beecome o citizen of the State
into which he. moves ?

A DNo, if he lost citizenship anywhere, he has his allotment”
the Indian ot Fert Hall has an allotment. Hc would have
lands, just th§ same ~s you would have, if he loft the State -
THE CCURT: Thanlm youe I merely wanted to get vour onswer
MR. LC7E: Q Do those Indians vote, Ir. Gross?

A They do, many of them do votc, That is a qucstion that
is debatable, hovever, If some citizen takes a notion he '

wants to contest an Indian voting, he may be successful, T
have Indians that have served on jurics, and so on, so th
the law would recognize them as citizons. Then the questiol:
of the severence of their tribal rclations contcrs into the

question too.

n
C T, o ie } - Ie) 3
new rcly o . .
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Y Yese 1 don't know how Utnh is on that ques-
m, JYour Attormey General is protty well informed on
“yse things, Mr. Choz.

Yes, ¥r. Chez wns oattorney in scme of thosc Indian

state motterse.

< LWE: Th-t is alll

, OYMALLEY: Q Do your rscords reveal whethor or not
-3hington Poentelle ond Biinic Pocatello cveor left the
-t Hall Reservation and resided in Utah?
-1 could not say that off hand. I don't believe that
.3y did. They had allotments, both of them, and I don't
. love they ever left the Fort Hall Reservation per=

entlys  They may have left for a short duration, but

_A,’ion't believe they over left there permanently. Their
V_‘ﬁtates were probated by the department of interior, so
6, at loast, they were residents all thot time.

The Government hns o special system of probating the

ites of Indians?

They have attorncys appointed te handlc the matters,

the state law governs. They follow tho state law,
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21
In other words, in Idaho the state laws apply to the decedd'

So far as deccnt gocs, they follow the Strte luy

in Utah it npplies to the decedent here, and in -"_“'yoming it
applies to the decedent thcere.
Q They follow tke laow of decent and distribution of the St"
of Idaho? “
L That is right.
MR. C'MALLEY: Tiat is all.
MR. LOVE: That is all.

LUCY POCATELLO JCHNSCN:

8 witness produced in behalf of the plaintiff, being first -
duly sworn, testified as follows:

DIRECT EXAMINATICH.
IR. O'MMTTEY: Q You may state your name.
L Lucy.
Q Speak up loud. Lucy Pocatello Johnscn.
G You arc a daughter of bashington Pocatello and Mimie
Pocatello?
4 Yes, sir.
Q ind VMaud Pocatello Racehorse is your sister?
4 Yes, sir.
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A ¢ sond Joscphine Poeatello is your sistor?
Yes, sir.

and Ray Pceatello is yowr brether?

Yes, sire.

apd that is 211 of the children living of #ashington
ccatello and Minnie Fecotello, is it not?

They are 2ll living teday.

Where do you rcside, and vherc do you and your sisters
nd brother reside?
. Fert Hall Reservatica.
. <1 Hew leng have you been rcesiding at tho Fart Hall

ndian Rescrvationd

v 411 my life.

e

“lore you born there?

v Yes, sir,

! sond the rest of veur family, your sisters and brother,
< “were they all bern there?

L Yes, sir.

! Yeur father and mothor, ‘inshingten Pocatello and
linnie Peentello, hew leng did they live on the Fort Hall

Indian Reservation?
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29 A& My father lived there sixteen years, and my .-
her lived there fifty years.
Q Did your father or your mother, either one, ever live
dovm here in Box Elder County, Utah?
A Mo, they never lived here. They only visited here.
Q Your father's father, that was Chief Pocatello, was he mof
L That wes my grandmother's grandfather. Grandfather.
Q Your grandfather was Chief Pocatello?
A Yes, sir.
Q Llid he ever live around in this section of the country
down here in Utah?
4 He lived here when he was married to the daughter of
Chief Tosogero.
Q How long did your grandfather live in the Fort Hall Inde¢:
jan Reservation?
i My Grandfather?
Q. That is Chief Pocatello?
i He lived there and around here, both places. I couldw
tell you because I was not born there. I didn't know the
Chief.

Q But your fathcr and your mother lived on the Fort Ikll
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re your father died.

Indian Reservation for about sixteen years be-

Yes, sir.

They never moved away from there?

Yo, sir.

‘ﬁmy never moved from there and they lived at Fort

1 all that time?

Yes, sir,

Yow, Luey, did you ever come to Brigham City before?
‘I have been here lots of times and at Vashakie when
ras a little girl.

Vo you recall coming to the courthouse here; in other
*ds, do you recall being here onc time on a hearing on
2 estate of Yaotes Owa?

Yes, we were here thc last day of the probation.

Now, Lucy, just as briefly as you can, you tell what
u recall happened here on that day?

« LCE: 1 object to that asincompetent, irrelevant,
ﬁ immaterial.

E COURT: Pro formn, I am going to overrule the objec-

0 - e R .
. S;Qm.\&(\);(lg h,\'JhpSt/. 5;1]/71@ Lm:jljl-n‘mp-'Fun{glg/nrQE{n:mimig7‘()\]1"(‘/&/@_\(—3?;(’@rm’nlt@'zp.dl/.\'t“t’wﬂmymvlflSw‘viws
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-269~
Transcript
23 argue it at the conclus1on.

MR. LOVE: May our objoction extend to the tostimony, sil
of it, without roneatlng 1t"

THE COURT: That ruling moy stand os to what took 'ol"ce
the c;ogr.t_.roqm, the entire matters; we will tr,y:”zfd Iif'btei{

your record.

MR. O'1ILIEY: Q. You may go ahecad am‘i“sfate‘ it.

A.,,, Thcy send us a 1etter statlng that tlnore was a’ probat”

/a'

1
i

Ry
<

to be on. t)nrce dnys at Brlgham here, and we made a’ prevm

o Y

trip to come hcre.' It took us two days to get hure and

was. here only Just a 11tt1e whw le when that prob tlonvm

[REPRa

e were in tho }mll here, and we were exclted "we d1dnt

i £ i

no lawypr or 'xny‘thlng, and we dldn t lfnow wh'\t to do, an) :
well, he Judgo sked if anybody was 1ntercstod in thls
that thcy werc 'orob"tlng. We sa:Ld we dldn't hsvo 10 lavq

hell thon, the Judgc sald 1f' you war\t a lawyer, Imlll
point one. ‘¢ soid all rlgh‘t nothlng else to do. Te

over, and called o lfxwycr by tho name of‘ Foxloy, and éo [
l

was rushed in herc, for about twenty mlnutos And wo 1701d |

what our 1nuorosts werc, and so he came 1n. Yig listened”

and then when the court TS OVe hat W
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nc-thlrd of the land, of our grandfathcr s

land, or great-grandfather's land, and that wa.s a.ll we

mderstood, and the probation was over with thon. lha‘c

is a1l I can recall of that hearing that we met over

here.
A Then what did you do?

4 nd this Foxley said, vell the probation is all OVeEre

e then could go home, hc sald. ""'ha’c is g01ng to happen '

to thot one-third?" we 58 1d. He s~1d "I got to appoint

an administre.tor for that one-thlrd o:f' the land nd

By, -
ATV 1 ) R

_then, whenever the 1and 1s sold, why, you are going to
.get what is coming tci. you. '5_"0, he said, well, I will be
‘the administrator of Josephine and Ray, and then I will

- take care of the rest, he said to us, and signed on that.
Of coursc, he was our lagryer.

Q Do you recall whether you ever went to Mr, F'oxley's
‘e,ff;ce?‘ |

i Yes, we went over. He took us over. I don'f': ‘knc-)w

-how many. blocks over. Yie went dqy_yn the streot, v;\nd he.‘:

took us into his office and talked to us, and made us

3 .
Slgn things.
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24
Q I show you a papor here in this abstract record; do you
recognize that popor?
L Sure.
Q Vias this the paper that lr., Foxley prepared for you?
4 It must be, because that is my hond writing.
S That is vour own hand writing?
4L Yes, sir.
Q@ That is your sister's hand writing?
L Yes, sir. Thet is my hand writing.
Q That is your hand writing?
A I don't know vho wrote mother's name for her. Maybe
her sister. That is my hand writing.
Q ¥as that your mother's mark?
i Yes, sir.
Q. That did Mr. Foxley say, if anything, it was necessary
for you to do?
L, ’,‘Fellf that is all he snid. He said that if the land
was sold, he would pay us out of it, and then for the money‘
to be paid for Josephine and Ray, pay their guardion, and

if therc was any money for us, he would send it to Fort el
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jther you could go home?

Did Mr. Foxley say anything to you about

Yes, he told us to go 1ome now, we were through.

‘Did he say anything to you about looking after your
serests?

That is whot he said. e said, I am your lawyer, I
Il attend to everythin:; for you. Ie said, you just

we it in my hands, he said.

Do you recall zbout how long it was before you ever
ird anything about the matter after that?

»It was soon after father passed away. I think it was
vst about a year or so, when Donner was superintendent,
y, then we heard something about money coming from Brig-
1, nine hundred doll~rs. Uonner exnlained to us that
uar hundred dollars wms to come to us heirs, and five
ndred doll~rs to the lawyer, and so wc took the money,
rselves, there in the office, and then my mother said,
cre is not cnough for thot lamd; we are not getting
ything out of thct laad; that is our land; it looks as

ugh that is not cncugh. What shall we do? Then we
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25 moncy scnt bg.ck +to bhim; we wen't kocep it home;
will just send it boack, unless they pay us morc than thy
bundred dollars, or we will let the land go out of ourse
vic hove a right to scc Lo the deced is to that 1-ad, So;
told Donner. Heo scid 2ll right, T vill ngree +ith you o
Fe said, thet is not enoﬁgh, snd so he said, wo will semd
money beek, Thot is the last I heard of thot money, It
sent over to us r.t-_jd it w~s scnt back.s It h-s becn still
standing thet way, from that time on.
G That is all you heard ﬁbout it from thnt time on?
L Yes,
¢ But you have at diffcrent times spokon to the supcrint
dent?
L Tell, I havc talked with the superintendent about ton
ers, a time or two, ond tricd to get a foothold some wmy,
that we covld takc it up, snd then our supcrintendent stif
that we had to hire mother lawyer before we cver couldH
that land or the mency. *e were helpless, beeause we vor
Government words. e had te hove sn outside lowyers

& I take it, thot neithcr you nor any of vour brothersd

3 3 o n sxr %
§)%71§1;§5§7F ﬁe S..V‘Y)g)nq\ &9"91’177‘1[‘7;1}’1’1/1(9; f{)/j‘;’g?’i\_{bﬁr/IBQMM}':MU Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-274~
Transeript
2o e Yo, they nover got any of it.
'Q Yone of the moncy r©1s ever paid to either one of you?
s No, nonc of us cver got a cent, even got & red penny,
not & red penny. ‘e ncver cven got that.
MR, 0"MALLEY: That is 2all.
CROSS EX/\MINATICN.
R, LCE: Q. You say you spent considerable time down
at Washakie, Lucy?
i Yes, I have becn to Washakie lotsr of times.
Q  Your friends and relotives .live there at Washakioe?
4 Yes, my aunt lives there.
Q You hove lived thare considerable time, your§elf,
haven't you?
A Tell, not live thare, but just visit, something like
two weeks or for o diy, or something like that. That
is the longest I havs cever stayed at Tiashakie.
Q V“hen did you first tolk this motter over with the
Indian Superintendent, what you should have, and about
your affairs?
4 vhen Donner, whon he came in, I took it up with him.
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24 A, Oh, that is about twenty, twenty-two years op
or twenty-onc ycars, somet}{ing like that.
MR. 10TE: Thot is all.
MR. O'MALLEY: Q. You say thet you spent some time at
Vashakie?
A Yes, sir.
Q@ That is some twenty years ago, wasn't it, thet you used
to visit there?
i Yes, sir.
Q@ Uo you recall about the last time you visited nt Washakie!

e visited when we would go through on these trips here,

.
foaS

¢ Yes. A, Ve visited when we went on through Washakie ond
when we went back home.

Q@ Have you visited in Vashakie since that time?

L I visited Viashakie when I visited my aunt there, when sh
passed away.

Q Vhen your aunt passed away?

A Yes sir.

€ You just went to “ashakie on visits?

L Yes.

MR. O'MLLLEY: THnt is all. MR, LOWE: That ig all,
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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27

a witness prduced in behalf of the plaintiff, being first
duly sworn, testified as follows.

JOSEPHINE POCATELLO

DIRECT EXAMI[ATION,
. C"LLLEY: Q State your name plcasc.
. Josephine Pocatello.
Q There do you 1'1voi -- reside? A A4t Fort Hall Reserva-
tion.
@ You are a daughter of “2shinjton Pocatello and Minnie
Pocatcllo? A Yes, sir.
Q Lucy Pocﬁtello Johnson is your sister?
i Yes, sir.
Q@ 4nd Ray Poeatello is your brother?
4 Yes, sir.
Q@ Then you four are the only children of washington
Pocatello 2nd Minnie Pocntello?
4 Yes, sir.
Q You den't recall the time you come to Brighem City
°t the time of ~ probotion of an estate; vyou don't even
reenll that, do you?

4 I just can borely romember it.
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27 Q@ You don't remomber anything thet hanpened ot
that time?
4 No, I den't.
MR. O'MiLLEY: I tﬂink that is all,
MR. LOTE: Nec cross examinations
MR. O'MALLEY: Tloc plaintiff rests.
MR. LCLE: low, if the Court please, bofore we proceed,
there is one matlier that I wish to corrcet cur plendings e
Ih our ansver, tle criginnl answer filed herein, we ollege
that this nction is bhorred by the State statutes of limite
tions, of thc Stete of Ttah, ~nd particularly by the prov
isions of Scction 104-2-5 and 104-2-§; ~nd ve dosire to
ndd to cnother scction, 104-2-7. I ask permission to amend
our ansxnrér, ns tc the first couse of 2ction, by interlinoe
tion by adding tlo ~dditionnl section 104-2-7,
MR. C'VALLEY: MNc cbjcetion.
THE CCURT: The ¢mendment may be mrde.
MRe LOTE: If I ray do thff"£ by interlinection?
THE CCURT: Ycs.
MR. IC"E: If the Court plecse, we have a stipul~tion vhioh
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7 paragraph ten. "It will be furthor stipulated
the trnl of snid cause that certificd copies of homo-
cad Procf on filc in thc General Land Office covering
mestead Entry #2407,00 mey be offered at the trial of
id cruse subject cnly to the objcotiom regarding the

tericlity of the samc."

I might statc that we have re-
.oived from the Land Cffice, United Statcs Land Cfficc.
ctostatic cepics of Homestead Proof, testimeny of wit-
188, Hemestend Proof, testimony of claimant, to support
; the Homcstead Proof, testimony of witnesses, Homestead
reef, testimeny of cloimont. I sont my letter to the
:)neral Land Office, tc the commissioner of the General
nd Office nt "nshington, to send us photcstatic copies
:.‘ all of the instruments, including the patent, and tell-
g him thot it wns required by the 14th of this month,

id we would apprecinte their early nttention to these
tterse I now desire to cffer--first, have marked these
struments as dcfendants Exhibit "1" and offer them in
idenco ns being part of the rocerds in the Generzl Land
v‘fioo relating to this notont.

AR A Y44
L CYULLEY: o have ne cbject pirticularly, only on-
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29 cumbering the reccrd. I think they are incomy
irrelevoant and immnterial. Thot is the cnly cbjectiony
to them.

THE CCURT: .11 right, the exhibits are reccived,

MR. LOUE: "e offer them for the purpcse of shewing tht
had rencunced their tribal relaticns and take up the civf i
life. I should alsc likec the stipuloticon of counsel tha
the ccmplete photostatic files from Vashingten nre recei
that the additicnal entries may be offered in ccmnection
this exhibit, which has nlready been offered in evidence,
cempleting the entire transceript of the patent files with
erence to this land, that they may be nttached and mdea
of this exhibit.

MR. O'NALLEY: I don't think that we have any cobjecticn
THE CCURT: Very well, thot may be the understanding.
they come that may be deemed a part of the reccrd.

MR. O'MALLEY: Yes.

IR. I0TE: That is satisfactery. Thet is a complete filé
THE CCTRT: The applicaticn fcr the homestend, and whe ™

the fees, and statements as tc whether the applicent el
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.g M. IOTE: Yes.
¢n . LIEY: That is immatericl. That can be added.
., L0E: Yes. ¥ew, if the Ccurt pleasc, for the pur~
J~se of saving time, we have a letter here from the
-unty Tressurcr in roference te the taxes. Te can prcb-
_oly stipul~te with ccunsel as to the poynent cf these
wxese I might stot2 that we are in o position to prove
1t the lcttor of tae Ccunty lreasurer of Box Elder
unty, Utah, stat es, that it appears from Box Elder
unty's recerds that the cast half of the scutheast
-rter cf section twelve, township eleven north, range
west, vas nssossed for the first time in 1919 to Yactes
m, an Indi~n. Fren 1920 tc 1925, inclusive, it wos
ssessed tc . I, Grover, ond from 1926 tc 1938, inclus-
e, was asscssed tc Jeseph E. Robinscn and imasa L. Clark.
¢ taxcs h~ve been paid each yoar befere delinquency with
¢ ¢xcepticn cf 1921, 1922, 1924, and these vicre ro-
emed by «+, I, Grevor. “then taxes arc paid before de-
Aqueney, we keop ne reeerd of the person paying the tax.
Wover, it is gencrally assumed that the cwner pays the

5‘70801(’;@1 ft(h?(l Qg XL‘ y du(/\ 5 ling far digitizatior /()\nlul’/)) the lu siitute o 1[11\(1 m tmt/ Ll/mn Su\uu
#’m/ &II\LILLﬂjL((HL T'Uﬁhnﬁripéhr (llm“r?/(d/n r791m7 ﬁm r ! ™

Machine-generated OCR, may contain errors.



281+
Transcript
29 to preve that: if you will stipulate to it, it
will save us the necessity of calling here the County
Treasurer, ’

i

MR. O'MALLEY: Yes, we will stipulate, we are ready to
stipulate with you, provided you stipulate that they
have rented these lands all the time.

MR. LOWE : Yes,

MR. O'MALLEY: Te are willing to stipulatée that these
men contracted to pay the taxes, Mr. Lowe, but we don't
admit that theyv paid our taxes; that the property rented
all the time, tlat the rentel paid more than the taxes
from an undivided one-third interest. I am willing to
stipulate that they paid the taxes--that is the record,

I am not willing to stipuvlate that they paid it out of .
their own funds. I want to insist that they were paid o
of the rentals cf the property. '

MR. LOWE: That is the way I have understcod Mr, O'lally
contention here, that the taxes, as he alleges, were pali
from the proceecs of the farm, With that stipulation, we
offer defendants' Exhibit "3",

MR. O'MALLEY: With the understanding that they were pail -
out of the rentesl value of the property.

MR. LOVE: I don't know what the exhibits show.

MR. O'MALLEY: Well-

MR. LOE: At least, we admit that we rented the propert

and got some returns,
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29 THE COURT: Exhibit "5" is received then.
R. LOVE: YNow, lMr. (t*Malley, the pleadings show that
ir. Grover purchased 3 water right for this property.
We likewise allege improvements. We now show to counsel
defendants' proposed E<hibit "4", being a letter from
the Utah-Ideho Suger Company, in reference to a contract
to purchase, by Mr. Grover, and his payments thereon.
I ask if you will stipulate that that letter correctly
states the facts as to that water application and the
payments made thereon?
MR. C'MALLEY: We will so stipulate.
JR. 10"E: e therefore offer defondants' exhibit "4"
in evidence.
THE C(URT: It is reccived.
MR. LOE: Ve now offer in cvidence defendants' exhibit
"5", being an abstract by John W. Phillips, extended by
Norman Lee, as of the 28th day of March, 4. D. 1925, at
ten:thirty-five .M., being the abstract of title now
held by the dcfendants in this action.
MR. O'MALLEY: Just one‘second, now., We want to glance

over s s . -~ .
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29 tions.
THE CCURT: All right, it mny be reccived.
IR. LOWE: That comes up to and included the deed to these
defendants. Wc now offcer in evidence, in the Estate of ang
ichah, deceased, petition for intervention, signed by *illp
%, Ray, United Stntes District Attorncv, and Isanc Blair
Assistant Uniced States Attorncy, with the stipulation of o
sel dated June 20th, 1219, order of the Court, Justin U, Ca)
dated June 21st, 1919, all of which were filed in tﬁoofﬁ&
of the Clerk of the District Court cf PRox Elder County, Utah
June 21st, 1919, together with a motion.to dismiss dated ql*
28th, 1921, signecd by Charles M, Morris, United States attor
ney, filed in the office of the Clerk of the Court under di,
of July 28th, 1931, 1921, an order of dismissal, signed by °
Llbert 4, Lew, Judge, dated July 28th, 1921, filed with the *
clerk of the court on the same date.
MR. C'MALLEY: We object to the offer on the ground that it
is incompetent, irrelevant and immaterial; it is not binding
in any way in this case; it is ~n altogether difforcnt rdnit

istrator. It has got nothing tc do with this. proncrty. It

. S T c i 3 = . Lo . o s
d Oﬁfzﬁ«'{)/%}/(aliﬂw "S.."ﬂ Qll‘f}l/I(({‘%}IyLQ};’ZIJj%H(/IH or g’g@lf:a‘?‘f’(‘% ;g./"hichj;h'Qw p\'ltﬁnlnx.\'eﬁ&(ﬁ/ Llllnj\' "I};Lﬁ cns
Library Services and Technology Act, administered by the Utah State Library. ‘*
Machine-generated OCR, may contain errors.



~284-

Transcript

30 (argument) |
THE CCURT: Pro forma, the objcction may be overruled,
founsel moy crgue the matter =t the conclusion of the
cas€e
R, O'FALLEY: I wont the record to showthat we object
.on the ground, 2lso, that it is incompetent, irrelevent
and immaterial, and it is not an clcement of estoppel
in any way ~s against the plaintiffs in this case.
THE CCURT: Very well.
IR. LOE: ""e likowise offcr in evidencé, in the
Estate of .ad-ga-gec, petition of intorvention of Wil-
liam ™, Ray omd Iscac Blair Evans, Vated December 18th,
1918, the stipulation of counsel, deted Decembor 16th,
and the order of the Court, Justin U, Call, Judge,
~doted Deeember 18th, 1918, 2ll filed in the office of
the clerk of the court under date of Decemﬁer 18th,
1918, tho motion to dismiss dated July 28th, 1921 by
i Charles M, Morris, United States Attorney, the order
~of dismissnl signed by Judge “lbert 4. Lew, under date
-of July 28th, 1921,

f S]w%olgg;l[]ﬁj;i Qui/l‘h@(;t' LibeSy. tlh/ﬁi{ 1S AMCatids jﬂbuﬂl 'tii‘/@n\'n'mlﬁ)fﬂmlhﬁl AN Semices
" Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



~280 -
Transcript

3 0 one.

MR. LOWE: Yes. Tie likewise offer in evidence the petiti
for intervention and the stipulation of counsel, and the g
er permitting J‘Tn'bervention with the motion for dismissal g
the order of dismissal in the Estate of Geeump, and in the
estate of Ar-ri-neap. That is the same as the other.
MR, O'M/LLEY: The same objection to each and every one of
them on the same prounds, without repeating them,

THE COURT: The same may be received in evidence, pro fon

I think we will trke our noon recess at this time.

Thursday, September 14th, 1939,
1:30 P-NI-

THE CCURT: You may proceed.
AMASA L. CLARK

one of the defendents, produced in behalf of the defendant
being first duly sworn, testified as follows:

DIRECT EXAMINATION.

MR. LOWE: Q. Stete your neme, please.

A Amasa L. Clark.

Q TWhere do you reside? A Farmington, Utah,

Q How o0ld arc you? A Seventy-four.
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¢, How long have you resided at Farmington?

ve

A1l my life.

What is your business? A Cashier of the Davis
suntv Bank, Vice-President and Cashicr,

How long have you bes=n affiliated with the Davis
sty Bank? A Since 1892.

You have some eccclesiastical positions in the home

own?

“Re O'MALIEY: Just a moments

-R. I0VE: I want to qualify him as to the standing in

she community.

R, O'MALLEY: 'Je object to it as incompetent, irrel-

svant and immaterial,

YR, LOYE: Q Have you held some positions other than

~the positions with the Yavis County Bank?

A T served a couple of terms as mayor. I served on
the county school board, as troasurer.

@ “ny other positions?

4T was bishop of the Farmington vard for six ycars,

fifteon years. Since that time I have been in the scout

work, I am scout cxceutive of the Salt Lake cowmcil.
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3l

A Yes, sir.

Q You ere one of thc defendants in this actig

Q@ You recall one A, I, Grover in his lifetime?

L Yes, sir.

O

Is he still living?

A Yo, sir.

Q Then did he die, if you know?
A It seems to me a couple of years ago. I cannot rcell”

Q You procured a deed from Mr., Grover for the ground in. .
question on the 1Zth of March, 1925, did you?

A Yes, sir.

Q #t that time of the tronsaction there was delivered to
this abstract of title which is designated as defendantd
exhibit "5"? A. Yes, sir.

Q@ What was the consideration for this deed?

A $12,500.00.

Q I notice the deed is a joint deed to you and Joseph &
Robinson.

A Yes, sir.

Q€ In that consideration of $12,500,00, did you assume i

s Ry P Je ;
indcbrednans amoinst the property?
B
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‘i33‘ A, No, sir, we got a clear title.

At that time was therc a mortgage?

Oh, ycs, there was a mortgage to the State of Utah
o seven thousand dollars. Of course, that was paid,
1d the taxes were paid, aand other expenses

The balance was paid to llr. Grover in cash?

Yes, sir.

At the time you procurzad this deed, did you have any

1sgowledgé of ony claim on the part of the plaintiffs in
1is action to this land?
e C'MALLEY: That is objected to as incompetent,
sfrelevant and immaterial, calling for the conclusion
£ the witness and self-serving.
iE COURT: Overrulecd.
N OfM"xILEY: Exception.
No, sir, I didn't,.
1 LOWE: Q After you received this deed, state
ether or not you went into possession of the property?
Yes, sir, we did.
And have you and Mr. Robinson had possession of this

‘operty at all times since the datec of this deed?
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32 A Yes, sir.
Q And during that time since March = A, 12th,
Q Since March 12th, 1925, state whether or not you by
farmed it ?
A Yes, sir, wc have.
Q Each and every year ?
A Yes, sir.
Q Whot was the condition of the ground when you first
cured it as to being lecvel or otherwise?
A Well, the parties to whom we rented it claimed thi
needed a lot of work done to level it, and they asked
buy a fresno, thcy wanted us to buy a frosné,andtmt
nceded to do a lot of work in lcveling the ground, osp
ially cn thc cast portion,
Q Did you moke rn allowance for that?
L Yes, sir.
Q For those services in the remtal of the property!
4 Ch, yos.
Q What is thc ccnditions of the land ns to being low
in good condition for farming ncw as compvrcdvﬁthm°

.
first got the lard?
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



=290-

Transcript

37 4 It is in very much better condition.
Q Just explain in detail, if you will, bishop, what
you mean by that?
A Tie have allowed several hundred dollars for the lev-
eling that they have done for the work in grading and
scraoing and leveling the ground.s It is in much better
condition now,
Q@ luring this time since you procured the title to the
property, you have paid thc taxes cach and every year?
A Yes, sir.
Q You have claimed the land, yourselves?
A Yes, sir.
Q Openly, and farmed it?
« Yes, sir,
Q Claimed it as agrinst all persons?
4+ Yes, sir.
Q@ I ask you whether or not during that period of time
ony person has disputed your right to the ownership of
this property prior to the time of the filing of this
complaint?

A
4 '

: Mo, thoy haven't, ... === o N
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33 ) Q Tor e you during any of that time Visitcd by;

of these plaintiffs?

4 No, sir.

G In refcrence to your not being the owmer?

A No, sir.

Q During that time the property has been enclosed with.
substantial caclosure, hes it?

A Yes, sir.

@ You have kept that up during all the time, the fence
around the property?

i Yes, sire.

Q 1In purchasing this property you relied upon the title
shown in the abstract of title, did you?

A Yes, sir.

MR. O'MLILEY: That is objected to as calling for the con
sion of the witness.

MR. LOVE: It merely goes to the good faith.

THE CCURT: He mcy answer.

L Yes, sir.

MR. O'MALLEY: Exception.

A Ye,s% we relied om thet title as. shov
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7y MR. I0"E: Q. Did you know Albert Saylor?
I nover saw him.

. LOVE: And as to Albert Szylor, are you willing to
inulate that he has been dead for bettor than twenty
wrs, M. C'Malley?

. O'M.LLEY: Yes, we will stipulate the record can

ow that Albert Saylor died around 1917, 1918 or 1919.

. LC"E: Q. Did you know U, F, Diteman?

I never saw him to know him, no.

. LO"E: Ve allege here that Mr. Diteman is e non-res-
ent of the Stat e, and now resides near Par tland, 0regon,
- 1s a man past eighty-five yecars of age. e could not
ing lr, Viteman down, i? his testimony was material,
‘rcason of the fact that he cannot remember anything
: ,:..:out it, as being old anl inform, and he don't like to
stify, but I do want counsel to admit that he is ine
mpetent. Vo you happen to know about that, Mr.
Malley?
« O'MALIEY: No, I don't know anything about hime I
n't think it is material. What is your point?

g, N .
« WO"E: I have a letter from Mr. Diteman that he
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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3.% cannot remember anything about the transactig
MR. O'MALLEY: I think it is immaterial, irrelovant sy
competent, anywny.
IRe LOWE: I had betteor come back to that,
MR+ O'MALLEY: .11 right,
VR. LOWE: Do you hrve any knowlcdge as to the First
al Bank of Pceatcllo, Idaho?
A Vo, sir.
MR. LCWE: It is stipulated in this case that the First!,
ional Bank of Pocatello, Idaho, is defunct and hos been!
a good many ycars, Mr, O'Malley,
MR. O'MiLLEY: Or, I gucss about eight or ninec years.
MR. LOYE: Q. Did you know Charles E. Foxley?
4 No, sire.

MR, LOWE: That is all,

CROSS EXAMINATION,
MR. O'MALLEY: Q. DNow, Mr. Clark, you roside, you s -
Farmington?
A Yes, sir.

Q Of course you ncver lived on this property?

" .

o No, sire , P . o , .
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‘ 25~ Q. ‘“hen you and lir. Kobinson purchased the

“proporty, it was under a lecasec, wasn't it, under a
written lease, with o Jap?

It seems to me it was, yes.
Q I show you plaintiffs' Exhibit "L", which has been
admitted in evidence; do you recall whether, when you
purchased the property, that lcase cxisted on the prop-
erty?
A Yes, sir, this was dated in 1923.
- Q For threec years? 4 I think that was right, for
1925, vcs.
@ That lease calls for the delivery of two hundred and
thirty-two tons of bzets annually. The last year, 1925,
this lessee deliverel these beets as rental of the farm
thrt year?
L He didn't deliver it to us.
Q@ I mcan to the sugar company?
4 I don't know.
% Who collected tho rent during all the years, MNr.

Clark, since you cnd Mr. Robinson bought the property;

did i i nsor?
S]wn.\'uyus?}%' r/z? F/ ngﬁrgﬁ LI(\/A\;I'.Lﬁv‘tlgq‘lp}fﬂrglﬁIQI.II:.L"Liﬁ_'LUi(W provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-295~

Transcript

35 4L It came to me.
Q It has been rented every year, hasn't it, since?
A Yes.
@ Hoven't you got any recollection that this Jap lessee de
livered these beets in 1925, to the Sugar Compamy, 232 tons-
of beets, as rental, out of the first boets?
46 I den't think I recall mmy transaction, other than that
we took it probably after that. I don't remember ab§ut thig::
delivery. I didn't handle any transaction concerning thess
beets.
Q But do you recall who paid you the renmtal in 19257
A 1925, no. I can't say just how that was, the amount of
that rent for 1925, ¥e toeck it in March,
Q You don't recell whether you collected the rental in 184
or not?
A I don't think we did.
Q You took the rroperty over inb March?
A Yes, we did.
Q@ Haven't you gct any recollection of how you collccted th

rental in 19257

4 I could no% state., That is so long back. prob'xbl
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3e got a record of it, but I don't think it came

o us.

Q You don't think it came to you?
‘A I don't think for that year.
'Q Now, you say it is enclosed by a fence, that is the
whole property is enclosed by & fence; is that true; the
-whole eighty acres? about sixty-five acres of it is
-enclosed by a fence; is that right?
I think it is practically enclosed. I think prob-
ably around on the east side there--
‘@ You think the whole eighty acres is enclosed?
‘A T think it may be opea on the. east side. I Can't
remember.,
Q N@w, then, you collected the rent every year since
1925, did you not?
A Well, we attempted to collect it. It was due us,
but some years we lost out because of failure of the

lessee,

Q You rented the whole eighty?

A Yes, sir.
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26 thnever you did collect the rent?
A Yes, sir, that was the understanding.
Q Now, you spoke about it being uneven; do you know wy
parts are uneven?
A Yes, sir.
Q@ VWhat parts? f The east part, specially the northess
part.
Q That has never been divided into two~thirds, or onet]
by a fence? or arything, has it?
A Heavens, nc.
Q You knew, when you purchased the property, Mr. Clark,
it had been decreed by the probate court, an undivided &
thirds to one person, and an undivided one third to anotl
person, .did you not?
A No, sir, I di¢n't know it.
Q You didn't consult the record at all, yourself?
i No, sir, I just bought it from the--I assumed that th
State of Utsh had passed title. I bought it with the it

that the abstract shows it.

Q@ You assumed because the State of Utah had appraisedt

the -
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37

i Yes ’ sir.

erty, that that was a good title?

BY MR. MiSON: Q Vhen you got this property, at the
time you purchased it from Mr. Grover, you didn't go
the property at all?

i Yoo

Q Cf your own knowledge you didn't know whether this
property was gravelly or rough?

A Yes, sir, I did, because I was on it just after we

purchased it, yes.

on

Q You just went on it after you purchased it. Uid you

ever have any conversations with A. I. Grover x;elativ
to this piece of property, when you purchased it?

4 No, I can't say that I did.

? You didn't have any conversation with him relative
to the income he had received from it?

4 I think he said that it was leased under good con-
ditions,

? That it was a bargain, good land, under good con-
ditions?

A 0]
4 Yes, sir, . . N , .
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27 Q Vid you ask him what theose conditions were?

A No, sir.

Q Didn't he ever tell you that he had leased it to these
Japs for so much rental, orthirty dollars pcr acre per yea
A He may have said that, too. He may have said that at
that time, yes. .

Q Now, in your opinion, Mr. Clark, a piece of land, rent-
ing for thirty dollars per acre, cash rental, per ycar, res
quired a good pieee of property?

A At that time, and what it was after thet, in succeeding
years, is toﬁally differen‘b.

Q You said, Mr. Clark, that there was a couple of years tl
you never realized any income from this property. Is that
correct?

A Yes, sir. It was mcager. I know that the rent was not
collected. ‘e lost most of the rent for the first few year
Q  How did you lecase it; share lease or cash?

A I think it was on a cash basis. I think it was on a o8
basis later.,

Q Let us sce; you said that you purchased it for #12,500.(

& Yes, sir.
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' 29 Q .t the timc that Mr. Grovor sold this prop=-
erty he was in straishtened financial circumstances,
wasn't he?
I think he vas.
"¢ So that he was just coming out from under the deal
with the State Land Board.
4 Yes, sir. He needed it.
9 How much did you receive from this property last
year?
L $930.00, I think, '
Q $930.00? By the way, Mr. Clark, in 1925, was it,
- vhen you purchased this property?
A Yes, sir.
Q %hat was ground selling for in this vicinity of _
this property, other ground, that you happen to know,
of your own knowledge?
4 At that time land, I guess, good land, was worth
from two hundred to. three hundred dollars &n acre.
Q Y% you know of any oparcels near by seclling for that

price?

! ver AF. o e . 3 s 5 .
S]&n.\'u)mpb;' I/J(IS.JQDnJ((\ tm‘ Lihrlj\ 2 m;)g-furaf’nmﬁ&)‘}lﬁ'lchﬂ ﬂ']thlﬂz,@ﬂtﬁfe (7?’\‘7)[‘;2’1IHI'"IH;?/Z)!(/)‘)‘UIM‘\.'IL'U,\'
Library Services and Technology Act, administered by the Utah State Library.

Machine-generated OCR, may contain errors.



~301-
Transcript ‘ '
3y somovhepe, about ¥200<0Q, +175.00. I know that
land dropped t& #175.00 later.
NiRa MASON: That iS all.
MR. LOWE: That is all,
JOSEPH E. ROBINSON

one of the defendants, produced as a witness in behalf o
the defendants, teing first duly sworn, testified as fol

DIRECT EXAMINATION.

MR. LOVE: Statc your name.

A Joseph E, Robinson,

Q VWhat is your age? 4 Sixty-nine,

Q WVhere do you reside? & sal’t Lake City,

Q You are associated with Mr. Clark, who just left the
witness stand?

A - Yes, sir.

Q You are oné of the defendaﬁts and a half owner of thi
real egtate in question?

L Yes, sir.

¢ You have fesided in Box Elder County for somc years,
you? 4L Yes, sir.

€ You raised vour family in Box Elder County?
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37 EXN 1‘;‘3 di d .

Q +<nd you ranched in this county? & Yes, sir.

Q@ Yo you have a farm at Fielding? A Yes, sir.
Q Oversee it? A Yes, sir.
Q Some of your children still on the farm?

4 None of them.

@ But you wecre a resident of this County for a long
time, till you moved to Salt Lake City?

A Yes, sir.

Q Did you know A. I. Grover?

a 1 did.

Q Yid you know this ground about the fall of 1919
when Mr, Grover is alleged to have purchased it?

4 I could nos say. I knew the territory. I had
been over in A"chat neighborhood. |
Q But you hain't paid attention to it? 4. Yo.

Q I ask you 'rhether you know whother Mr. Grover
farmed that property after 19197

4 Yes, I knor he farmed it.

9 State whether or not he farmed it each and every

year unvil yoa purchascd that tract in 1925 in March?
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39
self worked on it, and they had lived on the farm every ye:

A He had farmed it right along, yes. He had hir

to get it in shape to water it.

Q You saw the general operations, in a general way, on the
farm?

A Each and every year, we lived in that neighborhood, clos
to me.

Q There was some leveling done?

A Yes. Of course, I wasn't there every year while he had
ite Then I was by there a good deal. I didn't pay so much
attention to it while he owned it, #“fter we bought the pla
I was on the place. I was watching it,

You’know it was farmed each and every year?

Yes, sir.

By him_or by his supervision?

By him, yes, sir.

o P O o

Since you procured the deed in March of 1925, you and

Bishop Clark have farmed it at all times?

A

A Yes, sir.
Q The Bishop said that you paid $12,500.00; that is corres

! .
«  Yes, sir.
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#o6 Q. You paid the consideration, in addition,
a5 set forth in the mortgage?

4 Yes, sir.
‘@ You paid some texes, and then the balance went to
Grover.
A I paid cash for my share right down.
Q fnd left it to Bishop Clark, let him finish?
4 Yes, sire
Q To care for the straightening up of the title?
4+ Yes, sir. | |
Q &t the time you purchased it, did you have aﬁy
knowledge of any claim on the part of these Indians?
A None whatever, |
Q@ Of ownership to the land? A No, sir.
¢ It has never been called to your attention that they
claimed any interest in it? A None whatever.
Q it no time?
A At no time.
Q Each and every year you have been on it, or your

tenants?

Spbnuu ¢171 (Q'egmlgénh/tbﬁm P};é}hggn meﬁ@;n &ﬁdmwm ;Lﬁ n;ﬂylmgﬂ zl;ﬁl’@m\ vices
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48 by there. I was overseeing it.
Q 4nd you have claimed it adversely?
A Yes, sir.
Q Under a claim of right? 4 Yes, sir.
Q You have fenced it, or kept up the fence?
A Yes, sir.
Q@ 1Is it entirely enclosed with a fgnce?
A Yes, there is two or three wires, about three wires,
around the place. T don't know whether there is any more
than that, or not. ZThe fence is right around it. Of cow
part is in waste land, down on the river.
Q “re there irrigation ditches on the property?
A Yes, sir, there arc irrigating ditches,
Q “nd were during each and every ycar? A Yes sir.
Q What c¢rops have you raised on it?
A Raised tomatoes, beets, hay and grain,
Q Are they similar to the crops Mr. Grover raised inl919°
until you got it?
A Grover, I think he raised boets protty well,

Q Most every ycer?

s .

A Y . .ol o ) ) . ) )
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41 Q “hat about you and My. Clark, have you made
any improvements by way of leveling the graand?
1 Yes, sire.
¢ Tcll the ccurt what you did?
A On this one side wc used a fresno, pushing down the
high places, so you could get water on it, and then fix
the ditches so you could water it.
? Thnt would you say the cost of such work amounted to?
a I would not know just what that would be. Those that
did the work would 'mow more themsclves what that work
would be,
Q The tenants took it ocut of the rent?
4 Well, yes,
| Q Yid you know any of these parties, other than &, I,
Grover-=ilbert Saylor, U. F. Diteman or Charles Foxley?
L Neither one of them.
Q Did you know any--did you know the First Matiomal
Bank of Pocatello, or any of its officers or directors?
i Yo, sir, |
Q Diq you know anything about an alleged escrow agree-

? 3 . -
; M, T TR s 1 . .
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4| CROSS EXAMINATION

MR. MiSCN: Q You stated that you took the cost of leoveli:
this ground out of the rent; just how did you figure it?
4L By doing this work, we furnished several sacks of lucerr
seceds The farm was run down.

Q You furnished several sacks of lucern seed? 4 Yes, s
Q Yid you furnish anything else? ‘f* No, sir.

Q To pay for the leveling? 4 DNo, sir,

Q That is the only consideration you gave for leveling th.
farm?

A We let him have it a little cheaper. He had done some
extra work.

Q About howmuch less, do you recall? 4 No.

Q VNow, you were on this farm you say before you purchased
it? A I have been on there.

Q Before purchasing it? 4 In that neighborhood, I say,
a good many yearses

Q Well, now, this piece of property lies--if I might digr
a little. The rcad that goes straight from Tremonton beyol
the Brown Corner., Do you know where the George Howard pro“

3 L] 3
erty is? A, Yes, sir, \
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92

for approximetely one mile, up to thc river, and then

Then you o east along that main highway

you have to go down about a half a mile; it is o £ tho
moin highway?

i Yes.

Q Had you cver ocen along there, paying any particular
attention to thot property before 19257

i Not particular. I may have bcen dowvm there. Thefe
ms amother road, of course, arcund into Tremonton.

R Yot many times, had you?

4 No.

Q This lics lovm off the main highway?

4 Ycs.

< You didn't have any particular roason to go down
thot woy? # Not particular.

2 How much of this ground vas unlevcl, how many

aeres?

[

v If you%were on therc we could tell.

S ﬁppréximatoly, that will be near cnough.
A Ticll, I think a third of it.
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43 applicetion for a loan. It says that he has sixty
five acres under cultivation, and then the balance is uncule
tivated. Now, some of this leveling has been done on the fi
teen acres?
L What do you cell the fiftcen acres?
Q@ I don't know, myself. I haven't been on the property,
£ The northeast portion thcre, there was a cross-irrige-
ting ditch there, and very uneven. That wos the worst part
it . The other, where the buildings were, that vms more lev
but there was an acre, or such a motter, there was just a
swale in therc, e had to fill that up ~nnd to gradc over the
Q That was over in the northeast portion?
A  That was on the southwest corner.
Q How many acrcs do you think you have under cultivation at
the present time? 4 Sixty ocres.
Q You haven't any more than that?
A TWo, sir.
Q ‘he reason I nsk, Mr. Grover's application said there wms
sixty-five acrcs under cultivation at that time. I don't

know where he would get his sixty-five in there. is I unde

. . .
stand it, therce are two ditchces that run diagcnnl?
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) 4\)’)

i They have been thore ever since you cen rememboer?

4 Yes, sir.

2% Yes, sir.
0 #nd this h~s been under irrigation probably for the
last twenty yecars?
‘2 Yes, sir,
-Q Or twenty-five ycars? + Yes, sir,
Q) ¥ere you ever down to this property when Bishop Moroni
%ard was mannging it for the Indians?
‘L Yos, sir, I went to sce Moroni ¥ard about these other
parties claimed that thev had bought this right of way
through there for that ditch, but “ard told mc then he
was looking after it for the Indians. They claimed they
-~ bought it, but they didn't.
@ ¥hot work have vou dene in repoiring the fences, put-
ting in posts and keeping up the foncos?
4 Scllman has becn doing all that work.
~Q He has just repaired the feace that was alrecady there?
: A He hos kept it up. It is i1 good shape.
S MR, O'MALIEY: Q Do you know if this particular eighty

acres of land was irrigated ani crops raised on it for a
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44 " pumber of years beforoAGrover obtained posse.
of it.
A I don't thinl- there was any--1 understood there wag
water on it till hc get it.
Q@ You don't kncw of your ovm knowledge?
A No, sq’.r.
? I cce,
MR. O'MiILLEY: That is all,
MR. LOVE: That is all. One other matter. I am in:
embarrassing situation here, your Honor. ™e allege in
answer that Grover is dcad; that 4lbert Saylor is dece
Albert Saylor vrs thc attorney representing Mr, Ditema
has been for twenty years dececased. U, F. Diteman is
er a resident of the State. Fe is now past the age of
five and unable to ~ppear and testify as to the frets
case. I have hed correspondence with him up near For¥
Oregon, and he rdviges me that he is infirm, - I hesita
testify in this casc as te things I know of my ovm ka
having been asscciated with {:;hose Indions in certaino
Indian cascs; trat Mr. Grover was presont and had know

of the fact that these potents or petiticns +ore on fi
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) f Mr. Grover was very often present in court. He

-
| ; dead and cannot be had. I do not want to t estify and
.‘rgue the facts in the case. I think it is admitted that
1 First National Bark is defunct and has been for many
sarse I think that is all the testimony we have, Ve
ests

R, O'MALLEY: e are willing to accomodate you in any

ey, Ip vou want to stinulate that Grover, if he were
-ere, would so testify, that he was familiar with these
~etitions being filed -=-

“Re I0"E: Yes, that is what it would show.

‘R. O'MALLEY: I will stipulate, but I want to enter an
‘bjection that it is incompetent, irrelevant and immater-
al and does not tend to prove or disprove any of the
’ssues in this case.

‘HE COURT: The objection may be overruled, the stipula=-
fon deemed in evidence.

R, O'MALLEY: ™e are willing to show that, but we object
0 it as incompetent, irrelevant and immaterial.

R. LOWE: With that stipulation we rest.

[R lS'pOl!(M(:[L'EJEY/:QUim}:ﬂf eaoanre lg_c/l'ﬂa/fl_r :zfmfl'(y'mm/(gﬂis/u/ﬁ\ﬁh nl,\ziitlf(’ r@mgelib@bfrriwﬂ
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17“{ defendants entered a letter from the Utah Idan
Lompany , giving the émou,nts paid for the water right by
ver, and it was agroed that if the Utah Idaho Sugar Comps
were present, that they would testify that the price of t
peid by the Utah Idaho Sugar Company at Garland, Uteh, fo
years 1920, 1921, 1922, and 1924, arc as stated in the Ut
Idaho Company letter to Attorney P. C. O'Malley, dated =y
30th, 1939. %e ask to heove this letter introduced in evi
or else to have that statement in the record.
MR. LOWE: ©No objection to offering the letter.
THE CCURT: FHave it identified, Mr. O'Malley.
MRe C'MALLEY: That is exhibit "N",
THE COURT: It is received.
MR. O'M'AILEFK: Plaintiff offers in evidence, plaintiffs
exhibit "0O", for identification, the account and petition
of settlement of "7, E, Getsz, administrator, for the renta
the premises involved in this action, for the year 1917,
showing thet it ronted for a cash rent of 650,00, and o
permission to file a‘ ccrtified copy.
MR« IOYE: I will stipulate with you that the account dooi, |

80 show,
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4o~ MR. O'MALLEY: 4ll right. Will you stipulate
that during the years 1917, 1918, and 1919, that the
administrator, "illiam E, Getz, rented the property for
a cash rental of $650,00 a yecar?
R. IC"E: I don't know that the files so show.
MR. O'M.LIEY: I don't know. I was looking here. I don't
find it in here. So wc 1ill let it rest for that one |
year. Strike out that last part. |
MR. IO E: Let me surgest this. The tranvsaction of the
First Hational Bank of focatello, Idaho, that 'stipula-—
tion bctween counscl as to the recd;'ds in the Fifst Nat-
ional Bank of Pocotello, was that filed?
MR. O'M.LLEY: The original was filed in the files of
the court. Yo you wish to introduce that in evidence?
MR. LOTE: It should appsar in evidence as an exhibit.
MR. O'MALLEY: It is part of the court records, if you
want to introduce it, we would have no objections, I
am certain you will find the original in the files.
THE CCURT: Fere is thc recitation sbout the testimony
of 4, U, Scrvice.

. .. . .
M, LOE: That is it. _
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4>  THE COIRT: You offer that as part of the record?:
MR. LO"E: That ray be deemed in evidence.
MR. O'MALLEY: WNc objection.

THE COURT: That portion of the stipulation relating to the
testimony of . I. Service, if present, may be received in
evidences
MR, O'MLilliuY: No objection.

MR. LOVE: Defendants' exhibit "6" is now offereq in ev:‘tder‘ﬁi
being the stipuletion between counsel as to the matters rela”
ing to the escrovragreemenf in the First National Bark of
Pocatelloy

THE COURTs There being no objection the same is received.
MR. LO7E: I think that is all,

MR. C!'MALLEY: As I understand, your Honor, at this time th:

hearing is entircly on the first cause of rction, I take the:

fpr granted, that the Court would want to pass upon the firsh

c¢quse of action before any =ction is taken on the second

ckuse of action.
JHE COURT: Yes, that was my understanding. The record my},

¢how that you arc proceeding under the requirement of the

Court os to the first i
he 3 cause of ~ction, and yo who
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Y 4 you mey hove as to the second cause of action.
. O'Mf\LLLEY: Y(‘)So

E CCURT: But you do rest as to the first cause of

i. CMIZJLEY: Yes, I presume the Court would want to
ke it under adviscment. Do you went to haove briefs?
E CCURT: You have a stipulation here that certain
gords, if received, are going to be made a part of the
ord here. If Yaotes Owa mnde certain representations
the Uepartment of the Interior at one time, they may
rmoterial and binding here. I don'’t know till we see
Jeme  If you want to discuss it informally now, that is
lright; if there is going to be additional evidence, I
Ant to see what that is.
W"E: e will send an air mail letter and ask them
* get the exhibits back here as soon os they can.
(Remnrks).
T CCURT: ™ell, the case ig continued till the 9th of

tober, counsel to filec written briefs in the meantime.

OCTOBER 9TH, 1939, AT T70 P.M.
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qb THE CCURT: 1In the case of Laura Morris, Special

Administratrix, vs. Clark and Robinsoh, if you are rcady,
may proceed. Tic fixed this day ond hour in order to take
furthar testimony or to revigw cer‘bain' evidence that the de
endants were goirg to secure, and then, I assumec, also, we
were going to discuss the law of the case further. Is that
about the situation, gentlemen?

MR. O'MALLEY: Trat is es I understand it, Your Honor,

MR LOWE: V¢ have some further cvidence to offer, the exhi
its which hodn't been received from “ashington ~t the time
the trial, from the United States Land Office, which subseg
'{:ly arrived, and we forvarded them tc the clerk, so thnt th
photecstatic rccord in that resncet is now completec,

THE CCTRT: ™s there on understanding thot these matters
would be admitte¢ in evidence? MR. LOVE: Yes.

THE CCTRT: Have you examined them, Mr, O'Malley?

MR. O'MALLEY: Nc, I have not.

THE CCURT: Let dr., O'Malley sece them. These exhibits rofe
to the homestead proceedings. |
MR. I6TE: Yes, ctherwisec we have nothing further,

B - . .
MR. C'WAIL™Y: "¢ have no objection to the introduction of
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47 exhibits submitted.
TE COURT: Thcy mav be roceived, then, in evidence.
(Thereupon the cause is further argued to the

Jourt, ~nd by the Court taken undcr advisement).

CCTIBER 23RD, 1939.
TEE CCURT: In the casc of Laura Morris, Special Admin-
istrator vs. Clark and R inson, the Court directs that
findings and decree be prepared in favor of the defend-
ants and cgninst the plaintiff, for the reason that the
‘Court is not convinced from the record here. but what the
:full amount of the escrow had been peid by Saylor or
-Diteman, or some¢ of the other parties in interest, and
for the further reason thot it affirmatively appears thot
during the minority of these Indians an administrator was
deting, or supposed to be acting, in this Jurisdiction,
a feet which those Indians knew about for the reason that
they went to t he Supcrintendent at Fort Hall and request-
¢d certain things to bc done; and it is my understanding
that the Statute of Limitations will run against aminor

during thc time th~t the personal reprcsentative is act-
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47 s far as the question of notice is concerned, the’
mere fact that Mr. Service moade an offidavit showing the ter‘ﬂ,'
of the escrow cen't be held to mean anything in view of the
fact that the very deed referred to in the escrow appears to
have been subsequently recorded showing acocnsideration of
$300,00, nor doecs the affidavit of Grover, as shown in the
abstract, give notice of any pecularity., Se findings may ’
show that the defendants wecre in effect innocent purchasers
for value.

Now, in view of the fact that I did not fix a date for |
rendering a decision in this metter, I will ask the repor\tet.
to make atranscription of this decision, and counsel for the
defendants is requested to prepare and present to this Cour’t

not later than November 13th, 1939, after notice on counsel,

for plaintiff, proposed findings, conclusions and decrece.

- e wp o o = o

STATE OF UTAH )

SSs
CCUNTY OF CACHE )

4is the official reporter of the within named Court, !
hereby certify tlet the foregoing 59 pages contain a full,
true and correcttranscript of all my shorthand notes taken o
the trial of the cause named herein; that the 59 pnges contd
the testimony and other evidence adduced at said trial, to-
gether with the cbjections made by counsel, the rulings of
the Covrt *wareon-=except that said record doecs not nrontain
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copies of the various exhibits offcred and re-

7
red in evidence at said trinl, for the recason that
1 exhibits can be attached o and mado a part of the

. of exceptions herein.

Dated, Logan, Utah, Uscember 30th, 1939.

F.\RREL JOHNSON

(Title of Court and Cause Omitted)

ACKYCT.LEDGMENT OF SERVICE.

This is to cortify that I have this day received
sony of the Findings of Fact, Conclusions of Law, and
er, signed by the Judge of the above cntitled court, gran-
¥ permission to plaintiffs to file an amcnded bill of ex-
tions, "nd also thot I hove this day received a copy of
2 said proposed bill of exceptions filed by plaintiffs,

ataining in all 47 pages.

Dated this 1lth day of March i.D 1940,

STEPHENS, BRGYTCN & LOGE

By william Lowe

Counsel for Defendants,
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57 (Titlo of Court & Causo Omittod)

OBJECTIONS AND PROPOSED AMENDMENTS.

Como now the dofondants, Amasa L. Clark and
Joscph E. Robinson, and object to tho scttlomont of any
bill of cxcoptions herecin for the rcason folluwing:

l. Tha# the plaintiffs horein or thoir counscl
or cither of thom, have ncver proparcd a draft of a. bill
of exceptions and have nover served the same or a copy
theroof upon the defendants within the time and in the
mannoer proscribed by Subdivision 1 of Scection 104-39-4
Rovised Statubes of Utah 1933,

2. That no draft of proposed bill of oxccp-
tions has bcen propared as is provided by Subdivision 3
of Section 104-39-4 Revised Statutes of Utah 1933 and
that no such draft of proposcd bill of cxccptions has
beon served on the advorse party that amendmont s might
bo proposed thercto and that nonc of the provisions of
tho Stat;xtos of the State of Utah have boen complied with
in the proparation, scrviec or sottleoment of a proposcd

bill of Excoptions in said causce
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373 3. That nonc of the provisions of Subdivision

4 of Scotion 104-39-4 Rovisod Statutos of Utah 1933 have
boen complicd with in the proparation, scrviec and filing -
of a proposcd bill of cxceptions in said causce

4, That tho Court has no jurisdiction to
scttle any bill of oxcep‘cio{‘xs in said causc by roason of
tho failure of tho plaintiffs and their counscl to comply.
with the Statutes of tho State of Utah ond in particular
with the provisions of Scction 104-39-4 and cach of the
six subdivisions thcrcof, ahd the rules and decisions of
the Court covering the preparation, socrvice, filing and
settloment of the bill of cxcoptions on appeal to the
Suprome Court of the State of Utah.

5+ That the Affidavit in support of Potition
Ps. Co U'Mallcy filed hercin did not state facts suffic-
ient to warrant the Court in granting tho relief sought
under tho provisions of Soction 104-14-4 Rovisod Statutos:
of Utah 1933 as amended by Chapter 121 of the Sossion
Laws of Utah 1939.

6+ That your Hmorablo Court had no jurisdic= .

tion to grant thc rolicf sought in said potition for tho
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- of rcasons following:
5 .

(A) That prior to the filing of this Potition
40 plaintiffs had porfected their appcal in said causc
y the Supreme Court of the State of Utah and that this
"t had no further jurisdiction in the promiscse

;(B) That morc than nmoty days had olapsed
‘rom the entry of the judgmont in this action, from
“hich these plaintiffs have appoaled, and that undor
‘he provisions of Chapter 1212, Scssion Laws of Utah
2939 this Court had no jurisdiction to entertain or
:rant said petition for an Ordor granting the plain-
iffs the rolicf sought for thercina

(C) That from the plaintiffs' Potition and
zffidavit in support thercof and from the records and
-iles in sé.id causc, it affirmativcly appcars that any
~istako on the part of plaintiffs' counsol ws a mis=
“oke of law for which tho Court could grant no rclicf.

(D) That tho plaintiffs! petition and Affi-
avit in'support thercof did not state facts sufficient
‘0 warrant the Court_ in granting the relioef sought

riroin,
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Transcrip (E) That tho Findings of Fact ontored horein

s 4
on the 1lth day of March, 1940, do not stato facts suffe
iciont to warrant the Court in relieving the plaintiffs
from thoir default and in pormiting plaimtiffs to servo
a proposcd bill of exccptions on the 1llth day of March,
1940, in this causce

(¥) Thot tho findings of this Court, to-wit:

"That P. C. O'Malloy, chicf counsol for

plaintiffs was mistaken as to the propor pro-

ceduro of preparing and serving a propor pro-
- posod form of bill of cxceptions and was under

the imprcession that all that was necesshry to
do was to havce the Reporter's Transcript sottl

as a Bill of Excaeptions, for thé same to be

prosonted to the Supreme Court",

do not stato facts sufficiont to warrant this Court in

sctting aside snid degault for the rcasons that said
Findings relate only to a mistake of law and misconcep-
tion or absonce of knowlodge of the Law of this Statec o
the part of P. Cs O'Malloy, chiocf counsel for plaintiffs
which situation is no logal ground for procuring roliof
from default therein and for the further roason that sw
misconcoption or absconco of knowledge is not imputod to

George M, Mason, tho local attorncy and associatc of stb

chial counscl,
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renscript ‘ )
! (¢) Thet thc Conclusions of Law undor said

=Y

Findings‘ of Fact, datod March 1llth, 1940, to the offoct
that plaintiffs are ontitled to roliof from their de-
fault im not sorving a bill of oxccptions by tho timo
fixod by law is contrary to lawe

(H) Thet the Order ond Dacroc of this Court
datod March 1lth, 1940, relicving plaintiff's from do-
fault and permitting them to forthwith scrve a pro-
posed Bf‘Lll of Exceptions is contrary to law and is
not supportcd by sufficicent facts t-okwarrant such re-
licfe

Subjeet to the sbjcetions hercinbofore set
out toA the settlement of any bill of oxcoptions in
this case, said defendants without waiving any rights
herein and cexpressly rescrving all rights, in order
to prescrvo their record in this caso, proposec as am=
endments to said proposed bill of excoptions, sololy
to protect their record covering objoctions herc, tho
followings

’l'ranscript.of Farrell Johnson, Court Re-

portor, covering proccedings had in said causc under
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Transcript

59 4ato of Tobruary 26th, 1940, which said transs

cript properly ccrtified by said Court Reporter is here-
with sorved with thesc proposed amendmentse

Transcript of Farrcll Johnson, Court Report-
er, covering proccedings had in said causc under date
of March 1lth, 1940, which said transcript properly
certificd by said Court Roporter is herowith served
with these proposed amendmentse

Datod this 19th day of March, 1940

Stephens, Brayton & Lowe

Atterncys for defondants,
Amasa L. Clark and Josoph E.
Robinsone

Copy of foregoing Objoctions and Proposcd
Amondments recceived and servico acknowledged this 21st

day of March, 1940.

George Me Mason

Attornoy for Plaintiffs.
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Transcript
“¢ (Title of Court & Cause Omitted)
~

Defendants' Amendment to Bill of Exceptions

BRIGHAM, UTAH, Feb. 26th, 1940.

APPEARANCES::
For the plaintiffs, P. Cs O'Malley, Esq.
For the defendants, Wme J. Lowe, Esqe

'i‘HE COURT: Lucy Pocatello Johnson, et al, vs.
Clark and Robinson, the record may show that this is the
time and place fixed for the settlement of the bill of
exceptions in this case; this matter having been cc;n--
tinued from a previous date by stinulation, and the
court having jurisdiction to hear and to proceed to
settle the proposed bill of exceptions.

HR. LOWE: As to that, I would not want to
stipulate that the court had jurisdiction to settle
“ the bill of excéptions, by reason of the fact that since
checking the record, I doubt very much the jurisdiction
of the courte And at this time, I want to file my
objections to the court settling the bill of excep=-

tions in this cases

THE COURT: D i i
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Ry pared?

MR. LOWE: Yes, Your Honors

THE COURT: I haven't checked the record heré; I
recall signing one order extending the time.

MR. LORE: Yes. I am not raising the question on
thate My objections to the settlement of the bill of ex-
ceptions are set forth in the written objections which I
will ask leave to file at this times

(The written objections read by Mr. Lowe.)

I ask leave to file with the court these objec~
tionse. _

THE COURT: I take it, there are no objec‘ciéns
to filing the objections.

2. O'MALLEY: I think not, no objections.

THE COURT: They may be filed.

MR« LOWE: Now, in support of our objections,
I call Your Honor's attention to the fact that the record
in this case fails to disclose that there are any pro-
posed bill of exceptionse. So far as they have been ser-

ved, there is nothing been served upon us purporting to be

& bill of exceptions, and as a result we have had no

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-329=~

ansceript '
- opportunity to examine the proposed bill of ex-
)

/

ptions, and make any amendments thereto within the

“ne as prescribed by the statute, and as a result, it

; our position that the Court has nothing before it
) settle; that is, as a proposed bill ,of exceptions.
16 most that might be contended as 'a bill of excép-
ions, represents a motion filed in this court dated
1e 30th day of January, 1940, which motion is as follows:
reading the motion)

I make the point there is no bill of exceptions
o settle. That is the point I make.

MR. O'MALLEY: The only pu-rpose of this is to
ave the court settle the reporter's transcript. We
ave no objection--no bill of exceptions, if there was =
ase for a bill of exceptions. There is nothing in the
scord that is adduced, that we objected to, that the
ourt overruled us. So the only purpose is to have the
ranscript incorporated in the recorde. Now, if you have
ot no exceptions, you can't raisc any exceptions. Of
ourse, I looked it over very carefully. Thore are two

r #hr‘ee little errors } and they are only Just typogra-
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¥ phical errors. Now, when thoro are no oxcep

tions, is it neoessary_in order to get the court to
settle this transcript, is it necessary to make a dr
and onumorate the reporter's transcript? That is the
only purpose or procedureces The reporter's transcript
would not go up unloss tho Court settled it; and that:
the only thing that this bill of exccptions is, just t]lﬂ
roportor's transeripte ’

THE COURT: Wcll,t of coursc, -there are two via
that we mé.y take of this situation. If this transcripl
worc sottled as ’_cho bill of cxceptions, therc arc seva
reasons, porhaps, why it might not bec considored as suc
when you got your rocord up to the Supreme Courte Now,
as far as the typographical crrors arc concorncd, I do
scc any objection to correcting theme Tho quostion is,"‘
have you complied with the statuto and servod the bill
cxceptions on the oppositec party.

VR« O'MALLEY: In this caso, thcre is not reall
any cxcoptions fileds You call tho reportor's trans-
cript suche I spent a little time on thise I havo had
somc conforences and correspondence with attorneys in
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Transcript _
°’9 Salt Lako; and the only bill of cxcoptions 1is

 tho roportor's transcript.

THE COURT: Lct mo ask you this; you take this
transeript up to the Suprome Court, likc this; has tho
roporter copicd cvery oxhibit in this rocord? How aro
you going to arguc the casc vhen the cxhibits arc not up
therec? How arc you going to get the exhibits up there?

MR. O'FALLEY: I wrotec to the attornoy--wo
would stipulatc these oxhibits. I could very well stip-
ulate our exhibits. Thero is nothing to stipulating
thesc cxhibi#s. Yo want to stipulatg that all the ox~
hibits go up, and wec can do it today, as I undarstood.

THE COURT: This Court is going to h3lp you
got your rccord up to the Suprcmec Court, Mr. O'lMalley,
but I have scrious misgivings that you come under the
procedurc that is outlincd under our practicce Lot us
sca your formal order; have you got any to prosont to
the Court at this timo?

}R. O'MALLEY: WNo, I didn't draw an order.

I was going to draw tho ordor.

THE COURT: As I undorstand it, Mr. Loﬁo,
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Transeript
you objost to any consideration of any mattor,

< 7
oxcopt the motion, or that part of the motion, which might
be proper for tho purposc of curing the typographical
orrors in the rccord.

MR. LCWE: Yes; I have no objcctions to corrce-
ting thosc crrors.

THE CCURT: But you do objcct to any scttlement
of any bill of cxccptionse

MR. LOWE: Dececidedly so, Your Honors TWe subﬁxi’c"
that counsel's statoment of the purposc of the bill of ox-
ccptions is not in 'kocping with tho provisions of our
statuto. Wo have hcre a mothod of making the record for
the Supreme Court to review, the tostimony and the cx-
hibits in this casoce

THE COURT: The rocord may show that tho Court
dirocts the clerk to forward to the Supreme Court what-
cver matter the court may sottlec as tho bill of cxcoptions,
but I have sorious doubts that the court would bo justi-
fied in making a conventional form of order. I want to
sco that you get your rccord down to the Supreme Court,
Mr. O'Malloy, but I don't scc how you can sottlo any bill
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-333-

anscript
of cxcoptions todays

£0 ,‘
MR. O'WALLEY: Of coursc, 1 studied tho record

4 I could find not any rcal oxcoptions, undor ’cho torm
;xccptions", to makce Thoro is only onc purposc, and
1t is to have the roportor's transeript included in
10 bill of cxcoptionse

THE COURT: Do you objcet to tho corrccting of
10 typographical orrors sct forth in the motion to the
sporter's transeript, Mr. Lowo?

MR. LOWE: DNo, I havec no objoctions to tho
ypographical orreps corrccted.

THE COURT: The court 'will grant your motion,
Jd theso crrors may be corrccted, and the reoporter is
irccted to makc the corrcetionse What clsc do you ask
‘or hero?

MR. O'MALLEY: I want to got it in shapo so tho
;hole thing will go up to the Supromo Court; and if this
Ay of incorporating thc roportor's transcript is wrong
~I understand that the reportor's transcript goos up as-

-bill of oxcoptions; and if I have got to makc proof and
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£ o sot them forth, in order for the court to hm

jurisdiction, I respectfully ask the court to continug

ite _
THE COURT: I do not want to influcnce you i

your position by anything that I might say as to what
should do in tho promiscse I hositatc to mako any pro
nouncoments. If you have an order hor for the court &
sign, I will considcr the ordere

IR. LOWE: At this timc, I think, I am going
ask that an affidavit--in other words, I am going to as
lecave to file an affidavit in supporﬁ of our motion the
this be not settlod as a bill of cxccptions, the affida
of the girl at the timc this transcript was scrved upm
uss That is it, is it, Mr. Mason?

IR MASON. Yese

iRe LCOWE: I ask loavc to file it in support
of our objcectionse

THE CCURT: Lot us soo what you ask for in
your motion, HMr. O'Mallcys

IR+. LOVE: To appear and scttlc bill of cxeop

tiors:
T 1" . 2 -
IR« O'MALLEY: 1In this caso thorc is no real
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. of exceptionse
e/

M. LOWE: You cannot settle a bill of excep-
tions unless you comply with :i:he statute. ‘

"R, OMALIEY: 1If it is necessary, under the
statute, to include the transcript and bill of excep-
tioms, but we have got no exceptions.

TEE CCURT: How are you going to get the
exhibits up to the Supreme Court, if I settle this
reporter's record as the exceptions? -

}¥R. O'MALLEY: 4#11 we have to do is to stip-
ulate to send them upe.

THE COURT: They won't stipulate. That ques-
tion goes to the meat of the thinge The bill of excep-
tions, as I understand it, takes up everything except
the judgment roll, if it is properly preseated. The
reporter's transcript is only ome part_ of thebill of
exceptions, as I have always understoods Anything you
want sent up, I will send up.

*Re. O'MALLEY: I ask the Court to continue
it for two weeks until I look into this matter.

» (N ani . .
IR. LOWE: T object to any continuance on
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(2 the ground that the court has no jurisdiction,

They have taken their appeal in this casee

THE COURT: If you want a continuance, I will
give you one, but I want to point out to you that if ym
haven't made a proper service of the bill of exceptions,

the time has expired to makev such a service. If you want
a continuance for two weeks, I will give you a continuan
of this matter, that is without rights to -~ without pro-
judice to your rights, Mre Lowe.

MR. LOWE: Yes, Your Honore.

THE CCURT: I certainly want to expedite their
appeal, and not in any way seem to head off or shut off
any appcal up to the Supreme Court.

MR. LOWE: On the other hand, wo fecl that
counsel for the plaintiff is not proceeding properly,
in failing to prepare and sorve upon us his bill of ox-
coptions as the statute contemplatos, and we feol it is
a duty that we owe to our clionts to now appcar and make
theso objectionse

THE CC(URT: The Court cannot consciontiously cor

tify that this roporter's transcript includes all the ovi-
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b2 donce rocoivod in tho trial of tho casos Tho

i1l of oxcoptions whorc ono goos up on the facts, should
cludo all the ovidencos You havo only got part of it
A hore, unless the reporter has copied every cxhibit ver-
fatime

Re. O'MALLEY: Your statute provides as to the
zhibits; I don't think tho statute says the oxhibits have
ot to be includcd in the pill of exccptionse

THE COURT: Well, whatever your pleasure is:
-will take thc matter under advisomcﬂt and examino_the
roposed order, or continuc it--whatover your pleasurc is.

MR. O'MAILEY: Wo will take a c ontinuance,
‘our Honore

THE COURT: March 1lth is our ncxt probate day.
have an estate matter herc on March 5th. |

MR. LOWE: I prefeor the llth, if it makcs no

‘ifforeneec to the Court.

THE COURT: Which do you profer, the 5th or
ho 11th?

MR. O'FALLLY: It is immatorial to mc.
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é3 THE CCURT: I think it would bc morc convenig

to fake tho 1lths
MR. LCWE: I think I desirc to bc prosent; I
want to makc my objcetions to kcop my reccord clears
THE CCURT: This matter will be continuod til

the 11th at oleven o'clocks 4.,

- -

STATE CF UTAi )
) ss
COUNTY OF BOX ELDER )

4 ‘/ As the official roporter of thc within named
court, I horoby certify that the foregoing cight pages
contain a full, truc and corrcct transcript of all my
short hond notes taken on Fobruary 26th, 1940, in the
within namod cousc, on thc motion to scttle proposcd

bill of cxccptionse

Dated, Brigham, Utah, March 11th, 1940,

Farrcll Johnson

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



=359

Transoript
L (Title of Court & Cause Omitted)
S
Brigham, Utah, March 1lth, 1940,
APPEARANCES::

For the plaimbiffs: P. C. O'Malley, Esq.
George Mason, Esqu.

For the defendants: Wme. J. Lowe, Esq.
*ok kKR

THE COURT: Laura Morris, Special Administratrix
ot 2, vs, @lark & Robinson, for settlement of bill of
exceptionse You may proceed.

MR. O'MALLEY: On the 6th of March, we filed
& petition with the Court and setting fo?th the facts
and asking the Court to grant permission, under Sec~_
tion 104-14-4, Revised Statutes of the State of Utah,
to grant plaintiffs permission to file a bill of ex~
ceptionse This petition is supported by my own affi-
davit, and a letter which I received from Mr. Lowe at
that times I don't know whether that has got much im-
portance in the matter. There(is one thing I would like
to ask.in’filing the petition --

M. LOWE: That stétute has been amended, Mr.
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Lo O'Malley.

THE COURT: That is why I was going to look at it
MR. LOVE: The last legislature amended it,
THE COURT: It affects the discretion of the cour
after a certain time.
MRe O'MALLEY: Of course, I don't have thesesﬂ%
laws of Utahe I didn't know that it was amended.
THE COURT: I don't know as it affects this pare
ticular matters
MR. LOWE: I think it does.
TﬁE COURT: It affects the jurisdiction of the
court after a certain 1ength of time.
MR. LOWE: Ninety dayse
THE COURT: fhey“wanted to shorten time tocl%;

titlee
MR. LOWE: I think that is right. It is just

the latter part of the section that has been amended.
THE COURT: That must have been the last legis~

lature.
MR. IOWE: Yes,' 1939,

THE COURT: Go ahead.

MR. O'MALLEY: I filed this petition accompan=
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) ied by my own affidavite. I see that I didn't
rerify it. Is it necessary, I wonder, to verify a peti-
tion 1iké that? I judged from the statute that it was
nvot necessary to verify it. If it is necessary to veri-
fy it, I wovld like permission to verify it. I didn't
put the usuval verification upon it that goes on an ans-
wer, or a pleadinge As to the merits of the petition.
pretty near everything that I could say is contained in
my affidavit. I have practiced law for thirty years.

I don't think there ever was any lawyer that didn't

make some errors or mistakes in figuring out our pro-

cedure. It is quite evident that a proper bill of

exceptions has not been filed in this case, but cer=

M tainly, it was an honest mistake on my part, osecause I

. attempted to follow the steps and proceedings in this

appeal ‘as closely as possible. I wrote to ths Supreme
Court and got a copy of the rules and regulationse I
aimed to get a copy of an abstract record, and I did

socuro‘an abstract of record of a very important cage

that went to the Suprome Court. It is headed a bill
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Transcript

67 of exceptions and is the complcte record of ¢
triale It starts out jus’c the same as our reporter'st
nscript. "Be it remembored" that on such and such a da
the cause came on regularly to be heard, and it contain
all the evidence. I took a great doal’ of time in study
the statute and decisiens of the court, and I admit th
there was much about exccptions, and there werc two thi:‘
that struck me as being true;:the first one was that th:‘
statutes say that the oxceptions occurring at the trial
There was no oxcoption occurring at the trial that I to
if thero was anye I just excepted to the admission of
supplemental answor, and to the cxhibits pertaining to
these othor Indian estates, and I took no oxcoptions. |
come to the conclusion that the only oxceptions in this
casec was the record, and that I took propor stops. The ;
record shows that I acted promptly. I served notice on
counsel for the othor side thet we worc going to calltl
matter up for scttloment on a cortain dato, long boforo
the ten days would expirce Mr. Lowe wroto me sonding
a s5ipilaticn, and asking to postpono it $ill tho 19th
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. § whatover day tho court could hoar ite I road~

:1y signed that stinulat‘ion, feeling that thero was noth=
ng to be dono cxcopt scttling the roporter's transcript
1s the biil of cxcoptions. I was quitc surprised whon I
found the objcctions, and the Court tclling me this was
1ot a proper bill of cxceptions, and continucd the time
for scttling. #nd now I comc back under this :soctioh of
the s‘gatuto. I don't know what that amondment is, Your
{onore |

THE COURT: I don't kmow what Ir. Lowe's thoory
iss« The decrec was signed on the 27th of Novomber. Now,
'you have thrce monthse WNovcember 27th was the date of
signings Dccombor 27th is one month; January 27th, two
‘1onths 3 February 27th, throc months. Under onc construc-
‘:bion, if Yire Lowe makes some point on the timsz, I am
‘¥ondering if we arc not iaboring under a mistake horog
‘that the time would not run from thirty days after the
:‘yiocroo was signed, and on that time or on that datc the
“Sime oxpired to scttlo the bill of cxceptionse You did
It an order cxtending the time, didn't you?

A 1IALT R i 3 s
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éY time to tho 15th of Februarye

THE COURT: 1ecll, undcr ono construction, be-

twoon the 15th of Fobruary to the prosent time, you fil:
cd to have your bill of cxccptions scttled; that is aboy-
the situation, isn't it?

IR. O'™MALLEY: I gucss that is about the situa
tione I aidn't know thcre was an amendment to the statui
I don't have your scssion laws up therc in Idaho. I havc
your statutc, bubt I donft have your session lawse O0f
course, I didn't preparec to make the argumcent here any-
way, because pretty ncarly cveryting I could say has beor:
put forth in the affidavit. Outside of this amcndment,
feol that we come clearly under that statutce I might san
this, too, I don't know whether Your Honor has before yous
a copy of our bill of cxccptionse. I was going to attachy.
a copy of the bill of cxceptions to the affidavit--

THE COURT: I prefer not to look at it, Mr.
O'Malley. It is roady to be scrvede

MR. OMALLEY: Ycs.
THE ‘CCURT: Lot us sco if I got your thoory, I
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o7 0'Malley, you are asking horc now that you bo
relioved for the rcason--to be frank about it--unfamil-
" jarity with the practice and statutc of our statc with
- refercnce to perfocting a bill of cxceptionse
MR, O'MALLEY: That is the truc situatione
lly mistaken construction and conclusions as to tho
proper bill of cxccptions; that is the whole thing, as
sct forth in the affidavit « I followad thc matter ver y
diligontlys As I say, I wrotc immediately to Mre Mason
herc, and then before he could get me a copy, I had sec-
curcd a copy of thc abstract of rccord in a very impor=-
tant casc, centitled ccrtain partics against tho Silverton
Western Mining Companys I road everything. It says in
this caso that thc bill of cxceptions is your reoporter's
transeripts I camec down herc and looked in Lo the casc
of Keller vse Chournos, wherce the question of the bill
of oxceptions was before the courts I came down hore,
but it wasn't in tho files. Thot is 76 Pace. 626. I
came down here to consult the files, but I could not find

tho bill of oxceptions in the files., I honestly believ-
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47 » od that I had taken the right stcps to porfoct
the bill of cxcoptions and serve ite It is my theoory tha
under thig statutc, we are cntitled to the rclief that w
ask fore

70 THE COURT: Lot us hear from Mr. Lowce

’ MR. LOWE: At this timo for the purposc of the
record and for the purpose of protecting the rocord, I wan
to filc dofendents' objections to the order, or ontoring
the order granting the relicf. I desirc to scrve opposing
counscl~~having alrcady donc so--and ask lcave to file it.
And I should further like the opportunity of making my re-
corde At this time, before arguing the matter, I offor
certain cvidence, if the Court plcasce On the former hoar
ing, I offercd thc a ffidavit of k. S. Higgins in support
of our objcctions. This is a continucd hoaring from Fobru
ary 26th, 1940. But sincc that timo Mr, O'I\Jailoy has ser«
ved us with scparate motions supported by his'affidavit.
I now desirc to offer thé affidavit, in support of the
mo’cic?n, of M. S. Higgins, which was previously offcred and
accopted in cvidonce, in support of our objoctions at this

2 £, . s - -
time, to the new application which My, O inlley has fileds
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70 THE COURT: Any objections?
IRe O'MALLEY: I don't think there are any
Yobjectionse

THE COURT: It may be received.

!R. LOWE: And may be considered as read in-
‘to the recorde.

THE COURT: Very well.

MR, LOWE: And at this time, I desire to offer
in evidence, a transcript of the hearing on February 26,
1940, before this court; that the record may be clear,
that it may be offered in support of our objections on
the application made by Mr. O'Malley since that time.
It is the statement of Mr. O'Malley as to the reasons
for asking the court to sign the bill of exceptions at
that time, which is, in substance, what he has stated
.this mornings I now ask that it be marked. It is cer-
tified to by the reportere I have had it marked as
defendant's exhibit "1". It is a certified copy of the
proceedings had on the former hearing, certified to by

iire Johnson wnder date of March 11th, 1940.
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of the record.

Transcript

71

IR. LOWE: We offer this in ovidence in
support of our position and objectionse

THE COURT: Any objectionse

MR. O'MALLEY: No objectionse.

THEE COURT: It may be received.

THE COURT: Before we proceed with the argu-
ment of the matter, there is one or two things that we,
perhaps, should agree on, as to the preliminary procced=
ingse I take it, the recprd may show that an order cx-
tending the time was made, and that order was made in duwe
time; permitting the plaintiffs to and including Febru-
ary 15th, 1940, in which to file, serve and settle bill
of exceptionse

MR. LONE: Yos.

THE COURT: There is no dispute, in the rec-
ord, that upon the requcst of counsel for the defendants,
the hearing on f:he first proposcd draft was continued, as
an accomodation, until a later timce

IRe LOWE: That is right.

y=an . .
THE COURT: Herc is onc mattor that ha~ not
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7/ been discussed with counsel; after the draft

was filed with the clork, I mado a notation on my ce\!llénu
jar that the matter would be heard on February 19th, on
my personal pocket calendar, but through somc misundor-
standing botween the clerk's office and the Judge of this

Court, she received tho improssion that instead of the

l9th, the matter would be heard the next probate ddy, so

the matter appcarcd on th ¢ calendar on February 23rd,
would it bo?

MR. O'MALLEY: Tho 26th.

THE COURT: February 26th, instead of the 19th.

MR. O'MALLEY: Yos, that is right. '

THE COURT: 4% which timc the proccedings shown
by the exhibit were‘ hade Is there any disputc on that
statement, gentlemen?

MR. LOWE: No, no dispute.

MR+ O'MALLEY: I think that is righte

MR, LO"E: Our position is, there was noth-
ing before the court to sottlos Such a pvroceoding could
accomplish nothing, bocause no bill of oxcoptions had

been sorvod.
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72  THE COURT: All right, proccoed, then, Mr. Lowe

MR. LOVE: Frankly, our positions are sct out l
in tho objecctions which we havo filed, which are covered
tho six paragraphs and subdivisions thercofe

(Reading tho objections)

(Argument by counscl)

THE COURT: Onc of my fi‘rst official acts when
I wont on the bench was to rclicve a party in a default
similar to thise My predecessor was not involvod in any
way, but was in a mottor over which he presidod. ’

I am perfeetlywilling to facec a rcversal, goentl
men, rather than have it be said or inferrod that in a
hearing, the trial Judge, having dccided in favor of ono
party, would turn down, in offcet, and deny the other
party the right to appoale My conscioncc, gentlomon, wil
be more clear to have a reversal cnsuc, rothor than tom
some technipal ruling hero that might be morc corroct,
tochnically,‘ according to tho greater weight of authority

So, findings of fact and conclusions of law, m
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73 be preoparod and prescrtod to this court,

setting forth all the foets, including the finding of

......

tho original ordor cxtending the timec, and the obtain-
ing of tho rccord, and the scrvicc of thc samc, the
various hcarings, the occasion for the delays, and auth-
orizing the servicc, forthwith, of a draft of bill of
excoptions upon counsecl for the defendants. In making
this ordcr, I want to say this much, if thorc are any
dofects in the draft that you scrve this time, I am not
going to relicve you. It is the further order that you
serve thosc findings immediatcly on opposing counscle
The court has considerable doubt whether in view of the
statube and the proof herc, you have legal grounds for
relicf, but on account of the situation, I am going
to deliberately go in the face of the decisions of our
Supreme Court.

MRs LOWE: I am going to raise thesc same
Questions, if it cver gots to the Suprame Courte

THE COURT: You can do it on appcale
MRe LOWE: Yos, I approciatc that, Your Honore

THE COURT: The rccord mey show your cxception
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73  to the order and ruling of the Court, Mr. Lo
MRe LOWE: Ycs, wo Would like to have an cxe
ion to the order of thc courts

A L

STATE OF UTAH )
) sse
COUNTY OF BOX ELDER )

74 As the official rcporter of the within named
court, I hereby certify that the forcgoing ninc pogos
a full, truc and correct 'Eranscript of all my shorthe.né
notes taken on the hearing for scttling of bill of exct
tions heard in the within named causo on the 1lth day «
-

March, 1940, in tho court namcd hcrcine

Dated, this 1lth day of March, A. D, 1940.

FARRELL JOHNSCN

(Title of Court & Cause Omitted)

/
72 AFFIDAVIT IN SUPPORT OF MOTION
STATE QF UTAH )

SSe
COUNTY OF SALT LAKE )

M. So Higgins, being first duly sworn, dOPOSONI
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73’ and says: <That she is o stonographcr in the

offico of Stephens, Brayton & Lowe,that on or about
tho 19th day of January, 1940, Goorgc M. linson, one of
the attorneys for plaintiffs, cnlled at the offico of
said firm and advisced that he had a copy of the troanse-
eript in the above entitled case and desirad to scrve
the some upon said firm; that affiont ot !r. Mason's
surgestion wrote reccipt of copy of said transcript and
theroupon said attorney desircd to take said transcript
with him; that affiant stated that she could not accept
of copy without rotaining said copy; that affiant thon
called kre. Lowe on the telephonc, he thon boing absent
from the office, and asked instructioms; that the said
Attorncy liason thon stated that this was not a Bill of
Exceptions but was onlf o copy of the Reporter's notes
and that he did not undeorstand thot plaintiffs were re=
quired to furnish attorncys for thc defendants with o
copy of the transcript; that said attormey I.iason thon
agrced to loave said tronscript for o short time after

which ho would call and get the transcript or wo could

- . . - R 2]
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o8 said transcript was rcturncd and left with the
Clerk of the District Court of Brigham City for the orde
of Mre lasone

Further affiant saicth note

1fe S+« HIGGINS

Subscribod and sworn to beforc me this let‘
doy of Fobruory, 1940.

H. CHRISTENSEN

Notary Public, Residing
at Salt Lakc City, Utah.

My commission cxpircs:
10/10/42.,
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76 (Title of Court ard Carse Omitted)

Rrigham, Utah, April 15, 1940.
JPEARANCES ¢
For the plaintiffs, lessrs O'Malley & Mason;
For the defendants, ‘. J. Lowe, BEsq.
I CCURT: Morris vs. Clark, the record may show this
. the time and place, so far as this cour‘c is concern-
to pass upon the sufficiency of settllng the bill of
xceptions; and on this day all the files have gone up
the Supreme Court.
C'VALLEY: Yes.,
TE CCURT: The only thing we have here is the trans-
rript.
T CUZALLEY: Transcript, settling the bill of ex-
septions.
R I0"E: There has been no transcript settling the
1ll of exceptions. This is not aproper bill of exce=-
%ions, this transcript--not served upon us as such.
R. O'WALLEY: The original bill of exceptions and the
mendments rre here, are they not?

T CCURT: They are all down to the Supreme Court.
ME CLERK : ent them all dowr
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Trancript

74 THE COURT: Haveryou a copy of the praecipe,
0'Malley? If necessary, we will have to have the cler
remit those papers back to us. This isthe first time
ever had a situetion like this, and the clerk may have
got confused.
MR. LOTE: 7e ceme her objecting to the settlement of ¢
bill of excepticns served upon us sometime last month,
the clerk tells us it is not here. Subjsct to our obje
tions, we made certain amendments.
MRo O'MALLEY: That is true, _
TEE CCURT: If the clerk has inadvertently sent them do*
then we have got to make our substituted record here, it
order not to asl. you gentlemen to come back here anothe
or fix another time, but on the other hand, if you hrve
en the clerlk a praecipe to send them down there, as far:
the court is concerned, there is not much we can do for
MR. LOWE: This is a most peculiar case, I have never!
an experience like it, on the settlement of the bill of .
ceptions. Te heve the reporter's transcript which was l

with us, not scrvcd as a bill of exceptions. Subsequent,

Mr, O'M Lev scrye i s .
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Transcript

77 to be a copy of the transcripi, which is not
gertified by the reporter. IFe does not include the
substance of any of the exhibits. So, we have a situa-
tion before us, where the reporter's notes are not pro-
posed &s a bill of exceortions, nor are the exhibits
proposed as a bill of exceptions, but we have only an
wcertified typewritten copy of the ;'eporter's notes
proposed as a bill of exceptions. Ve are here objec-
ting to any such arrangements as a bill of exceptions.
It is novel to me, Probably the court has had such an
experience, but I must confess, I never heard of it.
Had Mr. O'Malley at the time the court relieved him
of his default, served us with the reporter's trans- ‘
cript, and likewise incorporated into it the exhibits.
or proposed they may be attached and made a part of the
transcript, we would not be here objecting. None of
that was done.
THE COURT: Apparently, you are all right on that, Mr.
O'Malley. " The praecips recites that the bill of ex-
ceptions is to be sent up later. The last sentence
iy L i dcgton provied b st of Miseun an LivarySeics
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Transcript

77 THE CCURT: I appreciate the court is not ina
position to make any suggestions to counsel, but if counsel
would agree that Mr, O'Malley's office copy of the bill of
exceptions or of the transcript is a duplicate of the one
that was served on Mr, Lowe, and if we can attach the amend/
ments that Mr. lLowe mekes, what I had in mind doing was to
certify thet the above is a copy of the testimony, not inclh
ding the exhibits given at the ltrial.
MR. LOVE: I have no objection to so proceeding. Ve are
here objecting to the order of the ccurt settling the bill
of ecxceptions, insofar as thg last paragraph is concerned,
which goes to tre original exhibits. "¢ arc asking that tha:
paragraph be eliminated.
MR. C'MALLEY: Io you have to make copies of the cxhibits?
The exhibits arec all mentioned in the roporter's transcriot,
and identified s to just what they are.
THE CCTRT: If they arc, that may be sufficient. The court |
will make a certificate setting forth exactly what has been =
done here. I den't scc how I can go any furthor than thate
MR. O'MALLEY: Certainly not.

THE CCURT: e will takc an informal reccss while counscl
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98 arc getting thc pipers together.
(Recess)

UTHE CCURT: Have you agrced on the certificate?
1R, LOE: Yes, the proposed certificate is satisfactory
to us.

“JR, O'MALLEY: Yes.

-EE CCURT: e had better state now what those papers
ArCe=
MR, ¥ASON: Yo found the original,

. LOCE: Mr. Mason had them in his office.

- IE CCURT: The bill of exceptions, as seorved, purports
to be a typewritten cony of thc reporter's transeript?
R. LCE: Yes,

- IE CCURT: I'cre is an ackaowledgoment of service. Mr,
love's objections and proposed amendments. I take it,
the record may show thc objections just the same as
though you stated them in the record at this time.

R, LOE: Yes.

THE CCURT: ~hat do you say to the amendments, gentlemén?

IR. O'MALLEY: ™e accept tie amendments.

THE CC IRT : Lh% thc T ecord Show tha ‘/9)\' X?u‘%’m% 5&%%;; ;Fum}?m"ghi'gm

Sponsored by the S.J. Quiniey Law Library. Funding for digitization provideq
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-360=-

Transcript L
79 reporter's notes dated February 26th, 1940,

March 1lth, 1940, arc the amendments that you request?
MR. LO"E: Yes.

THE COURT: The procecdings today may also be included :
the bill of exceptions? |
MR. LOE: I think so. !
MR. O'MALLLY: Yes.

MR. LO%E: And before Your Honor rules on the settlement’
of the bill of exceptions, we would like a ruling on our
objections to the settlément at this time. e submit ou-
objections at this time, and ask the ccurt to rule upon .
the objections.

THE COURT: I think I will overrule the objections, The:
fact that the original reporter's notes were not served,
you accept the copy of the reporter's notes?

MR. LO®E: Yes, but the ecurt has no jurisdiction to
settle the bill of exceptions at this time.

THE COURT: By rcason of the lapse of time?

MR. LCYE: Yes.,

TEE CCURT: I think the cowrt will overrule the objectiof

and announc~s that the court proposes te certify tha™ the
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the proposed amendments, merely shows the procecedings

bill of exceptions, as amended, together with

at the trial, and includes all the testimonial evidence;
and you may have your exceptions, Mr. Lowe, to the
settlement. I think, in fairness to the plaintiffs here,
that the record should show--or in fairness to the def-
endants, the record should show you served this on the
11th day of March.

MR. O'MALLEY: Yes,

MR. I0TE: And we served our amendments within ten days.
THE CCURT: I am wondering if there is any dispute be-
tween us that today is the first day the court has been
in session in this county for threce wecks.

MR, LO"E: e make no objection on that.

MR.O'MALLEY: No objection,

THE CCURT: Then the reporter makes up this record today,

then the court will sign this certificate.

STATE OF UTAH )

) ss.
CCUNTY OF BOX ELDER )

As the official reporter of the within named court,
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7? I hereby certify that the foregoing four pages
contain a full ond complete and true transcript of all my
shorthand notes tnken on the proceedings with respect to
the settlement of the bill of cxceptions in the above

named cause.

Dated, Brigham, Utah, April 15th, 1940,

Farrell Johnson

(Title of Court and Cause Omitted)

S0 The foregoing bill of exccptions ccntains all
the testimonial evidence adduced on the trial of this
cause, and correctly contains the variocus proceedings dur-
ing the trial as well as subsequent thereto, the. same
being true aad correct, it is accordingly settled and
allowed ~s a bill of excenticns in this cause.

Dated, Brigham City, Utah, April 15th, A, U,

1940.

Lewis Jones

District Judge.
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¥ 24 (Title of Court and Cause Omitted)
CERTIFICATE,

I, C, Yerry Mielsen, Clerk of the District
tourt of the First Judicial District in and for the
County of Box Tldcr, State of Utah, do hereby certify

fhat the forcroing Bill of Exceptions is the Bill of
Excentions in the above entitled causc and said Bill
of Exceptions is hercby transmitted to the Supreme

~ Court of the State of Utch, pursuant to Precipe filed

—;hercin.

I¥ TITIESS T.HERECF, I have hereunto set

jmyhand and ~ffixed the Scal of said Court this

C. HENRY JIELSEN

Clerk of the Vistrict Court
(68AL) In and For the County of Box
Elder, Stote of Utah.

Filed: April 20, 1340,
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Transcript
(Title of Court and Cause Omitted)

ASSIGNMENTS OF ERROR

APPILLAYTS' ASSIGNMENTS OF ERRCR.

Now comes the Appellants' by their counsel, P, C,
O0'Malley, and George M. Mason, and represents to this I
orable Court thet in the proceedings in the Court below;
there were substantial errofs committed by the Court to-
prejudice and deninl of the substantial rights of the A
pellants and the Appellants hereby assign thesc error as
grounds upon which they ;eek the reversal of thejudgment:
and decree in thkis couse, md decision of this Court dird
ecting a judgment and decree in favor of these Appellante
and against the defendants and respondents, Amasa L. Clar
and Jcseph E, Robinson.

ASSIGNMENT OF ERROR NO. 1
That the court crred in receiving and permitting defendan
to file their supplemental answer (Abstract /60 ) on the
ground it was irrelevant, imcompetent, and not a proper,l
any defense; that the matters contained in said supplcmeli
tal answer did not in any way pertain to the real property

involved in +his suit, and such matters were in no way
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binding upon the plaintiffs'!, docs not in any way
operate as an clecment of estoppel, docs not prove or tend
to prove or disprove any of the facts pertaining to this

v

cascCe

ASSIGNMENT OF ERRCR NO, 2
That the court crred in admitting in cvidence over plaine
tiffs' objection the petition for intervention signed by
Tilliam Ray, United States Jistrict Attorney, and his
assistont, together with tha stipulation signed by Coun~
sel in that estate, the Order of the Court, which was
filed with the Clerk_ on Junz 21lst, 1919, together with the
motion to dismiss dated Juns 28th, 1921, signed by
Charles M. Morris, United States District A’cﬂcornc;y, an
Order of Dismissal signed by Albert A, law, Judge, dated
July 28th, 1921, all filed in thc estate of a deceased
Indien, "Angichah", (page 35 of the Reporter's Transcript;
defendants' exhibit ; also the Court erred in ad-
nitting in evidence similar papers and reccords, in the
estate of a deceased Indian named "Uad-ga-gee", and in the

ostate of a deceased Indian named "Geeump", and in the

08 twdugered i thesS.J. ( ary digitipatiq id Instity nM\R{\ 1//71 mz/ ibrary S LI"L es
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(Abstract, dofendonts' exhibits los.

on the growmnd that none of the said records in any one of
the s2id estates, were relevont, or competent in any vy
to tend to prove or disprove any titlec to the property ir
volved in this case, and on the further reason %t the
record in each case discloses thnt the dismissal rclied
wos nct maae or filed until near two years subsequent tt;”
A, I.Grover having sccurcd and filed of record the deed
linshington Pocatello, and lMinnie Pocatello.

The Court erred in its findings of fact, and in eact”
and every one of the same beginning with Finding No. 7,
continuing through all of said findings, as hercinafter
more perticularly sct out.

ASSIGNMENTS OF ERRCR C, 3

The Court orred in Finding Yo. 7 (ibstract /As™ ) whorc
in the Court found:

"That at the time the said decree vns mrde ond ontore

the said eighty acres of lond were in a fair statec

cultivat ion but had not a woter right thercfore, mud..

the land wts uneven and had an 2ppraised value of

$4900.00."
That such findirg is not supported by the cvidence and re¢

ord ir the cise. The cvidence shows the land wrs in 8 K
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state of cultivation, that during the three
years it vms in the course of probation that the Ad-
ministrator ™. E. Gotz rented it for $650.00 o year
ccsh rental, it was stipulated by counsel for defend-
ants, th~t it —as rentzd for that sum for the ycar, 1917,
the first voar of tho probation, (ibstract 377 ) (page
& Reportor's Transerint), that it was irrigated, and
could not bc uncven to demand such rental, that defond-
ants own exhibit Yo. 4 proves that Grover contracted for
a water right in March, 1919, somc cight months before
it v2s decreed; thore is no evidence whatcver in the
rccord that at the time the land was dcorced that it
had an appraiscd voluc of %4900,00; the Decrecs of the
Court dccrceingvan widivided two-thirds to JamesBrovwn,
the son of the surviving spouse of the daughter Jane,
and an undividecd one-third intercst to the eostate of
Pocotello (EBxhibits T and G) proves that the court at
that time must have found that the property had a value
of at least #15,000,)0; if the property only hed an
appraised value of «1900.00, the court would have to

d cer i J 3 S . . . . .
80 t 8 1 1 tO Ames Y Br oWl tp}‘?\‘ .f%u Ius,v;?;t?feq;f'}’r \}J/lr’%g'ujﬂ ngmj\' 3 usr\'iw,v
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crror for the reason that the court had before
it, application of A, I. Grover to the Staf:e of TUtah for
a loan of $7,000.00, made in October, 1919, (exhibit "%
wherein he swore the land at that time had a valug of W3
per acré, and the abstract (defendants' exhibit 5, the R
ips Abstract) s'ows that the loan was granted and the mor
gage executod on January 2nd, 1920; there was no evidence ‘
produced that there wos an appraiscment made of the land
the time it was decree, and no evidence was prcduced that
it was uneven and only in a fair state of cultivation at

that time.
ASSIGEMENT OF ERRCR NO., 4

The Court further crred in finding No. 7 (ibstract //6)
"that by srid decree that James S, Brovm claimed
¢n undivided two-thirds interest in said lond and
the estate of -‘ashington Pocatello claimed an un-
divided onc~third interest",
Such a finding is crror, the Court on November 7th, 1919,
made an absolute decree in both the Yaotes Own estats, am
the estate of Jenc Brown and James Brown, (exhibits "F' &
"G") decreeing the property undivided, and from then on

JamesS, Brovm ard the Estate of Washington Pocatello, oaol’

owned the respeetive undivided intcrests in fec simple as
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tenents in' comnon.
ASSIGNMENT OF ERROR NO. 5§

me court further errcd in Finding No. 7 (Abstract /74),

"snd “ashington Pocitello and Minnie Pocatello, in

their lifetime mads, executed and delivered in

escrov a warranty deed for their updivided one=third

intcrest in said preiises and Albert I Grover in

Yovember, 1919, by maisre corweyances became ovner

of s2id property.”
that such findings are nat suppa ted by any evidence, pro-
luced by defendants or otherwise, but are contrary to the
widence and record in thc case. The deed executed by
ashington and Minnie Pozatelle was before the court,
laintiff (exhibit "K"), a certified copy of the recorded
eced, and was also befor s the court in the Philips #bstract,
defendants! exhibit "5"), and the recitals in the deed
how that it was made by sashington Pocatello, grantor, as
the only surviving heir of Jane, the daughter of Yaotes Owa,"
nd it vas not for any undivided onc-third interest, it was
 the whole of snid 80 acres of land; the record showed
d the court found that deed was placed in escrow (abstract

"//8) and tho probate ccurt proceedings, in the estate of

8hi SRR ot .
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that deed for #1,000.00, which lceft the deed:

same as a ferged or stolen deed, plaintiffs de net know
what the court moans whon it soys 'that ilbert I. Grove
in November, 1919, by mesne conveyances became the o no
of said property". If thepe is such a thing as o mesne
cenveyance, it is not an nbsclute ccaveyance, and covld’
net pess title te the preoperty; it veould cnly be a "mid
cr Mintervening", or "intcrmediate", title and vculd be
subject to the rights of the Lord cf the lencr, cr the
son holding the sunerior title, Thet soid finding Yo, #
is contradicted by the ccurt's finding No, 8 (abstract
ASSIGNMENT OF ERRCR NO. 6
The ccurt erred in findings No. 9 (4bstract 7/9 ) wher
the Court found:
"That plaintiffs cffered no evidence at the trial
said cause to the cffeet that U, F. Diteman, Grant
in said warranty deed on' escrow with the First ot
Bank cof Pocatello, Idahc, himself rr with cne «. I~
Grover, wrengfully, unlawfully, corruptedly, and I
tenticnally, with intent tc defraud the Estate of
’.ashlngton Poc%tello, paid tc¢ the cserow helder on
$1,000.00, cn the purchase pricc of the w3,200.00,
named in scid deecd and “scrovwr Aprcement and vrengd,
and unlawfr1lly procured frem said dcpositary the
seid decd".

Such findings are dircctl y ccntrary te the ovidence and
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rccord in the case. The pewer of attorney
made by U. F. Diteman to #. I, Grover, vas before the
court, (exhibit "H"). The court's own record in the
Probate proceedings in the estate of -ashington Poca~
tello, deceased, (exhibit "I"), shows that only §1,000.00
was paid for the deed of +ashington Pocatello, deceased,
and the Pover Of, sttorney shows that was paid by 4. I.
Grover, vho secured the deed and filed it for record
the day after the decrees were filed of record, is suf-
;‘icient proof in the absence of any proof or; the part b_f
. the defendants that the fuli amount was paid, that only
+1,000.00 was pnid by «. I. Grover for the ‘ashington
Pocatello deed, nnd thot the deed was wrongfully and
unlawfully procured from the depositary and filed of
record. That seid finding is directly contrary to the
lew of the cese. The plaintiffs proved the escrow agree-
ment, and that the deed was placed on escrow, and it is
so found by the Court in its findings of facts Finding
Yos, 3 and 6, (“bstractl!3-uY), and it is a settled

rule of low that when it is proven that an instrument

wassplaced. dmoescrow;nthanicthe rwridan i G¥seblyed Lympdesces
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claiming under the instrument to prove that s

obligations of tre escrow agreement was fully performecvi;'
fore the instrument was delivered, Further, the plainti
being Indians, the burden of proof shifted to the defené
they being white persons, under the laws of the United §
of hAmerica. By the st of June 30th, 1844, which proviq

as follows:

"In all trials about the right of property in which
Indian may be a party on one side, and a white pers
on the other, the burden of proof shall rest upont
white person, whenever the Indian shall make out a

sumption of title in himself from the fact of previ
possession or omership". (R. S, Sec, 21265 het du
30th, 1834, C., 161, Sec. 22, 4 Stat, 753).

In this case the Court found that title of the land wis

Vashington Focotello, and his heirs, Findings Nos, 6 and

(fbstractiid-11g), consequently the burden of proof was v

the defendants to prove the deed was not wrongfully delis
ASSIGNMENT OF ERRCR NO. 7.

That the court further erred in Finding No. 9, &bstract

"that said plaintiffs offered no evidence to the eff
that the depositary bank did unlawfully, wrongfully
contrary to the express terms and obligations of sal
escrow agreement accept ¥1,000,00 and deliver to sai
U, F, Diteman and i, I. Grover said deed; that the p
tiffs offered no testimony that at the time of the
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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delivery of said deed, the said U. F. Viteman and
Ao I. Grover and said depositary bank, all had
xnowledge that vashington Pocatello was dead, and
that rashington Pocatello was dead for more than
one year previous to the delivery of said Veed, and
that no administrator had been appointed for said
estate and that by reason of the failure to offer’

evidence on said points set out in this paragraph,
the court finds against the same."

Thet such findings are contrary to the evidence produced
by both plaintiffs and defendants. In meking such find-
ings the court ignores the Cowrt's own record, and decrees
Lof distribution in the estate of Yaotes Owa and Jane
Brown ( plaintiffs' exhibits "F" and “G"), and the Philips
| Ibstract, (defendants' exhibit "5"), which contained the
| 7record of the decrees, g=ve notice to the world that
v'.v'.'ashington Pocatello, was dead long bcfore the decrecs
were entered amd the dsed delivered. The affidavit of
i\. I, Grover (exhibit "I"), also, a part of the Philips
Abstract, (defendants' exhibit "5") proves the know-
ledge of 4, I, Grover nd the wrongful and corrupt in-
tention of A, I. Grover to secure the intercst of ‘“ashe-
Q ington Poc~tello, for }1,000.00, and (exhibit "M",

I
: Ab %;E&'M’ﬁ@/ﬂ ﬂ/’QZi% L(/'\t; h{emj\ QIQMJKI‘J;)’ cﬁgif)QNM)/‘I\"lﬁﬂ@}’ldlrz,vprzﬁﬂﬁ%/mthﬂﬂtmju’ﬁu‘rhm "
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Grover paid the depositary $1,000.00 for sy

decd. It is immaterial whether the deposita ry had kng
ge that Tashington Pocatello was dead or mot, it had n.
right to deliver the deed without full performance of"’
escrow obligations, whether ™ashington Pocrtello s 4.
alive. Such findings arc contrary to the law of the ¢
this is an cction to quiet title, and defendnnts proye
and were grented affirmative relief; the burden wos up
fendants to prove thnt their grantor L. I. Grover had
cured good and lawful title to the undivided one=third

est,.
LSSIGNMENT OF ERROR KO, 8

The court further erred in Finding No, § (dbstract /2
wherein it found:

"The Court further finds that said Tarranty Deed
by the First National Bank of Poecatello, Idahs, d
ered to U, F, Diteman, or some person acting for}
and that said deced which on its face recited a ca
cration of %3200,00, was rcegularly filed for r coor
in the office of the County Recorder of Box Elder
ty, Utsh, on Yovember 10th, 1919, at 4 P.N., in bk
15 of Deeds at Page 240; that sald U, F, Ditemn '
A, I, Grover, or either of them did not unlowfull
legally or for the purposc of cheating or dofraud
estate of "ashington Pocatello and his heirs outt
said property, file the said deed for record in s
Box Elder County, Utah, but that snid doed was ro
ly filed for record and recorded; tha the snid -
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Grover by the recording of said Veed did not
attempt to take from the estate of »ashington Poca-
tello and from the heirs of scid estate a veluable
property right; that the said 4. I. Grover did from
November, 1919, claim ownership to said lands; that
said deed vns not void but was a valid deed and
passed title to the undivided me=third interest of
said property to U. F. Diteman."
hot such findings are in error, that the Court should
iave found from the cvidence and record in the case that
‘he deced was delivered to <, T. Grover, the power of attor-
ey to & I. Grover from U, F, Ditoman, (cahibit ") shows
et L, I. Grover assumed the placc of U, F. Diteman, and
Fime facic proves thot the dsed was delivered to him;
hat (exhibit "I") the court's own recard proves that
rover only paid %1,000.00 for the deed, which proves that
‘he deed was wrongfully dclivored by the depositary, and
st Grover sccured the some and filed it for record for
“he purpose of claiming the undivided one-third interest,
‘v only paying 41,000.00 for thc same, vhich proves the act
cheating and defrauding the estate, and the heirs out
v:lusble property right, snd by recording the said deed
2d taking possession of the sroperty the snid A. I. Gro-
or did take from the estate ind from the heirs a valuable
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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property right for not more thon one-fifth its
real valuc, ond the court's own record (exhibit "M") sho
that the deed wos void, and was not a valid deed, and dig
not pass tith tp the undivided one~third interest of sai
property to U, F, Ditoman; thet the fact that the deed on
face recited a considerntion of $3200.00 for the entire 8
acres of land, does not prove that the full sum of 3200,
was paid to the depositary before the deed was delivercd;
such finding by a court so unsupported by any evidence, b
contrary to the evidence and record in the case, that sud
finding is aiding and assisting the artful and designing
impose upon the ignorant and incompetent, and is in contr:
vention of ond against public policyy and is in contraven
tion of and ngninst the laws of the State of Utah, made ar
provided forthe protection of the estates and the rights«
the heirs of deccased persons.
ASSIGNMENT OF ERROR MO, 9
The Court further crred in finding No. 9, (ibstract /3!)

wherein the Court found:

n . . .
But thc court finds that the said deed was rcgulsr
on its face, rccited the consideration of $3200.00, 8
f . - 2 2 r
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$3200.,00 recited in tho Deed was paid to said

cscrow holder and that the transaction was

not fraudulent."
Such finding is not supported by any testimony and law
of the case, but is directly contrary to the facts in the
case. First: the deed is not rcgular on its face (see
Plaintiffs' cxhibit "K"), the deed describes hashington
Pocctello, the grantor, as the only surviving heir of
Jane, the daughter of Yaotes Owa, and conveys the whole
of said premises, not an undivided one-third interest; the
deed shows on its face that it was executed long before
.the property was decreed, and there is absolutely no tes-
timony in the record that the said $3200.00 recited in the
.Deed was paid to the Escrow .lolder; therc is no evidence
in the case that the transaction was not fraudulent, but
.on the contrary, the Probate Court Record in the Estate of
"ashington Pocatello, deceased, which still stands on the
Court's decket unacted upon, (plaintiffs' exhibit "M"),
.proves that Grover only paid 31,000.00 to the escrow de-
Positary and obtained the Vecd, ond proves the transaction

With the Bank fraudulent; therc wos absolutely no evidence

‘ b Ofgjgrgmith‘\(}/w GQ@IL‘;; al Ltha;rb/j\ .‘t}-“hﬁﬂg %pt/jgijftlrf"é;z;Q@(N)OfQ’ jum’ﬁ@ g'j{;t(@/duuj-Lnsrmtbeins
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Deed wos paid in full to the Bank.
ASSIGNMENT OF ERROR NO. 10.
The Court further erred in its concluding finding T, g,
(Abstract 72/ ), wherein the Court found:
"the Court further finds that although "ashington
Pocatello had title before the property wms decreed
to his estete, that it was unncccssary to speceifical
enforce the Bscerow “grecement under the provisions of
Lection 7741, Revised Statutes of Utah, but the Bank”
upon the peyment of the consideration aforesaid, ws
justified in delivering the Veced to the grantee ther
in."
That such finding is in error; thc evidence before the o
and the Court's own probate reccord in this case (exhibit
we hold proves conclusively that Grover only peid 451,000.:
on the escrow agreement; therefore, the bank was not just
fied in delivcering the deed and therc was no morc validit
to the deed thon if it had been forged or stolen by Grove
furthermore, “ashington Poeatello being dead and the inte
of the heirs having intervened, and the fact thot the omo
of $3200,00 being an inadequato price for even an undivid
.and the Deed tcing not an undivided ,
onc-third intercst,/cven if Grover wns willing to pay the

amount, which he did not do, the onlyway a good title co

be obtrined would be under Section 7741, Reviscd Stotutes
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Utah, Titled Specific Performence, wherein

the Court could legally decide the matter not the ad-
ministrator and Grover.
ASSIGNMENT OF ERROR RNO. 11
The Court erred in its finding No. 10 (Abstract 7/22)
vherein it found:
"That said A. I. Grover did not have knowledge
that his grantors in said Quit Claim Deed had no
legal title to the undivided one-third interest
in said property; that said A, I. Grover did not
connive and conspire with U, F, Uiteman to sec-

ure the warranty deed so left in escrow without
pay ing the just consideration for the samgy that

said &, I, Grover did not unlawfully and wrong-
fully file sail Deed for record and did not admit
that it was obtained without full complaince with
the obligations of the escrow agreement".
That such findings are decidedly contrary to the tes~
timony, record and law in the case; the power of attor-
ney that Grover had secured from U. F. Diteman was
before the Court in the escrow papers (e ibit "H"),
proving that #., I, Grover was the one that secured the
Deed and filed it of recard; the securing of the power
of attorney and the mramting of the same proves the
connivance and caspiracy between the two; the Philips
ébﬁstrﬁlﬂfb) SQ i}uiﬁb(i Ltk evmeidiiedor uggzgmm br}}\’ichﬂ/c' ﬂdﬁ@@fﬁfﬂé\(ué é{ﬁhl{lﬁfﬁuts ‘
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discloses the determination of Grover to secu

this 80 acres for much less than its real value and in}
affidavit filed for the purpose gf obtei ning the ¥7,000,
loan for the state (exhibit "I"), Grover set forth the f
that he had full knowledge of everything pertaining tot
agreement and deposit, and knew all about Washington Foc
tello, which, coupled with the undisputed evidence befor
the court, contained in its own recbrd, the Probate Pro-
ceedings in the Vashington Pocatello Estate (exhibit "i"
prox.res Grover cnly paid the Bank 4'5’1,000.00, is so clear
the case that such finding is error.
ASSIGNMENT OF ERRCR IO, 12

The Court errec¢ in its findings No. 11 (Abstract /22
wherein it fourd:

"That the soid £, I. Grover did not fraudulently

obtain the said Washington Pocatello Deed and file

it for record,"
Again the plairtiffs humbly ask the question in the face
of the record tnd testimony furnished in this case, how
could the Court meke such a finding? If that finding is

supported by tle evidence and record in this case, then!

perscn can 2itler forge or steal a deed !
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property and file it of record, and it could
be said he would not have fraudulently obtained the same.
ASSIGNIENT CF ERROR NO. 13
The Court further crrad in its finding Wo. 13 (Abstract
/22 ) wherein found:

"that upon assuming control of said premises the
said A, I. Grover did not know that the Estate of
Washington‘ Pocatello, deceased, and the heirs of
the estate, claimed or owned an undivided one-third
interest in the premises and that he was fraudulen-
tly cheating or attempting to cheat the heirs of
said estate out of such interest."

- Again, plaintiffs ask the question, in the face of the
evidence and record in this case, how could a court make
such a finding? The Philips Abstroct of title (defendant's
Exhibit “5"), reveals the determination of Grover to sec-
ure this 80 acres of land; his securing the power of
attorney from Diteman; his entering into o contract with
the Sugar Company for 60 sharcs of water-right 9 months
before the decrees were entered (defend-:‘.nts' exhibit 4_),
his application to the State of Utah for a loan of
$7,000.00, 30 days before the decrec was entered (plain-

tiffs' exhibit "J"); Grover's ovm affidavit (plaintiffs’
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exhibit "I") which among other things containg

the following lon gﬁage :

"that I was acquainted with Washington Poeatello in
his lifetire and knew his family; thet he was an Iy
residing at Fort Fall, Idnho; that during his lifet
he and his wife made, exccuted and left in escrowa
warranty deed in favor of U. F. Liteman which said
deed was tc be delivered to the said U, F, VYitemn
trec payvment of the consideration mentioned in the s
eserow agrcement; thot subsequently the said Washin
ton Pocatello died and his heirs appeared as contes
ants in the probate proceedin~s referred to in entr
#12 of the abstract; that in said hearing the estat
of the said Washington Pocatello was given a one=th

interest in s2id premises and thereafter the said
U. F. Uiteran paid the Bank sufficient to procure t
said Warranty Deed so held in escrow and procured t
said deed nnd subsequently conveyed his interest to
deponent as shown by entry #16 of the abstract, ond
that thereafter an administrator was appointed for
estate of Vashington Pocatello =nd the said admin-
istrator received and accepted the money paid bythe
seid U, F. Vitemen for the Wtﬂrranty Deed in his fam
from the said Washington Pocatello."

Therefore, plaintiffs allege that the said finding is po

itively contrary to the affidavit of defendants' grantor

and the evidence and the record in the case,
ASSIGNMENT OF ERRCR MO, 14

That the Court further erred in finding No, 11 (Abstract:

/23 ), wherein it found

"Th~t fror November, 1919, to March, 1925, during v
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pericd the Court finds that A. I.Grover had

control of the property, he was not an owner
in common with the heirs of thc cstate of Washing-
ton Pocatello, and did not collect the rents as
co-tenant with the hiers of the estate of Tashing-
ton Pocatello and did not hold the same under a
constructive trust for said heirs, but held and
owned said premises in fee simple. "

Such finding, in the face of the rgcord and evidence
puﬁucei to the Court in this case, is crror, and is so
controry to‘the facts and the 1w of the case that plain-
tiffs cgain, with due sincerity and humility, allege
that such finding is an attempt to aid and assist an
artful end designing person to wrongzfully acquire the
property of another that vwas in the custody of the Court
under Probate Proceciings, without paying more than
about one-fifth its reasmable value.
ASSIGEFMENT COF ERRCR NO. 15,

The Court further crred in the last sentence in find-
in o, 12 (Abstract 72 4), wherein it found:

"that the said lefendants and their immediate pre-

decessor in interest, #., I. Grover, have at all

times since 1919 beein in the actual possession

of said premises and that plci ntiffs, or any of

thom, have not hecn scized and possessced of said
property at any time since said last named dte."
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and latr in the case; that furthermore the Coy

by making such finding, is ignoring its own duty as o
and ignoring thec fact thet the estate of ™ashington Poca
tello, deceased, is ond has been on the Court's docket 4
all the years mcrtioned in the snid finding aﬁd during a
such time the prcperty was in the custody of the Court u
proper probatz proceedings, and the Court has failed, re
and neglected to perform its duty, and to have a hearing
the Final Account of the administrator it appointed; tha
the said finding is an attempt to validate the unlawful
wrongful acts of A. I. Grover, (see exhibit "M"),

ASSIGNMENT OF ERRCR IO, 16 _
That the Court errcd in finding Noe 13 (Abstroct /27),
in it found:

"That the defendants, Amasa L. Clark and Joseph E. b
inson, were innocent purchasers for value, by Deed |
Albert I. Grover and Hortense Grover, his wife, dak
on or about Morch 25th, 1925; that at the time said
defendants jurchased said premises, they believed *
Grover was the owner in fee of said premises and knt
of no claim that “, I. Grover had fraudulently and

wrongfully cbtained the said Deed from said Bank,
now claimed by plaintiffs herein and without the pay
of the consideration recited in said Deed; th-t the
endants did not know thot the Quit Claim Deed from [
Ditemsn and wife to A. I. Grover conveycd no titlet
said undiviced one~third interest; that s~id defendt
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had no knowledge or noticc of any fraudulent
acts of 4, I, Grover and/or U, F, Diteman.,"

- That sa2id finding is contrary to the evidence, recard
and law in the case, and is not supported by, or jus~
tified by, the evidence and the record in the casc;

for the following reasms: First, said finding is con=-
trary to law even if defendants did not have such know-
ledge or notice, thit would not entitle them to be
classed as innocent purchasers for value, unless the
defendants pleaded and proved some act or ~cts on the
par% of pleintiffs -which misled the defendants, that
would estop the plaintiffs from clairing the property;
Second, defendants ire not entitled to such finding as
they did have knowlsdge that Grover had wrongfully ac-
quired the Deed, thae Abstract of title (defendants'
exhibit "5") reveals that fact and defendant, #masa L.
flark, who made the purchase, testified that he never
ven exomined the abstract himself, let alone have it

-cgnlly examined. ‘moting from his testimony on cross-

examination (page 45, Reporter's Transcript, “4bstract
277 )
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Q. You didn't consult the record at all yourse

4, T just bought it from them=--I assumed that

State of Utah had passed title. I bought itw

the idea that the abstract showed it.

Q. You assumed because the State of Utah had

appraised the loan and had o seven thousand dol

mortgate upon the property, that that vas goodd

title? -

A, Yes, sir,
There is no cvidecnce that cither one of the defendants ma
éhy exemination or inquiry about the title; Third, snid
findings are contrary to the evidence and record in the ce
the defendants hed notice, thet the Deed was in cscrow,
the Veed purnorted to convey the entire premises, thot it
executed long before the property was decreed; that lashir
ton Pocatello was dead; that the prcperty was decreed un-
divided; that 4, I, Grover only paid $1,000.00 for the Des
that his deed was not valid; that the cestate of Tashington!
Pocatello was in the course of probation in the listrict
Court of Box “lder County, Ufah, and had never been scttlet
all cf these facts plaintiffs allege was and are shown by !
the Philips *®bstract, offered in ovidence, (defondants' cx
hibit "5"); such findings is an attempt to ¢ xcuse tho dof
endants of their gross negligence when they purchased the

property, and is ngainst public policy and contrary lo the
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laws of Utah therein made and provided.
ASSIGMMENT QF ERROR MNO. 17
The Court further erred i1 finding No. 13. (Abstract
1257), wherein it found:
"that they did not know that the undivided one~third
interest had not been prcperly probated or legally
transferred from the estate of Washington-Pocatello;
that defendants did not know that their grantor A,
L Grover was at all times an owner of only an un-
divided two-thirds interest in said property anddid
not know that said Grover held the same in common
with the heirs of the estate of iashington Pocatello
as to an undivided me-third interest."
The Court erred in making such findings, for the reason
that defendants admitted that they never looked at the
-abstract, or examined the title, or attempted to find out
enything about the title; as heretcfore stated Amasa L.
Clark testified that he took the property believing the
title was good because the State had a %7,000.00 loan on
it; the record of the title of the property, and the rec-
ord of the probate proceedings in the estate of ‘ashington
Pocatello (exhibit "M"), was notice to them, as if they
had searched the record it would disclose the fact that

Grover had no titlc to the undivided me-third interest;

Su c};!un&/ji’}?' }7; jf)p% Qjﬁﬁu(\ %E%ﬁlz%s ;;mzlpg})? cl[}la_'mmlgi\‘!idxhehu ﬁ%(erbﬂ’mﬂmdrztﬁlll§95yrviwx
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against public policy as it is an attempt to ¢
cuse and shield the negligence, and carelessness of the
buyer, and to tkrow the hurden of the loss sustained ¢y
the fraud upon the ignorant and helpless, and is in viok
tion of the laws of Utah, Sec-78-1-6 and 78-3-2, 1933,
vised Statutes cf Utsh, which provides that public recor
are notice to all.
ASSIGNMENT CF ERRCR YO, 18
The Court further erred in finding No. 13, (Abstract /&
wherein it founc:
"That said defendants by said mesne conveyances obt
ed fee simple title to said premises and the plaint
herein do rot own an undivided one~third interesti
said premises or any interest whatsoever; that the
fendants, gince March, 1925, have collccted the ren
and nrofits from said premises but do not hold the
came as co-tenants with the hcirs of Vashington Pos
tello under a constructivc trust or otherwise, ox-
cept as owers thereof."
That smch findirg is contrary to the law and the evideno
in the case, the defendants have only the title they ob-
tained from their grantor, 4. I, Grover, and the record
the evidence, ard the law of the cases, establishcs the |

that Grover hnd no title tn the said undivided onc-third

-]
terest, and Grover coulid not convey any bett ntarcst -
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then he had; Grover's title to the undivided .
onc-third interest being no better than if ke had forged
or stolen the deed, and the property being still in the
custody of the Court, such a finding is an offort by the
court to make a title for the defendants.
ASSIGNMENT OFF ERRCR NO. 19

Thet the Court erred in thas part of finding ¥o. 14 (ab-
stract 727 ), wherein the Jourt foumd:

"that since saiddate until the filing of the compla-

int herein, these plaiitiffs, or any other person,

ncver claimed any right to or in said premises and

the defendants have at all times hcld the said pre-

miscs adverselv agains® the rights of the heirs of

the estate of ‘ashington Pocatcllo, dcceased, the

plaintiffs herein,"
That said finding is not supported either by the cvidence
or the law in the case; the property during all the yoers
was in the custody of the court thet mnde the findings;
furthermore defendants did not either plead or prove any
of the elcments of adverse possession; that the possess=
fon ond control of the premises pleaded and testified to

by the defendants is more consistent with a possession

of tenants in common, than of adverse possession, and

th%;uPQzScﬁfB&Si @nm(mﬁm' one . Fbmﬂ1nfb,’iflizmrrl LOMMOYie lzi_\'gm(’bfh@.\'mp@/g Blowgdrdon
Library Services and Technology Act, administered by the Utah State Library. ™
Machine-generated OCR, may contain errors.



-390~
Transeript
of all.
ASSIGNMENT OF ERRCR NO. 20

That the Court erred in. that part of finding No, 15 (fbe
stract /2% ), whercin the Court found:

"The Court finds thst there is no proof thrt Chorlé

E, Foxley as administrator of said sstate, or othey

wise, connived and conspired with £, I, Grover, and

the "ourt therefore finds thot said A, I. Grover di.
rot Ifrauvdulently connive and conspire with the srid

Cherles E, Féxley, as administrotor of snid estate,
or otherwise, and th>t the said Chorles E. Foxleyd
not improperly accept from the First Itionsl Bank,
Pocatello, Idnho, any money with intent to cheat m
defraud the heirs of Washington Pocatello, deccased
That soid finding is not supported by the law and the
evidence in the ease; thot the Court, by such finding,
ignoring its own record, the files nand record in the Pro
bate proseedings in the matter of the Estatc of “eshingt
Pocatello, dccersed, plaintiffs! exbibit "M", together
with the power of attorney that £. I, Grover sccured fra
U. F. Diteman, cnd the paying only of 4%1,000,00 by the
said Grover to the Bank, nnd the securing of the Deed by
Grover and filing it for record, nnd the failure of Char

les E. Foxley, to file an inventory in the estatc, or. to

teke anv steps to sccure for the estate and the heirs th
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rights in the estate, and the act of Foxley in
sending a copy of the letiers of administration ﬁo the
Bank; and demanding that the $1,000.00 paid by Grover be
gent to him, is sufficient proof of the connivance and
conspiracy of Grover and Foxley; and' furthermar e, the
‘fact that the Court or the Clerk of the Court of the
First Judicial District, ia and for Box Elder County,
Utah, failed, refused and neglected to ever take any
action on the Final Accou1t rendered by the said Charles
E, Foxley, the administrasor, in sufficient to charge
that the Clerk of the Court, and the Court was either
conniving with the said A,I, Grover, or else, the Clerk
of the Court and the Court, shamefully neglected the duty
imposed upon them by the Zonstitution and the laws of the
State of Utah, to protecf the estate, and the right of the
- ‘heirs of a deceased person, and there was no evidence what=-
soover that A. I. Grover did not connive and cospire with
the said Charles E. Foxley, and it is absolute error to

hold that Charles E, Foxley did not improperly accept

the money from the bank,

ASSIGNMENT OF ERROR NO. 21.
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That the Court further crred in its finding iy

No. 15, (Abstrect //%,g ), wherein the Court found:

“"that said Cherles E. Foxley did not connive and
conspire vith A.I. Grover to file a copy of Letters
of Administration with the First National Bank of
Pocatello, Idaho, for the purpose of obtal ning the
said Decd of Washington Pocatello and Minnie Pocass
tello, his wife covering said property; that there
was no evidence offered to the Court as to the whep
aborts of Cherles E, Foxley and the Court finds the
Proceedings in the bstate of Vashington Pocatello
were regular insofar as administered, and that frop
January 1lZ2th, 1920, to the date of the filing of th-
complaint herein, the said Charles E, Foxley, vas
the duly eppointed, qualified and acting administr
tor of said Washington Pocatello, deceased, and
represented the said estate and the heirs of said
estate."

By such finding the Court is again ignoring its own duty
to act on the final account and petition of distribu=-
tion filed by the administrator in the cstate of Washing
Pocatello, dececased, and ignoring the Courtfs duty to se
that the estates of deceased persons, and the rights of
the heirs are fully protccted, and by such finding the
Court is attompting to establish a title for the defcnd-
ants and amainst the plaintiffs, and approving the cheats
ing and defrauding of heirs out of their just property

rights; from the record in this case before the Court,
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_Plaintiffs are justified in alleging that the
rt nd the Clerk of Ccurt, at the time that Charles E.
tley filed his so=called final account in the Estate
Yashington Pocatello,deceased, fei led,rofused and noge
#tcd to hear sai d matter,and to properly administer said
’gate and to dispose of the matter at that time,and during
+] the years since the Court has failed,refused apd neg-
fed to perform its duties.In the above findings,the
“urt finds"that the Proceedings in estate of Washington
catello were regular insofar as administered",that finding
true, the Proceedings in the estate of Washington Poca-
llo was regular in the appointment of administrator,and
is true that from the 12th day of January,lSZO,un‘bil
“is cemnlaint was filed that Charles E. Foxley was the
ly appcinted and qualified administrator of the estate,
d the r ocports of Charles E, Foxley,was during all these

ars lying on thc docket of the Court with a petition por

hearing on same but ignored during all the time by the
&t; by said finding the court strosses, that Charles E.

ey wis thr duly sppointed md qualificd administrator
the, Washing;_ton Pocatello estate but ignored the duty
b t 5;%m9cimmo ]@;blm@ i('m' §'gjujldJ7111'~;}/ﬁigmi ﬂi@‘m’;‘ a(tﬂy by jbmm&odf useum and Library Services
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upon the Court., A Court must take judieial p

ice of its own rccord thnt in nny way pertains to the ¢
Section 104-46-1, Reviscd Statutes of Utah, 1533; Varr:
vs. Robinson, 21 Utah, 429; State vs. Bates 22 Uteh, 65
Plaintiffs werc not obliged to offer any evidence to th
Court as to thc whereabouts of Charles B, Foxley,
ASSIGNMENT OF ERRCR ¥C. 22
The Court crred in its finding No. 16 (Abstract /2§ )
wherein it found:
"That dofendants Amasa L. Clark snd Joseph E, Robiy
son at the time they purchased said eighty ~cres o
land from #, I, Grover hed no knowledge or notice!
Charles E. Foxley had been appointed administrator
of the estate of Washington Pocatello, deceascd, m
had no knowlcdge and notice of any unlawful or fr
ulont acts on the pert of £, I, Grover and/or Chor:
F, Foxley =ns administrator of the estate of lashir
ton Pocatello, dececesed.”
Said finding is contrary to the evidence, reccord ond la
of the case; the abstrncet of title that defendonts rely
upon, and introduced in evidence their proof of title,
hibit "5"), showed the dced was placed in escrow, it sht
that the 80 acres of lond wrs decrecd undividoed, two-thi

and onc-third; it showoed the Deed of "ashington Pocatell

Y .
and Minnie Pocetcllo purported to convey the cnbirc prat
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and that ho cxeceuted it as the only surviving

heir of Janc, the daughtir of Yrotes Owe, tﬁat'it was
executed on February 2nd, 1917, long beforce the property
ws decreed; that it was filed of rccord just onc day
nfter the deerces of distribution of the cstatc of Yaotes
twn, ~nd of Jone hor drughter, had been filed of record;
the abstraet contnined the Affidovit &£ +the defendants!
grantor, #. I. Grover, wherein he told all about the
whole tronsnction, ond that an administratof had been ap=
;"pointed in the estrote of Vashington l.’ocwtello, dececased,
and thot the administrotor had accepted nnd received the
moncy p~id on the escrow ngrecment, all of which wos suf=-
“ ficient to rive the defcndants notice of the freud ond

the checting throuchout the whole procceding; and that
Grover, their grontor, hrd title to the undivided onc-third
interest; for o Court to find ﬁhat the defendants "had no
knowledge or notice thrt Chorles B, Foxley had been ap-
pointed ~dministr-tor of tho cstotc of Tinshington Poca-
tello, decensed, is prepostorous. Probote Procecdings orc
Court rccords, ond noticc to cveryone. Ruling Case Low

~
Loys doym, the, followine rule:
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"The records of the Courts are notice to eyq
one, and oll persons arc bound to know the faets’
disclose. So if those rccords show that the perg
estate of n decedent is not sufficicnt to oy del
or if they show that such cstate is still unsettl
notice is thercby imputed to all who may deal wity
real estate that the latter is or may be mnde lin
and no onc purchrsing from »n heir or devisce, ug
such circumstances, couvld nrctend to be a bona i
purchaser without noticc." '

ASSIGNMENT OF ERRCR NO, 23

That the Court further errcd in finding No. 16 (4bstrae
)24

/ 33), wherein the court found:

"that the said defendants had no kncwledge or noti
of any unlawful or fraudulent acts on the port of
I. Grover and/or of the snid Ch~rles E. Foxley; s
administrator of the estate of Washington Pocatellr
deceased; that snid defendants hnd no knowledge of
any ¢lleged conniving or conspiracy on the port of:.
the said #. I. Grover and Charles E, Foxley to che
ond defroud the “statc of "ashington Pocatcllo, oy
t*e heirs of said estate; ond the Court finds thet
the grantcr of these defendants #, I. Grover, owne
and had legal title to the said undivided one-thir
interest of the land formerly owned by ™ashington
Pocatel lo;"

That such findiﬁgs is not supportecd by any evidence, bv
is contrary to the cvidence and law in the case, for th
same reason as hcrotofore set out, defendants' (exhibit
¥o. "5") discloscd thc escrow, and that Grover had obta ‘

cd the Washingtcn Poe icilo Deed; and filed it of reeort
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that he only paid '¥1,000400 was proved by the
court's own rccord (exhibit "M"), togcther witht he
raffidavit of defcndants' grantor (Exhibit "I"), all con-
stitutcd knowledge and notice to defendants of the
connivance and conspiracy of Foxley and Grover to cheat
and defrrud the heirs of the estate; and then for the
Court to find that "A. I. Grover owmed and had o legal
$itlc to the said undivided ane=-third intecrest of the
land formerly ovnel by Washington Pocatello", in the
fece of the cvidenze oand rccord before the Caart, is
contrary to the grat weight of authority laid down
by courts for over four hundred years, thot a decd,
wrongfully deliver:d or fa ged or stolen, passes no
title.
ASSTNMENT OF ERRCR NC, 24
Thot the Court errcd further in finding No., 16 (Abs=
tract  '39),wherein it found:
"thot at 2ll times since March 12th, 1925, the
defendants herein h~ve exercised supervision and
control over scid undivided me-third interest
and thnt seid claim and ownership was not wrong-
ful but was under claim of right &s against the

estote of "“ashington Pocctello and the heirs «
8 ld 95 tatc } thnt dur x n\%lwlgk»\lrh]& Illglgf() (§%r%(9u l%ﬁ,’l})llz:f§ Services
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the cvmership of s~id defendents w2s not cope
fined to an undivided two-thirds interest ip
said land ~nd that said defcondnnts were not tonanty
in commen with the heirs of ¥ashington Pocatello,
dececsed, but snid defendants ovmed all of said Ir
in foe simple,"
That such finding is not supportcd by the cvidence, rcca
and law of the case, but is contrary to the cvidence, roc
ord and l~w in the case, the defendonts could not toke oy
better title than their grentor, #., I, Grover, hod, ~nd i !
shocks the conscicnce of justice and equity to hold that
Grover tcok good title t¢ the undivided one-third inter-
est, ond sgain the Court in meking such finding is igner-)
ing its own record, and ignoring the fact that the Court
has, during all the yeo~rs, fniled, rcfuscd and neglected
perform its duty in the matter of the Bstotc of Washingto
Pocatello, deceased; and ignoring the fret thot the prep-
certy, during all the time mentioned, vns in the custedy
~of the Court.
ASSIGNMENT CF ERRCR NC, 25
. e o /130
The Cowrt arred in finding Fo. 17 (&bstrnet ,3) ), vhore

in the Court found:

"The Court finds thnt on Deccmber 3rd, 1919, wnen
petition for lctters of administration wns filed in
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thc Estate of imshington Pocatgllo, deceased,
that Ray Pocatello wrs then of the age of
b scven yorrs, ~nc all the heirs wore older then Ray,
' and at the time of the filing of 'the potition here-
in, Rey Pocotello wns of the age of twenty-six
ycnrs."

Th>t such finding is sc untrnc thot plaintiffs cannot

runderstond whet cither the counsel thot preparcd the fin-
dinrs or %thCcurt whe signed the some over cxpeet to

yﬁh by it; the purpcse cf suach findings is plain, It

ws an ~nttempt to shew that Ray Poeatel lo had boecome cf

age mcre than twc yenrs previously to this suit being

filed, but in moking such fiadings the Court ignores the
sworn tostimony of Supcrinteadent Gross, that the Records
of thc Fort Ho11 Indian Rescrvaticn shows that’ﬁay'Poca-
tcllo vos bern in 1917, (paga 12 of Reporter's Transcript).

Questicn: Have yeu get 2 record of the date of the
: birth of Ray Pocatello?

Answer The records show thet he wos bern in
1917, I dec 10t hove the date of the menth.

(Ohatn e t 250)

In crder te try to m“ke cut n perfeet coase for thc dof=-
cndants by ~ttempting tec shoir that Ray Pocatcllo is barred
by sttutc, the Court tokes the age that Chorles E. Foxley

Inserted in his first potition for appointment ~s adminise
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trater, and ignores the direct testimony taken

from the recorcs of the Year Ray was born, and at the sy
time ignored tte record of the administration of Washing
Pocatello, deceased, for any other purpose in this case,.
ASSIGNMENT OF ERROR NO, 26’
The Court furtter erred in said finding No. 17 (Abstract
131 ), wherein it found:

"That the plaintiffs all knew of the fact that Charli |
E. Foxley was appointed administrator of said estate
during all the time from January 12th, 1920, to the
date of filing their complaint herein, and during al
of the tine these plaintiffs and Charles &, Foxley,
as administrator of said Estate, knew that A, I. Gro
er and these defendants claimed said eighty acres of
land and 2t all times had constructive knowledge tha
the seid Ieed of Washington Pocatello and Minnie Poca
tello, his wife, placed in escrowwith the First
National Tank of Pocatello, Idaho, hed been delivere
and had been regularly recorded, and that all of the
plaintiffs herein knew all of the facts complained
of in their complaint herein at all times after on o
gbout Hovember 1lst, 1919, when Minnie Pocatello and
her children appeared in open court as set out in
paragraph 18 of plaintiffs' complaint, as will more
fully hereinafter appear,”

In the face of the evidence, record and law of this case,
plaintiffs humtly allege that such a finding is astound-
ing; the Court absolutely ignores its own duty, record an

proceedings of which it had actual knowledge, yet charges
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those ignorant, untutored porsons, not in any
yay familiar with legal proceedings wi th construgtive
fowledge; and charges its administrator with construc-
'tive knowledge while during all of the years the Cgur,t‘
ped 2ctual knowledge of its own docket, and failed, re-
fused and neglected to do its duty and hold a hearing on
| the final account that the administratar had the honese
ty to file with the Yourt and petition to act upon. If
"the Court will not take actual notice and knowledge of
r‘its own docket and perform its duty during all the years,
can a Court then, in justice's sake, bar the hceirs from
relief, by charging them and the administrata with cons-
ftruetivo knewledge? The record shows, and it was found
by the Court that Charles E, Foxley was recommended to
those ignorant untutored persons by Justin D, Call, the
Judgf; who was hcaring the matter after he advised with
them, and they told him they knew no one, or what the
mtter was about, so (see next finding 18, Abstract
'3 ), who else could Minnie Pocatello and hecr children

turn to in Box Elder County to appear for them before

the Dl t ‘s; aid COU tar, g i F -
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person that the Court recommended to them, - T

the Clerk of the Court appointed him administrator and t
Court takes jurisdiction over the estete and the distri.
bution of thc sezme, the administrator files his account,
from that time cn every Judge and Every Clerk, including -
the Judge thot rnade those findings, fails, refuses andn
lects to 4o and »nerform the duties that are imposed upon
them by the Constitution and the Laws of the State of Ut
and now when Plcintiffs come before the same Court to
seek their rights, they are told by the Court, you and y
administrator hed constructive knowledge all those ycars
that you weore rcbbed of your estate, and now you have no
standing in this Court.
£SSIGNMENT CF ERRCR NO, 27
The Court crred in its finding No. 19 (Abstract 134 ),
wherein it founc:
"That the ¢state of Washington Pocatello, deceased,
or the heirs of said estate, hove paid no taxes amd
legal asscesments levied against said property or o
any part ttereof, and that the defendants fmasa L
Clark and Joseph . Robinson and #, I, Grover, theh
immediate rredeccssor in intercst, have cach and
every yeor since 1919 to date, paid all of the texel

and assesspents cach yoor levied against all of said
land,"
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That such findings are contrary to the evidence,
record and law of this case, and is in violation of all
principles of law, justice and equity. The record in this
case is clear that £, I, Grover wrongfully obtained the
deed, just as Wréngfully obsained it as if he hgd forged
or stolen it, he obtmined no legal title thereto, and
during all the years the undivided one-third interest in
that 80 acres of land was in the jurisdiection of the Court
there is sufficient evidence in the record to show that
the property demanded and received a high rentel value
each year, and the defendants and their predecessor was
at all times tenants in common with the heirs, and sub-
ject during alljthe years to an accounting vi th the
administrator for the rents, and that the undivided one-
third of the rents far exceceded the one-third of the
taxes, and all other legal charges amd defendants were
poving the taxes each year for their co-tenants.

" ASSIGNMEIT CF ERROR NO. 28
The bourt's first finding in No. 20 (Abstract 134 )

wherein the Court found:
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the seid eighty acres of land have remained-
tically unchanged since the Court decrecd th
proporty to the heirs of Yaotes Owa,"

Such finding is cor'rec‘c, but further on the Court erre
finding Yo. 20 (Abstract /3¢ ), whercin it found:
"except the present owners and their predecessors
in intercst cxpended considcrable timc and money
each year in leveling said lands for intensive
farmire. " '
There is not any competent evidence in the record that
A. I, Grover, defendants' predecessor, ever expended
any time or monty on the improvement of the premises,
Ariasa L. Clark wto purchased from Grover testified as
- follows. (Page 45 Reporter's Transeript.  Abstract

249 ). )

Q. You just went on it after you purchased it? I
you ever hawve any conversation with A, I. Grov
relative to this piece of property, when you
purchased it?

A, To, I can't say that I did.

Q. You dién't have any conversation withhim rela-
tive tc the income he had received from it?

A. I think he said it was leased under good cond
tions. ) '

Q. That it was a bargnin, good land, under good co
ditoins? M Yes, sir.
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Q. Did you ask what those conditions were?

-"\-. NO, Sir-

Defendant Joseph “, Robinsoa on direct examination tes-
tified as follows: (Page 43 Reporter's Transcript,
Abstract 23 ).

Q. There was some leveling done?

A, Yes, of course I was:'t there every year while
he had it. Then I was by there a good deal.
I didn't pay much attention to it while he own-

ed it, after we bought the place 1 was on the
place, I was watching it.

However, on cross-examination (page 52 Reporter's Trans-
cript), defendant Robinson testified: (Abstract 39¢).

Q. Had you ever been along there, paying any par=-
ticular attention to the property before 19257

A, DNot particular. I may have been down there.

There was another road, of ccurse, around to
Tremonton.

Qs Not many times, had you? A. Yo,
Q. That lies down off the highway ? A, Yes

Qs You didn't have any particular reason to go
down that way.

A, DNot particularly, (Abstract 30y ).
Likewise, there is no competent cvidence in the record

that the defendants ever speat any time or money in im-

roving the propert roct exn
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Clark testified as follows: (Pages 39-40 Re~
porter's Transcript - Abstract 257 ).
Q. What was the condition of the land as to being
level and in good condition for farming now as
compared with when you first got the land?

A, It is in very much better condition,

Q. Just explain in detail, if you will, Bishop, w
you meant by that?

A. We have allowed several hundred dollars for the.
leveling that they have done for the work in
grading and scraping and leveling the ground.
is in much better condition now,

Such is the answer to the request of his counsel to expl'’

in detail what time and money they spent on the properiy!:

he did not testify as to spending considerable time and . .

money each year; in fact, on cross examination, his answ

as to how muech rent was collected were very evasive., De

endant Joséph L lobinson who claimed he was watching the |
place, testifying under direct examination, testified as
follows: (Pages 43-44 Reporter's Transcript, Abstract

206, |

Q. Vihat about you and Mr. Clark have you made any
improvements by vmy of leveling the ground?

A, Yes, sir,
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A,

Q.

A,

-407-
Q. Tell the Court what you. did?
On this one side we used & fresno, pushing
dovn the high places, so we could get water

on it, and then fixed the ditches so as you
could water it.

What would you say the cost of such work am-
ounted to?

I would not know just what that would be. Those
that did the work would know more themselves
what that work would be. (Abstract 306C ).
Tonants took it out of the work?

Well, yes. (Abstract 306 ).

wever, on cross examination (page 51 Reporter's Tran-

xipt) he testified as follows: (Abstract 30°7).

Qs You stated you took the cost of leveling this
ground out of the rent; just how did you
figure it?

A, By doing this work, we furnished several sacks
of lucern seed. The farm was run down,

Q. You furnished several sacks of lucern seed?

A, Yes, sir. (lbatint 307)

Q. Did you furnish anything else?

A, Yo, sir.

Q. That is the only consideration you gave for
leveling the farm?
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A, “e let him have it a little cheaper. Heh

done some extra work.

Q About how much less, do you recall? A No. (&,
. pad

Then again (page 53 Reporter's Transceript), witness test

fied: (Abstract $/70 ).

Q TVhat work have you done in repairing the fences,
prtting in posts, and keening up the fences? ¢

e

Sellma kas been doing all that work.

Q He has just repaired the fence that was already:
there?

A He has kept it up. It is in good shape,
(Abstraet 7/0 ), It is on that evidence that the Court
made the finding that the defendants and their predecesst
expended considérable time and money each year in 1eve1ir:‘
the land for intensive farming, which is not sufficient
sustain such firdings, and further defendants having no
title and as terants in common, such was their duty, end
they are entitle@ to credit in accounting for the rents.

ASSIGNMENT OF ERROR NO. 29
The Court further erred, in finding No. 20 (Abstrect /31
wherein the court found:

"and saié %, I, Grover purchased from the Uteh-Ida
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Sugar Company a water right for said premises
which he paid the sum of $3,000.00".
It was error for the Court to find that A. I. Grover paid
for that water right. The record shows (defepdants
exhibit "4") that Grover contracted for that water right
in March, 1919, 9 months before he unlawfully obtained
the deed of Washington Pocatello, and Minnie Pocatello,
paying down only $100, and agreeing to pay the balance
in yearly installments; the record also shows (plaintiffs
exhibit "J") that in October 1919, 30 days before the
property was decreed thet A. I. Grover made application
to the State of Utah for'a loan on the premises for $7,000.
on this 80 acres of land, and the record shows he obtained
from the State about the month of February, 1920, this
$7,000, loan, and that shortly afterwards he poid the
Sugar Company in full for this water right receiving a
discount. Grover not having title to the undivided one-
third of the property, secured the loan amd paid for the
wter right as a tenant in common with the heirs of the

estate, and the water right attached to the premises, and

was not in his own personal right. Also the record shows
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(exhibit "L") that A. I. Grover leased the land
in 1923 for three¢ years at an annual rental of, 232 tons of
vects delivered from the first beets dug each year to the
Sugar factory, there is no evidence that Grover did not
secure as good a rental in 1920, 1921, and 1922, md
plaintiffs introduce in evidence (exhibit "N") a letter from
the Sugar Company showing the beet prices for the five years
that Grover claimed the property which proves the rental of
the undivided one~third interest more than paid for its
share of the water right and the taxes and assessments
during the five years Grover claimed the premises,

ASSIGNMENT CF ERROR NO 30

The Court further erred in finding No. 20 (Abstract /(33 )
wherein the Court found:

"that said land was appraised in the probate

proceedings in this Court as having a value of

$4,900,00, which the Court finds was a reasonable

cash market value of said premises at said time,"
While it is true, that when the property was appraised for
prqbation.in the summer of 1917, it wes appraised at only

$4,900.00, the evidence amd the record in the case shows

that it is not true that such 2 sum was the reasonable
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cash value of the premises at that time, or
at the time it vms decrced; by such finding the Court is

'again ignoring its owm record. If such was the reason-
able cash value, then Judge Call, could not have decrecd
the property os he dide TUnder the law of inheritance of
the State of Utah at the time the property was decreed,
and the same today, the surviving spousc was :fmd. is en-
fitled to ?'}5,009 clexr value of the ®state of the
deceased spouse, and in addition there to, entitled to
50 per cent of the aldditiomal value of thc estate.

" Decreeing the property as he did Justice Call must have .
valued the property at a clear 3’515,000 veal ﬁe, furthermore
the record shows that it was rented for $650 per year‘
cash rental, by the 1dministfator (plaintiffs' e;(hibit

- "0") and the ;application of A. I. Grover for the State
loan (exhibit "J"), he swears that the land is worth
3300 per acre; the fact that he sccured a loan of $7,000
from the state proves that $4,900 was not the reasonable
cash value of the property at thé time it was appraised,

or but only about one-third its reasonable cash value,
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LSSIGNMENT OF ERROR NO. 31

That the Court erred in its finding No. 24 (Abstract__l}_
wherein it found: |

"Mhat plaintiffs, or any of them, have no right,

herein and that the sole owmers of said real es

are the defendants Amasa L. Clark and Joseph E,.

Robinson, "
Such finding is‘not supported by‘ the ev:'%dence, record and
in the case, but is oontrar? to the evidence and law int
case for the reasons as heretofore set out in support of «
the foregoing assignments of error, :

ASSIGNMENT OF ERROR NO. 32

That the Court erred in its finding No., 25 (Abstractidt-1@
for the reason that all of such findings is irrevelant and
immaterial in the case at Bar, as none of the facts found
said finding No. 25, cither tends to prove or disprove any
the points and foets in this case, and its injection only: -
encumbers the record, and confuses the issues; plaintiffs:,
allege however, that the Court specially erred by the last
sentence .of finding No. 25 (Abstract /3€ ) whoerein it .
found:

"That Yaotes Owm &c Patentee, c:d hor successors
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in interest including the plaintiffs', have

subjected themselvos to the laws of tho State

of Utah and ia the bringing of this suit the

plaintiffs are subject to the same laws relating

to the prosecution of suits governing any other

citizen of this State."
Tﬂe finding that Yaotes Owa and the plaintiff's have sub-
jécted themselves to the laws of Utah, is not born out by
the evidence and record in.the casé, the rccord shows that
Yaotes Owa died about 1888, that her daughter Jane died
sometime in the early ninties, that neither the daughter
while she lived, or Washington Pocat ello, or James Brown,
her husband after her death ever paid any attention to the
property,: or came into the Coprt asking any action or relie
until the artful and designing white man,' sought them out,
end dragged them into the Court in an effort to rob them
of valuchble property rights; of wh ich they had no judgment
as to its value. The finding by the Court, that by the
bringing of this suit the plaintiffs have subjected them-
sclves to the laws of U‘dah, is not borne out by the record
end gyidence in this case. Washington Pocatello was

sought out and brought in to the Court by Saylor. The

estatc of Washington Pocatello, dccensed, is now, and was
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at the time of the filing of this suit end has
ever since Febrvary 20, 1940 on the docket and in the hay
of the Court, ard the Court that made the above findinga
its predecessors, has failed, refused and neglected to do
its duty during 11 of the years, and the plaintiffs. came
to the Court in this action to claim their propm*‘ﬁy, iy
may be tirrue that as far as probate proceedings, or suits
quiet title are concerncd that plaintiffs and their pre-
decessors were and are sub-jegt to the laws of the State o
Utah, snd it is likewise true that they arc also entitled
to the protection of the laws of Utah in their rights of
property, and entitled to the protection of the Courts of*
the state, which the evidence and record shows they have
not received from the Court of the First Judicial Distric
in and for Box Elder County, Utéh.

ASSIGNMENT OF ERROR NO., 33

That the Court erred in each and every finding in No, 26
(;kbstractﬁ;iﬂ_). That such findings are largely repel
tion of many such find:llng;s of a similar nature previously

made; that not one of the findings made in said finding N
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(Abstract | 3& -I4), is supported by any evidence,
ior by the record and the law of the caso, tho said defend-
ants did not‘purchase the property without knowledge or
notice of any of the claims set forth in plaintiffs' com-
‘plaint; defendants did nobt sven examine the abstract; thg
fact that the State had made a loan of $7,000 on the pro-
perty did not meke good title; Amasa L. Clark was o banker,
and Joseph E, Robinson was a man that had dealt in real
estate for years, the duty ond thc burden was upon them to
examine the title, and if they had they would have found
out that A, I. Grover did not have any title, and that the
- Estate of Washington Pocat ello, deceascd, was still in
Probate proceedings, without having been settled, That
the Court specially erred in Finding No. 26 (Abstract l?‘f)
wherein it found:
"That A. I. Grover, defendants immediate pre-
decessor, entered into the possecssion of said
premises under claim of owncrship on or about
said date began to farm said premises as the
ovmner thereof; that at all times since on or
about November 3rd, 1919 until the 25th day of
March, 1925, when the said A, I. Grover conveyed

said premises, to defendants; that said Grover
occupied and cultivated and improved said premise

protected the same by a substantial enclosure,
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T paid ell taxes each. yoar levied and assessed y
said lands and claimed to own the same continy
openly, notoriously, peaceable and under claip
right éach and every year as his property, in|
simple, as against all persons whatsoever "
The record in this case is so clear that A, I. ‘Grover on)
" paid $1,000 to the escrow depositary, for the Washington
-Minnie Pocatellc Deed, that it is error to find that he
. entered into the possession:of the premises lawfullyy the
record shows thet 'in the hands of Grover, :tlat deed was o
no more-cffect, than if it were forged or stolen; ‘therefo
. .any occupancy of Grover could rot beother than that of i
. wrongful posscssion or of a tenant ‘in ‘common; ‘or under a
constructive trust, an'd .such a fizfding ‘a’s"&bove by a cour:
is an attempt to aid and assist, and approve ‘of the wrong
acts -of the artful and designing Grover to deprive those .
ignorant and untutored heirs out of their rightful proper.
the custody of which was at all times mentioned in said

finding in the hands and jurisdic‘bioh of the Court that m

the finding, that dufing said time mentioned:said A, I, &

was & tenant in gommon with the administrator and with the |
heirs and could nct hold ddverséaly to thems That the Cow

'y . . -
again specially exred in tne last part of finding No. 26
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(\bstract /912;);ﬁh0rein'the Court found:

"that when said A, ‘I Grover entered upon
said premises the property was uneven and

had insufficieat water right and could not

be farmed to best advantage; that the said

Ae Ii Grover aad these deofendants spent much
time, labor and monoy in the improvement and
"leveling of said premises and in purchasing
addi‘cional water rights for said premises
promlses all of whlch said amounts were paid
by said A. I. Grover and all these defendants;
that defendan ts are innocent purchasers of
said property for value and are now the owners
in possessmn selzed in fee simple of said

property’.
Said ifihdiné* i¥ pure'ly a fépét‘{tion, as the same find-
:in—gs'hé.’s' been made several times préx’r'iou’ély, and we have
50 plainly pointed out heretofore, that such findings
are error, that é‘wfery:::p:o'inf in the lfa"'ét above assign-
_ment ‘has ‘been heretofore covered; However, we again‘
point out that there is not a sCintilla of competén'lf;
evidence 'anyJWhAerfévfin the record that when Gr over en=
" tered upon ‘the"‘;'ﬁ'z/'enﬁses' "cha_\’c it was :unevéri ;and could
. not be farmed ._to:"?(.gv’agr}@:a,ge,_' and that the sai d Grover
"'sp'én'i:"m{ic.ﬁ time ',:‘fléflﬂjor,' .Iand méney in its iniprovemen‘b H
on the other hand the evidence in the record is over-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



«418-
Transceript
whelming to the contrary; it was leased yearlyt
Getz, the Administrator, for $650 cash rent during the
administration of the Yaotes Owa, Estate, Grover's own
application for the State Loan shows the land to be in
high state of cultivation, and worth $300 per acre, and
had a 60 acre water right; the defendants could take no
better title than their grantor had, and they can not be
seized in fee simple, one can't become holder in fee simpl
under the same as a forged or stolen deed; defendants!
possession, and the posscssion of their grantor's
was that of tenants in common, an d not possession in fee
Simple.
ASSIGNMENT OF ERROR NO. 34
That tle Court erred in its finding No. 27 (Abstract /¢/
wherein it found:
"that U. F. Diteman is no longer a resident of
the state, and is now aged and infirm and is
unable to remember or testify as to the facts it
this case; that the First National Bank of
Pocatello, Idaho, is insolvent and has been
liquidated and all instruments in connection wit
the escrow agreement, except as offered in evide
have becn destroyed; that by reason of lapse of

time, nearly twenty years, the parties are unabl* |
to procure testimony in support of their claims
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or to refute the same; the claims of plaintiffs

are now stale claims,"”
Such finding is error, there is no evidence in the record
to support such finding; such finding is contrary to
the evidence in theé record; U. P. Ditemm , passed out of
the ccsc when he gave the power of attorney to A. I.
Grover, if Diteman was present, and a young able
bodied man, there is no oral testimony he could give
that could change the record; there is ample undisputed
evidence in the record that Grover wrongfully obtained
that deed, by only paying $1,000 for the same (exhibit
"), and no oral testimony could change that; it is
immaterial that the depositary Bank is now insolvent,
tho escrow papers in evidence (exhibit "H") together
with the Final account of Charles E. Foxley, in the
estate of Washington Pocat ello, (exhibit "M") tells the
story, Said Final Account is still in the hands of the
Court unacted upon, yet the same Court now finds "that
the claims of plaintiffs herein are now stale claims",

when during all the years the Court has failed, refused

ad negleotod to perform its duty, and hear the matter of
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the final account of its administrator, but held the
caseon its docket unset’cied,and undisposed of.That the Cour
egain specially erred in its last finding in finding No, 26
(Abstract_{__‘;i»_’l_) ,wherein the Court found:
"that the plaintiffs are now estopped by reason of latches,
silence and other conduct on their part and on the part of
the administrator as heretcfore found, from at this time
prosecuting this action,"
Plaintiffs contend fhat such finding by the Court is error;
by such finding-the Court is charging the administrator,who
rendered his account to the Court, and those poor ignorant
and untutored persons,who had no knowledge of probate proce
ure,with latches,silence and other conduct as an estopple,
when the reason fer net acting upon,z;nd settling the estate’
of Washington Poce_telio,deceased,can sclely and entirely be
chargéd to the refusal and utter disregard of the Court to
perform its duty,by not h‘olding a hearing on the Final accou
of its duly aprointed administrator,and its disregard of its
plain duty to scc that all estates of deceased persons that
assumes jurisdicticn over are preperly administered;that no
acts cf turpitude was either plerxded or proven against the

plaintiffs, and the rule of law is that to cestablish estoppl
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in the conduct of the party before a court of
equity will estop him from asserting his title.
ASSIGNMINT OF ERFOR NO. 35
The Court erred in its finding No. 28 (Abstract /4= ),
wherein it found:
"That the plaintiffs' first cause of action
is barred by the Statutes of Limitations of
the State of Utah and particularly by the
provisions of Section 104=-2-5, 104~-2-6,
104-2-7, 104-2-19, and by subdivision 3 of
Section 104-2-24 of revised Statutes of Utah,
1933,"
. That such findings is in error for many reasons; First;
that A. I. Grover never obtained legal title to said
uwndivided one~third interest, adl thé title md right
of ownership, remained in the heirs of Washington
Pocatello, deceased, and the Court appoiuted an ad-
ministrator in the Matter of the Estate of Washingtczn
Pocatello, deceased, who qualified and assumed the
duties of such administrator, and filed with the Court
his final account, and asked for a hearing on the same,

end the Court fai led, refused, and neglected to perform

its duty (exhibit "M") md consider said Final Account,
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but has retained the matter on its docket all t;
years undisposed of, and the Court .can not apply the stat
of limitations to a matter that is on the Court's docket,
and the Court has failed, refused and neglected to hear a
dispose of, Second; Grover having no legal title to the‘
undivided one-third interest, his possession of the entir
premises was the possession of his co~tenants, and defend
ants havenot pleaded or proved any circumstances that wou
be notice to the plaintiffs of an adverse holding; Third;
at the trial plaintiffs hawveproved their title and right
of ownership, end therefore plaintiffs are presumed, unde
Section 104~2~7 Revised Statutes of Utah, 1933, to have b
in possession thereof within the time required. Fourth;
that the plaintiffs are, and during all the years were
"incompetents", as defined by Section 102;13-20, Revised
Statutes of Utgh, 1933; three hundred years history of ow
Country proves, that the Indian has ever been robbed by t
artful and designing white man, and when dragged into the
Courts, they and their property are entitled to the Court

proteetion, Fifth; plaintiffs being Indians the Statute
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Limitations can not be invoked against them

when it is proven that they are still wards of the Gov-
4ermnent; Sixth,rthat the defendants had notice that their
grantor, Grover, had nn title to convey to, the undivj.ded
one third interest, and had notice that the said undivided
onc third interest was still in the hands of the Court un-
settled at the time they purchased the premisces. Scventh;
that the said finding is in error par‘ticularly'as to Ray
Pocatello, for ther cason that twe years had not elapscd
since he arrived at majority until the suit was filed, as
provided for in Section 104=-2-37, Revised Statutes of Utah;
1933,
| ASSIGNMENT OF XRRCR NO 36
That the Court errcd in its finding No. 20 (Abstroct 792
wherein it found;
"That the Court finds against all of tho allegations
of the plaintiffs' comploint md in favor of all
the affirmative allegatios of the defendants not
hereinbefore expressly found upon™.
That such finding is not supportod_ by thc cvidence, rcecord

and law of the casc, and is e unfoir and unjustifiod find-
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ing rade by the Court that has during all of

the years failed, refused and neglected to perform its
duty in administering the Estate of Washington Pocatclle:
deceascd, and ras held on its docket undisposed of, the

final account of the administrator of said estate, yot h

i

retaired jurisdiction of the matter, by keeping the case

on its docket undisposed of,
ASSIGNMENT OF ERRCR NO, 37
That the Court erred in Finding No. (&bstroet /72 )

wherein it found:
"That thc plaintiffs'offered no testimony in
support of the al legations of their second
cause of action and that the Court makes no
findings on any of the dlegations of said
cause of action,"

That such finding was in error, for the rcason that at th
close of the teking of testimony on the first cause of

action, it wos agrecd .n open court that it was useless

to offer any testimony on the second cause of action untit

the Court had disposed of the first cause of action, we
quote from the record (page 57 Reporter's Transcript)

TEE COURT: Yecs, that was my understanding. The
record may show that you are proceeding under the
requirsment of the Court as to the first causn of
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action, snd you resorve what you may have as
to the second cause of actiem."

ASSIGNMENT OF ERROR NO. 38
That the Court erred in al 1 of its Conclusions of law (Av=-
stract 779 )

l,.. That a decrce should bo enterecd dismissing plaint-
iffs! first cause of action with prejudice;

2.That a decrec should be antered dismissing plaintiffs’'
Second Cause of Action: '

3.That a decree should be entered in said Cause %o

the effect that the defeadants, Bmasa L. Clark
- and Joseph E. Robinson, are the owners in fee

simple title of the premises described in para=-
graph 23 of the Findings of Fact herein, and that
Decrce be entered quieting title in said Defend-
ants thereto.

4,That said defendants are entitled to their costs
of action. Let Judgment be prepared accordingly.

. That such conclusions, are not supported by the evidence,
the record before the Court, and the law of the case, as

. pointed out in plai ntiffs? Assighmen‘cs of Error, thercfore

v

‘ the Court erred in such conclusions.
ASSIGNMENT OF ERROR NO, 39

‘gThat the Court erred in making and entering its judgment
: and decree, as made and entered on the 27th day of Nov-
f . .

i

1
i

" ember, 1939, md errcd in each and every particular and
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in every paragraph of said decree, namely; pars
graphs 1, 2, 3, 4, and 5 on the grounds that the said de.
cree or any part thercof, is not supported by the evideng
the record and the law of the case, but is contrary to th
evidence, record and law of thec case as nointed out in
plaintiffs' Assignments of Error; that the Court should
have entercd judgment amnd decree in favor of the plaint-
iffs' and against the defendants, quieting title in the
plaintiffs t'c» an undivided one-third interest in the prem
ises described, and that plaintiffs are entitled to an
accounting from the defendants of all the r ents and pro-
fits derived from said undivided one-third interest,
since March, 1925, to date of settlement, after deducte
-ing al.l just taxes, and assessments, or any other nccess-
ary and appropriate charges against the said undivideld
one-third interest, and on said grounds as heretofore
set out, plaintiffs ésk a reversal by this Court of said
"

judgment end Decree.

Respectfully submitted,
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P. Co O'MALLEY

Residence Pocatcllo, ldaho

FEORGE M. MASON

Residence Brigham City, Utah
Counscl for Pld ntiffs.
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‘Transcript The following4:§e essential minute ontries:
0379 (Title of Court and Cause Omitted) Trial: ‘
This case came on regularly for trial on plai ntiffs!
cause of actior, pursuwant to setting'heretofore made, be~
fore the Court sitting without ajury, P, C. O'Mdley and
George M. Masor, Esgs., appearing as cgunsel for plainte
iffs, ~nd Wm. J. Lowe, Esq. of counsel, appearing as coun’
sel for defendents,
Counsel for defendants asks leave to file supplemental
answer, which request is granted, Plai ntiffs' exhibits A,
B,C,D,E,F,G, 1,I,J,K,L,N,0, were introduced and received
in evidence. Tilec No. 355, Estate of Washington Pocatelk
was introduccd and received in evidence. The following wexi
called as witnesses on behalf of plaintiff and werc sworn
and testified: Fred A. Grees, Lucy Pocatello Johnson and
Josephine Pocatello, Plaintiff rests. |
Counsel for defeondant asks leave to amend thce answer, vbit‘
request is granted and the amendment is made in open court
Plaintiffs rest.

Amasa L. Clark and Joseph E. Robinson were called as witne

on behalf of dofendants and werc sworn mmd testified. Doft

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



429
Transcript )

5375 antstexhibits 1,2,3,4,5 and 6 were introduced

and reccived as evidence. The following probate files
were offered and received in cvidence j.n behalf of de=-
fendonts: Angichah, Geeump, Ar-ri-nip, Wedgagee. De-
fendants rest. Both partics rest.

It is ordered that the further hearing be ccntinued to
_ Qctorer 9, 1939,

" 9350(Title of Court and Cause Omitted) Taken Under
Adviscment., #5691

The matters herein came on regulariy for further argument,
P, C, O'MnlIley and George M, Mason, Esgs., appearing
as counsel for plai ntiff and William J. Lowe, of coun=
sel sppearing for defendants. Arguments were made by
cotinsel for the respective partics and being submitted
“wms by the Court ‘taken under advisement.

03§/ (Title of Court md Cause Omitted) #5691

This case came on regularly for further hearing on the
9th day of Octcber, 1939, P, C, O'Malley and George M.
Yoson, Esqs., appearing as counsel for pla ntiff and
Wn. J. Lewe, Esq., of counsel, = pearing for defend-

ents, Arguments were made by counsel for the respect=-
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ive parties and the matters being submitted was
by the Court taken under advisement, and the Court now
being sufficiently advised, it is Ordered that judgment be
prepared in favor of defendants and against the plaintiffs
as will mere fully appear from the Findings of Fact and
Conclusions of Law and Decree to be signed and filed heref

(ritle of Court and Cause Omitted) #5691

The matters herein came on for hearing upon plaintiffs!
objecticns tc defendants proposed Findihgs of Fact and Cor
clusions of Law, George M. Mason, Esq., of counsel gppeari‘l
as counsel for plaintiffs and William J. Lowe, Esq., of |
counsel for defendants, and said Findings and Decrcc are
signed as presented.

0352 Title of Court and Cause Omitted) Order Extending
Timeo

Good cause appearing therefer, it is hereby ordered that
the pl’aiptiff tc given to and including the 15th day of
February, {.De 1940, within which to prepare, serve, file‘
her proposed bill cof exceptions in the above entitled |

causc,.
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035+ (Title of Ccurt and Cause Omitted) #5691
The motion of plei ntiff, as filed in this Court on the
3lst day of Jmuary, 1940 came on r egularly for heardug,
P, Co OWMrlley, Esq., and George M. Mason, Esq., @ppear-
ing for ccunsel for plaintiffs and %William J. Lowe, of

counscl, agpearing for defendants,s Said motion is argued

by counsel for the respective parties. Whereupon, theb

. Court directs the reporter to make certain amcendments to

the transceript and on motion of plai ntiff the further
hearing on sai d meticn is continued to Monday, March 11,
1940, at 11 o'clock i. M.

038 (Title of Court and Causc Omitted) #5691

 Plaintiffs' motion for reliof came cn regularly for heare

ing, Po Co O'Malley, Esq., and George M. Mamn, Esq.,
appearing as counsel for Plaintiffs, and Willian J. Lowe,
Isq., of counsel, appeéring for the defendants. Said motion
is argued and submitted and by the Ccurt granted. Therce
after Findings of Fact and Conclusions of Law and Order °
and Decrec thereon were signed by the Court and filed

with tho Clerk. Plaintiffs proposed draft of Bill of
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035k Excoptiops was then served en counsel for defend..
ants in open ccurt,

(Title of Court and Ceusc Omitted) Affidavit,

I, C. Henry Nielsen, Clerk of the District Court cf the
First Judicial District_of the State of Utah, in and for
the County of Eox Elder, do hereby certify that the fore~ :
going Papers ar sppeal in the above entitled action is the
Original Complaint, Summons on Return, Summons on Return,
kCopy of Complaint and summons, Summons on return, Dismissal:
as to some of the defendants, Demand for non resident
plaintiffs to give‘security for costs, Af‘f‘idavit.of
. Joseph E. Robinson, Defendant's motion to strike, Demurrj
er of Defendants, Affidavit of service of pmpers by mail, ‘
Letter to Juidge Jones, Mction, Affidavit of B, Co Ot ley,
Stipulaticns, Letter to Judge Jeones, Letter to P.C.Q'Mal ley,
Amended Complaint, Affidavit of M. Landon, Demurrer, Moticn
to Strike, Affidavit of Servige of Papers by Mail, Affidavit
of Fred Sorenson, Motion to substitute New Paragraph in liev
ofparagraph ten stricken from amended complaint, Letter

to Judge Jones, Plaintiffs' Brief, Defendants?! authorities,

. s s : .
Notice, Plaintiffs! Brief(Ccpy) Order extending Time,
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435 Second .imended Complai nt, 4ffidavit of Laura
Jorris, Second Amended Complai nt(Cgpy),Afﬁdavit of M.
landon, Demarrer, Motion to strike, Motion requiring
plaintiffs to separately stat ¢ different causes of act-‘
ion, iffidavit of M. S. Higgins ,}‘hird amended Comp].a’.i.?xt,
Affidavit of M. Landon, Demurrer, Mctim to Strike, ,iffi-
davit in support of motion to dismiss, Motion to dismiss,
iffidavit of service of pspers by mail, Motion to strike
motion to dismiss, Affidavit in resistance of motion to
dismiss_sand in supnort of motion to strike the.motion to
dismiss, Affidavit of service bf pgers by maiL Letter to
Judge Jones, Lotter to Clerk of District Court, Order extend
ing time, Order extending time, Order cxtending Time, Answer
Affidavit of service of papers by mail, Beply to further
answer and separate defense of Defendm ts, affidavit of
Servicg of papers by mail, Stipulation, Supplementsl

answer, Defendants! reply Brief, Plaintiff's' Brief on

first cause of Action, Memorandum of Decision, Notgue,

Plaintiffs exception to the Findings of Fact, Conclusion

of Law and Decree, made and prepared in favor of defendants
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0 387 eand against plaintiffs, Findings of Fact and Cenelu
sion of Llaw, Decree, affidavit of Service of Papers by Mail-
Notice, Memorandum of Cos*s and Disbursements, Affidavit of -
Service of papers by mail, Order, Motion, Notice of Time an
Place of Calling up for hearing and settlement by >the Court
Bili of Excepticns, 4Affidavit of service cf papers by mai 1,
Stipulation, Notice of ippeal to Supreme Court, Affidavits ¢
impecuniosity, 4{ffidavit of mailing copy of mnotice of appeal
Objections tc settlement of bill of exceptions, Affidavit ir
support of moticn, Petition feor Order Granting Relief, Lette
Affidavit in support of petiticn, Motion, Notice, Affidavit
‘of Mailing, Amerded Motion, Affidavit of Mailing, Objecticns
petiticn for orcer granting relief, Findings of Fact and Con
clusicns cf Law, Order and Decree, .ckncwledgement of Servic
Precipe, Certified copy of Bond for Costs N oneresident
Plaintiff, Minute Entries.

That the foregoing papers are transmittcd to the Suprems
Court, State cf Utsh , pursuant to written precipe and I
further certify that affidavits in lieu of an undertsking

on appeal in the above entitled acticn was filed with the
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20387 Clerk of the Ccurt February 23, 1940
y In Witness “herecf, I have horounto set my hand and affixed

the official Senl cf the Said Court this 22 day of March

¥ 1920, N

(SEAL) (Signed) C. H cnry Niclscn

Clerk of the District Court cof
the First Judicial District of

‘ the Statec  Utdr, County of
Box Elder.
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(Title of Court and Cause omitted)

#6248
AFFIDAVIT CF MAILING COPY OF ASSIGNMENTS OF ERROR
State of Idaho. *
* S8,

County of Bannock. *
ks sk ok sk ok s ke k sk sk skoh ok sk stk

P. C. O'Malley, being first duly sworn deposes ands"

That he served the attached ASSIGNMENTS 6F ERR(R, up?
the Defendants and Respondents, Amasa L. Clark and Joseph
E. Robinson, by depositing a true copy thereof in the
United States Iost Office, at Pocatello, Idaho, postage
prepaid, on the 29th day of May, 1940 enclosed in an
envelope addressed to Stephen, Brayton and Lowe, Attorney:
at Law, Walker Bank Building, Salt Lake City, Utah that
being the Post Office Address of said Firm of Attorneys,
Stephen, Brayton and Lowe, the said Stephen, Brayton and
Lowe being the Attorneys of record for the defendants and
respondents, Amasa L, Clark, and Joseph E, Robinson, and
that upon the 29th day of May, 1940 there was regular
communication by mail between said Pocatello, Idaho and st

Salt Iake City, Utah.
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P. C. O'Malley

Subscribed and sworn to before me this 29th day of

My, 1940.
He Je Swanson
Notary Public
Residing at Pocatello, Idaho,.

MY COMMISSION EXPIRES.

November 6, 1942
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