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IN THE

SUPREME COURT CF THE STATE OF UTAH

LAURA MCRRIS, Special Administratrix
of the estate of Washington Pocatello
and Minnie Pocatelle, his wife, both
deceased, and LUCY PCCATELLO JOENSON,
MAUD PCCATELLC RACEFCRSE, JCSEPJINE
PCCATELLC, and RAY PCCATELLC, Heirs
of Tashington Pocatello and Minaie
Pocatello, deceased;

- CASE
Plaintiffs and Apoelants, )NO. 6248
—vs- )
AMASA L. CLARK, JOSEPH E. ROBINSON )

and BOX ELDER CCUNTY,
)

Defendants and Respondents.

R L Ty py—

BRIEF OF APPELLLNTS

P. C. O'MALLEY and G30., M. MASON
Attorneys for Plaintiffs and Appelants,

STEPHAYN, BRAYTON and LOVE
Attorneys for Defendants and Respondents
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-O.
ST..TIMENT OF THE C.SE NC. 6248

For convenience the parties hereto will be -
referred to as they appesred in the Court below,
that is, as plaintiffs and defendants.

This is en action brcught by Laura Norris,
Special Administratrix, and Lucy Pocatello
Johrson, Maud Pocatello Racehorse, Josephine
Pocatello and Ray Pocatello, as the sole and
only heirs at law, of Washington Pocatel]p, and
Minnie Pocate]lb, his wife, both deceased, 21l
Indians, wards of the United States Government,
residing on tre Fort Hall Indian Reservation,
in the State cf Idaho, as pleintiffs, wherein
the plaintiffs seek to quiet title in the heirs
to an undivided one-third‘interest in the E.%
of the SE.% of Section 12, T.11 N, R. 3. ™.
SLY, in Box Elder County, State of Ubah, and

for an accounting of the rents and profits of
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-3-
the said undivided one third interest, for the
years from 1925 to 1938, both years inclusive,

The action at first was brought by the
heirs alone and was against the following
named defendants:

A. I. Grover, and Hortense Grover, his

wife, and U, F. Ditenan, Amasa L. Clark,

Joseph E. Robinson, and Box Elder Coun-

ty, Utah, as defendants.

The defendants, amasa L. Clark and Jo-
seph E. Robinson, and Box Elder County, Utah
being the only defendants served with swummons,
the defendant 4. I, Grover, having died about
the time the complaint was filed and before
service was made uvon him, and U. F. Diteman
being a non-resident of the State of Utah,
and therefore considered not a necessary de-
fendant, the cause of acticn was dismissed

as arsainst the defendants 4. I. Grover, and

his wife, and U. F., Diteman.
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The defendants, Amasa L. Clark, and Joseph
E. Robinson, appeared within the statutbry
time and filed a demurrer, and a written de-
mand under Section 104-44-17, Revised Statues
of Utah, 1933, that the dcfendants be compel-
‘Jed to put up a $300.00 non-resident bond,
which bond in due time was furnished, and
plaintiffs filed an Amended complaint, the
iny defendants named in the first amended

complaint were:

Amasa L. Clark, Joseph E. Robinson,
and Box Elder County, Utah.

That Box Elder County, Uteh, has never
made any appearancé in the case, for the
reason that the rights of Box Elder County,
Utah, is only a right-of-way, invelving
about one acre, and it has always been con-
ceded that if the plaintiffs are successful

in having the undivided one-third interest
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-5-
quieted in them, that if Pox Elder County should
desire it, that the plaintiff's will execute &
deed to said rightwof-way to the County, for
plaintiffs' interest in the right-of-way.
That the defiendants, Amasa L. Clark

and Joscph E. Robinson, filed a demurrer and
motion to strike large portions of the plain-
tiffs' first amended complaint, and one of

the grcunds of demurrer was that thc complaint
steting that an administrator had been ap-
pointed by the District Court of the First
Judicial District of the State of Ttah, in

the estate of Washington Pocatello, deceased,
that the heirs of the estate had no capacity

to sue for, or ask an accounting of the rents
and profits of the land, that only the ad-
ministrator could collect or sue for the

rents. The court sustained the demurrer,

granting plaintiffs time to armcnd; that
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plaintiffs then secured the appcintment of
Laura Morris as Special Administratrix, of
the estate of VWashington Pocatello, and Min-
nie Pocatello, deceased, and a second amend-
ed complaint was filed, Laura Morris as Spe-
cial Administratrix, joining with the heirs
of Vashington Pocatello ‘laintiffs having
failed to state their cose in two causes of
action, but asked to quiet title and for an
accounting of the rents and profits in one
cause of action. The defendants, Amasa L.
Clark and Joseph E. Robinson, again demurred
and moved tc strike, and moved to dismiss the
couse of action, one of the grounds of demur-
rer being that two causes of action was im-
properly joined, one for quieting title ond
one for accounting for the rents and profits.
The court, having sustained the demurrecr,
the plaintiffs filed the third amended com-
plaint, and set forth the case, in two
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causes of action, ono for guieting title and
one for accounting for the rents and profits.
(Abstract 2 34.)

That the defendants, fmasa L, Clark and
Joseph E, Robinson, ageain filed a demurrer,
and motion to strike and dismiss, that the
Court set the matter for hearing for the
20th day of May, 1939; that on the 20th day
of May, 1939, after argument by counsel, the
Court made a minute entry that said demurrer
was overruled, and the motion to strike was
denied, and defendants given 25 days with=
ous notice to answer, and the cause was
set down for trial for Scptember 14th,

1939, at ten o'clock, 4. M., (ibstract 50 )

That the defendants, .masa L. Clark and
Joseph E. Robinson, filed their answor to
plaintiffs' third amended complaint, admit-
ting the appointment of Laura Morris, and

her qualification as administratrix of the
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-8=
estate of Washington Pocatello, and Minnie
Pocatello, deceased; admitting that Luey Po-
catello Johnson, Maud Pocatello Racehorse,
Josephine Focatecllo and Ray Pocatello, are
Indians and the only heirs of Washington
Pocatello znd Minnie Pocatello, deceacsed
(hbstract 52 ); admitted that Washington
Pocatello was an heir of Yaotes Owa, and of
her daughter Jane, and that both Washington
Pocatello, and Minnie Pocatello were de~
ceascd., (,tstract 53 )

The arswer also admitted all of para-
grephs 4, &, and 6 of said third amended
complaint, thereby admitting the decrees of
distributicn and determining of heirship in
the estates of Yaotes Owa, and her daughter
Jane Brown. (Exhibits F & G, Abs. 239,)

The answer admitted that the eighty

acres of lend was, at the time of distribu-
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tion under cultivation; admitted that the af-
fidevit of W, D. Service, dated April 18th,
1917, wos filed of record in Box Elder County,
Utah on April 19th, 1917, which instrument
deseribed the terms and conditions of the es-
crow agreecment. (.bstract 53 & 54.)

The answer admitted tnat the First Nﬁfi-
onal Bank of Pocatello, Idaho, delivered the
said deed to U, F., Diteman, or to somcone
for him; that the deed on its face recited
a censideration of $3200.00, but made no al-
legation that the full amount was paid, but
admitted that the deed was recordcd on No=-
vember 10th, 1919.

inswering paragraph 10 of the complaint,
admitted that on November 3rd, 1919, U. F.
Diteman and wif made and eoxecuted and de-
livered to i. I. Grover a Quit Claim for

the whole of said eighty acres; that the
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~10-
same wo.s rocorded on the 1llth day_of November,
1919, and aémitted that L. I. Grover filed
his affidavit and it was recorded in Box Eld-
er County, Utah, the 20th day of February,
1920, and tkatva copy of said affidavit mork-
ed Exhibit "E", was a part of the complaint,
(Abstract 35.)

Answering paragraph }1 of’said complaint,
admittod thet A. I. Grover, after acquiring
the Deed frem U. F. Diteman, entered into the
possession cf said premises under date of No-
vembeor 3rd, 1919, and as.sumed the menagement
of and rcntal of said premises, and cclleeted
all of the rents and profits of snid property
and made no accounting of same to any porson
to and including the yosr 1924, until said pre-
miscs werce eold to the defendonts on the 25th

day of Marck, 1925. (.ibstract 56.)
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Admitted all of peragraph 12 of said com-
plaint, that the defendants have, during all
of the years since 1925, collscted and re-
tained all of the ronts roceived from said
premiscs, making no accounting to the es-
tnte or to the minofs of Washinzton Pocate-
1lo, dcceascd. (Lbstract No. 56.)

argdvering paragraph 15, admittcd that on
the 3rd day of December, 1919, Charles E.
Foxley filed in the probate division of thé
District Court a petition for Letters of Ad-
ministrotion on the Est~te of Washington Po-
cotello, decersed, and that after duq and le-
gal proccedings, the said Charles E. Foxley
waébappointed Ldministrator, and the Letters
of idministration werc on the 12th day of
Jénuary, 1920, duly issued to him, and él-
leged that the said Charles E. Foxley never

took any steps to recover any prctonded
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interest in said eighty acres of land; and ad-
mitted that the probation of the estate of
Tashington Pocatello was never closed.

(ibstract E8.)

Answering paragraph 18 of the complda nt,
defendants admit that the heirs of Washington
Pocatello, on or about the 1lst of November,

1919, did attend the Court of the Honorable
Justin D. Call, then Judge thereof, an? that
they had a conference with said judge ond at
the suggestion of said Court had a conference
vith Charles E. Foxley, an officer of said
Court then practicing law before said Court.
(ibstroct 59 & 60.) |

Answering paragraph 20, of the complaint,
defendants admitted they had rented the pre- t
mises each year for a cash rental, but denied %
practically all other allegations of para-

groph 20. (Abstract 61.)
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Defendants admitted all of paragraph 23
of the complaint, that the description of the
property as given was true.

Other than the foregoing admissions, the
defendants generally denied, most all of the
other allegaticns of the complaint. (.ib. 61),

That defendants further answered, and
filed, a long separate defense, the follow-
ing being most of the essential allegations
of the separate and further answer: (ib. 61)

That the defendants claimed the premises
as owners in fee simple; that thay purchased
in absolute good faith without aay notice or
knowledge of any claims and matters set forth
in the complaint; that they were furnished
with an abstract that was approvad by the it-
torney General of the State of Utah, and was
aprroved by their own attorney; that L. I.
Grover,defendants predecessor, eantered inte
possession of the praperty on the third day
of November, 1919, and occupied them until
he transferred the premises to defendants on
the 12th of March, 1925; that L. I. Grover
occupied and cultiveted the premises, paid
all of the taxes under claim of right and
against all persons whomsoever, and that the
defcndants since the 12th day of March, 1925,
did the same, and have continuously, openly
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notoricusly, peaceably and under claim of
right claimed the premiscs against the
heirs and the administrator and against
the world, and that at no time, until the
filing of this actirn, was any claim made
by pleintiffs or anyone; that L. I. Grover
and these defendonts spent much time and
lobor and money in the improvements of
said premises; (ib. 63 ) (In support of
such allegoticn the defendants offered no
competent evidence at the trial) that if
plaintiffs were defrauded, they shculd ob-
tain redress against said parties defravud-
ing them, and that thesc defendants ought
not, after 20 years lapse of time, be re-
quired . to defend the plaintiff's action
herein; that owing to great length of

time ond loss of papers ond death of wit-
nesses and intervening equitics, there

is danger of dcing injvstice; that de-
fendants knetr none of the parties menti-
oncd by the plaintiffs except 1. I,

Grover who is now dead; that they are
advised that Llbert Sailer is doad, v
and that U. F, Diteman is aged and a non-
rosident of the state, and the First Na-
tional Bank of Pocatello, Idaho, is in-
solvent and has been liquidated, and de-
fendants cammot obtain records from said
Bank relating to the alleged Escrow
igreement; that if the Bank made an un-
authorizec¢ delivery that the ldministra-
tor of the said Washington Pocatcllo es-
tate, and the heirs waived the performance
and ratified the delivery, and raisod a
presumpticn of ratificaticn and are es-
topped to deny the delivery; that plaint-
iff should sue the Bank; that Charles E.
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Foxley is no longer a resident of the Statc of
Utah; that by reason o? the lapsc of time that
defendants arc unable o procurc testimony to
refute certain of the claims; that plaintiffs
and each eof them, should now be estop»ed by
reascn of latches, silsnce and other conduct
on the part of the administroator therein, from
at this time prosecutiag this action. (.b.
61 & 65.)

Then, as affirmative defense and for af-
firmetive relief, defendants pleaded thet the
First Cause of action was barrcd by the pro-
visicns of Sections 10%1~2-5; 104-2-~6;104-2%19;
and subdivision 3 of Szction 104-2-24 of the
Revised Stotutes of Utih. (&b. 66.)

That defendants, Mmasa L. Clark and Jo-
seph E. Robinson, pray:d judgment; "1. That
plointiff's first couss of action be dismiss=-
ed; 2. That a decree of this Court be entered
declaring dcfendants t5 be the owners seized
in fee of said premises and that title there

to bc quicted in them.* (ib. 68.)

To this scparate ind affirmotive answer
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«16-
the plaintiffs replied, spccifically, deny-
ing each and every allegation contained in
said seperante answer and further plended
that dcfendants had notice that their grant-
or had not title to the undivided one-third
interest decrecd tc the estate of Washing-
ton focatello, deceased; that Charles E,
Foxley had nc authority orpower to ratify
the wrongful delivery of the deed (ib. 80);
that the only jurisdiction that the Court
or the fdministrotor had in administration
of the estate of W-shington Pocatello,
would be to determine the heirs and decree
any real estate found to the hcirs (Ab.84).
That the said Probate proceedings in the
Estate cf Washington Pocatello was notice
to the world, that no inventory had been
filed, that there was a protest filed on

behalf «f the heirs, and that no action
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vas token by the Court in the estate of thhj
ington Pcc~telle, deceased, subsequent to the
issuance of the Lettors of :dministration
(2bstroct 90). That this Court cannot now
soy to these untutored, uneducated, non-
residents of the State of Utah, and Wards of
the United Stotes Gevernment, that such a
rccord inveckes against you the Statute of
Limitations and that you are guilty of
latches (Abstraoct 91). ind prayed that
defendants take nothing, and that plaintiffs
be given Judgment as prayed for.

Cn these issucs the case came to
trial on the 14th day of Septomber, 1939,
Bcfore the TJonorable Lewis Jones, Judge,
sitting in equity withcut a jury.

That when the cas3 was cal led for
Hearing that the defendants filed a supple-
montal answer, allcging, among other mat-

ters, that if thec Court s'iould find that
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plaintiffs are wards of the Govermment,
that the jleintiffs are incompetont to sue,
as the suit must be maintained by the
Government; that all rcstrictions in the
original Patent to Yatoos Cvm, have long
since expired and the said lands had
passed to the said Botes Ovm, her heirs
and assigrs forever, in fee simple,
free and clecr from oll jurisdiction of
the United Stotes Government (Ab. 100).

That said defendants further, in
their supplemental answer
pleﬁdod;

"That i n the matter of the Estote
of Ar-ri-neap; on the 18th day
of December, 1918, in the matter
of the Estate of Geeump; on the
2lst day of June, 1919, in *he
matter of the Estate of Angichah;
ard on the 23rd day of July, 1919,
in the matter of the estate of Wad-
gagee; that W. H., Ray, then the
Uni ted States Attorney General for
the Stote of Utah, acting under the
direction of the Attorney General
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of the United States, {iled in the
District Jourt of the First Judici-
al Distrist of the State of Utah,
in and for Box Elder County, where-
in each of the foregoing estates
were then in process of administra-
tion, its petition in interveption
wherein a1d whereby cowfjlaintant
sought to inte¥vene in behalf of
each and all the heirs of law of
each of the aforesaid patentees;
that each petition in intervention
was similiar in form and each set
forth substantial 1y the same facts
now pleadsd in pla ntiffs' third
Amended Complaint, and complaint-
ant sought by said petitions to ob-
tain an order or decree from said
Court in =zach of said matters that
petitions for distribution then
pending to dismissed, and the pro-
bate proczedings be quashed, and
decreeing that said Court was with-
out jurisdiction to probate either
of said estates or make distribu-
tion in accordance with the prayers
of said petitions on file, or to
make any order or decree affecting
the title to or right of possession
in said lands, or any part thereof;
that upon the filing of said peti-
tion, the above named Court, on the
day wherein each of said petitions
were filed and entered therein its
order authorizing complainant to
intervene in each of said estates;
that thersafter, to-wit, on the
28th day of July, 1921, the United
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Stotes Government by Hon. Charles

M. Morris, its then duly appointed
gqualified and acting United States
Distriet Attorney for the State of
Utah, under the Authority and by
the direction of the Attorney Gen-
eral of the United States, filed
with said Cowrt in each of said
estates written motions to dismiss
said petiticns; that thercupon said
Court entered its written order dis-
missing each and all of said peti-
tions and said Court thereafter en-
tered therein its decree of distri-
bution distributing each of said
estotes in accordance with the law
of successicn of the State of Utah,
and in accordance with the petitions
on file; that the defendants and
their predecessor in interest learn-
ed of the foregoing proceedings be-
fore purchasing the lands herein
and honestly believed that by the
foregeing proceedings the United
States Government had ceased to
mrke any further claim, on behalf
of the Indians similiarly situated,
to the effect that they were power-
less to alienate their said lands,
or that the foregoing restricticns
on the power of alienation of said
lands had not cxpired, and because
of the attitude of the United Stotes
Government in dismissing each and
all of said petitions, and by fur-
ther reason of latches on the part
of these plaintiffs and the original-:
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administrator appointed herein, these de-
fendants and their predecessor in interest
were induced and did honestly beleive that
no further contention weuld be made that
said lands were not subject to alienation
by said Indians and their heirs at law,

and so believing and relving upon the
foregeing facts, these defendants and their
predecessor in interest have acquired the
lands herein described as purchasers in
good faith and for value and that these
defendants and their predeccssor Ininterest
have cultivated said premises and have ex-
pended large sums of money for improve-
ments placed thereon, with the cm sent,
knowledge and acquiesence on the part of
the United States Gor ermment and the heirs
of the original patentee." (Ab. 100 to 103)

Plaintiffs objected to the fiiing of the
Supplemental answer on the ground that it was
immaterial, irrevelent and incompetent and not
a proper defense and in no way binding upon
these parties, and is not a proper record in
this case, ctec. (Abstract 235)

The Court overruled the objection,admitted
the same to be filed, stating as follows:

"Have the rccord show that plai ntiffs have

a generql denial to this supplomental an-
swer." (Abstract 236.)
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Plaintiffs contend that defendants by

insisting on filing this supplemental answer
are bound by that pleading, and it is an ad-
mission and confession, that the defendants
imasa Le Clark and Joseph E, Robinson, kneW
that the first owners of the land were Ind-
ians, and that because they were Indianms,
that defendants and their grantor knew thore
was something wrong with the title; that the
said pleading is inconsistent with their
first answer; that the procedure of the United
States Attorney's Office in the matter of the
four Indien Estates mentioned, could not have
in any way influenced A. I, Grover defendants!
pnedecessor as alleged, for the reason that
the record shows i, I. Grover obtained the
Washington Pocatello Deed on the 9th of Nove
ember, 1919, and filed the same for record
on the 10th day of November, 1919 (Exhibit K)

when the fttorney General of the State of Utah
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did not withdraw the petition of intervention

in the other four Indian probate matters until
the 28th davy of July, 1921; .ind, as to the de=-
fendants .imasa L, Clark and Joseph Ef Robipson,
they bought the property on March,12, 1925, only
five years having clapsed, and if they heard
about this proceeding and werc governed by it,
then they did have knowledge of, and must have
known the title to the property was likely to
be questioned by the United States Government,
or the heirs vho were wards of the Govermment
and they offered no proof that 9ither they
themselves or their predecessor, expended

large sums, or my sum of money for improve-
ments thereon, and it is admittod and found
that theoy collected el 1 of the rentals cach
year, (ibstract 67-116-123,

Upon the issues herein outlined the causc was

hecard,
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STATEMENT OF F..CTS

On May 31, 1884, the United States of
Aamerica issued Homestead Patent to Yaotes Owa,
an Indian woman, widow of Pooc Owa, to 80
acrcs of land in Box Elder County, Utah, de-
scribed as follows, to-wit:

East half (E}) of the Southecast
quarter (SEX) of Scetion Twelve (12), Towm-
ship Eleven (11), North Range Three (3),
Nest Salt Loke Meridian,

That said Patent was filed of rocord in
Box Elder County, Utah on March 26, 1887;
that Yaotcs Owa died sometime in the latter
eightics, leaving as her only hecirs at law,
onc daughter cdlled Janc, and a stopdaughter
called Bingwa, thc latter being the wife of
Chief Pocatello, they being the parents of
Washington Pocatello, Neither the daughter
Jane or the stepdaughter Bingwa, or her son

Washington Pocatello, cver asscrted any claim

to this cighty (80) acres of land during all
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the years from the death of Yaotes Owa, and no
probate procecdings were commenced until 1917
(Abstract 114). As far as known tho daughter
dane died sometime in the late ninties, without
issue, but the court in determining heirship
to Yaotes Owa, and her daughter Jane, found
that at the time Janc died, she left survive
ing her a spouse James Brown, who at that
time vas dead, but left surviving him a son
named James S. Brown, the fruits of another
marriage, (Exhibit E) Findings of Fact by
Judge Call. That after the death of Jane
Brovm, neither her husband James Brown or
Washington Pocatello made any claim to the 80
acrcs of land in question; that some years
prior to 1917, this eighty acres of land with
other Indian lands in the 1bcdlity, was placed
in good state of cultivatim under some system

of community interest for the Indians living
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in that locdl ity vhich is not moterial in
this casc, snve and except as evidence that
at thé tine the land wasvdecreod, that the
land vos in a good state éf cultivation,
irrigated and fonced, hadv been farmed cach
year and. that none of the profits from the
land was ecver received by Washington Pocatellp
or his hcifs (Tes’;:imony-Lucy Poced_:ello John~
son (Abstract 269-274. Rep. Trans. 28-29)
That in January 1917 one Albert Sailor, de-
siring to obtan titlé to this eighty acres
of‘land, for about one fifth of its true val=-
ue, b=licving that Washington Pocatello, an
Indian, a momber of Shoshoni Tribe of Indians , |
a Tard of the United States Gox}ornment, resid- |
ing “on the Fort Hall Indian Reservation in Idaho}
was the oniy surviving heir of Jane, the daught-
er of Yootes Owa, came to the Fort Holl Resorvas

tion and located the soid Washington Pocatello,
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and prevai led upon him to entor into an
agreement to sell to one Us F. Diteman the
whole of said eighty (80) acrecs of lond for
the sum of £3,200,00, payablc $200.00 cash,
and the balance of $3,000.00 to be paid in
ten anmmual instsllments of $300.00 .on‘ Dvccem-'
ber 20th of ecch ycar until the full amount
of 33,000 would bc paids v.tha*c‘fhe said Albert
Sailor, took the said Vashington Pocatello
and iinnie Pocatello, his wife, to tho First
National Bonk of Pocatello, Ideho, and had a
warranty deed mnde out for the sale of the
whole 80 acres of land, rccit%ng that WWash~
ington Pocatello, the gra ’cor,‘-was the only
surviving heir of Jane, daz ghtor of Yaotes
Ova., and‘had the s aid Washington Pocztello
and Minnie Pocatello, his wife execute said
doed on the 2nd day of FeEruary 1817 (Exhibit
K); that aftor said decd was executed
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the parties did place said deed in escrow with
The First Nationnl Bank of Pocatello, Iddo, the
said Albert Sailor, writing out the terms of the
escrow agreecment, on thc; front of a.'larg;e envelope
supplied by the First Natiénal Bank, the escrow
depositary, in which envelope the dced was placed,
stating that the deced was placed in escrew, and -
the terms of the escrow, that $300.00 was to be
paid on the 20th day of December, 1917, and
%300,00 on the AZOth day of December each year
thereaftor vntil the sum of $3,000.00 would be
paid in full, the last payment being due on
Decombor 20, 1926, and that said deed was not to § |
be delivered until the full sum was paid, (sece
Exhibit H) containing photographic copies of all
the escrow papersA; Also see Exhibit "B", Copy of
Affidavit of W, D, Service), that the said First
National Bank of Pocatello, Idsho did accept the

said escrow as depositary thercof, and on April 19,
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1917, . D.Service, Cashier of thc said First
Fational Bank of Pocatello, Iddio, did make
and executc an affidavit settinz forth the
terms of sal d oscrow agreement reciting the
decd was in posscssion of the Bamc, to be de=-
livered vhon all the payments were made, and
Albert Sailor had the said Affidavit of . D,
Service, filed of record in Box Elder County?
Utah, Recorded in Book "F" of Misc. Page 613,
on the 19th day of April, 1917. (Exhibit ®B")
also see Philips Abstract (Defendants! Exhibit
"5") which contains a truc copy of said affie
davit; that at the same time that Albert
Sailor secured thc deed and placed the same

in escrow, he also secured from Tashinston
Pocatello, a written rcquest that onc 'V, E.
Getz of Box Elder County, Utah, bec appointed
Administrator of the Estate of Yaotes Owa,

dcecased; that subsequent thereto thot W.E.
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Getz wos by the Judge of the District Court
of Box Elder County gpointed Administrator

of the Estatec of Yaotes Own, decea§ed; t@at
Washington Pocatello died April 27, 1917,
shortly after this deed was executed and -
placed in cscrow ( Abstrnet 113) and before
W. E. Getz was appointed Administrator of

the Estate of Yaotes Owa; (Exhibit E),

That the abstract of record title of
said Eighty (80) acres of land, introduced
in evidence known as the Philips abstract
(Defendants? Exhibit "8") the findings of
Fact (Exhibit "E"). and decree pmade by the
Court (Exhibits "F" & "G") shows that séve
eral othor Indians came into the District
Court of Box Elder County, during the Pro=
bate proceecdings, and claimed to be hcirs of
Yaotes Owa and Jane Brown, her daughter; that

subscquently W, E, Getz was also g pointed
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Administrator of the Estatce of Janc Brown, and
of James Brown, hor husband;

That in Decomber, 1917, when the first
payment came due on thc escrow agrecment,
that .ilbert Sai lor sent the $300,00 payment
and then on the next day he wrote and with=
drew the $300,00 payment, stating that it
looked as though Tashington Pocatello was not
an heir to Yaotes Owa, and instructing the
Bank to return the deed to Washington Poca=
tello, (see lctter Dece 24th, 1917, in Exhibit
"H", thc cscrow popers); that the depositary
did not rcturn the deed; that subscquontly in
February, 1918, that iAlbert Sallor again
vrotec fhe depositary, retﬁrning the first
payment of $300,00 md requosting the Bmk
to hold the money and deed until the final

deerce of the Court (scc letter ia Exhibit "H")
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Thot on March 23, 1918, that Judge Justin
D. Call, Judge of the District Court of Box
Elder County, Utth made a decree finding that
Jonie Bat Yeotes and William Hootchew were
the right leirs and decreeing the 80 acres of
land to them, share and share alike; that the
said ‘Tstin D, Call, did later set this decrce
aside, and took further action in the matter. b

That on the 7th day of Novembor, 1919,
that Justin D, Call, Judge of the District
Court of Box Elder County, Utah made his find-
ing of fact and conclusions of law, in both
the Yaotcs Owa and the Browm estates, (sée
Exhibit "E") finding thet Jane Brown at the
time of her dgath left no issue, but left
surviving ker, a spouse, James Brown, who was
her legal Yusband at the time of her death,
and James Frown left surviwving him a son by

another marriage, James S, Browm, and that he
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+ was cnbitled to an undivided two-thirds inter-
est in the 80 acres of land, aand that T.".'ashing-’
ton Pocatello, who was the only blood relative,
being a relative by half blood of Yaotes Owa,and
her daughtor Jane, was entitled to an undivided
one third interest in the said'BO acres of land,
and on the 7th dﬁy of November, 1919, made two
decrecs almost identical in words and form, dee
creeing an undivided two thirds interest in
said 80 acres of land to James S, EBrowa, the
son of James Brown, and an undivided one-third
interest to the estate of Washington Pocatello,
deceased. Thc property is described in both
decrecs as the East half (BZ) of the Scutheast
Quarter (%) of Section Twelve (12), Township
Eleven (11), ¥. R. 3, W. Se Lo lf. situated in
Box Elder County, Utsh ; that said decrees were

filed of record on the 8th day of Novcmber,

1919, and r ccorded in Book "H", Misc, at.
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peges 319 and 320, records of Box Elder,
County, Utoh, (Exhibits "F" & "G") also sec
the Philips Abstract,(defendants! Exhibit
"5"); that said decrees werc never appealed
from, and e¢stablished absolute title in the
cstate of and in the heirs of Tashington
Pocatello, deceased, to an undivided one
third intcrest in said 80 acres of land, and
was so found by Judge Lewis Jones of the
District Court, in his findings in this case
(Finding N o. 6, Abstract 114, Trans. 03186)
That the record disclosds, and moro par=
ticularly the Philips Abstract (Defendants!?
Exhibit "5") discloses that Albert I, Grover,
Defendants? grantor, for some months prior to
the deercces being made and recorded in the
estate of Yaotes Owa and her daughter Jane,
was making a determined effort to sccurc

possession to this 80 acres of land, he
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sceured agreements of sale, and deeds both quit
¢laim and warranty from mamy of the othcr Indians
who were claiming to be heirs, He executed a
mortgage on the land to Johnie Bat Yaotes dated
March 21, 1918, long before it was decrced as
shown by the Philips abstract (Defeandents' Ex-
hibit "5"), and nine months before it was de=
creed, he entered into a contract with thé
U%ah-Idaho Sugar Company to purchase sixty
shares of water fight for this 80 acres of land
as shovn by the defendants at the trial (See
Defendants! Exhibit "4") Abstract 282; that |
about thirty days before the District Court
made and entered its decreés in the csfate of
Yaotes Owa and her daughter Jane, that i. T.
Grover mnde an gplication to the State of Utah
for a loan of $7,500,00 on this 80 acres of
lond, swearing that he ovmed the land for
over two years, and that it was at the time
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in a very high state of cultivation, irri-f

gatedy and located in the most famous beet
produeing section of the Sfato, and was

worth $300,00 per acre. & certified copy

of the application of A, I, Grover to the

State of Utah, for this loan is in evidence

in this case marked (Exhibit "J%) Lbstract 243;
that as soon as the court made its decrees in

the estete of Yaotes Owa, and her daughter Jane,
that A.I. Grover did on the 7th day of November
secure from the Clerk of the Court a cortified -
copy of the decree in the estate of Yaotes Owa,
deceased; and the said A, I, Grover did on the
. 8th day of November, 1919, secure from U; F, Dite-
man, a’power of attorney, executed to hi'm, AoTo
Grover, giving to him full power over tfze eserow
agreement, end authorizing the First ‘Nat'ioﬁal
Benk of Pocatello, Idaho to turn over and djeliver
to him the deed and al 1 the pgers in escrow, in
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said bank executed by Washington Pocatello and
Minnie Pocatello for the east half of the south-
eest quarter of Section 12, Township 11, N. R. 3,
7, S. Le I, (See copy Power of Attorney, Exhibit
"H"); That A, I. Grover paid only $1,000.00 to the
bank on said escrow agreement, and did send to
said bank the certified copy of the decrce of dis=-
tribution in the Yaotes Owa estate, and his power
of attorney from U. F. Ditemen, and the said benk
the escrow depositary, did on or about the 9th day
of November, 1919 wrongfully and unlawfully delive
er to the said A, I, Grover the deed executed by
Washington Pocatello and Minnie Pocatcllo,{for the
entire premises, and the said A. I, Grover,‘én the
10th day of November, 1919, filed the deed of
Washington Pocatello, and Minniec Pocatello of record
in Box Elder County, Uteh,and same was rccorded in
Book 15, Pagc 440 of tho Deed rocords of Box Elder

County; that on the 7th day of November, 1919, that
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Ae Io Grover secured from James S, Brown,
the Indian whom the Court had decreed the
other two thirds interest to, a warranty
deed to U. F. Diteman as grantee for an une
divided two thirds interest in the said 80
acres of lend for = consideration of $2,000
as shown by the Philips abstract (Defendants!
Exhibit "5"), and caused the same to be re=
corded on the 7th day of November, 1919, and
it was recorded in Book 15, Page 438 of the
deed record of Box Elder County, Utéh ; that
prev@ous thereto on the 3rd day of November
1919, four days before the.property-was de=~
creced by the Court, that ., I. Grover secured
a quit claim deed from U, F. Diteman for the
full 80 acres of land and causecd the same to
be recorded on the 1llth day of November, 1919,
as appears in Book 15, Page 442, of the decd

record of Box Elder County, Utah, all o which
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instruments, tho date of their moking, and the
date of their recording @ pear in the Philips
abstract, relied upon by the defendants as
showing good title to them in thc said promises
(Sec Pnilips Abstract, defendants Exhibit #5%)
by virtue of such transfers, and thc obtaining
of the "ashington Pocatello doed, and filing
the same for record, the said i.le Grover did
wrongfully attempt to take full possgssion of
the entire 80 acres of land, and claim the same
&s his orm, md proceeded to rent and managé the
whole 80 acres and did for 5 full ¥ears until
the 12th day of March, 1925rent the vhole of
said premises at a large yearly rental, and did
collect and take to himself, all of the rentals
during the 5 years from 1920 to 1924, both years
inclusive; that plaintiffs alleged and contended
that L. I, Grover never cbtained a legal title
to the undivided one-third interest decrced to
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the estate of Washington Pocatello, deceased,

that his entry into possession of the undivided
one third interest was entry as tenant in comme
on with the heirs of the estate of Washington
Pocatello, deceased.

That at the time of the final hearing
before the court to determine heirship and
rights of distribution of the estate of Yaot-
es Owa, and her daughter Jane Brown held on or
about the lst day of November, 1919, that the
heibs of Weshington Pocatello, deceased, came
into the District Court of Box Elder County,
Utah, that Judge Justin D. Call the then pre-
siding Judge inquired of them if they knew the
nature of the proceedings, or, if they had =
lawyer, or knew a lawyer, or amy one in the
Court room, and when they told the Judge they
did not know what the proceedings were about,

that they had no lawyer,and did not know any
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lawyer, Judge Call told them he would cell a
lawyer for them and the Judge called one
Charles E. Foxley, a lawycr of Brigham City,
then practicing before the District Court,
that Charles E, Foxley came to the Court House
and that Judge Cal 1 introduced him to Minnie
Pocatcllo, and her children, and told them that
Mre Foxley would act for them as their lawyer.
This fact is admitted by defendants and found
by the Court (Finding 18) Abstract 132; that
shortly thereafter, Foxley told the heirs of
Washington Pocatello, that tho hearing was
over, and that they would receive one-fhird of .
the land, but did not tell 1.:hem anything about
the land, what it was worth, and the heirs did
not know anything about what took place at the
hearing, or how it was decided, Foxley just
told them that the hearing was over, and asked

them to come to his office vith him, and again
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e
at the office he told them it was all over
that they would get one-third of the land
and that they could go home, and when they
asked him about the one-third interest, he
told them it would be nccessary to have an
edministrator eppointed, gnd sai d something
about a guardian for the two minors, that he
would be g pointéd guardian or adminisyrator,
and that if they would sign a paper he wuld
be gppointed and that they could go kholee, and
hewould look after ?verything for them, that
he vas their lawyer, if the property was sold
be wuld send them the money (Abstract 269-274)
Testimony Lucy Pocatello Johnson, They signed
the request that he be appointed administrator |
of the estate of Washington Pocatello, deceased
and lei"t everything in the hands of Charle§ E.
Foxley, and after a short visit at Washaki, wen

home to the Reservation in Idaho, and never re=
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turned to Brigham City until the date of the

hearing in this casee That on the 8rd day of

December, 1919, about 25 days aftor ... I, Grovor
hod taken possessim of the 80 acres of land

that Charles E, Foxley filed-petition for letters
of administration on the cstatc of Viashington
Pocatello, deqcaéed, in the Dié%rict Court of Box
Elder County, Utd, alleging thc estate consisted
of an undivided one=third interest in the egst
half of the southeast quarter & Sectim 12, Town=-
ship 11, N. R. 3, WEST SLM. naming the heirs of
Vashington Pocatello, deceased; also stating that
Albert I. Grover and Us F, Ditemmn clai med some
intorest in said cstate (Exhibit "M") Abstract 2464
that again on the 29th day of December, 1919,

he filed an amended petition for letters of ad=-
ministration alleging the estate of thhingﬁon

Pocatello ovmed all of the 80 acres- of land,

and listed Albert I. Grover and U, F. Diteman
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as heirs of the estate of Washington Poca-
tello, deceased, (Exhibit "M") Probate File
355 (Abstract 246); that on the 15th day of
Jmuary, 1920, that the Clerk of the Court
appointed Charles E., Foxley as administrator
of said estate, and issued letters of Admine
istratim to him, and on said date he quali-
fied, and assumed the duties of administrate
ion of said estate; that as administrator he
fajiled to file an inventory of any kind in
said cstate, had no appraisers appointed,
but did on or about the 15th day of January
1920 secure from the Clerk of the District
Court, a certified copy of his letters of
Administration in the estate of Vashingbon
Pocatello, deceased, and deposited the same
with the First National Bank of Pocatello,
Idaho, the depositary of the escrow deed,

that had been delivered to A, Ie Grover and
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theFirst National Bak of Pocatcllo, Iddio, sent
$995,00 of the $1,000.00 paid by ... I. Grover
to the said Charles E. Foxley to Brigham City
U%ah; that the said Charles E, Foxley, as ad-
ministrator, took no further actiom in the
estate of Yshingbton Pocatello, deceascd,ex-
cept to have notice to creditors published,until
the 3rd day of March, 1921, at vhich time he
filed in the District Court of Box Elder Co.,
Utah, in the matter of the estate of Toshing=
ton Pocatello, deceased, a findl account and
Petition for Settlement thereof, showi ng that
he had rcceived from the First flntional Bank
of Pocatello, Idaho, on a "land Contract of
sale by deceascd and wife" $995,00, then on
Page 2, of said petitim under head of Gener=-
al Account, he stated as follows:

"The property deseribed in the petition

for letters and described as an undivided one
third interest in the estate of Yaotes Owa, or
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one third of the east half of the southeast
quarter of Secticn 12, T. 11, NeRe 3 Tlest
SLM. had been converted intoc cash by reason
of a contract executed by Washington Poca-
tello amd wifé prior to the death of Washing-
ton Pocatello, and placed in escrow and cove
ering such interest as might be determined
as bolonging to said Vashington Pocatello,"
(Exhibit "M") Probate File 355, (Lbstract 246)
and further alleging that there was due to
him C. E. Foxley, the sum of $497,00 as an
attorney fec, and costs of $7,00 making a
total of $£504.00 due the administrator, and
that the balance $490,00 was for distribu=
tion; that the Clerk of the Court did on
the 3rd dey of March, 1921 meke an order
fixing the 1l4th day of March, 1921 as the
time for settlement of said final account,
and for hearing of the said petitions for
settlemont and for final distribution
(Exhibit "M"); that there is no record of

any action having becen tdk en by the Court

on the l4th day of Match, 1921; that on
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dugust 27, 1921, there was filed in the Court

an objecticn to the allowance of the account

on behalf of the heirs o thh%ngton Pocatello

deceased, on different grounds, the first

ground being that "No Inventory of the said es=

tate has been filed in sdid Court"; and praying

that the sgid account be not allowed, approved

or settled as the same is rendered, and pray-

ing for such other amnd further order that is

just; (Exhibit "M"); that on the 12th day of

September, 1921, that Judge Albert A. Law,

made an order in the Matter of;the Estate of

Washington Pocatello, deceased, that the

hearing for settlement of final account

and petition for final distribution having

been set for this day, that a continumce

was neccessary, and continued the motter until

the 10th day of October, 1921; that on the

10th day of October, 1921, Judze Albort A,

Law, made another similar order continuing
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the hoaring to the 14th day of November, 1921;
that on the 14th day of November, 1921, that
Judge slbert Ls Law made another similar order
continuing the hearing to the 12th day of
December, 1921; that on the 12th day of Dec-
ember, 1921 that Judge L. B. ¥right made a
similar order ccntinuing the hearing to the
9th day of January, 1922; that on the 9th
day of January, 1922, Judge Vim. M. McCrea,
Presiding Judge made a similar order contin=
uing the hearing on the Fimal settlepent of
account and petition of final distribution
to the 13th day of February, 1922; all orders
of Contiénuation shown in Exhibit "Y' the Pro-
bate File No, 355, Estate of Washington Poca=
tello, deceased; that there was no hearing held
on the 13th day of February, 1922, and no fur-
ther order of Continuance was cover made, zmd

no further action taken by the Court in sy
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X papnor whatsoever, during all of the yoars from

3 the 9th day of January, 1922, in the matter of

% the estate of Washington Pocatello, deceased,
until the present suit wns filed by the heirs;

* that at somec time unknown to the heirs of Wash-
ington Pocatello, deceased; that Charles E. Fox-
ley, absconded from the State of Utah, and took
with him the $995,00 secured from the First Note
ional Bank of Pocatello, Idaho, or spent the same
befare he absconded, and no final settlement of
any kind whatsoever has ever been made by the
District Court of the First Judicial District of
the State of Utsh, in and for Box Elder County,
in the estate of Vashington Pocatello, deccased,
(Exhibit "M"),

Tha{: Albert I, Grover who secured the deed
of Washington Pocatello, deceased, and filed the
same for record, never lived on the BO acres of

land, and did not farm it himself, but rented
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it each year for a large annual cash rental,
and collected and kept for himself all of the
reontalsy that on Jmvary 2, 1920, within 60
days from the date he fi}ed the Vashington
Pocatello deed of record, Grover mortgaged
the thole premises to the State of Utah as
security for a lom of “47 4000, 00 (?hilips
Abstract, Defendants?! Exhibit "5"), and

later paid in full the Utah=-Idaho Sugar

cmpany for the 60 shares of wabker right
he contracted for in March, 1919 (Defent=
ants® Exhibit 'j4") ; that on the gth'dcy of
Docembgr, 1920, Davis County Bank, of Farme
ington, Utoh, which bank Both the defendants
were at that time directors of, loaned A.I,
Grover, $2,500,00 taking a second mortgage on
the said 80 acres of land as security for the
payment of the $2,500,00 (Philips Abstract,

Defendants? Exhibit "5%"); that .. I, Grover
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continued to rent the land each year and
collect a1l of the rent until the 12th day
of March , 1925 at which time, nothing
having been paid on thé State loan, or on the
loan due the Davis County Bank, ad L.
Grever being in straightened circumstances as
testified to by Amasa L. Clark as follows:
Cfoss Exmn ination:--
Qe ot the time that Mre Grover sold this pro=-
perty he wis in straightened financial cir-
cumstances, wasntt he?
A.g I think he WaSe A-b. 309.
Qe So that he was just coming out from under
the deal rith the State Land Board?
ie Yes, sire He needed it, ib, 300, _
se Is Grover g preached Amasa L. Clark to take
the property from him, and he decded the pro-
perty to Amnsa L, Clark and Joscph E. Robin-
son, they taking the property as a personal
investmont, and paid off the State Loan, the
loan to the Davis County Bmk, and vhat back

taxes were due on the property, and paid
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Grover thc balance of the purchase price of
$12,500,00, That the 80 acres of lar@ at that
time was worth much more than the $12,500,00
paid by the defendants; that the.GO or 65 acres
of land in cultivation on this 80 acres was
cf the very best land in that locdity, and
Amasa L, Clark testified that good land was
worth at that time Two hundred to Three Hund-
r§d Dollars per ocre,
Qe Vhat wes ground sélling for in this vieiw
nity of this property, other ground that you
happen to lnow of your owm knovledge?
Ae At that time land, I guess, good land
was worth from Two hundred to Three H undred
gollars per acree. Abs. 300,

That the defendants took the said land
over from .., I, Grover without making amy
cxamination or investigation as to whether
their grantor had good title to the undivided

one third interest, or whether he had any

title to any of the 80 acres of land; ‘masa L.
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¢lark wvho mede the denl, relied on the fact
that +r= State Land Board of Utah had loaned
$7,000,00 on the property, and therefore the
title must be good, Mre. Clark testifying on
cross examinations

0, Didn't you consult the record at all
yoursclf‘?

e No, sir., I just bought from the===-

I assumed that the State of Utah had passed
pitles I bought it vi th the idea that abe
stract shows it, -

Qs You assume beéause the State of Utdh had
approved the loan, and had“a Seven Thousand
mortgage upun the property, thit it was good
title?

ie Yes, sir, Ab. 297,

That neither amasa L, Clark or Joseph E. Robin-
son has ever lived on the premiscs, and during
&1l of the years since 1925 have rented the
premises each year for a good cash rental , and

have collected all of the rentals and retained

all of same to themselves each yoar;
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Plaintiffs al leged and contended that the
defendants secured no title to the undivided
one third interest decreed tc the estate of
Tiashington Pocatellc, deceased, from ., I.Grover,
because e I, Grover had no title to the said
one third interest tc convey, all of which
were matters of public record, and shown in
the Philips abstract, (Def‘endﬁnts Exhibit "5")
and of vhich fact the defendants had full and
complete notice, : . . ]

That on November 10, 1919, the date that
Ae I, Grover wrongfully filed the deed of
Vashington Pocatello, and Minnie Pocatello for

‘when ‘ '

record/ he only paid $1,000 for the same, the
undivided one third interest in said 80 acres
of land, vas worth at least $5 »000,00. That
said deed in the hands of A. I, CGrover was

void deed and passed no title to the undivided

one third interest and the said .,I.Grover
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ontered into possessicn of the said premises
as & tenant in common vwi th the heirs of i_:he
estate of Washington Pocatello, deceased,

The testimony presented at the trial of
the cause was composcd of certified copies of
instruments of reccrd, mostly tdk en from the
County Recorder's office of Box Elder Cél:mty,
Utah, marked as exhibits by both parties, and
mostly all admitted without objeetim by
either party, also oral testimony submitted by
both partiese.

Pla:intiffs" Ezhibits,
Exhibit "A", Ab, 236, Rep. Trans. P. 3.
United States Patent

b Doted May 31, 1884
Filed of record March 26, 1887
United States )Land in Box Elder County, Utah
to ) EX SE% of Sece 12, T.1l NeRe3
Yaotes Owa ) SLM

Exhibit "B" Abe. 237 Rep Trans. P3

iffidavit of Ve De Servicé describing
Escrow Agrecemonts Dated April 18, 1917
Filed for record April 19, 1917,
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V.DeSorvice, Cashief ) Describing Escrow be=

First National Bank, ) tween Vashington Poca=

Pocatello, Idaho ) tello and U;F.Ditcman
ELSEL S. 12,T.11 W,R.3
Ve S¢Lo M,

Exhibit "C", Ab, 237 Rep Trans. P4,

Petition for Létters of udznlms’cratlon.

Filed March 28, 1917,

Yaotes Owa ) Pfroperty EL SEI Sec, 12,

Pecersad ) 7. 11, N, R 3 W, SIM

Exhibit "D", Ab, 237-238

Petition for Probate of Will

James Brown, Deceased.

This Exhibit D can be disregarded, the
offer and acceptance was error, this is a will
and pertal ns to the NW quarter of Section 12,
it was a mistake, the Petition desired to be
entercd was the Petition of Administration of
the Estate of Jane and James Brown, deceased,
the daughtor of Yaotes Owa, and for the same
proemises, but the petition of James Brown
alonc for a diff crent picce of property was

furnished by mistake, and was not discovered

until the papers were all lodged with-this
Courts It is of no use in the record, the
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Estate of Jane Brown and James Brown is in-
cluded in the Findings of Fact mxde by Judge
all, and in decrees of distributicn. Exhibit "E"
Stipulation,s Ab. 258

Stipulated that lre Y. E. Gotz was appointed
and qualified as Administrator of the Yaotes,
and James Brown and Jane Brown estate.

Exhibit "E", Ab, 238

Findings of Fact and conclusions of law,
mde by Judge Call. Filed Nov, 7, 1919,

Findings of Fact and ) Determining heir=
Conclusions of Law, - ship and right of
Estate of Yaotes Owa, and ) distribution,

Jane and James Brown, all Propérty ELSEL S. 12
deceased, ) T.11, N. R.3,77.SLM

Exhibit "F"  4ib., 239

Deerce of Distributions
Dated Nov. 7, 1919,
Filed Nov., 8, 1919,

Deecree of Distribution)Property ZASEL Sce.12
Estatc of Yaotes Owa )T.11l MR 3, 77 SILM
deceased )

Exhibit "G" Ab., 239
Decree of Distributicn.
Dated Nov. 7, 1919
Filed Nov. 8, 1919
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Decroc of Distribution )Property Eb SEE
Jane and James Brown, )Sec. 12, T. 11, N.R,
both deceesed, )3, W. SLM.

Exhibit "F" Ab, 241
Photographic Copies of Escrow papers.

Photographié copies as per ) Envelope with
stipulaticn, of escrow papers ) terms of Escro
betweon Trshington Pocatello ) vritton on fro
and Mianie Pocatello, his wife. ) of samejletter
and’ ) Albert Seiler ¢
U, F. Diteman, placed with the ) Dec.14,1917, o
First-National Bank o f loca=- ) dated Dec. 24,
tello,Idako as Escrow Depositary) and a second
T dated Deé. 24,
1917, rolctivé to first payment of $300.00, lett:
datcd Feb. 23, 1918, roturining first $300,00
p ayhient; and power of attorney dated Nov. 8,
1919, sigred by U F,Ditcman:ep.pointing A.I.
Grover his lawful attcrney in el 1 matters
poertoi ning to said escrow.

This power of at‘cornejr was executed more th
18 months after Viashington Pocatello died, and
the agency of the First National Bank of Pocae
Yello, Ideho on behalf of Vashington Poeatello
had terminated, the power of atterney author-
ized the bank to turn over to A.Is Grover the

dced and papers then held by said Bank in
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esorow, at the timc this power of attorneoy was
exccubed and filed with the Bank, the Bank had
no right or power to deliver th?t deced oxcopt
on an order of a District Court, after having
acquired proper jurisdiction of the parties
and the subject matter,

The next in the record is a stipulation
read by counsel for defendants étating; that
the pepers included in Exhibit "H" was dl 1
the papers that could be found pertaining to
the escrow and that there was n> objecetion to
the offering of photostatic copies of the
pepers as an exhibit under the stipulation.
Ab, 242,

THE COURT: They moy be received Ab, 242
Exhibit "I" Ab, 243

affidavit \. I, Grover

Dated Feb, 20, 1920 :

Filed of reccrd April 10, 1920‘

This affidavit of Ae I. Grover, defcndants?
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grantor, which said affidavit was filed for
rocord and ws listed in the Philips abstract,
(Defendants Exhibit "5") in part roads as

follows:

" That he we the owner of the land and had .
made application No. 3477 to the State Lland
Beard of the State of Utah, for a loan, that
the promises came through the estate of Yaotes
Ova, who wes the original paotentee; that the
Court first decreed that title to Johnié Bat
Yootes and Tilliam Hootchew, as is shown by |
#6 of the ILbstract; that gplication was mde |
to set aside said decrcc and for a new hearing
which was granted, that the Court reversed and
entered its decrce as shown by item #12 of the
Abstract decreeing cn~ third of the estate to
the estate of Tashington Pocatello and two
thirds to James S, Brown; that after the entry
of the first decree wherein part of the prom=
ises was given to Johnie Bat Yaotes, that he
(Grover) ontercd into a controact €o purchase
the interest of Johnie Bat Yaotes, and deliver=
ed 16 Johnie Bat Yaotes a mortgage for $1500,00
also, dl eging that he knew Vashington Pocae=
tello in his lifetime; that he was an Indian
living on Fort Hall Indian Resecrvatién; that
during his lifetime he and wife made, executed
and left in eScrow a warranty deed in favor of
U. F. Diteman, which said deed was to be deliv=
ercd to the said U, F. Ditomon upon the payment
of the consideraticn menticned in the said es=
crow agrecnent; that subsequently Uashington
Pocatello dicd and his heirs sp peared as .
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ocnbestants in the protate proceedings referred
to in entry #12 of the abstract; that at the
hearing the estate cf Vashington Pocatello was
given one third interest and thereafter the
said Uy Fo Ditemsn paid the bank thc money
sufficient to procure the said deed so held

in escrow, and subsequently conveyed his inte
erest to deponent as shown by entry #16 the
abstract; that an administrator was appéinted
for the e state of Washington Pocatello, and
the said administrator received and accepted
the money pnid by the said U, Fe Diteman for
the warranty deed in his favor; that the Court.
found against all persons except the ¢laim of
Vashington Pocatello, and James Rrown, wh ich
said decree became final and never was appealed
from, ahd described the premises as the Ei SEL
Sece 12,Te 11 No Ro 3, W, SIM" ‘axhibit "I")

This affidavit is part of the Philips Abstract
(Defendantst Exhibit "5") Ab. 283,
Exhibit "J" Ab. 243

Application A.I, Grover for Loan
Dated October 11, 1919,

AeI, Grover )Application State of Uteh for
to )Loan $7,000,00 Date Octell,
State of Utsh )1919, on ELSEZ Secel2,T.11
No R. ,#5’ ?&ro SLM.

Exhibit "K" Ab, 243=244

Warranty Deede
Dated Feb, 2, 1917, Recorded Nove 10, 1919
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Grantors " )===hcreby convey and
Tashington Pocatello, warrant land in Tox Elder
only surviving heir of)County, Utzhe Descripticn
Jene, the daughter of EX SEf Sec. 12,T, 11, N,
Yootes Owa and Minnie ) R. 3, . SLM
Pocatello, his wife.

to )
Grantec.
U, F. Ditcran )

Tris dend was given beforc the right of heir-
ship was determined and was placed in escrow
to be delivered only upon the paymcnt’to the
escrow depositoary the full sum of $3,000,00
The said Tashington Pocatello died on the 27th
day of april, 1917 (Findings by the Court, No,
3, ibe 113) and this decd was delivered by the
escrnow depusitary on or about Nov, 8, 1919,
more than 18 months after the death of ashe
ing:;ton‘Poca'bello, upon the péyment of only
$1,000,00 and the deed was for the vhele of
the 80 acres of land and for an undivided onc

third intercst,
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Exhibit "L" Ab. 244

Farm Lease.
Dated Mareh 5, 1923
Filed for record March 21, 1923

) Lease for seasons 1923,1924,
) and 1925 for B} SZ} Sec. 12,
) T. 11, N.R. 3, s SLM. Rental
Lesee ) yearly 232 tomns of beets de=-
G. Ko Takagoki) livered to Utch~Idsho Sugar

Coe out of first boets produccds

Lessor
Ae I. Grover

Exhibit "M" Ab, 244-246

Probate File No, 355

Bstate cf Tashington Pocatello

First Filing Petiticn for Administration
Dec, 3, 1919, Lectters issued Jan.l5, 1920
lasr Court entry Jan. 9, 1922

Estate of Tashington)Letters issued to Charles

Pocatello, deccased )E. Foxley on 15th day of
EL SEi Sece 12, To 11, N,
R. 3, "/« SLM.

Admission of File in Bvidence. :ibe 246

Mre Lowe: No objection to thc introducticn

of the vhole record.

THE COURT: Probate 355, Thc cstate of Tash=-

ington Pocatello, the files are all redeived

in evidence,
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This file shows that Charles E. Foxley
wo.s duly and regularly appointed Administrator
of the Estate of Vashington Pocatello, de=
ceased, that he qualified, that he never’filed
any inventory of any kind in said estate,
neither asked for or had g praisers appointe
ed, and tbo record shows no appraisement was
ever made, that notice to creditors were
published; that on the 3rd day of .April,192}
that the said Administrator filed a so=called
final account, end a pectition for distribution,
informing the court just what he had done as
such. administrator; that he had received from
the First National Bamk of Pocatello, Idsho,
$995,00 that was peid to said Bank on Land
Contract of sale, by deceased and wife, also
further d leging as follows:

"The property described in the petition

for letters and described as an undivided one
third intcrest in the estate of Yaotes Owe,
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or onc third of the Edast half of tho southeast
guarter of Sectien 12, Towmship 11, N. Range
3, Test SLM had been converted inte cash by
reasen of a contract executed by “ashington
Pocatcllo and wife prior to the death of
“rshington Pecatello, and placed in c¢scrow

and covering such interest as might bc detor-
mined as belonging to said Tiashington Pocatello,
The said Administrator claiming that he was
creditor of the estate, and that estate owed
him $504,00 as an ettorney fee, fcr ropresent=-
ing the heirs",

This File and Exhibit shows the Clerk of the
Ccurt on March 3, 1921 made an order setting a
date for hearing of this final account and pect-
ition for distribution for Monday, the 14th day
of March, 1921, that no hoaring was hold on
such date, but the File shows a number of
continuances, the last date set being the 13th
doy of February, 1922; that therc was no hear=
ing helf on said date, and no further orders
of continuances made, and the matter has laid un=

acted upon by Court from that date until the

filing of the prescnt suite
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Exhibit "N" Ab 313
Letter Date Auge 30, 1939

This exhibit is a lettor from the Utch-
Idaho Sugar Company quoting the price of
beets paid‘by thg Sugaf Comp%ny'fo? the
years 1920, 1921, 1922, 1923, 1924, the
samc being the years that 4, 1. Grover
rented the premises and collected the ront,
two of the years the premises was under the
lease with G, K. Takagakl, wherein he was
compelled to deliver 232 tons of beets cach
year (Exhibit "L") and was to prove that i.
I. Grover, defendants® grantor rcceived a very
large revenue from the premiscs,more than
sufficient to pay for the water right and all
taxes or assessments that would be chargeable
to the undivided one third intercst.
Exhibit "C" b, 313

The final account and’petition of Settlement
of T. BeGectz, Administrator of the Estate of
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Yootes Owa, deceascd, showing the 80 .icros
of land was rented by the admiaistrator fa
$650,00 per year 1917,

This oxhibit may nect have becon roceived in
evidence, for the reason that it wvas stipu-
lated by counsel for defendants that the re=-
port did so shows Quoting fron the rccords
"Mr, Lowe: I vill stipulate wth you that
the roport dees so show,".b. 313, Rep.
Trans. 554

Orgl Tcstimony for Plaintiffs,

Fred ie Gross, Superintendent >f the Fort
Hall Indian Resorvation of Fort Hall, Idsho
being duly sworn by the Clerk, alified

as to his official position with the U, S.
Govermment as Supcrintendent of the Fort
Hall Indim Reservation, in Idaho. (z'xb.246-
247) andtestified in part as follows:

"a" That Tashington Pocatello, and iMinnie

Pocatello were enrolled on .the Fort Hal 1
Indian Reservation; that they were of the
Shoshoni tribec of Indians, that they were
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wards of the United States Govermment;that
there vms no record that either “oshington
Poeatello or Minnie Pocatecllo had ever ree
ceived a Certificate of Compctency from the
Government; that Washington Pocatello died
on the 27%h day of April, 1917; that Minnie
Pceatello died on the 22nd day of May, 1927;
that Lucy Pocatello Johnson, Meud Pocatello
Racchorse, Josephine Pocatello and Ray Poca=-
tello are the only heirs of Washington Pceca-
telle and Minrie Poeatello; that the records
of births of the Fort Hall Indian Reservation
records that Ray Pocatello was born in the
year 1917, that he did not have the date of
the month, (ibe. 250, Rep Trans. 12); that the
four heirs are all living, and have so lived
on the Fort Hall Indian Reservation, and at
all times were and now are words of the Gove
ernment and subject to the tribal rights,
rules and regulations enforced on the Fort
Hall Indian Reservation, and have not at any
time reccived a certificate of Competency
from the Us. S, Gevernment; that the said
heirs had talked to him many times repeatedly
about the property or meney they never re=
ceived from their interest in this land;
that he finally told them they would have to
get an abstract of title, and they would
have to employ an attorney to help them",
(Av. 246-252)(Rep, Trans. 10 to 14)

fip" Cross Examination of “Titness Gross.
Mr. Lewe:
Q¢ Thot conversaticn betweon you and the

Indians was in reference to the money they
didn't gct from the sale of their land?
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i Yes, sir. They said thoy had some land
down there that was sold wi thout getting any
proceeds from it. ib., 252=253,

Q. You never did attempt to take jurisdicte
icn of this particular area cf ground, did you?

.‘L. NC’ Sir. li\-b. 253.

2, You never did receive any returns from ..
those lands for distribution, did jcu?

.. No, sir. ib. 254,

Q. .ind these particular Indians complaineéd
tc you that they didn't get any >f the
noney for which their property was sold,
and ‘such ccmplaints have been made to you
particularly after you went into the office
at Fort Hall as an official of the Indian
Resorvation; is that correct?

;‘s. YOS, Sire .A.b. 254

Q. Thesc particular Indians nevar olair~nd
by statements te you that they owned any
land down in Bex Elder County, did they?

4e Yos, it would smount to that., They
claimed the land, ad they never zot the
money for ite They claimed the land.
4be 254

Qs The particular complaint was that the land
had been scld and that they hadn't received
the procoecds of the sale?

¢ I would not say just exactly which. They
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complained to me about this meney, and that
as I recel 1, the land was disposcd of in
some manncr, and they didn't get the whole !
procceds for it. I would not say cxactly
yes or no to ycur questicn, but that is the
way they discussed it vith me. That is the
reason they are here today, becausec they have
insisted cn that meney which they did not get.
Ab. 254,

Redircet coxamination the witness testificd that

the Indians, rely on the Govermment for all

advice,
Q. Now, the heirs of Vashingtcn Pocatello,
in fact, all the Indians, isn't it a fact
that they come to you or to the headquarters
for inforration on pretty near everything
concerning them?

4e They come for almost everything under the
sun that you can think of, They consider the
agency anf¢ the superintendent's cfficec the
place for informaticn and advice, That is
very commen thing., Ab, 259, <

Q. They cepend upon the Government ahd upon
the agency for practically everything, do
they nct?

As In the way of informticn and advice,
they do, yes, sir. Ab, 259

Iucy Pocatello Johnson, testifying on be=

half of plaintiffs. Ab. 269,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



~71-
Testifying as to thc Probase Court procced=-
ings at the time the property was decrocd
aneng other things said:

"They sent us lettor s tating that thore
was a procbation tc be on three days at Brig-
ham here, and we nade previcus to ceme here.
It took us two days to get herc, and we were
here enly just a little vhile when that pro=-
bation was con. Te werce in the hall therc,and
we weré excited, and ve didnt know what to do,
and sc, well, the Judge asked if anybody was
intercsted in this case that they were probat-
ing, ¢ said we didn't have nc lawyer. ‘ell
then the Judge said if you want a lawyer, I
will appoint cne. Te said all right, nothing
else to dos He phoned over, and called a lawe
yer by ananme cf Foxley, and so he was rushed
in here, fer about 20 minutes, and we told him
what our intercsts were and sc he came in. Ve
listened, and thon vhen the court was cver,
why he said that we had one third of the land,
of cur grandfather's land and great grandfathors
land, and that was al 1 we understcod and’ the
probation was over with then. That is all I
con reeal 1 of that hearing that we had met
over thcre, 4ib. 269,

f« Then what did you do?

As  And this Foxley said, well thc preobation
is a1l over., 77¢ then cculd go heme, he said.
""hat is going to happen to that onc third?

we snid,  He said "I got to o point an admin-
istrator for that cne=-third of the land, and
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then whenover the land is sold, why you are
going to get vhat is coming tc ycue So, he
said,"%ll I will be the administratoer for
Josephine and Ray, and then I wi 11 take care

of the rest,'he said to us, and wec signed

cn that, Cf course, he was our lawyer, Ab, 270,

Q. Do wvou recall whether you ever went to
Mre Fexley's office.

L. Yes, we went over. He took us over. I
cent mow kow mény blocks overe. Tc went
down the street, and he tecok us into his
cffice, and talked to us, and mde us sign

things. Ab. 270,

("fitness identified the signatures tc the ro=
quest that Charles E, Foxley be o pointed
Administrator of the “ashington Pocatcllo
estotes At. 271.)

Qe “That did Foxley soy, if amything, it was
necessary for you to do?

A, Tiell, that is all he scid. He sn d that
if"the lanc was sold, he weuld pay us cut of
it, then fcr the mceney to bé paid to Josephine
- and Ray, pry their guardian, and if there was °
any nmeney for us he wuld send it to Fert Hall,
for it to te paid through Fort Hall, iAbe 271

Q. Did Fexley say anything to you abcut whethor
you could g¢go heme?

Lo Yes, he told us tc go hcme now, we werc
through,
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2, Did he say anything about locking aftoer
yeur interosts?

A, That is what he ssid, Ho said: "I anm

your lawyer, I will attend to everything for
you." He said, "You just leave it in my hands)
he saide Ab. 272,

9, Do you reeall howr long it was befcre ycu
ever heard anything about the mattor after that?

i It was soon after Father passad away. I
think it was just abcut a yeor or sc, when
Donner was Superintendent, why, then we heard
semething about mcney coming from Brigham,

Vine hundred dollars. Donner explained to us
that Four hundred Dollars was to come to us
heirs, and five hundred Dollars to the lawyer,
so we tcok the meney there in the office, and
then my mether said "There is not encugh for
that land; that is cur land; it locks as

thcugh that is not enoughe “hat shall we do?"
Then he said:™7ell lets sec thc Superintendent
and heve the money sent back to him; vwe wont
keep it heme, we will just send it back, un-
less they pay us more than that Nine hundred
Dollars, or we will let the land go ocut of our-
sclves; we have a right tc know how the deed

is to that land." So we told Donner. He said
All right, "I vill agree with you on that". He
said "That is not enough, and so he said: ™le
will send the money back." That is the last

I heard of the money. It was sent over to us
and was Sent back., It has still becn standing
that vay, from that time cne Ab. 2724273

Qe That is all you heard about it frem that
time on?

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-The
Ao Yes, Ab., 273

Q. But yov have different times spoken to the
Superintendent?

se  0ll, T have talked with the Superintendent
abcut ten years a time or two, and tried to
get a foot hold scme way, so that we could
take it up, then our Superintendent said we
had to hire another lawyer bhefore we could
truch that land or the meney. 7lo were help-
less, because we werc Government wards., e

had to have an cutside lawyer., Ab. 273,

Q. I take it, that peither you ncr any of your
brothers or sisters ever got any of that
neney ?

Ao Mo, they never got any of it.(Ab. 274,)

Q. DNone. of the mconey was ever paid to either
one of you? '

Ly N o, nciiec of us ever got'a cent even not

a red penny, not a red penny, 7e never gect that.
(Ab. 274).

On cross examination, witness testified that

she had taken the mmatter up with Denmer when

he was here some 20 or 22 years ago. (ibe 274=27¢

The fcregoing is the esscntial part of the

evidence prescented by plaintiffs,
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Defendants! Exhibit "1%- %21, (ib. 278)
Photost tic copies of reccords on file in
General Land Office of the United States
Government. H cniostead Entry #2400,
Homestecd Proof, including testimony of wite
nesses rclating te issuing patent to Yaotes
Owe., was marked for identification cn behalf
of defendants and as Exhibit "1", and was
offered in evidence, and cbjected to on the
port of plaintiff on the ground that they
were inccmpetent, irrclevant and irmaterial,
and only cumbering the reccrd. The exhibits
wnrcbreceived by the Courte(ibe 279.)

Plaintiffs contend that the said records
do nct either prove or disprove any of the
issues in this case.

Dofendantts Exhibit "3". (ib. 281-282)

Letter of County Treasurer, referring

to taxes on the B of SEF Sec. 12, T. 11,
Noe R. 3, west SLMs showing the property
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first toxed te Yaotes Owa in 1919, From
1920 ‘o 1925 inclusively it was assessed
in the name of 4, le Grover, and froem
1925 %o 1938 inclusive was assesscd in
the name’” of imasa L, Clark and Joscph E
Robinson, that all taxes during those
years were paid beferé delingquency with
the exception of 1921, 1922 and 1924,
thosce delinquent taxes were paid or
rcdecmed by L. Ie Grover (Ab, 281-282)

It was ctipulated that the letter could be !
received in evidence, with the understanding ;
that plaintiffs did not admit that defendants !
had peid the taxes, that it was admitted in

the stipulaticn that both A, I, Grover and

the defendants had each year rented the prem=

ises and collested all the rents and retrined

the same. (Ab. 283)

Stotement of Counsel for Defendants,
Mro. Lowes

That is theway I hrve unders
stood Mre O'Walley's contention here, that
the toxes, as he al leges were paid from

the proceeds of the farm.

With that stipulaticn we cffer defendants!
Exhibit "3%,
- Mre OMNinlley:

Tith +the uvnderstanding that they were
~paid out of the rental value of the property.
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Mr. Loves

I do net %now vhat the eoxhibits
show, at least we admit that we r ented the
property and got some revurns.

TEE COURT: Exhibit "3" is received then.
Defendonts! Exhibit "4"

ter from the Utah-Idaho Sygar Company in refer-
e to a contract of purchase of 60 sharés of

iof right mde by 4. Ie Grover in March,

9, for the premiscs in question, and the

ments made thercen. It was stipulated by
Antiff that it might be received, and was
eived. (Abe 283)

Defendants! Exhibit "5" (ib, 283)

Abstract of title knovm as the Philips
stracte :

Mr. Lowe:

e now offer in cvidence defendants?
Exhibit "5", being an abstract by John /.
Philips, extended by Norman Lec, as of
the 28th day of March, 1925, at 10:35 ..M.
being the abstract of title now held by
the defendants in this acticn ( Ab. 283)

After plaintiffs examined the abstract
there vms nc objecticn te it being received
and it vas so receiveds (ib. 284)

It is on this abstract of title, and the fact
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that the State of Utah had made a loan cf
$7,000,00 on the property that defendants
rely c¢n tc show that the defendants were
innocent purchasérs for value and had -
notice of any defeects in their grantor's
title to the undivided one third inteorecst,
Defendants in their further answer and

separate Cefense, pleased as fcllows:

"That defendants, as aforesaid claim -
said premiscs as owners in fee simple,
that defondants punchased said pren-
ises in ahsclute good faith and with-
cut notice or kncwledge of any claim

or mtttoers set cut by plaintiffs in
thwiir complaint herein, except as is
hereinbefore expressly admitted; that
defondants were furnished with an ab-
stract of title covering said premises
whick abstract had been approved by
the Lttorney General of the Statc of
Utah in the moking of a loan on said
proemises by the State cf Utah, and that
sald abstract of title was approved by
atterneys for thesc defendants." (£b 61-62)

At tre #rial defendants offcred no proof

that the cbstract vas gproved by the .Attormey

General of the State of Utah, or thet it was
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aporoved by attorneys for the defendants, Amasa
L, Clark testified that when he nurchased the
land from <, I. Grover, he made no inquiries

or investigation as to what title his grantor

had to the undivided one-third interest dec~
reed the estate of “ashington Pocatello, de-
ceased, <woting from his testimony on cross
examinations

Q. That has never been divided into two
thirds, or one third, by a fence a any=-
thing, has it?

A, Heavens, no. Ab, 297,

Q You knew, when you purchased the property,
Irs Clark, that it had been decreed by the
Probate Court, an undivided two-thirds to one
person and an undivided one-third to another
person, did you not?

A, No, sir, I didn't know it, Ab. 297.
€+ You didn't consult the record at all,
yourself? :

A, Yo, sir, I just bought from the--I assumed
that the State of Utah had passed title.
I bought it with the idea that the abstract
shows it.

Q¢  You assumed because the State of Utah had
approved the loan, and had a seven thous~
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and dollar mortgage upon the property
that it vas good title?

Ao Yes, sir. Aba 297-298,
By Mr. lMason:

Q. Vhen you got this property, at the time
you purchased it from lr. Grover, you
didn't go on the property at all?

A, Yo. Ab, 298,

Q. Of your own knowledge, you didn't know
whether the land was gravelly or rough?

A, Yes, sir, I did, because I was onit just
after we purchased it, yes. Ab, 298,

Qs You just went on it after you purchased
it. VYid you have any conversation with
A, I, Gréover relative to this piece of
property, when you purchased it?

A, No, I can't say that I did., Ab. 298.

Q. You didn't have any conversation with
him relative to the income he had re-
ceived from it?

A, I think'ﬁe said that it was leased under
good ¢cnditions.  Ab, 298,

Q. That it was a bargain, good land, under
good ccnditions?

A, Yes, sir, Ab, 298,

Q. Vid you ask him what those conditions
were?
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, Yo, sir. Ab. 299.
‘ater he testified.)
, At the time that Mr. Grover sold this
property, he was in straightened financial
circumstances, wasnt't he?

, I think he was, Ay, 300.

» So that he wasjust coming out from under
the deal with the State Land Board?

. Yes, sir. He needed it. Ab, 300.

The defendant Robinson testified on dir-
ct examination that he never made any in=-
uiry or investigation of the title.

DIRECT EXAMIFATICN

+ You paid the consideration, in addition,
as set forth in the mortgage?

. Yes, sir. Ab. 304.

« You paid some taxes, and then the balance
went to Grover?

o« I paid cash for my share right down. Ab.
304,

« And left it to Bishop Clark, let him
finish?

+ Yes, sir. Ab. 304,

n N -
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title?
A, Yes, sir. Ab, 304,

The ovidence in the record all shows
that the land was in a high state of culti-
vation when it was decreed on November 7th,
1919, That ¥, E, Getz, thc administrator
in the Yaotes estate; rented the eighty acres
of land in 1917, for 3650,00 cash rental,
so stipulated, Ab, 313, and there is no
question but it rented for the same sum in
1918_and 1919, The land was worth at least

$15,000.00 when it vas decreed, the court!s
decreeos establish that fact (exhibits F and
G), Ab., 239, when the Court decreed an un=-
divided two-thirds interest to Brown, and
an undivided one-third interest to the estate
of Tashington Pocatello, and A, I, Grover's
application fo? a State Loan made on the 9th
day of October, 1919, shows that the proper=-

ty at that time was in a very good state
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of cultivation and had a value of ¥300.00 per

acre, Ab. 243 (exhibit "J"); there is not a

particle of cvidence that A, I, Grover cvor

made any improvements of any kind on the prem=
ises, and there is no ccmoetent evidence that
the defendants ever made any expenditures on
improvements of any kind on the premises since
they obtained the same, other than the natural
and regular upkeep of the premises, and therec
is no compctent evidence that the ground was
uneven, and not properly irrigated, at the time
it was decreed, Wuoting from the testimony of
the defendants:

AVASA L. CLARK, DIRECT EXAMINATICN,

Qs Vhat was the condition of the ground when
you First procured it as to being level or
otherwise? Ab. 289,

A, TWell, the parties to whom we rented it
claimed that it needed a lot of wark domc
to level it, and they asked us to buy a
fresno, and they needed to do a lot of work
in levecling the ground, especially on the

east portion. #b. 289,

Qs Did you make an allowance for that?
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A, YOS, sir,

Q. For thosc services in thc rental of the
propcrty,

A. O, yes, Ab, 289,

Q. Vhat is the condition of the land as to
being level and in good condition for
farming now as compared with when you"
first got the land,

A, It is in very much better condition,
Abs 289«

Q. Just eXpiain in detail, if you will,
Bishop, what you mean by that? '

A. Vo have allowed several hundred dollars
for the lcveling that they have donc for
the work in grading and scraping and
leveling the ground. It is in much
better condition now. Ab. 290.

That is the answer of defendant Clark
in responsc to his counsel to c® lain in
dotail what hc mecant. Plaintiffs alleged and
contended thaet the defendants are tenants in
common with the pleintiffs and if they can
show definitc sums paid out for this work, it
may be proper in adjusting the rents, but -

. that such tostimony is no cvidence of ad=
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vorse posscssion against the other tonants in

common.

Qe

A,

~
e

il

Qe

JOSEPH E. RCBINSCN, DIRECT EXAINATICN,

Did you know this ground about the fall
of 1919 when Mr, Grover is allcged to
have purchased it?

I could not say. I knecw the tcrritory.
I had been over in that ncighborhoods
Ab, 302.

But you hagn't paid attention to it?

e . A.b. 302 °

Therc s some lcveling done?

Yes.e Of cowsc, I wasn't therc cvery

ycar whilc he had it. Then I vas by therc
a good deal, I didn't pay so much atten-
tion to it whilec he ovmecd it. #&fter wwe
bought the place, I wos on the place. I

m.s watching it., Ab. 303.

Each and every year you have been on it,
or your tonants?

I have been on the place there and while

I go cround by thire, I was over-sceing it.
4Ab. 304-305,

#nd you have claimed it adverscly.

Yes, sir, 4Ab. 305,

Under claim of right?
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A,

Q.

=86
Yes, sir.
You have fenced it, or kept up the fence?

Yes, sir, Ab. 305.

What about you end Mr., Clark, have you
made any improvements by way of leveling
the ground?

Yes, sir. Ab, 306,

Tell tl e court what you did,

On this one side we used a fresno, push=

inhg dovm the high nlaces, so as you could
get water on it, and then fixed the dit-

ches so as you could water it. 4b, 306,

What would you say the cost of such work
amounted ot?

I would not know just what that would be.
Those that did the work would know them=
selvos what that work would be. Ab, 306,
The tonants took it out of the rent?
Well, ves, Ab. 306,

That is the direct testimony of the def=-

endant Joscph E, Robinson, who was over=sco=

ing the place since the defendants purchased

it, then on cross~-examination on thec samc

subject, he testified as follows:
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In that neighborhood, I say; a gcod many
yoears. 4Ab. 307,

!
Had youv ever becn along there, paying
any particular attcention to that prover-
ty befcre 19257

Pot particular. I may have been down
there. Thore was another road, of course,
around into Tremonton. 4b, 308,

Not mony times, had you?

No . "‘*‘t Y 308 Py

This lies down off tho highway?

Yes. 4b. 308.

You dic¢n't have any particulor rcason to
go down that way?

Not particular. 4b, 308,

ow much of this ground was unlevel,
how many acres?

If you were on there, we could tell,
4p. 308,

ipproximately =- that will be ncar
enoughse

Wiell, I think a third of it. 4b, 308,

Tlowr, I show you hcre, here is Mr, Grove
er's arplication for a2 loan, It says he
has sixty-five aeres under cultivation,
and then the balance is uncultivated.
Now, scme of this levoline has been donc
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on the fifteen acres?:

»
ie

Qe

A,

that do you call the fifteen acres9
Abo 308 309.

I don't know, myself. I haven't been on
the property.

The northeast portion there, there was a
cross-irrigating ditch there, and very un-
even. That was the worst part of it. ‘he
other where the buildings were, that was
more level, but there was an acre or such’
a matter, there was Jjust a swale in there.
"e had to fill that up and grade over
there. Ab, 309,

That vas over in the northeast portion?
That was on the scuthwest cormer. Ab. 309,

How many acres do you think you have under
cultivation at the present time?

Sixty acres. Ab, 309.
You haven't any more than that?
No, sir. \b. 309.

The reason I ask, ir. Grover's applica=-
tion sajid there was sixty-five acres
under cultivation at that time. I don't
know where 1e would get his sixty-fFive
acres in thsre. o5 I understand it,
there are two ditches that run diagonal?

Yes, sir. Ab. 309-310.
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remember ?
4, Yes, sir, Ab, 310,

Q. “nd this has been under irrigation for the
past twenty years?

Ae Yes, sir. 4Lib, 310,
Q. Or twenty-five years?
Le Yes, sir. 4b. 310,

Q. Were you ever down on this property when
Bishop Moroni Ward was nanaglng it for
the Indians?

A, Yes, sir. I went to see Moroni Ward
about these other parties who claimed
they had bought this right of way
through there for this ditch, but Ward
told me then he was looking after it for
the Indians. They claimed they bought
it, but they didn't. 4b, 310,

Q. What work have you done in repairing
the fences, putting in posts and keep=-

ing up the fences?

L. Sellman has been doing all thet work,
Ab. 310,

That at the close of the taking of tese
timony, on the i4th day of September, 1939,
that the court continued the hearing until
the 9th day of October, 1939, to give both
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parties time to file briefs and to present

arpument to the court; that on the 9th day of

-

October, 1939, that counsel for both parties
having filed with the court their briefs, did
arguc the case before the court, and on said
date the court took the matter under advise-
ment, and on the 23rd day of October, 1939,
made and entered a memorandum decision, as
follows:

"THE COURT:

In the case of Laura MNorris, Special Ldmin-
istratrix, vs. Clark and Robinson, the court
directs that findings and decree be prepared
in favor of the defendants and against the
plaintiffs, for the reason that the Court is
not convinced from the record here but that
the full amount of the escrow had been paid
by Sailor or Diteman, or somc of the other
parties in interest, and for the further reca-
son that it effirmatively appears that during
the minority of these Indians, gn adminise -
trator was acting, or supposed to be acting,
in this jurisdiction, a fact which those
Indians knsw about for the rcason that they
went to the Superintendent at Fort Hall and
requecsted certain things to be done; and it
is my understanding that the statutec of lim-
itations will run against a minor during the
time that the personal representative is
Spu/1,\'()1‘L»L[?b1crt’:g.m@ﬁn/1((1 Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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"As far as the questions of notice arc concern=

ed, the mcre fact that Mr. Service made an
affidavit showing the tcrms of the coscrow can't ’
be held to mean anything in view of the fact

that the very deed referred to in the escrow
appears to have been subsequently recorded,

showing a consideration of $3200.00, nor does 4
the affidavit of Grover, as shown in the ab-
stract, give notice of any peculiarity; so
findings may show that the defendants were
innocent purchasers for value,

"Now, in viow of the fact that I did not fix
a date for rendering a decision in this matter,
I will ask the reportér to make a transcrip=-
tion of this decision, and counsel for the de-
fendants is requested to preparc and prescnt
to this Court not later than November 13th,”
1939, after noticc of counsel for plaintiff,
proposed findings, conclusions of law and
decree,"  Ab. 105 (Trans., 0312).

That the Court, on the 27th day of Novem=
ber, 1939, after duc and regular proceedings
in the mattér, made and filed its Findings of
Fact (4b. 112 to 142), Conclusions of Law (ib,
143), and Lecrce (ib, 144-146, Trans. 112-146),
finding, ccncluding and decrceing every thing
in favor of the defendants and against the plain-
tiffs., Thet from the Findings of Fact, Conclu=-

sions of Lew and Dceree in favor of the defend=
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ants and against the plaintiffs, and from the
whole thereof the plaintiffs appeal to this
Court on both questions of law and fact.

Abe 157 (Transe. 0335),
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QUESTIONS FCR DETERMINATION.

A, - The first, most important and con-
trolling queétion for determination by this
Court, was, or is, the Warranty Deed, cxeccu=

ted by Washington Pocatello, as only‘surviving
heir of Jane, daughter of Yaotes Owa, and Min-
nie Pocatcllo, his wife, Indians, wards of the
United States Government, on the 2nd day of .
Fobruary, 1917, for all of the E} of the SE}

of Section 12, T. 11, N. R. 3 W., S.L.l., land
in Box Elder County, Utah, to one U. F. Dite-
man for a consideration of $3200,00, which said
Deed was on the ssme date placed in49scrOW'Vith
the First Kational Bank of Pocatello, Idaho,
under an cscrow agrecment, accepted by said
Bank, the terms of said agrecment being written
on the front of the envelope in which the deed
was placed, not to deliver soid Deed until the

full sum of $3000.00, the unpaid balanco of the

consideration, be paid to said Bank on bchalf of
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the said Washington Pocatello, in payments of
$300,00 per year, on thc 20th day of Decembor
each ycar, the last payment to be made on the
20th day of December, 1926, (exhibit "H") con-
taining photogranhic copics of escrow papers),
ib. 241, cnd an affidavit being made by W. D,
Servicc, Cashier of said Bank, on the 18th day
of “pril, 1917, describing the terms of the
cserow agrecment, as follows:
"That said deed is now in the possession of”
the First National Bank of Pocatello, Idaho,
and to be delivered to the said U, F. Diteman
when 2ll the following payments have been mode
at said Bank for and in behalf of the said
Washington Pocatello, te wit: $300.00 on Dec-
cmber 20, 1917, and $300.00 on Deccmber 20th
of each and every year thereaftcr up to and
including December, 1926." (Exhibit "B"),
the said affidavit being sworn to cntitling
it to be rceordasd, the same being recorded by
«lbert Saylor ia the County Records of Box
Elder County, Utah, on the 19th day of April,
1917, (exhibit "B"), (soid affidavit is seot

. .. - s .
Sponsored by ﬂfl(’qg;%ll/l%lz'(l\\tk%gjl 2 E/J/Tcﬁgf}rl}g'f?}uriﬂlf;/‘()\fithlr/\i\' t 1{ﬂlmftnf'ﬂfl&um’bb{pLSruw Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



~06=
case, finding MNo. 8, Lib, 118), the said Vash-
ington Pocatello, having at thc time he cxecut-
ed said Decd, signed a rcquest that one W. E,
Getz of Box Elder County, Utah, be appointed
administrator of the estate of Yactes Owa,
deceased, the District Court of Box Elder _
County, Utah, having on the 8th day of lMay,
1917, appointed W, E. Getz administrator of
the estatc of Yaotes Owa, deceased, and Wash-
ington Pocatello having diecd on thc 27th day

of fpril, 1917, and a number of other Indians
having made claim as hcir; of said Yootes Cwm,
the District Court having, also on the 26th day
of June, 1918, appointed W, E. Getz as the ad=-
ministrator of the estate of the daughter of
Yaotes Owa, Jane, and her husband, gndcr the
title of Jane Brown and James Brown, dcccased,
embracing the same identical eighty acres of
land; all of which facts are admitted; and, the

Distriet Court having, on November 7th, 1919,
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de its Findings of Fact and Conclusions of
w, in both estates (exhibit "E"), finding
1 substance, that the daughter Jane was
arried at the time of her death to one
ames Brown, who, at the time of his wife's
eath would inherit, as her husband, under
he laws of Utah, and that James Brown, on
is death, left surviving him a son by'an-‘
ther marriage, named James S.Brown, living
t the time of the decree, and that«Jame§
'« Brown, the son of the>husband of Jane, was
ntitled to inherit two~thirds of the estate
f Yaotes Owa, and that Washington Pocatello
as as an heir of half blood, entitled to in~-
lerit an undivided one~third interest of the
istate (exhibit "), Ab. 238, and the Dis-
migt Court having, on the 7th day of Novem=
er, 1919, made two decrees, almost identi-
al in substance, one in the Yaotes Owa es=

ate, and one in the Brown estate, decrec-
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ing an undivided two-thirds interest, to James
S. Brown, the son of the husband of the daught-
er Jane, and an undivided one~-third ipterest
to the estate of Washington Pocatello, deceased,
both decrees being filed of record on November
8th, 1919, (exhibits "F" and "G") Ab. 239; Now,
w;s or 1s that deed, executed by Washington Poc-
atello and Minnie Pocatello on the Zna day of
February, 1917, for the whole premises, and
placed in escrow, a good and valid deed for the
undivided one-third interest decreed to the es-
tate of Vashington Pocatello, deceased, after
his death, in the hands of A, I. Grover, defend-
ants' grantor, the said &, I, Grover having on
the 3rd day of November, 1919, secured from U,
F. Ditcman and Josie Diteman, his wife, a Quit
Claim.Deed for the full eighty acres of land and
who, on the 7th day of November, secured from
James S. Brown and his wife, for the considera-

tion of {2000.00, a warranty Deed, naming U. F.
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Diteman, as grantee for the undivided two-thirds
intcrest decreed to said Brown, and the sai§ A,
I. Grover, on the 8th day of November, 1919,
having secured a Power of Attarney from U. F.
Diteman (exhibit "H", escrow papers), said pow=
er of attorney directing the First Natiomal
Bank of Pocatello, the escrow depositary, to .
turn over and dsliver to A, I. Grover the said
Deed and other papers now held by said Bank,
covering the escrow agreement, the said A, I,
Grover on the 7th day of November, 1919, also
securing from the Clerk of the Court of Box
Elder County, a certified copy of the Decrce
of Distribution in the Yaotes Owa Estate, the
said 4, I, Grover sending the said Power of
Attorney and the said certified copy of the Do=
crec of Distribution to the First National Bank
of Pocatello, Idaho, the depositary holding .
said deed, and paying to said Bank the deposi-
tary, only %1000,00, just one-third of the sum
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that the escrow agrcement obligated U, F, Dite-
man, the grantee named in said deed, to pay to
said Bank, before the deed could be delivered,
and the bank, the depositary, delivered the
Washington Pocatello Deed to A, I.Grover, whon
it had only received ¥1,000,00, instead of
$3,000,00, called for under thc escrow obliga=-
tion. “nd the said 4, I. Grovor, filing that
Decd together with the quit claim deed of U, F,
Ditemand of Record in Box Elder County, Utah,
on the 10th day of November, 1919, and by virtue
of that deed (exhibit "K"), claimed title to the
undivided one-third interest in the said cighty
acres of land that was decreed by the District
Court on the 7th day of Novembgr, 1919, to the
estate of Washington Pocatcllo, deceased, The
evidence showing beyond any possibility of doubt
that it was As I, Grover who paid only the
$1000,00, and secured the Doed of Washington
Pocatello, dececascd, .nd filcd it for rccord.
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Was that a valid Usced in the ‘hands of i.

I Grover, or vas it invalid and a void deed,
of no forcc and effect, and passed no title
to the undivided one-~third interost of the
land, decrced by the Court to the estatec of
Vashington Pocatello, dcceascd, to U, F, Ditc-
mn, and through Viteman to <. I. Grovor? And
ms it, or not, obtained by &, I, Grovor ;ufn'ong-
fully, through fraud, deceit and artful and de-
signing chicanery on the part of A. I. Grover,
thorcby obtaining and securing a valuable
property right from its true ovmers fer one-
fifth of its rcasonable value? The lcarncd
Iower court having found that the decd so de=-
livered was valid, and vas not a void deed, and
passed complcte title to the undivided one=-third
interest to U, F, Jiteman, and cxoncrated U, F.

Ditoman, A. I. Grover and the depositary Bank,

of any vrong, and of any knowlecdgc of any wrong

vwhatsocver, finding that the Bank was justificd
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in delivering the deed; that thore was no
fraud, no deccit, no connivance on thc part
of anyonc; that the decd showed a considcra-
tion of ¥3200,00; that the deed was regular
on its face; that 4, I, Grover had no knowe
ledge that the full consideration was not
paid by U. F, Ditemen or someone for U, F,
Diteman; that the plaintiffs did not nrove
that the full consideration was not paid to
the Bank, and for that reason the Court found
that the $3200,00 recited in the deed vos
paid to the Bank (Findings Numbers 9, 10 &
11), and wore or less particularly stressecd
throughout all of the court's findings to and
including No. 24, Ab. 112 to 142, Trans, 0315
to 0324). The Court refusing to recognize
the final account of Charles E, Foxley, tho
administrator whanthe Court appointed in the
Estate of lashington Pocatello, deccascd, who
reported to the Court that only $995,00 had

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



=103~

been paid for the securing of that deecd (ex-
hibit "', Probate Filec 355, Ab. 246), which
Final Account the Court has never passed upon.
Did the lower court err in all of its speci=-
fic Findings on this point is the first impor-
tant question to decide in this case; all sub-
scquent points are sccondary 5o this question.
If the lover court did not err on this point,
and the dced of Washington Pocatello vas a valid
decd in the hands of A, I, Grover, then that
scttles the thole casc.

Be Thether or not, it is the rule of law that
when plaintiff shows that aﬁ instrument was
placed in escrow not to be delivcred by the
escrow depositary only upon the full performonce
of certain conditions, and cspepially in the
cose of a deed placed in coscrow, not to be de-
livered until the full considoration expressed
in the escrow agreement is paid in full, docs
not the burdon shift to the defendants claiming
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under that deed to prove a full complaince
with all the obligations, end that the dced
was legally deliverced? The lower Court having
found that such burden was on plaintiffs in
this case, (Finding Mos. 9 & 10, 4b, 119-122,
Trons. 0317-0318). Memorandum deeision {ib,
105, Transe 0312, and rcfusing to acccpt the
rcport of the administrator in the estate of
Washington Pocatello, dcecased, as evidence

that only %995.,00 was received as payment for
this deed (exhibit "M", Ab. 246,

C. Vhether or not the Findings of Fact, Con=
clusions of Law and Judgment of the Court, in
this casec, in favor of the defendants ond
against the plaintiffs on cvery point in tho
case are contrary to the law of this case, and
not supportoa by the facts of thc case? (112-
142).
D, Sufficicncy of the cvidence to support the
Findings of Fact of thc Court, on any point in
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this casc in favor of the defondants and again-
st the plaintiffs?

E, ‘“hether or not, if the deed of ‘ashington
Pocatello is an invalid deed, and did not pass
title to the undivided onc=third intercst to

Us F, Yiteman and did not cstablish a good chain
of title in A. I. Grover, did the dofendants
have notice when they purchased the property
from 4, I. Grover that the decd of Washington
Pocatecllo had been placed in escrow; that their
grantor had wrongfully obtained poésession of
samc ard placed the same of record; that said
dccd did not legally transfer the undivided
one-third interecst dcerced to the Estatc of
“ashington Pocatcllo and that the cstate of
Yashington Pocatcllo was still in thc proccss
of probation'in the District Court of Box

Eldor County, Uteh, at the timc the defendants
purchased the prowrty from 4. I, Grover?

Fo  VWhother or not, if said deced is found to
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be invalid, would it even ovail, ig the hands
of an imnocent purchaser for value, unless
such purcheser pleaded and proved somec clement
of cstoppel against the heirs attacking the
V?lidi'ty’ of the deecd?
Ge  Yhother or not the plaintiffs! first cause
of action is barred by the Statute of Limita=
tions of the State of Utah, and particularly
by thc provisions of Scctions 104-2-5, 104-2-6,
104-2-7, 104-2-19, and by Subdivision 3 of
Section 104-2-24 of the Revised Statutos of
the State of Utah, 1933, as so fqund”by the
Court, in its Finding No. 28, Ab. 1427 Can
the Statute of limitations agoinst the heirs
in this case be invoked, the Court necver have
ing passcd upon the Final Account of its ad-
ministrator in the Washington Pocatello estate,
4Ab, 2467
H. TVhether or not the Statute of Limitations

of the State of Utah can be invoked against the
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plaintiffs, they being Indians, wards of the
Government, living on a Reservation, under
the tribal laws and regulations, under tute=~
lage of the Government ? And, whether or not
Washington Pocatello and Minnie Pocatello.
could make a valid Deed in tne first instance
without the arproval of the Secretary of the
Interior; and, also, are not the plaintiffs
all incompetents under Section 102~13-20, Re~
vised Codes of the State of Utah, 19337
I, Vhether or not, if A, I. Grover had no
valid Deed to the undivided one»thira inter=
est decreed to the estate of ashington Poca-
tello, deceased, did he not enter into the
possession of the premises as tenant in i
common with the heirs of the estate, and
thereby collected the rents as a ‘tenant in
common, and was subject to an accounting of

| the rents to the administrator and to the

| Court, and that he could not convey away
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the title of his co-tenants?
Jo  Whether or not it wos fraud and conspir-
acy on the port of Charles E. Foxley and 4, I,
Grover, the said Grover obtaining the Degd by
only paying $1000.00 and the said Foxley,
knowing thet Grover only paid the $1000.00,
for Yoxley not to file any inventory in the
estate of Vashingtqn Pocatello, but so send
a certifie¢ copy of his Letters of Adminis-
tration to the escrow depositary and demand
the %1000.C0, instead of filing an inventory
and petiticn the court for permission to re-
cover the vndivided one~third interest?
K. Whether or not, if the deed is invalid
have the defendants pleaded or offered any
evidence of any clements necessary to be
pleaded and proven to ostablish title by ad-
verse possession, or pleaded or proven any
element of estoppel against any one of the

heirs of Washington Pocatello, deceased, from
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bringing this action and demanding their rights-
from the District Court of the First Judicial
District of the Stats of Utéh, in and for Box
Elder County, which said Court had for more
than tventy years held the mattor of the os-
tate of ¥ashington Pocatello, deccecased, on its
docizct, undisposed of?

L, Thctlier or not, if the deed of Vashington
Pocatello is invalid, the premiscs having ront-
ed cach yoar for a good rental, and the dcfen=
dants admitting they collccted all of the
rents, and rctained the samec, did not the un-
divided onec-third interest of the Estatec of
Washington Pocatello yicld much morc rental
than paid an undivided onc-third of all taxcs
and legal assossment, and any improvements

that might heve been mode on. the promiscs;

that the defendants collected such rents as
tenants in common, a1d arc subject to an cqui-

table adjustment under plaintiffs' sccond.cause
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of action?
M.  Whether or not Washington Pocatello, be=
ing dead ard the power of agency of the First
Nationcl Benk of Pocatello, Idaho, the escrow
depositary, having terminated on the death of
Wloshington Pocatello, could A, I. Grover seccure
a pover of Attornoy from U, F. Diteman, the
grantce in the ¥ashington Pocatello deed, also
secure a certified copy of the decrce of the
court, decrecing the premises undivided, filc
the samc with the cscrow depositary, and only
pay onc-third of the consideration expressed
in the osecrow to be paid before the deed cpuld
be deliivered, ond file that decd of record, and
therecby cut off the right and jurisdiction of
the District Court in the eostate of Washington
Pocatello, decceascd, to pass upon the delivery

of that d-cd, and cut off the rights of the
heirs, witkout procceding, under Section 7741,

kovised Stetutes of Utah, cntitled Specific
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Performonce of decedents' Contracts, was it
not fraud, inequitable, circumventing thc
Statutes of Utah, against Public Policy, de=-
priving the heirs of a valuaple propcrty right
for inadequatc consideration, and the taking
of their property without due process of law?
The lowor court having founa that it was not
neecssary to invoke the provisions of Sec.
7741, Revised Statutes of Utah? (Finding No.
9, 1st lines; Ab. 121, Trans, 0318).
No Whether or not Ray Pocatcllo, one of the
plaintiffs, was not a minor, and this action
was commenced within two years after hc arriv-
cd at the age of majority, and no provisions
of any Statute of Limitations had commenced
to run against Ray Pocatello? (Ab. 250,

Trans, 15),
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ARGUMENT AND AUTHCRITIES.

A Decd ploced in "ESCRCW", not to be delive
ered until full performance of all the condie
tions expressed in the cscerow agreement, if de-
livered without the full performancec of all the
corditions, and payment of all obligations, is
void, passes no title to the grantee named in
the deed, cnd is not a good deed even in the
hands of or innocent nurchaser for valuc,

Authorities.,
Corpus Juris lays down the rule:
Mhere an instrument is deposited as an os-
crow, it cannot be operative until the condi=-
tions of the cvent stipulated upon are perform-
e¢d or the contingeney has happencd. Generally,
Ceurts holc the grantce or obligee to a very
strict compliance with thc conditions imposcd,
That the grantcc has gonc into posscssion of
the land to be conveyed docs not alter the rulc.
A part performance has no cffcet on the status
of thc instrument. An entire pcerformance is

nccessary.”

C. J. Vol., 21, P, 880-381 (and numcrous cascs
cited).

"Since the pcrformonce of the conditions or tho
happening of the contingeney is essentinl to a
valid Adclivery of an cscrow by the depositary to
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the grantec or the obligee, it follows that a
dclivery beforc porformance of the condition
or the happening of the cantingency is un=
authorized, and if ths grantee chbtuins poss-
cssion of the instrumsnt before such per- )
formance, he acquircs no right or title thcre-
by. Trongful delivery by thc depositary docs
not moke the deed operative; nor dees it in-
crcasc in any way thc rights of the grantoe."

C, J. Vol, 21, P, 883-834. (And numcrous cascs
citcd).

A tronsfor to a subvendee of an instrumont,
wrongfully delivecred to the grantee or obli=-
gee, confers no right or title upon him where
he has notice of such delivery or is put upon
inquiry rcgarding it. Further, although there
is some authority to the contrary, according
to the weight of authority the samc rulec appli-
¢s even in the case of an innocent subvondce
without notice of the conditions or cvent sti-
pulated in the esérow contract, and is espcc-
ially anplied in cases where the escrow has
been obtaincd or delivered through fraud.

Some authoritics proczcd on the theory that a
depositary is o specinl agent of the depos-
itor and thercfore, his powers being limited
to thc conditions of the deposit, onc who
claims through him takes the risk of the

agent oxceeding his powers."

C. J. Vol. 21, P, 885-386, (and numcrous cascs
cited),

"Gcncrally spcnking, an oscrow delivered by
the depositary before compliance with or con-
trary to the conditions on which it is de=
livered, is inoperative. No title passcs to

the ° i ol > =3
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bona fide purchaser acquires nc ripghts against
the grantor of a deed thus improperly obtained,
at least unless the grantor was so negligent,
careless, end inattentive of the rights of
others as to estop him from claiming against”
such purche.ser. The mere fact of any person,
even the depositary himself, surreptitiously
or fraudulently recording the deed or getting
it recorded, does not give it efficacy, and
the cloud cn the grantor's title thereby
created will be cancelled by a court of
equity."

R. C. L. Vol. 10, P. 636, 637,

A Deed placed in escrow cannot be de-
livered after the death of the grantor by the
depositary without an order of a court of
proper jurisdiction.

"Until the performance of the condition, the
title of tke land to be conveyed remains in
the graator, If the grantee dies before the
happening of the event or the performance of
the condition, the title descends to his heirs
subject to the nurchasers' equitable interest.'

"It follows therefore that an escrow given

to the grartee or obligee by the depositary
before comrliance with the conditions or before
the happening of the event stipulated passes
no title tc the grantee or gives no right to
the obligees"

CcYC, Vol. 16, P, 578, 579,

my. [
The Supreme Court of Utah has repeatedly
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held the foregoing principles to be the law
of the State of Utah:

Calhoune County vs. American Emigrant Co.,
93 U. S. 127, 23 L. ed., 826.

Morris vs, Blunt, 35 U. 194.

Gammon vs., Bunnell, 22 U,, 421,

In a case from Box Elder County that in-
volved Charles E, Foxley, who was the admin=
istrator appointed by the court in the matter
of the estate of Washington Pocatello, the
Supreme Court said:

"But even in the absence of any stipulation,
the placing of the deed in escrow left it, so
far as the passing of the title is concerned,
precisely as if no deed had been executed. A
deed placed in escrow does not become effec-
tive until the conditions upon whiéh it is
executed have been fully performed, and tak=
ing possession of the property by the pur=
chaser, and part performamce, ordinarily do
not change the rule. CYC. 576, 577; Cal=-
houn vs. American Emigrant Company, 93 U, S.
127, 23 L, Ed. 826; Burkham vs. Burk, 96
Ind, 273; Fuller vs, Hollis, 57 Ala, 457."

Foxley vs. Rich, 35 U. 162,
The Supreme Court of California in a
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“"The law is well established that a delivery
by an escrow agent contrary to the terms of
a deposit in escrow is void and of no force
and effect,"

Greenzweight vs. Title Guaranty and Trust
Company, 36 P, (24), 188,

An example of the rigid stress that

courts impose upon the fulfillment of every
couaition expressed to be performed before
a Deed placed in escrow can be delivered is
cited to this Court in the ruling of the Sup-
reme Court of California, in a case where_the
Los Angeles High School District was the pur-
chaser of the property, and the only amount
involved in the condition that was not per=-
formed was the sum of $43.55, tax’adjustment.
The lower court having held there'wms a good
delivery, the Supreme Court reversed, and
among other things said:
"Where o deed is placed in the hands of a
third person, as an escrow, with an agree-
ment between the grantor and grantee thet it
shall not be delivered to the grantee until

he has complied with certain conditions, the
grantee does not acquire any title to the land,
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nor is he entitled to a delivery of the deed
until he has strictly complied with the con-
ditions. Dyson vs. Bradshaw, 23 Cal. 528,
536, If hec docs not comply with the condi-
tions when requirecd, or refuses t6 comply,
the cscrow holder cammo make & vali€ deliv~
ery of the deed to hime"

In conclusion, the Court said:

"Instead of complying with the condition,
which was reasonable, and with which it was
fully cognizant, the respondent undertook to
settle with appellants for the tax, ‘outside
the escrow's It does not appear that such
course was ever agreed to by appellants, or
that they have cover paid the amount. It
follows, therefore, that the menual +transmi=-
ssion of the deeds by the title company to
the respondent for ‘acceptance and return to
it' must be considered as having been made
only for the purpose of putting thc deeds

in proper shape to be recorded. Transmission
for any other purpose was at that time be=-
yond the scope of the poirer and auvthority of
the Title Company as the escrow holder. No
other delivery appears to hoave been made or
attempted. As a result, there was no delivery
at all, no title passed, and the deeds never
took eoffect. 10 Cal, Jur. p. 591, par. 15,
The judgment is reverseds"

Los Angeles High School Dist. vs. Quinn,
195 Cal, 377, 234 P, 313, 316,

A multitude of cases could be eited from
every state in the Union, in support of the
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escrow depositary without full compliance with
all and every condition to be performed passes
no title and is void,

In the casc at Bar, Washington Pocatello
died just shortly after his decd was placed
in escrow, and long before the Court deter-
mined thaf he was an heir, entitled to inherit
the land he had executed the deced for, and
long before it wa; decreed to his estate,
Plaintiffs pleaded and contend ~ that even if
A. I, Grover had paid the full sum of $3000.00
to the bank, after that decree, that the bank
had no right to deliver the deed, and the
teed would not pass title to the property, with-
out tbc proper proceeding hefore the District
Court, undecr Section 7741, Revised Statutes of
Utahe The learned lower court held otherwise,
findipg in the closing paragraph of Finding
No. 9, Ab. 121, as follows:

"The Court further finds that although Vashing=
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ton Pocatello had title before the property
was decrecd to his estate, that it was un=-
necessary to specifically enforce the escrow
agrecment under tho provisions of Section
7741, Revised Statutes of Utah, but the Bank,
upon the payment of the consideration afore-
said, wos justified in delivering the décd
to the granteec thercin." Finding No. 9,
Ab, 121.

The Court erred in such a finding, for
two reasons; first, the Court was trying to
show by that findinhg that the full amount of
the sum expressed in the cscrow was paid,
when the court's own rccord (exhibit "M")
proves that only ¥1000.00 was paid by Grover
for the deed. Second, under the law and the
decisions of the Supreme Court of Utah, when
a grantor dies before the delivery of a

deed placed in escrow, the title of the prop-
crty passcs to the heirs, and the authority
of the Escrow depositary who is the agent of
the grantor ceases at the time of the death. -

Therefore, the depositary has no right to

doliver the deed cven if the full amount was
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paid, and the only way the grantee could en-
force his rights under the escrow contract
would be under the Statute of Specific Per-
formance, so a court can decide whether the
deed shoulé he delivered or not. In the case
at Bar, the depositary had no power to alter
a wead man's contract, and accept $1000,00
when the centract called for $3000,00, and pass
the title that had rested in the heirs,

In a very recent case, the Supreme Court
of Utah held: .
"The property of a decedent passes to the heirs
(in whom the title vests at the death of the
private owner) subject only to administra-
tion. 3®ven the right of possession of real
property vests in the heirs during
administration,"

In re Cloward's Estate, 95 U, 453,

The Court of Utah has held the deposi-
tary is agent of both parties,

"Depositary is agent of the parties only in
doing what is required of him."

Nelson vs, Ashline Jenkins Co., 66 U.,
351e
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In the case of Gammon vs. Bunnell, the
Court of Utah said:
"The depositary of an escrow is the agent of
both parties and a contract so made end de-
posited is not revocable at the will of either
party or their representatives, but may be en-
forced under the provisions of. Section 3965,
Rev, St. "O

Gammon vs. Bummell, 22, 421:

Again the Court held:
"In proper cases, the probate court may dir-
ect an administrator or an executcr to per-
form decedent's contracts."
Rogers Estate, 75 U, 290,

The Washington Pocatello deed in the
hands of 4, I, Grover did not even give
color of titles

A deed wrongfully delivered by the escrow
holder, and wrongfully obtained and recarded
by the grantee, as done in the case at Bar,
does not even constitute color of title.
"An instrument, although signed, is not

available to prove color of title unless it
has been delivered."
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"A deed deliverced as an escrow to be absolute-
ly delivered on the performance of a certain
act, if findlly rejected by the bargance, does
not give his possession color of title,"

Chastine vse. Philips, 10 S. E, 991,
33 W, C. 377,

Y"There is some conflict of opinion as to
whether a fraudulent deed constitutes éolor
of title. It has been held that deeds, al-’
though fradulent on the part of the grantor,
if accepted bona fide by grantee and without’
fraud, give color of title., Other decisions,
however, meintain contrary view."

C- J. Vol. 2, Pe 190,

The atove rule draws a clear distinc-
tion between fraud of the grantor and fraud
of the grantee, as it says: "if accepted
bona fide ty grantee without fraud", meaning
thatv if there is any fraud practiced by the
grantee in accepting or in obtaining the deed,
it does not give color of title. Supporting

this position are the following cases:

Parker vs. Salmons, 101 Ga. 160; 28 S, E.
681, €5 Am, St. Ren, 291,

Livingston vs. Perue Iron Co., 9 Wend.
(¥.Y.), 511,
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Housey vs. Moses, 70 Tex. 42; 7 S. W. 606,

Uteh cases:
"The plaintiff having shown the legal title
was in him, the law presumes that he was in
constructive possession, in the absence of
evidence to the contrary,"

Ives vs. Grange, 42 U, 608,

Gibson vs. MeGurrin, 37 U. 158,

Van "agoner vs. Whitmore, 58 U, 410,

BURDEN OF PRCOF IS CN DEFENDANTS.

Then it is admitted or shown that a deed
was placed in escrow, to be delivered cnly
upon full compliance or performence of the
conditions expressed under which the instru-
ment was placed in the hands of the cserow
holder, amd it is pleaded that the dced was
wrongfully delivered without full complianace
and performance of all of the conditions of
the escrow agreement, then the burden falls

upon the parties claiming under the deed to

prove all of the conditions of the escrow agrec-
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rightfully delivered, and the lower court erred
in this casec in holding and finding that such
burden was on the plaintiffs. (Finding No, 9,
first lines, Ab. 119).

"If the party who is relying upon the condi-.
tional deposit of the instrument as an es-
crovr nroves the deposit, it is then the duty
cf the other party to go forward and prove
the performance of the comdition or the happen-
ing of the event upon which the instrument
was to take eoffect. Vhere there is a ques-
tion of bona fide purchaser who claims to have
bought land without notice or knowledge of an
escrow contract, the burden of proving all of
the facts nccessary to constitute a bona fide’
purchaser rests upon those who make the claima
A purchaser contending that a deed should re-
late back to the time it was placed in escrow
had the burden of »roving as against inter-
vening rights, that he is otherwisc unable to
protect himself against loss. The burden of
proving cstoppel is upon him who asserts it."

Vol, 21, C. J. 894, €95,
"If there was a delivery in escrow upon condi=-
tions which were subsequently to be performed,
the burden was upon the grantee to show what

such conditions were and their performancc,"”

Kavanaugh vs. Kavanaugh, 260 I1l, 179;
103 N, b, 65,

The Court of New Yersey in an early case

leid dovm tlhe rule of law:
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"plthough the custody and possession of & com-
plete instrument under scal by the grantce,
covenbee or obligee is suffiecient ovidencc of
delivery, if not overceme by proof that the
grantce came improperly into possession of it
in ordincry coscs, yet where the proof is

¢lear that the final transfer to the party was
not to be made unless certain terms or con=-
ditions vorc compliced srith, the law puts the
party claiming its benefit to the proof of
complisncc. Thc power to transfor is subject
to the performance of a condition prececdent,
which must be proved, and is not to be infecrred
from unexplaincd posscssion. It is a question
of agency, and the power of thc special agent:
to do the port must be showne. Story on Agency,
126- P'xley on Agency; 3 Kents Comm. 620, 4th
od,"

Bléck vs. Shreve, 13 N, J. Equity, 455.

Judgo Gilbert of the Circuit Cowrt of
Appoals, in a casc involving $60,000.00, in
Seattle, Weshington, among other things, seid:

"The decided weight of authority scoms to
sustain the view that such delivery is inopore-
ative to convey title, even in fator of an
innocent purchascr without notice, unless the
grantor has, bv some act or conduct of his
otm cstopped himself to deny decliverye. The
principle on which the doctrine rcsts is that
he deed delivercd in viol~bGion of the terms
on vhich it vas placed in cscrow is not in
fact delivercd, and its posscssion by the
grantce is no more cffective to convey title
than would be the posscession of a forged or
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stolen decé., Everts.y fgnes, 4 Ths. 347; .70,
Borry v.inderson, 22 Ind. 3€; .Jocksen viLyon
(Towa) 62 N.W, 704; Whipple v Fowler(Neb)
60 NeUi. 15; Smith v Bank, 32 Vt. 342; H aven
v Kramer, 41 Iowa, 382; Tisher v Beckwith,
30 Tis. 55

"To constitute a honafide purchaser, there

must be want of notice, both at the time of

the purchase and at the time of the actual
payment of the purchase price, Notice before
paymenrt is equivalent to notice before controct,
even though the unpaid balance is secured, **#*

"They had notice that Perkinson had no title.
They found a deed which was in the possession of
neither the grantor or the grantee, but in the
hands of a depositary. They knew the deposit-
ary was bound t6 deliver the deed only upon
the performance, and that he was equally bound
to withhold its delivery until performance,

The depositary was the agent of the grantor,
but he ws also the agent d the grantee,

His authority so far as he represented either,
was not like the =uthority of a general agente
His agency was speecial, and of a single act.
Cn procuring the delivery of the deed so held
by him in csoraw, the gpellants were bound %o
knovr vhether or not the conditions on which its
delivery depcnded had bcen met. It is not suffi-
cient that they were ignorant of the rights of
the grantor, or that no spcecial fact or cire-
cumstances came dircetly to their notice to
suggest their rights. It was not sufficicnt
that the dcpositary voluntarily surrendered
the decd, cr stated that thc terms of the os-
erow had becen fulfilled. The circumstances
that the deed was in escrow was of itself
sufficicent to require them to ascertain
facts, " skiopx
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The burden of proving all of thec facts noc=
essary to constitute themseclves innocent
purchasers rest upon appcllants”,

Balfour v Hopkins, 93 Fed .564.

The Supreme Court of the United States has
laid @ovm the rule that a deed passes no
title, vhen placed in escrow, if delivered
without a full performance of the conditions

of the escrow, amd distinguished beteen the
case of a bona fide purchaser of negotiable
paper, which had been wrongfully delivered
by a depositary and that of a purchaser of
real estate under like conditions, and quo-
ted i th a.pprovalvthe lapguage of Chief
Justice Biglow in Fearing V Clark, 16 Gary,
74, as follows:

"The rule is different in regard to a deed,

bond, or other instrument placed in the

hands of & third person as an escrow, to be

delivered on the happening of a future event

or contingency., In that oase no title or

interest passes until a delivery is made in

pursuance of the terms and conditions upon

which it was placed in the hards of the

party intrusted, But the law aims to secure
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.and to proétect the rights of persons taking
it bonafide, without notice."

Provident Life and Trust Company of Philadel-
phia v Mercer Coumty, 170 U. 5., 593, 604, 18
Sup Ct, 788, 793, 42 L, Ed, 1156, 1162,
Time Deed placed in escrow takes effect,

It is a settled rule of law that there
is no délivery of a Deed at the time it is
placed in escrow mnd the actual delivery takes
place only at the time of the full performance
of al 1 the conditions’of the escrow agreement,
ad it is only in special instances that final
delivery relates back to the delivery in es-
crow, and then only in cases vhere there has
teen a full performance of the conditions pre-
scribed and no intervening rights have taken
place m1d for the purpose of promoting justice,
Corpus Juris lays down the following rule:
"It has frequently been held or broadly stated
that the escrow does not take effect as a
fully executed instrument until it is right-

fully delivered by the depositary to the grantee,
obligec or payee,"
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" The rule that an unrecorded deed is val id be=
tween the parties thereto does not apply vhere
tho deed has becn placed in escrow ad has not
been delivered. Intermediate rights are wvalid
against the second delivery. The instrument
takes effect in its entirety at the time it
goes into effeet.”

"An instrument held by a third person as an
escrow usually does not take effect until the
performance of the condition or the seocond or
final delivery."

Vol 21, C. J., P's 888, 889, 852,
The Supreme Court of Michigan in the fol-
lowing case held:

"While a deed in cscrow is frequently held to
relate back for the purpose of avoiding the”
difficulty of incapacity of the grantor, or,
his death occuring before the deed is handed
over by the depositor, yet, except for that
formal purpose, therc is no universal relation.
Intermediate rights are valid against the
seoond delivery."

Taft vs Taft, 26 N. W, 426.

In no case can deed relate back unless
ell the conditions are performed. The Supreme
Court of Utah, has settled that question;

n . . .
There may be circumstmces under which the deed
placed in eserow, whon all the conditions are
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performed, will relate back to the time of its
execution, but this is the case only when justice
reaires that the doctrine of relation be enforcedq,
The title, therefore, remained in J. Y, Rich
until respondent had complied with the conditions
imposed upon him, namely until he had made the
final paymert ad paid the taxes assessed against
the propertyw"

Charles E., Foxley vs J. Y. Rich, 35 Ut, 162.
In a later case the Court of Utah held:.

"The controlling question is, does the evidence

disclosed by the record sustain the trial Court?

(1) This is an action in equity in which it
becomes our duty to determine questions of
fact as well as questions of law,

(2) The lease to the property in question being
admitedly in the plaintiff, the burden was
upon the defendant to establish his equitable
rights if any he had by a preponderance of
the evidence."

Hargraves vs Burton, 59 Ut, 575,
In the case at Bar defendants cannot attempt
to contend that the sustaining of this deed, under
the circumstance it was obtained, and have it re-
late back to the time of its execution, would be
in the promotion of justice. Therefore plain-
tiffs can not understand how the trial court
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could find and hold that the Deed of Washington
Pocatello and Minnie Pocatello his wife was not
void, but was a good and valid deed, and passed
title to the undivided one third interest; that
the deed was not wrongfully obtained by A. I.
Grover; that there was no fraud, and that the
full $3200,00 was paid to the Bank (Finding
9, 10) Abstract 119 - 122, The trial Court
cortainly erred in finding that the full $3200,00
was paid to the Bank, md that the plaintiffs failed
to prove that the full amount was not paid. Both
plaintiffs and defendants placed in evidence the
Court's own record in the probate proceedings, of
the Estate of Washington Pocateilo, doceased,
(Exhibit "M"), Abstract 245 - 246, ad it proves
conclusively that all there was paid to the Bank

for the Deecd was $1000.00. So in this casoc

elthough the burden was not on the plaintiffs to

prove this fact, nevertheless they did prove that
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only $1000,00 was paid by A. I, Grover, as it
can not be dispubed that it was A. I, Grover,
who pai d the $1000,00, secured the deed and
filed it of record.
NOTICE
Defendants Had Notice.

The affidavit of W. D. Service, Cashier of
the First National Bank of Pocatello, Idsho, filed
of record on the 18th day of April, 1917, told the
World that the Washington Pocatello Deed to U. F.
Diteman, woas for the whole 80 acres placed in escrow
axd then in the possession of the said Bank, to be
delivered to the said U, F. Ditemam , when all the
following payments shall have been made at sai d
bank for and in behalf of the said Washington
Pocatello, to-wit: $300.00 on Dec, 20, of each
and every year thereafter up to and including
Dec. 20, 1926. (Exhibit "B"), (defendants

exhibit "5", the Philips Abstract), and it was
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admitted by the defendats, and found by the
trial Court, (Finding No., 8), Abstract 118,
that this instrument vas filed of rcecord, and
that said escrow agreement was entered into
before Washington Pocatello had acquired any
title to the premises through the probate
proceedings and that said Washington Pocatello
hed never occupicd the land. (Finding No, 11),
Abstract 118,

Was that not notice to the defendants, who
purchased this property five years after iéfwus
decreed, to determine whether that Decd had
been properly delivered, or,‘mhethor it was
a good and valid deed or not, before they took
the property off the hands of A. I. Grover?

The State of Utah had at that time, mad has
today the following statute: Section 78-3-2,
1933, Section 4900, 1917.

"Every conveyance, or instrument in vriting

affecting real estate, exscuted, acknowledged
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or proved, and certified . in the mahmer pre- -
scribed by this title, and every patent to lands

within this state duly executed and verified .-

according to law end every judgment, order or
decree of -any comrt df record in this .state, or
a copy thereof, required by law to be reeorded -
in the office of the -county recorder for record,
impart to all persons the contents thereof, and
subsequent purchasers, mortgagees and lein
holders shall be deemed to pvrchase and take
with notice,” o ,

- Plaintiffs call this court's attention to
the Affidavit (Exhibit "I"), Abstract 243,
made and filed by A. I. Grover, on the 10th
day-of February,.1920,just three months after
he‘had.fi}edéthe.washington Pocatello,. Deed of
record,.and we agein. quote the portion of that
affidavit, that-we say was: binding on the de-
fendants, and was notice to anyone giving the
matter any kind.of careful consideration, to
determinc whether that escrow agreement had
been fully complied with:

Quote "That I was acquainted with Washington
Pocatello in his lifetime and knew his familys

that he was an Indien residing at Fort Hdl,
Idohos thot during his. lifetime he ad wife made,
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R S TS Y eI T e L e
excouted and left in excrow a Warranty Deed
in fayer of U, F. Diteman vhich said deed.was
to be delivered to the said U, F. Diteman upon
the payment of the. consideration mentioned in.:,
the said escrow agreement; that subsequently
the said Washington Pocatello,died his heirs ;-
appeared as contestants in the probate pro=-
ceedings referred to in entry #12 of 'the abstr-.
act; that in said hearing the estate of the
said Washington Pocatello. was given a-onc-{hird-
interest in said premises and thereafter the
said U, F. Diteman paid to fthe bank. the money -.:
sufficient to procure the said warranty decd
so.held in escrow and procured the said deed
‘end subsequently conveyed his interest to de=-
ponent as shown by entry 716 of the abstract
md thereafter an administrator was appointed
for the estate of 'the said Washington Pocatelld-
ad the said administrator received and accepted
the money paid by the said U, F.. Diteman for
the Warranty Deed in'his favor from thec said
Washington Pocafello, end his wifoce"

We have underscored the most essential
parts of the guptation; from the affidavit, *
and ask this court to analyze the same, as-
we hold that the affidavit was'very artfully.: "}
dravm by who ever did compose the affidavit,
he was .verv careful ‘not_to say that enly‘ $1000,00
wos paid, -and was ‘earéful not to say the full

. . . -
amount was paid, so as A. I.' Grover could not be
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charged with perjury, so they artfully used
the term "paid to the bank the money suffi-
cicnt to procure the said warranty deed."
Thile the affidavit did not state the amount
that was paid, yet the affidavit did tell the
vo rld, where anyone could find out for himself,
Just what sum was paid to procure the decd,
when affiant went on mmd said; "and thereafter
an administrator was appointed for the estate
of the said Washington Pocatello and the said
administrator receeived and accepted the money
paid by the said U, F. Diteman for the Warranty
Deced in his favor from the said Washington
Pocatello and his wife," That affidavit is
and was 2 part of the Philips Abstract
(defendants exhibit "5"), on thich defendants
rely as showing good title in their grantor
A. I. Grover, ad that defendants had no notice
that the full amount was not paid, When de=
fendants grontors in his affidavit said,
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'y, F. Diteman paid to the Bank the money suf-
ficient to procure the said Warrmty Dced" that
placed the burden upon the defondants te deter-
mine vhat was the amcunt paid snd who deter-
mined the sufficiency, defendants certainly
knew that U, F. Diteman or A. I. Grover could
not legally determine that one third of the
mount was sufficient. That affidavit told
the defendants just where they could discower
how much A, I, Grover paid to obtain the Wash-
ington Pocatello Deed, ad if the defendants went
to the District Court of Box Elder County, Utah,
md asked for the probate file No. 355, (Exhibit
"M"), in the estate of Washington Pocatello,
deceased, they would have found that the adminis-
trator mentioned in said affidavit, had reccived,
amd reported that there was only $995.00 paid
by their grator A. I, Grover for that deed., A

court should be bound by and accept as true
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and the affidavit'of W. D, Service, and the
affidavit cf A, I, Grover, the defendants
grantor, the ¢trial court corred in finding,
as it did find, in Finding 13, Abstract 125,
Ythat thc'ﬂefendants were innocent purchasers
for value, that at the time they purchased they
believed that A, I, Grover wns the omer in fee
simple, knew of no claim that A, I. Grover had
fraudlently md wrongfully obtained said deed,
did not know that the Quit Qlaim Deed from
U. F. Ditemon, and his wife, conveyed no title
to the undivided one~third interest; that said
defendants had no knowledge or notice of any
fraudulont acts of A, I, Grover and of U, F,
Diteman; trat thoy did not know that said un-
divided one=sthirdinterest had not been properly
prcbatca or legally transferred from the estate
of Tishington Pocatello; that the defendants
have collected all of the rents since March 192¢

but Ao not hold the <ame as co=tenants with the
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heirs of Washington Pocatello, under & con=
structive trust or otherwise except as own-
ers thoroof." Abstract 125,

Plaintiffs believe that we need not go.
outside the State of Utah for authority that
the defendants in this ease had both actual
md constructive noticé, that the deed had
been been placed in escrow not to be delivgred
until $3000.00 had been paid into the Bank,

md that the deed was wrongfully delivered when
only $1000.00 was paid on the escrow agreement,
The Supreme Court of the United States

while Utah was still a territory held:

"In this country, differing in that respect
from the doctrine maintai ned by the English
court, it is universally held that the regis-
tration of a conveyance operates as constructive
notice to all subsequent purchasers of any
estate, legal or equitable, in the same pro-
perty. The reasoning uponwhich this doctrine
is founded is the obvious policy of the regis-
trative Acts, the duty of the buyer of pro-
perty purchasing under such circumstances, the
means of which search are within his power,
and the danger of letting in parole proof of
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of the ccnveyance. Story Eq. Jur., Sce.
403."

Neslin vs Wells Fargo and Company, 104 U, S.,
428; 26 L. Ed, 802,

"Recordaticn of instruments pertaining to
property is notice to the world."

Jones Mining Company vs Cardiff Mining and
Milling Company, 56 Ut, 449,

The Supreme Court of Ubah in a more recent
case sa.id:

"Irrespective of whether the index is con=
sidered essential to complets recording or
not the rule is that it will be sufficient

if enough is disclosed by the index to put
an ordinarily prudent examiner upon inquiry.
1 Jones on Mortgages, 910; 23 R. Cs L, 1933

5 Thompson on Real  Property, 152-153, Section
41263 41 C, J. 568, (mortgages); 91 Am, Dec,
109, note; Warvelle on Abstracts, 73."

Boyer vs Pahvant Mereantile snd Investment
Company 76 Ut, 1.

Other Authcritics,

"Any instrument effecting title which is
properly recorded is absolute notice to everye
one subscquently dealing with the title, irres=
pective of whether such person has examined
the records, or even had an opportunity to mske
any oxamination,"
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Field vs Campbell, 164 Ind. 389; 72 N. E., 260,
108

Am St. Rp, 301.

Yade on Notice 24 Ed, sec 97.

Tebb vs John Hancock Life Insurance Co, (1904),
162 Ind 616; 69 N, E., 1006; 66 L. R. A. 632,

Mc Pherson vs Rollins 107 N. Y. 3163 1 Am
St Repn 826; 14 No EQ 4:11.

Whatever is "notice" enough to excite attention
end put a reasonable prudent person on his

guard and calls for inquiry might have led.

When a person has sufficient information to

lead him to a fact, he shall be deemed to be
conversant with it."

Wapa Oil & Development Co vs McBride (Okla),
201 Pac, 984,

Means of knowledge as notice general ly:

"hatever fairly puts a person on inquiry is
sufficient notice, wherc thez means of khowledge
are at hand; and if he omits to inquire, he is
then chargeable with all facts which by a’
propér inquiry, he might have ascertained.

This, in effect, means that notice of facts
which would lead an ordinarily prudent man to
make an examination which, if made, would
disclosc the existence of such other facts

is sufficient notice of such other facts, A
person has no right to shut his eyes or his ears
to avoid information, and then say that he had
no notice; he does wrong not to heed the

"signs and signals" secn by him, It will not
do to romain wilfully ignorant of a thing
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readily ascertainable, It has becn said
that want «f actual knowledge in such a case
is a species of fraud. The rule has sometimes
been suid to be that whatever puts 4 man on
inquiry amcunts, in judgment of law, to notice,
provided the inguiry becomes a duty, ad would
lead to the knowledge of the requisite fact
by the exercise of ordinary diligence and
understanding. It hes alsé been sel d that
whatever inrquiry is a duty, the person bound
to mke it is effeeted with knowledge of all
vw.ich he would have discovered had he per-
formed the duty. Means of knowledge with the
duty of using them are, in equity, equivalent
to knowledge itself, Whére there is a duty of

finding out and knowing, negligent ignorance
has the same effect in law as actual knowledge."

R. C. L, Vcl, 20, Sec 7, P 346=347: and cases
cited,

Counscl for plaintiffs has quoted so much of
the foregoing law on notice, so as this Court
will have that law before it, for the reason
that we are going to point out tbat in owr
Judgment the learned trial court, thoughtlessly,
not inteationally, made wrong ~nd inconsistent
findirgs, and if ccuniel for defendants through
zeal md anxiety to draw findings, oxonerating
his ¢licals, ~‘ho were bankers, men of business
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affairs, who had been dealing f‘“f years in
. mortgages, purchases of property, andAundoub-
tedly examining titles, and e.bsi:r&cts, and
boing familiar with the laws governing such
transactions, from all notice, or knowledge,
and from the duty imposed upon them by law to
know the condition of the title to the lands
they were purqhasing, and the trial Courtd
thoughtlessly, accepted such findings and
signed them, and made them the courts findings,
we feel it is the duty of counsel for the
plaintiffs who o.ré ignorant, untutored In=- ‘
dians, to point out to this Court the ine
consistency and wrong in the trial court's
findings. In Finding No. 9, (Abstréct 119),
the court wrrongfully found:
"That the plaintiffs offered no evidence at
the trial of sai d eause to the effect that
Us F. Diteman, Grantee in said Warranty Deed -
on escrow with the First Nationnl Bank of
Pocatello, Idaho, himself, or with one A. I.

Grover, wrongfully, unlawfully, corruptedly
and intentionally, with the intent to defraud
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the estate of Washington Pocatello and the’
heirs of the Estate of VWashington Pocatello,
paid to said Escrow Holder only $1000,00 on
the purchase price of $3200,00 named in seid
Deed mmd Escrow Agreement and wrongfully and
unlawfully procured from said depositary the
said Warranty Deed; that said plaintiffs offered
no testimony to the effect that said depositary
bank did unlawfully, wrongfully and contrary
to the oxpress térms and obligations of said
Escrow Agreement, accept $1000,00 eand deliver
to said U, F, Diteman and A. I, Grover the
said Deed; that the plaintiffs offered no
testimony that at the time of the delivery of
said decd that said U, F, Ditemin and A, I,
Grover and said depositary bank, all had know-
ledge that Washington Pocatello was dexd for
more than a year previous to the delivery of
said Deed eand that no administrator had been
appointed for said estate and that by reason
of the failure to offer evidence on sdid
points heretofore set out in this paragraph,
the Court finds against the same; the Court
further finds that s4id Varranty Deed was by
the First National Bank of "Pocatello, Idaho,
delivered to U; F, Ditemm , or some person
acting for him, and that the said Deed which
on its face recited a consideration of $3200,00
was regularly filed for record in the office
of the County Recorder’ of Box Elder County,
Utah, on November 10th, 1919, at 4:00 P, M,,
in Book 15 of deeds at page 440; that the

said U, "F, Diteman and A. I, Grover, or either
of them, did not unlawfully, illegally or
for the purpose of cheating or defrauding
the estate of Washington Pécatello and his
heirs out of said property, file the said Deed
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" for record in said Box Ilder County, Utah,
but that sai d@ Deed was rezularly filed for
record'and recorded; that the said A I
Grover, by the recording of said Deed, did not
attempt to tdce from the estate a valuable
proporty right; that the said A. I. Grover

did from November, 1919, claim ownership of
sai d landssy that said Deced was not void but
was a valid deed and passes title to the
undivided one-third interest of sai d pro-
perty to U, F. Diteman; that the depositary
bank had no right to deliver the Deed to

said property without a full compliance with
the terms and obligations of the Escrow
Agreement but the Court finds that the Deed
was regular on its face, recited the con-
sideration of $3200,00 and from the evidence -
in the case the Court finds that said $3200,00
recited in the Dced was paid to said Escrow
Holder and the transaction with said Banl

was not fraudulent; the Court further finds
that although Washington Pocatello had title
before the property was decreced to his estate,
that it was unnecessa y to specifically enforce
the Escrow Agreement under the provisiéns of
Section 7741, Revised Statutes of Utdh, but
the Bank, upon payment of the consideration
aforesaid, was justified in delivering said
Deed to the Grantec thercin,"

Plaintiff'# Ao not hesitate to say, that

such a finding, in the faco of the evidence and
record of this case, and i2 the face of the law of
the case, that al 1 and each and every finding

is errors The Courts awn Probate Record, File

: s
335, Estate of Washington Pocatello s deccased,
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(Exhibit "M"), proves that each and every
finding is error, on the part of the Court,
In Firding No, 13, Abstract 125, among
other things the trial court found:

"That Amnsa L, Clark an d Joseph E, Robinson
were innocent purchasers for wvalue¥k¥ikxkg
that at the time they purchased, that said
defendants had no knowledge or notice of any
fraudulent acts of A, I, Grover and U, F,
Ditemnny s#x#*k¥xixthat they did not know

that spaid undivided one=~third interest had not
been properly probated or legally transferred
from the estate of Washington Pocatello,"

Then in Pinding No 15, Abstract 126, the Court
Finds:

"That on the 12th day of January, 1920 that
Charles E, Foxley was appointed administrator;
and that the said Charles E, Foxley as adminis-
trator and as the legally appointed represens~
tative of the heirs of said estate failed to
take any legel steps to recover the alleged
undivided onewthird interest; *#x¥xkkx*thatl
the said Charlcs E, Foxley was sppointed at
the request of said heirs of Washington Pocatellc
and anid heirs at all times knew that the said
Charles E, Foxley as such administrator rep-
resenced them and the estate of Washington
Pocatello; #¥xiokkkkxkiand the court finds

thet the proceedings in the estate of Vashe
ington Pocatello were regular in so far as
administered and that from January 12th, 1920,
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the date of the sp pointment of the said Cherles E.
Foxley, to the date of the filing of complaint herein,
the said Charles BE., Foxley was the duly appointed,
qualified and acting administrator of said Washington
Pocatello, deceased, and represented said estate

and the heirs of said estate." Abstract 127 - 128,

Then in Finding 16, Abstract 129, the trial Court finds:

"That the defendants Amasa L. Clark and Joseph E,
Robinson at the time they purchased sald eighty
acres of land from A. I. Grover had no knowledge

on notice that Charles E. Foxley had been appointed
administrator of the estate of Washington Pocatello,
deceased," -

The the Court in Finding Noe. 17, Abstract 130 - 131
finds:

"The Court finds that on December 3rd, 1919, whon
Petition for Letters of Administration was filed in
tho Estate of Tmshington Pocatello, deccoascd, tHat

Ray Pocatello, was then of the age of seven years, and
all of the heirs of We.shington Pocat ello were older
than Ray, and at the time the filing of the Petition
herein Ray Pocatello was of the age of twonby-six
years; that the plaintiffs all kmew of the fact that
Charles E, Foxley was appointed administrdtor of said
estate during all times from January 12th, 1920, to
the date of filing their complaint herein, md during
81l of said times these plaintiffs and Charles E.
Foxley as administrator of seid estate knew that A. I.
Grover and these defendants claimed said eighty

icres of land and a1 1 times had constructive knowledge
that the said Deéd of Washington Pocatello and

finnie Pocatello, his w fe, placed in escrow with

the First Net ional Bank of Pocatello, Idsho, had
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been delivered and had been regularly recorded
and that all of the plaintiffs herein knew all
of the facts complained of in their complaint
hercin at all times after on or about November
1, 19219 when Minnie Pocatello and her children
appeared in open Court as set out in Paragrmh 18
of Plaintiffs?! complaint as will more fully herc-
imnfter appear™.

Ccunscl for plaintiffs does not hesitate to
say, that here are findings mede by trial court
upon whont the Constitution and the Laws of the
State of Utah imposes a duty te protect the
estates of decensed persons, and preserve the
estate for the heirs, which duty the Court it~
self failed to porform, and exonerating the
defendants both bankers and business men, -and
their grartor, and the escrow depositary, and
upon vhom the law places a duty, from all
notice and of all wrong both actual and construc~
tive, and then turns around in almost the same
breath, and charges the plaintiffs, ignorant

and untutored Indians, upon vh om no duty

is placed by law in this case, with constructive
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notice of evcrythlng and of negligonece and

latches nohnthstandlng tho fact that the
Court selectod Charles E. Foxley for the
plaintiffs -as a f:Lt person and the court
subscquently a.ppointed Fexley administrator
of their father's estate. If plei ntiffs did

ha.ve construct.ive notice that Charles E. Fox=-

i.

ley vas appointed adm1n1strator, the law did
not impose a.ny duty upc;;q\ ‘them wlﬂatsocv er, but
the law did, and does mpose a duty upon the
District Court that appo:Lnted the admlnls’crator
to sec that the adxninistfation‘of the cstate was
rightfully and honestly administercd, and the
law did and does impose upon the defeondants the
duty to kmow and ascertain tha‘; vhen A.I.Grover
sold them the premises, that he had good title
to the plaintiffs! interest in the property,
that he was attempting to convey,

T

In the case of Gaffmayer v
‘Supreme Court of Utah said:

Tilkinson, the
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"It is not neccssary in this case, as we
view the r ccord to determine what the effect of
the seetich might be upon the intercsts of the
plaintiffs, as we are ccnvinced the weight of
the testirony is agoainst the finding of the Court
that the Wilkinsons fere purchasers in good
foith without notice, but that the r ecord shows
that they knew or had such notice of the intere-
ests of the plai ntiff as would put any roasonable
person upon inquiry to ascertain what that intor-
est was" Gaffmayer v Tiilkinson 53, Ut.236.

ESTCFPPEL * DEFENDANTS NEITHER PLEADED CR
PROVED ALY ELEMENT OF ESTOPPEL:

The Court'found in the last part of Find-
ing Mo. 27 Ab 141=-142 that plaintiffs are estopnned
to deny the delivery of the deed or the vel idity
of the same we quote the court's findings.

®that if the Fifst Natioml Bank of Pocatollo
Idsh ¢, e scorw holder, made eny unauthorized delive
ery of said doed thon the administrotor of said
Voshington Pocatello éstate and the heirs of said
estote, by their acts, waived the performince of
the conditions and ratified such delivery, and by
said subscquent acts raised a presumption of rati-
ficoticen of said delivery and arc now estopped to
deny the validity of said delivery; that the 'plaine-
tiffs? arc ncw estopned by reason of latches, sil=-
encc and cther conduct on their part and on the
part of the adminisirator herein, &s herectofore
found; from at this time prosccuting this actim"s
Ab, 141-142,
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How can‘thc District Court of Box Elder
County, Utah, make such a finding, in the face
of its own probate court record in the estate
of Tlashington Pocatello, deceased? The full
Probate Ccurt file No. 355 (Exhibit "M") was
received in evidence by the Courte Ve quote
from the evidence:
THE CCURT: Probatc 355, the Estate of iash-
ington Poeatello the files are all received
in evidence" Ab. 246, In that Probate File
there is no inventory, but filed in the Dist=-
rict Court in a final Account and Petitim for
Settlement thercof, and the Administratsr tells
the Court in that so~called Final Account that
he received from the First National Bank of
Pocatello, Idaho, on a, "land Contract of sale
by deccased and wife, amount $995,00," on
the next page under heading Ceneral Account,
the administrator gives a brief description of

the property as follows:
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"The property described in the petition
for lotters and deseribed as an undivided one
third interest in tho estaiecf Yaotes Owe
or one third of the cast half of the
southenst quarter of Seetion 12, T, 11

N. R. 3, Viest SLM had been convertecd

into cosh by rcason of a contract executed
by Washington Pocatello and wife prior to
the death of "ashington Pocatello and
placed in escrow and covering such inter=
cest as might be determined as belonging
to said Tfashington Pocatello."

And in the same instrument was a prayer

that rcads as follows:"

"Thercfore potitioner prays that this
account be allowed, ap proved and
scttled,"

Following in the same file, is a Pctition
for Distribution, in the lhtter of the Estate of
Tlashington Pocatello, deceased, stating 'that he
was appointed Administrator on the 12th day of
Jmuary, 1920, and qualified on tﬁe 16th day of
January, 1920; that on the 5th day c:f.June, 1920

he published notice to creditors, and the said

petition contal ns a prayer as follows:
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YThercficre, your petiticner prays, that the ad-
ninistration of said estate may be brought to a
slesc and that he may be discharged from his

trust as such administrator., That aftor duc not-
icc and proceecdings had, the estate reomaining

in the hands of ycur petitioner as aforcsaid may
bc distributed to the said parties entitled there-
to, as aforesaid, to=-wit: One third or two
sixths tc the wicow, iinnie Pécatello, and cne=
sixth to each of the children, to~wit: Lucy
Pocatcllo Itsaw, "laud Pocatello Dan, Joscphine
and Ray Pocatello, or such other order or further
order may be made as is meet in the promises.”
Dated larech 3, 1921 "(Exhibit "M")Probate File
3554

The same file in evidence contains an Ordor
mde by P. Russell Tright, Clerk of the Distrioct
Court on the 3rd day of March, 1921, ordering that
Yonday the 14th day of March, 1921 at ton o'clock
Ae Ms of said day and Court Room in the Courthcuse
of Br-'igh'am City, Ccunty of Box LEldor, Statc of
Utsh , as the time and place for the settlement
of the account and thc hearing onsd d potiticn
and final distribution, same file contains an
objection filed on tho 27th day of August, 1921

to the allowing of the account o Charles E. Foxley
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Administrator, one of the objectims was:
"That no inventory of the estate has been filed
in said Ccurt"s The filc shows the matter
was centirued from time to time, the last time
set for a hearing being the 13th day of Feb=
ruary, 1922, and not a hearing or a thing was
done by the District Court in the motter of
the Estat ¢ of Tashington Pocatello, deceascd,
from that day on until the present actim was
fileds If as the Court sald in its finding:
"The First National Bank of Pocatello, the Es~
erow holder, mode an unauwthorized delivery of
said Deecd" +then no title passed and the title
has rcmained all the years int he heirs of the
estate of "ashingbton Pocatello, and the admin:'!.s-
tration Qf the estate of “ashington Pocatello,
deceased, is still in the hands of the Court that
made the findings The Administrator glthough he did
somethirg illegal, and that he had no right or

powcr to ¢o, yoct he did report to the District
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Court that appointed him .jusi; what he had done,
and a sked the Court to either approve or dis~
approve what he had done.

The Court had jurisdiction, and there it
has been let lie all the years, if there is
latches in this matter the latchos is on the
pert of the District Court of the First Judicial
District of the State of Utah, inand f or Box
Elder County, and can not be charged to either
the Administrator or the heirs,

Then how can the Court find that the plain-
tiffs arc estopped by their own latches and the
la’cches_of the Administrator, when the Iz tches
is chargeable to the Court solely?

PROBATE COURT IROCEEDINGS 4R%L INDIVISIBLE

Probate Proceedings of dscedent estatos
are indivisible, the District Court >f Box Elder
County assumed jurisdiction of the Estate of

Vashington Pocatecllo, deceascd, on the 15th day
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of January, 1920, vhen it issued letters of
Administration on the estate bo Charles L,
Foxley and the District Court had never acted
upon the reports of the Administrator and never
ma.de an crcer of any kind except orders of cen-
tinuing' of hearings,and has never closed the
estate, and it is still pending in the District
Court.
The Sup reme Court of Utah has held:

Of Thet use are consitutional provisions
respecting the rights of property if they may
be disregerded by the Courts") Theelright v
Roman 50 U. 10,

General Rule as fto continuing jurisdiction:
"In general, It is well scttled and cs=-
tablished as a general rule, that juris=-
diction once acquircd is not defeated by
subsequent cvents, cven though theyare

such character as would have preventoed
Jjurisdiction in the first instance.
Ce J. Vol, 15, p 822

The Supreme Court of Utah has held:
"A court having conferred upon it juris-
diction may not divest itsclf of jurisdic=
tion not depending on facts, by an crroncous
decision on matters of law that it has no

. . . . 1
Jurisdictions
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Griffin Cos v Howell, 38 Ut, 357.
Jurisdiction can not be divested:

"The fact that a cause was passed over

from term to term without judgment have
ing been rendered on the finding of any
order of the court continuing the cause
did not divest the Court of jurisdiction
either of the subject matter of the action
or of the person or the mrties,"

Seiberling v Newlon, 16 Ind. 3743 43 N.E.151.
The Supreme Court of Washington in a recent dase
held:

"Then a probate court administering an es=-
tate has once obtained jurisdiction of the
res all presumptions and intentments arec
in favor of the regularity and validity of
proceedings".

In Re Upton Estate 92 Pac 2nd 210

"That executor was defelict in commencing
action to quiet title, and that the Court
did not require him to deliver possess on’
of realty to devisee within statubory time,
did not deprive executor of his right to
maintain action to quiet titles"

Kern v Robertson, 12 Pac 2d 565, 92 Mont, 283
A recent case of the Supreme Court of Utah, that is

almost four squarc with the case at Bar is:
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The Court said:

"Inasmuch as the Petersons had no right

or authority to give a'mortgage on the

propcrty of the estate, Dives by virtue

of the mortrage acquired no right, title

or intorest therein",

Tlorley et al v Peterson 80 U. 27,

In the case at Bar the Bank, the depositary of
the escrow having no right or authority to de-
liver +the Vashington Poéatello deed, A. I,
Grover acguired no right, title or interest in
the undivided one=third interest belonging to t}
heirs of VTashington Pocatello, deceascd.

The fact that Charles E. Foxley, the admin-
istrator of thé estate did accept the $995,00
from the Bank could not‘ act as a ratification,
for thc rcason that he had no power to ratify ti
delivery of the deed, and he did not attempt
to do so, he reported to the Court what he had
done, and the Court was tho. only one that had

the power to ratify or disprove, and the Court

never acted. The acts of Foxley had no effcet
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on A, I, Grover because Grover had obtained
the deed and claimed the premises almost tw
months before Foxley was appointed Administrator,
And Foxley's acts could not have influenced the
defendants, for the roason that Foxley's final
account reported that only $1,000 had been mid
for the Washington Pocatcllo deed, and thc ro=
port had not been acted upon by the Court.

For definition of "Estoppel" we need yo no
further than the recent decision of this Court
in the Case of I, X. L. Stores v Success Markcts
wherein the Court tefined Estoppcl as follows:

"The estoppel here relied upon is kiown

as equitable estonpel, or estoppel in

paise, The law upon the subject is well
scttlcdy The wital principle is, that

he who, by his language or conduct, loads
another to do what he would not otherwisc
have done, shall not subject such xrson to
loss or injury by disappointing the cxpceta=
tions upon which he acted, Such a changc of
psoitions is stornly forhiddens. This romedy
im always applied so as to promotc the cnds
of justice.It is only uscd for probcetion and
can not be used as a weapon of assaulte

Dickerson v Colgrove 100 Ue,S. 370,25 LEd 618,
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Malloy v City of Chicago, 369 Ill. 97, 15
N. E.,2d 861,"

"Was the change of position sufficient to
warrant the application of the doctrine
of equitable estoppel or would its appli=-
cation in thec present case be more in the
nature of a sword cutting off the rights
of the lessor who has sorved the lessee
with power and is now attempting to obtain
payment 77
I.X«La Stores Co, v Success Markets, De-
cided Dec. 28, 1839, reported in advanced sheets,
97 Pac. 2nd 577, not yet nrinted in Utah reports,
In the case at “ar, is not the finding of the
trial court(finding 27)(Ab. - 141) a sword in
the hands of the trial court, cutting off the
rights of those heirs to have the Court do its
duty, in the estate of Washington Pocatello, de-
ceased, boccuse the Courts own record (Exhibit "M")
Probate File 355
shows that Charles L, Foxley the administrator, -
placed his acts in the hands of the Court for decis-
ion, and his act could not be construed in any way as

a ratification until the Court passes upon its And
the defendants had notice that the Court had not
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soted upon the report of Charles E, Foxlsy, the
administrator,
"An exeoutor or administrator is an officer
of the Court and occupies a fiduciary relatdion
torrard all parties having any interest in the
ostate."
Van Dyke v Conkey et al (Cal) 96 P. 2d, 343,
It is 5 Court's highest duty to sec that
the administrator properly administers the estates
of deceased personse, And, it was specially the
Trial Courtts duty to hear and pass upon the
Final Account and Petltlan for Distribution of
Charles E, Foxley.
The Sﬁpreme Court of Nebraska rccontly has
held:
"There is no higher nor more solemn obliga=-
tion of the courts than to see to it that
the estates whieh undergo administration
are carefully guarded and preserved espec=
ically where thc interest of mlnor heirs

are cffccted,"

In re Love Estate (Nob) 286 N, W, 38(6-19-39)
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STATUTE OF LIMITATIONS

and
CO~TENANCY

Ordinerily the statute of Limitations can
not be invcked in actions to quiet titles The
decrees of distribution made by the Court in the
estate of Yaotes Owa, and Janc Brown, decrecd
title in an undivided one third interest in the
premises, to thc estate and heirs of Washington
Pocatello, decensed (Exhibits "F&G"), and the
title passcd direcétly to the heirs, and it is the
very highest monument of title, and in this
case the court found in Finding No., 6, Ab, 114,
that the said decrees werc made on the.7ﬁh day |
of November, 1919, and filed of rccord, and that
in such decree an undivided one third interest was
decreed to the estate of Washington Pocotello, de-
ceased, thcreforc the pleintiffs had the highest
muniment of title, to an undivided onc third intex
in the property decreed,
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"A decrec of distribution is undoubtedly
muniment of title of the highest valuc,"

Lilenkemp v Superior Court (Cal) 93 Pac 24
1008,

Estatc of Gairard, 36 Cal. 277, 21 C.JePs 529
There can be no question as to the supcriu
title that the plaintiffs had in this undivided one=~
third interes‘t;, before and after the decrces of the

Court (Exhibits "F.& G")and no one could divest

them of that title, but themselves or the District

Court of Box Elder County, Utsh., It certainly can

not be rightfully held that A, I. Grovor could divest

the heirs of the title to his own advantagc and

receive a valid title to the undivided. onc third

interest, By the decrees of the Court, James S,

Brown and the heirs of the e state of "ashington

Pocatello, deceascd became tenants in ccmmon

under Section 78«1..5, Revised Statutes of Utah,

1933, (Sec. 4873, 1917.).

If Grover obtained a legal title from Browvm

for Brown's intercst his possession wos possession
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of a tenant in common with plaintiffs, and he
could not convey to defendants any greater ese
tate than he had, and he conveyed as a tenant
in common, and the defendants continued as ten~
ants in common, and the statute of limitations
could nnt run against their co=~tenants under the
circumstances in this cases We first cite the
decisions of Utah:
Hatch v Hatch 46 U. 116
Garner v Donaldson, 67 U, 553
Rocky Mountain Stud Farm v Lunt
46 U, 299
Wilcock v Baker 65 U, 435
The Supreme Court of Texas has recently held:
"One costenant may not, however, convey or
otherwisc encumber the share of his co~tenan
He is -not a partner, with the general power
to represent the firm, nor is he an agent
merely because of his co~-tcnancy." Cohen v
Treasurcr Land Co., et al 137 S.W. 24 806
The statute of limitations did not run again
the plaintiffs in this case for thec recason that
during all of the years the matter was in the

hands of the court undisposed of, a court cen not

r
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gcquire jurisdiction of an estate, by appoint-
ing en administrator, and then whon the adminis=-
trator files an account and potition for dis=
tributior. with the Court andr equests the ocourt
to either approve or disapprove the administrat}
or's act, then neglect and refuse to pass upon
it, and then tbe same Court hold that the Statute
of Limitations, has run against the heirs of tho
estateg We biolitve the Supreme Court of Utah
has settled that question in the case of Baker v
Goodman, and we quote considerable from the de~
cision, for the r eason the case is four=square
with the case at baf, only that was an action of
ejectment, and this is an action to quict title;
the Court saids |

"The question presented to the court upon

p peal isy Has the statute of limitations

barred plaintiff from recovery of posscssion

of the land in controversy, or any part

thereoof, and is defendant rightfully cn-

titled to his decrce quieting title thagin?
ok ksl ok o o sk ok o
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"The defe ndant contends that the statute
of limitatiéns was sct in motion on the 2nd
day of July, 1907, at the time he entered
into pcssession of thé land in controversy,
when and +h ilec the adpinistrator was acting,
and that nothing has occurred to auspend
its running. As to this our statutes pre=
scribed the manner in which estates must be
probated, The statutes were not complied
with in the case at bar,.

"No inventory was filed, and the administrator
was discharged prior to the expiration of the
time for the presentation of claims, on the
theory that there was no property belonging

to the cstatc. Therefore the Court nhever ace
quired jurisdiction of the property in con=
troversy. The record shews that Bremerton
took an interest in the appointment of an ad=
ministrator of the said estaté because his
mother was holding a mortgage, and thdt aftoer

the mortpgoge had been sold to Goodman, he filed
his pctition fér discharge as an administrator,
In other words, when the purpose for whic¢h he
sought appointment had been a ccomplished, he
asked for, and was granted his discharge, with=-
out filing an inventory or taking any stops %o
protect the interest of the heirs, The law does
not contemplate that the administrator can be |
appointed and be discharged without performing
any of the duties that ho is required to perform
with refere nce to the property of the cstate and
by the merc act of his sppdintment sct in motion
the statuvte of limitations, to the injury of those
intcrested in the estate."

Bakor v Goodman 57 U, 349
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Then on rehoaring the Court said:
"This court held, and reoitorates, in order
to avoid any vossible misunderstanding, that the

defendant is chargeable with the r easonable rental
value of the land during thc period of his possesse

ion"

In the cese at bar, the plaintiffs did not
plead or prove any date or p9riod when the Statutes
of Limitations began to run, or any act on the
part of plaintiffs that set the statute in motions

The Trial Court did say in its finding 27,

Ab, 141 "that if the Bank made an unauthorizcd
delivery of said Deed, that the administrator of
said Washington Pocatello estate and the hcirs

of said estate, waived the performance of t.ho cone
ditions and ratified said delivery" s Ab, 141-142,
The administrator could not waive the conditicns,
end further morc the administrator did not atdempt
%o waive anything, he made a report of just'w}w_t
he had done (exhibit "M") (Probate File 355), in

the Washington Pocatcllo estate, to the Court,
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and requested the court's action on the matter,

1f the Court had performed its duty the matter
would ha&o been settled at that time, the ques~
tion of ratification of the delivery of‘that
deed is still in the hands of the court, and

is being litigated in this action.

Plaintiffs were incompetent during all

the years under the law of Utah, as well as under

the laws of the United States,

Plaintiffs were at all times and now are in-
competent persons under Section 102-13-20, Re~
vised Statutes of Utah, 1933 (CL, 17, 7818); if t at“
Statute does not embrace Indians and especially
%he plaintiffs in this case, then it has no pur=-
pose in the Cocde of Probate Procedupe of the
State of Utahe The District Juggewho decreed
the property recognized their incompetency and,
ignorancc of the procedure and thercby sclected for

them an Attorney to represent them, and it was
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the Court's duty to protect their intcrestse

Another reason why the Statute of Limitae-
tions oo not be invoked against the plaintiffs
they are Indians, Wards of the Goverﬁment.
The Law of the United States ---- the Supreme
Laxr of the land provides when and how the
Statute of Limitations can apply to its Indian
"ards. By the Act of Congress May 31, 1902,
Congress wrovided that the Statute of Limitations
of a state could only be applicd where a deed
had been approved by the Secretary of the Intere
iore e quote the Statutes

"In all actions brought in any State Court
or Uaited Statés Court by any patentee,his
heirs, grantees, or dany person claiming

under such patentee, for the possessim of
rents or profits of lands patented in scver=
alty to the members of any tribe of Indians
under any treaty between At ard the United
States of America, where a deed has been
app roved by the Secretary of the Intcrior
to the land sought to ber ecovered, the
statutesof limitations of the States in
which said land is situated shall be held to
apply, and it shall bc a complete defense

to such action that the s ame has not been

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-170=-
brought within the time prescribed by
the statutes of said State, the same
as if such action had been brought for

the recovery of land patented to othe

than members of any tribe of Indians,'

Act of Congress, May 31, 1902, c. 9486,

32 Stat. 284; U. S, Code Compact Ed-
ition, Sec. 347,

In this case at Bar, it is admitted
that the plaintiffs are Indians, wards of
the govermment, and that the deed of Wash-
ington Pccatello and Minnie Pocatello was
not apprcved by the Secretary of the Inter
ior; and it is a settled rule that any
State Stetute of Limitaticns does not run
against the Govermment. It has recently
been laid dovm by the Circuit Court of
Appeals that the Government can bring an
action at any time on behalf of its Vards,
In this case, it cannot be asserted that t
Government could not have brought this ac-
tion, an¢ if it did, no Statute of Limita-

tions covld be invoked. Now, when the
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Government never acted, then the Ward had a
right to act, and when the Ward did, it has
the right to she same protection, as if the Gov-
errment had brought the suit. In a very rec-
ent case from Utah, United States vs. Cdrp. of
the President of the Church of Jesus Christ

of latter Day Saints, et al, decided January

11, 1939, involving similar lands in Box Elder
County, Judge Bratton of the Federal Circuit

of Appeals, said:

"(11.13) The defense of limitatims inter=-
posed under a statute of the State of Utah

is not available in a case of this kind, in-
stituted by the United States for the cnforce-
ment of the rights of its Indian wards.
United States vs., liinnesota, 270 U. S. 181,
48 S, Ct. 298, 70 L. Ed. 539; Board of

Com'rs of Caldo County vs. United States, 10
Cir., 87 Fed. 2d 55. The plea of latches
based upon lapse of time is likeéwise unavail-
able, United States vs. Insley, 130 U. S.
263, 9 S, Ct, 485, 32 L. Ed. 968; Board of
Com'rs of Caldo County, vs. United States,
Supra., The only basis of fact for plea of
estoppel is that the United States “Attorney
for Utah filed petitions for intervention in
probate proceedings of the estates of four of
the centrymen in which substantially the same
facts sct forth in the bill in this case were
pleaded; and the petitions were dismissed
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without prejudice. That is not enough to -
estop the government from asserting here
rights of its Indian wards in relation to
the trust nature of their lands,"

U, S, vs. Corps L. D, S. et al, 101 Fed.
2d, 15¢.

"In tle casc of the United States vs.
the State of Minnesota, Justice Van Devan-
ter said:

"And it also is settled that state statutes
of limitations neither bind or hove any
application to the United States when suing
to enforce a public right or to protect in=-
terests of its Indian Wards; United States
vs Thompson, 98 U, S, 486, 25 L, Ed., 194;
United Stetes vs. Nashville, €. & St, L,
R. Co., 118 U, S. pp. 125, 126, 30 L, =d,
83, 6 Sup. Ct. Rep. 1006; Chesapeake & D,
Canal Co. vs., United States, 250 U, S, 123,
125, 63 L. Ed. 889, 891, 39 Sup. Ct. Rep.
407,

' .
U. S. vs, Minnesota, 207 U, S,181; 46 S.
Ct. 298; 70 L. Ed. 539,

In another recent case, United States
vs. Brookfield Fisheries, involving the
right of the Indians to fish in the gorge
»f the Columbia River, around Celila Falls,

decided August 23, 1938, the Circuit Court
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of Appeals hcld:
"The defendants strongly urge that the doctrine
of latches and cstoppel should be applicd to
defeat rocowery, sincc the rights of the Indians
have not bcon urged for fifty ycars. Such rules
have no application to the United States in
their sovereign capacity; nor should they bg
applied to thc govornment in the attompt to
carry out its solcmn cngagoment with conquered
pcoples.”

United Statcs vs. Brookfield Fisherics,
24 Fed, Sup. 712,

It may be contended that this rule deoes
not apply to the Indiaﬁs themselves, only to
the Government; that would be a harsh rulec.
In this case, the plaintiffs were not alone
wards of the Government, they werc also wards
of the District Court of Box Elder,ﬁounty,
Utah, all the ycars that thc Court failed,
refused, and neglecected to perform its duty to-
ward them and their cstate, and the Govern-
ment hes failed, rcfused and ncglected to
perform its duty to protect their iaterest;

now, if the District Court can say to them,

ft i
You have no stand} ¢o urt causs
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neither this court or the Govcrnment has
done its duty, and you are chargable with
latches becausc you did not act for your-
selves", it is a new brand of Justice in
our commonwocalth,

But leaving to one side thc question
of thosc plaintiffs being Indians, wards of
the Govornment, could the statute of limit-
ations be imposed against any citizen, cven
of high intelligence, in this case? There
is no duty or compulsion upon any heir <o
come in and compel the District Court to do
its duty.

Corpus dJuris lays down the following
rule:
"That ordinarily an heir is not bound to do
any act to vest in him the title and possecs-
sion of the lands he inherits, as the title
vests in him by operation of law on the
death of the intestate, but he may roelinquish
his rights by an express waiver or reclease,
or by estoppel, although transactions of this
kind arec not favored by the Courts, and many

of them in particular cases have been held
insufficient to bar the right of the hcir of
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tho distributce.”

18 C. J. 867,

The Supreme Court of "cst Virginia ren~
dored a decision on November 28th, 1832, sus-
taining that rule which applies to every ques~
tion in this case at Bar, unless the Jced from
Washington Pocatello is held to be a valid
Deed and passed title to the undivided one-third
interest, wherein the court said:

"Consequently the resultant query: Fherc is the
title in fee? The answer, obviously, is that
it rests where it was placed by decant in the
year 1900, upon the death of the ancestor,
Thomas Stepp, Sr., save only as the same may
have becen affected by conveyances cxecuted
since that date, ****

"By no affirmative act did Charlotee divest
hersclf of title, nor did amy action of hers
mislead others to their prejudices <The fact
that she did not assert ownership of the one=
thirteenth intercst does not operate to deprive
her of title thereto. In such circumstances,
estoppel does not arisc, 16 Am, Jur., P, 921,
18 Corpus Juris, P. 867,"

Millard vs. Stepp, 5 S. E. (2d) 815 (declded
November 28, 1939),

In the case at Bar, thc Deed of Wéshing-.
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ton Pocatello, deceased, being invalid, void
and of no cffect in the hands of A, 1, Grov-
er, where did fee simple title to the un-
divided one=~third interest rest during all
the years? It rested in the heirs of
Washingten Pocatello, deceased, and the
cstate of Washington Pocatello, deceased,

- has rosted during all the ycars in the hands
and on the dockect of the District Court of
Box Elder County, Utah, and in the hands of
the court's officer, the administrator, with
no inventory or appraisement made or filed,
and the estate still unsettled and not closcd.

Can Indians, VWards of the Govornment,

make a valid Decd? The question whether

Washingtcen Pocatcllo and Minnie Pocatello,
being Indians, wards of the Government, have
ing rcceived no Certificate of Comnetency
from the Government, could make a valid Deced

in the first instamnce, while a controlling
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question in this case, for the reason that all
other questions and points raised are just as
applicable to white citizens of the United
States as they are apnlicable to the Indiar_ls
in this case; however, ve raise that point,
and quote United States Statutes on that Point,
Congress on March 3rd, 1871, passed an Act
that is still the supreme law over the whole
United States:

"Wo agreement shall be made by any person with
any tribe of Indians, or individual Indians,
not citizens of the United States, for the pay-
ment or delivery of any money or other thing

of value, in present or prospective, or for

the sranting or proc¢uring any privilege to him,
or any other person, in consideration of ser-
vices for said Indians, relative to their
lands, or to'any claims growing out of, or in
reference to, annuities, installments, or

other monies, claims, demands, or things,

under laws or treaties with the United States,
or official acts of any officer thereof, or

in any way connected with or due from the
United States, unless such contract or agree-
ment be exccuted and approved as follows:

"First: Such Agreemeat shall be in writing,
and a duplicate of it delivered to each party.

Second: It shall be sxecuted before a judge
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of a court of record, and bear the approval of
the Secretary of the Interior of Indian
Affairs endorsed upon it."

(There are s number of other provis=-
ions contained in the act that we
have omitted, but quote the last
Section of the Act,)

"All contracts or agreements made in
violatioh of +this section shall be null
and void, and all money or other thing of
value paid to any person by any Indian or
tribe, or anyone else, for or on his or
their behalf, on account of such ser-
vices, in excess of the amount approved by
the Commissioner and Secretary for such
services, may be recovered by suit in the
name of the Ynited States, regardless of
the amount in controversy; and one-half
thereof shall be paid to the person suing
for the same, and the other half shall be
paid into the Treasury for the use of the
Indian or tribe by or for whom it was so
paid."

Act of Conpress, Marech 3, 1871, e, 120,
sec. 3, 16 Stat., 570, U, S, Code, Compact
Edition, Sec. 81.

The land involved in the Washington
Pocatello Deed was inherited land, and
Congress passed another fct on May 27th,

1902, which provides as follows:

"The adult heirs of a deceased Indian %o
whom a trust or other patent containing
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restrictions upon alienation has been or shall
be issued for lands allotted to him, may sell
and convey the lands inherited from such
decedent, but in case of minor heirs their
interest shall be sold only by a guardian
duly appointed by the proper court upon the
order of such court, male upon petition filed
by the guardian, but all such conveyances
shall be subject to the anproval of the Sec~
retary of the Interior, a1d when so approved,
shall convey a full title to the purchaser,
the same as if a final patent without res-
triction upon the alienation had been issued
to the allottec, ¥¥ixk

Act of Congress, May 27tﬁ, 1902, c. 888, Secé.
7, 32 Stat, 275; U, S. Jode Compact Edition,
Sec. 379,

So as the Court will not be confused
over the "restriction" Jrovision that appears
in most allotments, and is mentioned in all
the Acts of Congress, it is conceded, that in
the case at Bar, the twenty-year restriction

~ incorporated in the patent to Yaotes Owa,
(exhibit "A") Abstract 237, was error on the
part of the Department of the Interior, as
that twenty-year restriction at that time
applied only to the Winnabago Indians of Wis-

consin, but the Interior Department for some
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time erroncously entered the restriction in
all Indian Patents, until the Courts held
it error. The Patent issued to Yaotes Owa
would be subjeet to a five-ycar restric-
tion, but whether that had expired before
she died is most impossible of positive
proof, and plaintiffs' contention that Tash-

and Minnie Pocatello
ington Pocatellq/could not execute a valid
deed rests solely on their own individual
incompetancy, and not upon any restriction
running with.the land, or any incompetancy
applicable to the ancestor Yaotes Owa, or
her daughter Jane.

Congress again in 1907 passed an Act
dircctly pertaining to all noncompetent
Indians, as follows:

"Any noncompetent Indian to whom a patent
containing restrictions against alicnation
has becen issued for an allotment of land in
scveralty, under any law or treaty, or who
may have eny interest in any allotment by
inheritance, may sell or convey all or any
part of such allotment or such inherited in=-

tercst on such terms and conditions and
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under such rules sd regulations as the
Secretary of the Interior may prescribe, and
the proceeds derived therefrom shall be

used fa the benefit of the d lottee or heir
so dispesing of his land or intercst under
the Supervision of the Commissionecr of

Indian Affairs; and any conveyance made here=~
under and epproved by the Secrctary of the
Interior shall convey full title to the land
or interest so sold, the same as if fee
simple patcent had been issued to the allottec.”

Act of Congress, March lst, 1907, c2285, 34
Stat, 1018, U, S. Code, Compzct Edition,
Sec. 405.

The Federal Courts have repeatedly held
that a restricted Indian can not convey
property by his individual deed.

"Restricted Indians cannot transfer property
prior to the termination of their restrictions."

"The plaintiffs undertake to avoid this in-
cscapable conelusion from the authorities, by
claiming that restricted Indim s cannot by
any devise transfer property prior to the
termination of their restrictions. This is
settled Low,"

Staley vs Espenlaub, et 2l., 36 Fed. g2d", 91.
Goodman vs Buffale (8C. C. A.); 162 Fod. 817.
Shelden vs Dunbar, 40 Kan. 346; 19 P. 901.
Beck vs Floumoy, 65 Fed. 30.

The Supreme Court of the Unitecd States
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in the case of Wiggen vs Conrmelley,decided

in 1896 holds:

"This treaty of 1867 introduced a new limi-
tation upon the alienability of lands pat-
ented to & minor* allottee, that is, the
limit of minority. And such limits must

be applied to sales voluntary and involuntary,
md cut off the right of a guardian to dis-
pose of the estate, The fact that the patent
to this allottee haed sl ready been issued

did not abridge the fight to add with the
consent of the tribe, a new limitation to

the power of the individual Indian in res-
pect to alienation. The land and the allottoe
were both still under the charge and care of
the nation and of the tribe, and they could
agree for still further protection, a pro-
tection which no individual was at liberty

to challenge."

Wiggan vs Connelley, 163 U. S. 56: 16 Sup.
Ct. 9143 4:1 Lc Ed. 690

It will be contended that this land,
was not on a Reservation and was not under
control of the Government, plaintiffs can
not see how that alters the law or the power
of the restricted Indian individual, Wash-
ington Pocatello and Minnie Pocatello were,

at the time they exocuted the deed, Fobruary 2nd,
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1917, werds of the govermment and rostricted,
see testimony of Supcrintendent Gross, Abstract
248 = 250, and Washington Pocatello inherited
the land from an Indian ancestar. A lawyer
cannot go on the reservation and contract with
noncompetent Indians for legal service, a man
cannot go on the reservation and contract with
them for goods, wares or merchandise, they can
not contract to buy their cattle or horses, then
how could Albert Saylor go on the Reservation
and get 2 valid Deed from Washington Pocatello,
for $3200, for 80 acres of land that at that
time was worth between $15,000 and $20,000, when
he had not expended one cent in improwving and
developing the ground, The beneficience of the
laws restricting the right of the Indian %o
contract, cannot be better cxemplified, than by
this very transaction. The artful designing

white man stealing from the Indian valuable
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



~184~
property rightss The land was developed
under some community project by the L. D. S,
Church; the Government had given the land to
to the Indian Aneestor, Mr. Saylor comes
along determined to secure it for about one-
fifth 1%¢ value; he dies and A, I, Grover
secures a power of attorney from U, F,
Diteman, and goes ahead and obtains that deed
for about one=fifth the value. The defendants
voluntary come in and take it off the hands
of Grover, with full notice that it had be-
longed to Indians, and made no investigation
to sce how their grantor had obtained title
to the property.

All of the remaining questions, the
fraud and conspiracy of Grover and Foxley
the administrator, plaintiffs belicve is
shown and proved by the evidence and record
showing their acts and conduct, by Grover

of only paying the $1000,00, and by Foxley
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the administrator by attempting to accept it
as shown by oxhibit "M%, If thc decd vms in-
valid, the rccord shows that defendants did
not either plcad or prove any clements
to establish adverse possessicn, or estoppel,
that defcndants posscssion wms that of tenants
in common, and not adverse possession, If
the deed was invalid, it is conceded that
the premises have rented cach year for a good
anmual rental, and in that event it cannot be
rightly contended, that the defendants paid
the taxes on the undivided one=third interest
from their own money; but on the other hand,
plaintiffs paid the taxes.

Statute of Limitations could not be in-
voked against Ray Pocatello.

Ray Pocatello was bern in 1917, as so
tostificd to from the record of Indian Reser=
vation, Abstract 250, though first complaint
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in his action was filed on the 12th day of
September, 1938, so it was commenced long
before the two years had expired after the
minor came of age, and the finding of -the
Court that Ray Pocatello, was of the age of
twenty=six years at the time of the filing
of this action, was erroneous, (Finding 17)
Abstract 131,

Conclusion: This is an action to quiet
title, the dcefendants Amasa L. Clark and
Joseph E., Robinson, answered and asked for
affirmative relief, that title.be quieted
in them to the undivided one-~third interest
decreed to the estate of Washington Pocatello,
deceased. The Supreme Court of Uteh has by
2 long line of well defined decisions, held
that in actions to quiet title where both
parties sagk tho Céurt to quiet title in
them, that each party must stand on his own

title and cannot rely on any weakness in his
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adversaries chain, or proof of title, md has
also held by the same long line of well defined
decisions, that al 1 the plaintiff has to do is
to prove prime facic that he has title, which
was done in this case and found by the court
in finding No, 6, Abstract 114, and then the
burden is in defendant to prove his title,
We quote from a recent decisiong

" The court was in error in granting thé motion
for a nonsuit on the evidence before it, While
it is true that in an action to guiet title

the plaintiff must succeed by wirtue of the
strength of his own title rather than the -
weakness of defendants title, nevertheless, all
the plaintiff need do is to prove prima facie
that he has title which, if not overcome by
defendant is sufficient, (Citing cases)* %k
Ordinarily, a plaintiff in a quiet title action
must rely on the strength of his own title and
not upon the weakhess of his opponents case,

On the other hand, it is only necessary for

him to make out a prima facie case in order to
put the defendant upon his proofe. Davis vs Crump,
162 Cal, 513, 123 P, 294, It is only necessary
for e plaintiff to go back to the patantee when
he is relying exclusively upon a paper title

ad is not in possession."

Babcock vs Dangerfield et al, (decided Octe 17,
1939) 94 Pac, 24, 862, Ut .
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In the case at bar, plaintiffs proved
record title from the patentee to the Decree
of the District Court, decreeing to the
estate of Washington Pocatello, deceased, an
undivided one-third interest which vested
title in pleintiffs to said interest, and
it was admitted that the Deed of Washington
Pocatello. was executed long before the
property was decreed, and that his Deed was
placed in escrow, and while the burden was
Aot -on the plaintiffs but was on the defend-
mts to prove that such deed was lawfully deliv~
ered, the plaintiffs did prove, (exhibit "M"),
Abstract 242 = 246 o that the Bank delivered
the deed to A, I, Grover, when he only paid
$1000,00, or one=-third of: the sum to be peid
before the deed could be delivered, that
such deed was invel id, wholly void, and passod
no titlg we submlt a very recent author1ty.

The Supreme Court of Mlch.lga.n, in a chse
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decided on the 5th day of September, 1939, lz,‘\ys
down the law supported by & massof authority,
that is decisive in the case at Bar, Wherein
the Court saids

" It appears that the deed was conditioned upon
the performance of certain additional acts by the
grantees, none of which was dones Delivery of
& Deed is essential to pass title; its whole
object is to indicate the grantors intent to
give effect to the instrument. (Citing 7
decision of Michagans Supreme Court). It is a
question of intent whether the delivery of a
deed to a third person to be later delivered to
the grantee is effective, (Citing thrce
Michigan decisions).

"The intent of the gramtor to convey an interest
is an essential element of an é&ffective delivery
Wilcox vs Wilcox 283 Mich, 313, 278 N. Vs 79

"The burden of proving delivery of a doed is
upon the parties claiming under ite" (Citing
Michigan Decisions).

"The general rule is that a decd delivered to

& third person to be by him delivered to the
granteé upon the happening of some évent in the
future, which may or may not happen, does

not pess the title to the land until such event
occurs and then aly from that timec. (Citing
Cases),

" If the circumstance be such as to indicate 4
conditiomal rather than an absolute dolivery,
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then no title passes until the condition

.be fulfilled, The character of the delivery
must be determined by the acts or the words
of one of the -parties, or both. (Citing
Cases ).

" A decd delivered to a third person in
..-escrow to be delivered to the grantec only -
on condition: of the latter paying a sum of
money or performing.some obllgatlon, is
of no foreg until such condition is ful=

filled, '

" There oS, No delivery of the deed in
questlon, nor was there eny apparent con= .
sidera tlon;therefonzPla;ntlff is not entitled
to the rolief sought.

Noskes vs Noakos 287 N. W. 445. (Mich.)
ﬁye;y'reéent case from California lays
" dbwh the ru}e'thaﬁ proba%e ﬁfoceedings are
iﬁdévﬁéab}e, and the mtter is in the ﬁand;”
of the court from the apbéintmenﬁ of‘the
>Adhiﬁiétrat0rrunﬁil §?§ administrqtor is

discharged and the estate closed,

" Thé¢ administration of an cstﬂte is onc; y
indivisable Judicial proceeding from the
order appeinting the administrotor until

his discharge, Wood ¥s Roach, 125 Cal,
App, 631, 17 Pac, 2d, 170. While 51tt1np
in probate, the superior court may determlne
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the validity of a contract vhereby it is
claimed a spouse has been divested of all"
interest in the estate. Estate of Cover,
188 Cal, 133 204 P, 583; ‘Estate of Whrner, 6
Cale Appe 361 Pe 191, - - . = . .y v
IN RE Dobins' Estate, 92 Pac, 2d, .1051.
The Deed of Washington Pooatql;o,m1du_w

Minnie Pocat ello was void-and of no foree and

effect in the hands of Ae I. Grover m d the ttle

for the undivided one=third interest rested
~diring 'all the years:in the plaintiffs the heirs

of Washington Pocatello, -deceased, and the matter

of the.estate of Washington Pocatello, deceased,

has reposed in the District Court of Box

Elder County during all the years sgince the

12th day of Januwary 1920y, to the: present day,

the said court has had- jurisdiction of the

matter during all the years, amd still has
"Jurisdiction over the estate, and all of the

courts findings wherein'it found against the
plaintiffs and in favorfoflthé defendants is

' érror, end contrary to the evidence and law of
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the 88.5T,

It is no defense for the defendants to

{
i

ery out that they should not be dis%urbed after

so many years, because tﬁe District Court

did not perform its duty in the estate of

Veshington Pocatello, deceased, The

defendants hed notice that for more than 5

years before they bought the property that

the court had taken jurisdiction of the Estate

of Washington Pocatello, deceased, and had

notice that the administrator, Charles E,

Foxley, had made a report to the court that

only $995.,00 had been received by him for:

the Washington Pocatello estate, end that

the court had not acted, and the estate was

not closed, They did not have to buy the

premises; fhey bought it for speculation, with=

out even examining the titles It is no

defense thot the State of Utah had made a

loan of $7000,00 on the premises to A, I, Grover
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just shortly after he had secured the deeds
to the premigps by only payjng $3000,00 for
the full 80 acres, that should have been a
warning to them that As I, Grover fraudiently
sccured title to the premises. - Theyhad notice
that this land was patented to a full blood
Indian, and the Court had decreed it to full
blood Indians, a d that they were wards of the
Government, The Philips Abstract (Exhibit "5")
that defendants rely upon, told them all those
facts,

Albert I. Grover, having obtained no legal
title to the undivided one=third interest of
the estfte of ashington Pocatello, deceased,
entered upon the premises as a tenant in common
with the heirs of the estate of Washington
Pocatello, deceased, and he could not sell,
transfer, or dispose of the heirs interest

in that estate, The Supreme Court of California
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o
in very recent decision said:

" It is well settled that 'a tenant in
common property has the right to dispose of
his own undivided share, but he may not scll
the whole propérty, nor any portion thereof,
except his own, and if he undertak es to dis=-
pose of any larger interest his co=~owners
arc not bound thereby." 7 Cales Jurs., pe 357,
This well~recognized rule was applied in
Callahan vs Martin, supra, wh ere it was held
that the attempted conveyance of the entire
fee by Gonzales did not convey the interest
of his cowbenant Martin, We therefore con-
clude that the deed from the United States
0il and Royalties Company to Gonzales only
conveyed to that gramtee the interest of the
grantor in the leéased lend which was only
'sixty percent (60%) of the 0il produced
md saved from the said land," It could not
md did not comvey the interest of plaintiffs
vho were then tenants in common with that
grator."

" The lawful possession of one co=-tenant is
the possession of all co-ténants."
Payne vs Calahan, 99 P, 24, 1050, (2-28-1940),

The Supreme Court of Oklahoma in e very
recent case held:

" The mere possession of a tenaft in common,

no matter how full and complete, does not
operate as an custer of his co~tenant, nor
amount to adverse possession against the

claim of his co-tenant, -The possession of

a co-tenant is constructively the possession
for the other, He simply held possession,
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and, of course, 'being ‘n possession took the
profits md paid the taxos,"
Keller ¥s McNeir (Okla,) 86 P, 2d, 1004,
(Jan, 17, 1939).

The case at Bar is a case in equity, and
this court must pass on the facts as well as
the law of the case, we quote from a decision
of this court,

" But, as stated in the beginning, this is a
case in equity in which we are required to
determine the facts as well as the law, axd
in which we are not bound by the findings

of the trial court, if in our opinion they

are clearly against the weight of the evi-
dence,"

H argraves vs Burton, 59 U. 575
CONSTRUCTIVE TRUST

A, I, Grover having obtained the deed
wrongfully, the deed passing no title to the
undivided one=third interest of the plaintiffs,
Grover took possession as tennant in common
vwith the heirs of the estate of Washington
Pocatello, deceased, ad thercby a constructive

trust was created and has extended throughout
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all of the years, first as between A, I,

Grover, ond the plaintiffs, and after the trans
I} ¢
fer by Grover to the defendants a trust was

created between Amasa L, Clark and Joseph
E. Robinson and those pleintiffs, which exists
unbil the present day.

Authorities,

" It is a well settled general rule that if
one pérson obtains the legal title to pro=-
perty, not only by fraud or by vidlation of
confidence of fiduciary relations, bubt in
any other unconscientious manner, so that
he camnnot cquitably retain the property which
belongs to another, equity cdrries out its
theory of a double ownership, equitable and
legal, by imposing & constructive trust upon
the property in favor of the one who is cone
sidered in equity as the beneficial ovmor,"

R.CuLe Vol 26, Sec. 83, pe. 1236,
CY C Vol, 39 pe 172,

The Suprcme Court of Utah has by & long
line of well defined decisions held that
where & person obtains title to propsrty
wrongfully or as joint ownor or as co=-tenants,

that a constructive or resulting trust arises
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by operation of law, The following decision
is among thc number:

Haight vs Parsons, 11 U. .5l.
Rogers vs Donnellan 11 U, 108,

Chambers vs Emery 13 U, 48,
Theelwright vs Roman 50 U, 10,

The Supreme Court of Utah has also held
that the Statute of limitations does not
commence to run in faver of a trustee until
he has repudiated the trust.

" Statute of limitations does not commence to
run against a trustee until he denies the
trust, or asserts an adverse title ."
Schenick vs Wicks, 23 U. 576.

Crowfoot vs Thacher 19, U. 212.

Anderson vs Cercome 54. U, 345.

Grover could not wrongfully obtain that
deed, as he did, and file it of record, and
start the statute of limitations running, the
period of the statutes had not expired vhen
he conveyed the premises, he had nc title to
convey for the undivided onewthird interest,
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the defendants obtained no title, so thcy
took as trustecs, and they neither pleaded
nor proved any act of theirs that would
start the statute running, and bosides
during all thec years the property was in
the custody of the Court.

Therefore, plaintiffs contend that all
of the findings of the court, wherein it
found in most every particular against the
plaintiffs and in favor of the defendants
Amasa L. Clark and Joseph E. Robinson,werec
not supported by any testimony or law of
the case, but on the other hand, all of said
findings crec contrary to thevevidence, record
and law of the case, and are erroncous, and

that the cdecrec should be reversed,

Respectfully Submitted,
HED!
P. C. 0' Malley

George M, Mason
Attorneys for Plaintiffs
and Appellants,
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