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JURISDICTION

The court has jurisdiction under Utah Code section 78A-4-103(2)(j).

STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW

On October 25, 2006, Jordan Foothills entered into an option agreement to
purchase from Western Land over 51 acres of real property in West Jordan (the City).
Because the City had not approved a final plat, the option agreement contemplated two
scenarios. First, if the final plat approved by the City contained no material changes to a
proposed plat, then Jordan Foothills was required either to purchase the property or to
forfeit to Western Land its $1.5 million option payment. Second, if the final plat

contained material changes, then Jordan Foothills had “the right to approve the new Final

Plat as a condition precedent to closing.” (R. 482 (emphasis added).) If Jordan Foothills
did not approve the final plat, then Western Land had to return the principal amount of
the $1.5 million option payment. Western Land would retain the time-value of the option
payment, which it was entitled to use pending close of the purchase or refund of the
option payment. Using an 8% interest rate, the value of the use of the money amounted
to nearly $10,000 per month.

As the trial court later found, the final plat contained material changes. (R. 667.)
This involved the second scenario. Exercising the choice given it by the agreement,
Jordan Foothills rejected the final plat and sought return of the principal amount of its
$1.5 million deposit. Western Land refused.

Western Land brought suit, alleging that Jordan Foothills had an unconditional
obligation to purchase the property because Jordan Foothills had failed to object to the
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changes months before the final plat received the City’s approval. After a bench trial, the
trial court interpreted the language in the option agreement that provides to Jordan
Foothills “the right to approve the new Final Plat as a condition precedent to closing,” as
allowing the condition precedent to be satisfied months before approval of the final plat.
(R. 482.) The trial court then ruled that Jordan Foothills’ rejection of the final plat after
the City had approved the final plat was ineffective.

Issue 1: Whether the option agreement provides Jordan Foothills the right to
refuse to purchase the property only after the City approved the final plat. This issue was
preserved at R. 677-78; 681; 446-47.

Standard of Review: This court reviews a trial court’s interpretation of a contract

for correctness. Green River Canal Co. v. Thayn, 2003 UT 50, 16, 84 P.3d 1134.

Issue 2: Whether changes in the final plat that the trial court found to be material,
but “not sufficiently material,” triggered Jordan Foothills’ right to reject the final plat and
withdraw from the agreement. This issue was preserved at R. 667; 681; 440-47.

Standard of Review: This court reviews the trial court’s interpretation of a

contract for correctness. Green River Canal Co., 2003 UT 50 at §16.

Issue 3: Whether Mr. Glezos was an agent of Jordan Foothills authorized to
exercise Jordan Foothills’ contractual right to approve the final plat under the option
agreement. This issue was preserved at R. 678-81; 769 at 100, 134.

Standard of Review: The issue of authority presents a mixed question of law and

fact. The court grants significant deference to “the trial court’s application of the

equitable doctrines of . . . authority to the facts of this case.” Glew v. Ohio Sav. Bank,

2007 UT 56, 919, 181 P.3d 791.
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DETERMINATIVE PROVISIONS

None.

STATEMENT OF THE CASE

L Nature of the Case and Course of Proceedings

This case involves an option agreement entitling Jordan Foothills to purchase real
property from Western Land contingent upon certain conditions. The dispute centers
around whether Jordan Foothills had the right to refuse to purchase the property after the
City approved a final plat containing material changes.

On September 27, 2007, Western Land & Development, LC and East Maples
Investment LLC (collectively “Western Land”™), filed a complaint and motion for
preliminary injunction against Jordan Foothills." (R. 1; 63.) Western Land sought a
declaratory judgment that Jordan Foothills was in breach of its obligations under an
option agreement. (R. 66.) Western Land asserted that because Jordan Foothills had not
made a second option payment of nearly $4 million, Jordan Foothills was in breach and
Western Land was therefore entitled to keep as liquidated damages the principal amount
of Jordan Foothills’ $1.5 million first option payment. (R. 66; 72.) Western Land also
sought to quiet title to the property and reconveyance of the trust deed securing Jordan
Foothills’ interest in the property. (R. 66-67.)

A bench trial was held on December 6 and 7, 2007. (R. 769-70.) The trial court
rendered judgment in favor of Western Land on all issues. (R. 701.) Jordan Foothills

filed a timely notice of appeal. (R. 721.)

! Jordan Foothills’ prior counsel, Walter Keane, was also listed as a defendant in his
capacity as trustee of the trust deed at issue in the dispute. (R. 1, 703.) The trial court’s
order dismissed Mr. Keane from the suit. (R. 703.)
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II. Statement of Facts

Defendant Jordan Foothills is an entity formed by Glen Pettit, a home builder and
real estate developer. (R. 662.) One plaintiff, East Maples Investment, owned just over
51 acres of real property in West Jordan, Utah, and the other plaintiff, Western Land &
Development, held the right to develop and purchase that property. (R. 662.)

A. The Option Agreement

In October 2006, Jordan Foothills and Western Land negotiated an option
agreement for the possible purchase of the property owned by East Maples Investment.
(R.280-313; 662.) Because the City had not yet approved a final plat, Jordan Foothills
would agree only to a contract that provided Jordan Foothills the right to reject the deal if
Jordan Foothills disapproved of the final plat. (R. 595.) Western Land—drafter of the
option agreement—agreed to this demand, and inserted into the option agreement section
4(b), which provides that Jordan Foothills “shall have the right to approve the new Final
Plat as a condition precedent to closing on this transaction.” (R. 284.) If Jordan
Foothills did not approve the final plat, then Western Land had to return to Jordan
Foothills “all consideration” Jordan Foothills had paid to date. (R. 284.)

With this provision in place, the parties signed the option agreement on October
25,2006. The option agreement required Jordan Foothills to make “option payments” in

order to secure its right to purchase the property some time after final plat approval.

“ The full text of section 4(b) is as follows: “If in the plating process, the City makes
changes in the [proposed plan, then Jordan Foothills] shall have the right to approve the
new Final Plat as a condition precedent to closing on this transaction. Should closing not
occur as a result of [Western Land’s] inability to obtain final plat approval, as stated
herein, or final plat approval is obtained of a design which has not been approved of by
[Jordan Foothills], all consideration, including but not limited to First Option Payments, .
. . paid under this Agreement shall be fully refunded.” (R. 284.)
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(R. 282-83.) In return for the option payments, a trust deed was recorded in favor of
Jordan Foothills to secure its interest in the property. (R. 6.) The trust deed was
necessary because the option payments were made directly to Western Land, not placed
in escrow, and therefore Western Land could use the money until closing on the property
or return of the principal. (R. 282.)

On October 27, 2006, Jordan Foothills made the first option payment in the
amount of $1.5 million. (R. 281; 666.) While Jordan Foothills’ interest in the $1.5
million was secured by the trust deed, Jordon Foothills had no right to any accrued
interest stemming from the $1.5 million while it was controlled by Western Land, which,
at an 8% interest rate, amounted to approximately $10,000 each month.

The option agreement contemplated that the City would approve the final plat “on
or about January 15, 2007.” (R. 284.) For this reason, the second option payment of
approximately $4 million was due on the later of two dates: (i) January 15,2007, or
(ii) five business days following the receipt of the final plat from the City. (R. 282.)
Western Land did not secure a final plat from the City until months later, on August 8,
2007. (R. 669.) Between the first option payment on October 27, 2006, and the final plat
approval on August 8, 2007, the time-value of the $1.5 million was approximately

$100,000.
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B.  The Final Plat

The trial court specifically found that the City had required “material changes to
the design of the plat” including (i) “one intersection with 6400 West be removed and
replaced with a cul-de-sac” and (ii) “a rectangular reconfiguration of streets in Phase 2.”
(R. 667; 769 at 17.) The trial court also found that other changes were necessary to
accommodate these two design changes.” (R. 667.) The trial court therefore found the
factual premise to Jordan Foothills’ contractual right to approve or disapprove of the final
plat, a condition precedent to closing.

After the City approved a plat as “final,” Western Land hand-delivered to
Mr. Pettit a copy of the final plat and a letter requesting that Jordan Foothills pay the
second option payment of $3,975,000.00 within five business days. (R. 282; 318; 669.)
After reviewing the final plat, Mr. Pettit instead invoked section 4(b) of the option
agreement and within five days (1) rejected the final plat with its material design changes;
and (i1) requested a refund of the principal amount of the $1.5 million first option
payment. (R. 320, 339; 667; 769 at 17.)

In response, Western Land sent Jordan Foothills a notice asserting that Jordan
Foothills’ rights under the option agreement had terminated because Jordan Foothills had
breached the agreement by failing to make the second option payment. Western Land
also contended that it was entitled to keep the $1.5 million (principal and interest) and to

have Jordan Foothills release the trust deed securing Jordan Foothills’ interest. (R. 5; 54-

3 Evidence at trial demonstrated that the following other changes were made: changes to
the fencing plan, the entry monument, trails, retaining walls, and pedestrian path. (R. 769
at 20, 29, 139-43.) Additionally, some lots were removed and the City required a
notation on the plat stating that notice of collapsible soils must be made to each
purchaser. (R. 769 at 20, 142.)
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55.) On September 7, 2007, Jordan Foothills filed a Notice of Default and Election to
Sell the property under the trust deed due to Western Land’s refusal to refund the
principal amount of its $1.5 million first option payment. (R. 6; 198.)

C.  The Relationship Between Jordan Foothills and Mr. Glezos

The following facts relate only to an alternative ground to reverse the judgment of
the trial court. The primary ground is that the trial court erred in interpreting the option
agreement as requiring Jordan Foothills to reject or accept the final plat before the City
had approved the final plat. The alternative ground is that the trial court erred in ruling
that Steve Glezos was an agent of Jordan Foothills and, prior to the City’s approval of a
plat as final, had approved the design changes ultimately required by the City.

During negotiations of the option contract, Western Land was represented by Lee
Conant and Terry Diehl, principals of Western Land. (R. 521.) Mr. Pettit, principal of
Jordan Foothills, met with Western Land, executed the option agreement, and eventually
sought to terminate the agreement because Jordan Foothills did not approve the final plat.
(R. 295; 320.) In an attempt to avoid the impact of section 4(b)}—which Western Land
drafted—Western Land argued in the trial court that Steve Glezos—a friend of Mr. Pettit
who is not affiliated with Jordan Foothills—had approved certain design changes on
behalf of Jordan Foothills prior to the City’s approval of the final plat and thereby had
eliminated Jordan Foothills’ rights under section 4(b). (R. 667.) In essence, Western
Land argued that Mr. Glezos acted as an agent for Jordan Foothills and had exercised its
rights under section 4(b), even though (i) the option agreement provides that all notices to
Jordan Foothills had to be provided to Mr. Pettit and (i1) after the City approved the final
plat, Western Land, in fact, sent a copy of the final plat to Mr. Pettit. (R. 289; 318; 669.)
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In the letter transmitting a copy of the final plat, Western Land did not state that the final
plat had already been approved by Jordan Foothills, but stated only that the approvals “as
defined in the [option agreement] were granted by the West Jordan City Council on
August 8, 2007.” (R.318.)

The trial court accepted both of Western Land’s arguments. First, the trial court
ruled that section 4(b) did not require Jordan Foothills’ approval after the City approved
the final plat. (R. 678.) Second, the trial court ruled that Mr. Glezos acted as the agent of
Jordan Foothills for purposes of exercising Jordan Foothills’ rights under section 4(b).

(R. 678-80.) As set forth below, Jordan Foothills challenges both rulings.
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SUMMARY OF THE ARGUMENT

The trial court interpreted section 4(b) of the option agreement as unambiguously
requiring satisfaction of a condition precedent before the condition could be satisfied.
Section 4(b) provides that Jordan Foothills “shall have the right to approve the new Final
Plat as a condition precedent to closing on this transaction.”® (R.284.) Even though
Jordan Foothills rejected the final plat just after the City approved a plat as the final one,
the trial court ruled that this rejection was ineffective because Jordan Foothills should
have voiced its objection months earlier. Instead, the trial court ruled that Jordan
Foothills had satisfied the condition precedent months before the City approved the final
plat when Steve Glezos—a friend of Jordan Foothills’ authorized representative, Glen
Pettit—approved certain changes, but not the final plat.

The trial court’s interpretation of the option agreement warrants reversal on three
separate grounds. First, section 4(b) means what its plain language says: Jordan
Foothills’ approval of the final plat—which did not exists until the City approved a plat
as final—was a condition precedent to closing. The trial court therefore erred in
concluding that the condition precedent was satisfied, as Jordan Foothills rejected the
final plat only days after City approval.

Second, at the very least section 4(b) is ambiguous. The trial court appears to

have read the “condition precedent” sentence in section 4(b) as entirely separate from the

4 The full text of section 4(b) is as follows: “If in the plating process, the City makes
changes in the [proposed plat, then Jordan Foothills] shall have the right to approve the
new Final Plat as a condition precedent to closing on this transaction. Should closing not
occur as a result of [Western Land’s] inability to obtain final plat approval, as stated
herein, or final plat approval is obtained of a design which has not been approved of by
[Jordan Foothills], all consideration, including but not limited to First Option Payments, .
.. paid under this Agreement shall be fully refunded.” (R. 284.)
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next sentence concerning the return of the $1.5 million first option payment. The first
sentence declares that Jordan Foothills” approval of the final plat is a condition precedent
to closing. The second sentence states that if closing does not occur because “final plat
approval is obtained of a design which has not been approved of by Buyer, all
consideration . . . paid under this Agreement shall be fully refunded.” (R. 284.)

The trial court interpreted the second sentence as permitting Western Land to keep
the $1.5 million first option payment because Steve Gelzos—who is not specified as the
authorized representative of Jordan Foothills under the agreement—had expressed
approval for certain design changes prior to the City’s approval of a plat as final. On the
trial court’s interpretation, it was the approval of a design before the City’s action created
a “Final Plat”—instead of an approval of the final plat after the City’s action—which
extinguished Jordan Foothills’ right to a refund of the $1.5 million option payment.

The trial court’s interpretation is flawed. Assuming the trial court’s interpretation
of the second sentence concerning a refund of consideration is reasonable, then section
4(b) is ambiguous. One reasonable interpretation—and in Jordan Foothills’ view the
only reasonable interpretation—is to read the second “refund of consideration™ sentence
in light of the first “condition precedent” sentence to conclude that section 4(b) means
that if Jordan Foothills rejects the final plat, created by the City’s approval, then (i) the
condition precedent not satisfied and (ii) Jordan Foothills is entitled to a refund of the
principal amount of its $1.5 million. The other interpretation—the one adopted by the
trial court—is to read the first sentence in light of the second sentence to conclude that if

Jordan Foothills expresses approval for design changes at any point in the process, then
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(1) the condition precedent satisfied and (i1) Jordan Foothills has thereby forfeited its right
to a refund after the City approves the final plat.

To the extent that these are both reasonable interpretations of section 4(b), the trial
court erred in ruling that the unambiguous language of section 4(b) supports only the
second interpretation. And because (1) the only parole evidence in the record supports the
first interpretation and (ii) any ambiguity should be construed against Western Land as
drafter of the option agreement, this error was not harmless. This court should reverse.

Third, even assuming the trial court was correct in interpreting section 4(b) to
require approval only of design changes, not the final plat itself, the condition precedent
was not satisfied. Under section 4(b), only Jordan Foothills can satisfy the condition
precedent, and under the option agreement only Glen Pettit is the authorized
representative of Jordan Foothills. However, the trial court ruled that Jordan Foothills
approved certain design changes when Steve Glezos—a friend of Mr. Pettit—approved
them. As demonstrated below, the trial court erred in concluding that Mr. Glezos acted
as an agent for Jordan Foothills. Mr. Glezos lacked express, apparent, and implied
authority to act on behalf of Jordan Foothills, and therefore, anything Mr. Glezos may
have said could not bind Jordan Foothills.

This court should reverse on one of three grounds. First, the plain language of
section 4(b) provides Jordan Foothills the right to cancel the agreement if it disapproves
of the final plat, which it did. Second, to the extent section 4(b) is ambiguous, the trial
court erred in construing it against Jordan Foothills. Finally, even if section 4(b) is
construed against Jordan Foothills, the condition precedent was never satisfied because
Mr. Glezos was not an agent for Jordan Foothills.
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ARGUMENT

I Jordan Foothills Did Not Breach the Agreement, and Instead Exercised Its
Contractual Right to Cancel the Agreement and is Entitled to a Refund of the
Principal Amount of Its $1.5 Million First Option Payment

The trial court erred in concluding that Jordan Foothills (i) failed to terminate the
option agreement by rejecting the final plat and (i1) thereby forfeited its right to a refund
of the principal amount of its $1.5 million first option payment. To demonstrate the trial
court’s error, Jordan Foothills provides some context.

In negotiating the option agreement, Jordan Foothills insisted that any agreement
contain a provision allowing Jordan Foothills to refuse to purchase the property if Jordan
Foothills rejected the final plat approved by the City. Western Land agreed to this
demand. And when Western Land drafted the option agreement, it included section 4(b),
which provides that Jordan Foothills “shall have the right to approve the new Final Plat
as a condition precedent to closing on this transaction.” (R. 284.)

In the event Jordan Foothills rejected the final plat, the agreement provided
protection for both parties. On the one hand, Jordan Foothills was entitled to a refund of
the principal amount of its $1.5 million first option payment. (Id.) On the other hand,
Western Land was entitled to keep the value of its use of the $1.5 million, which
amounted to approximately $10,000 per month. (Id.) The agreement contemplated that
Western Land would obtain approval of the final plat by January 15, 2007, meaning
Western Land would be able to use the $1.5 million for only a few months before Jordan
Foothills had to disapprove or approve the final plat. (Id.)

In fact, Western Land received value for its use the $1.5 million for nearly a year
because Western Land did not obtain the City’s approval of the final plat until August 8,
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2007. (R. 669.) Pursuant to the notice provision in the agreement, Western Land
delivered a copy of the final plat to Glen Pettit, Jordan Foothills’ representative.

Mr. Pettit then (i) promptly notified Western Land pursuant to section 4(b) that Jordan
Foothills rejected the final plat and (i1) requested that Western Land return the principal
amount of the first option payment of $1.5 million. Western Land refused.

The trial court ruled that the condition precedent was satisfied when Jordan
Foothills failed, long before the City had approved any plat as final, to reject the
substance of what became the final plat. Specifically, the trial court found that Jordan
Foothills “failed to make any timely objection to any design change in the plat” because
Jordan Foothills objected only after the City approved the final plat and before the second
option payment became due. (R. 681; 320.) The trial court ruled that section 4(b)
allowed the approval of certain designs, not a final plat, to satisfy the condition
precedent. As demonstrated below, the trial court’s interpretation of the agreement

contradicts the agreement’s plain language.

A. The Plain Language of the Agreement Permits Jordan Foothills to
Approve the Final Plat After Western Land Obtained the City’s Final
Approval of a Plat

The unambiguous language of the option agreement provided Jordan Foothills, as
a condition precedent to closing, the right to consider the City’s final approved plat
containing any material changes the City required. In the event it did not approve the
changes in the final plat, Jordan Foothills was entitled to have the principal amount of its
first option payment refunded. It was clearly contemplated by the parties that Jordan
Foothills, in its discretion, could choose not to complete the purchase after considering a
final plat that differed materially from the original proposed plat.
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“When interpreting a contract, we look to the writing itself to ascertain the parties’
intentions, and we consider each contract provision in relation to all of the others, with a

view toward giving effect to all and ignoring none.” Green River Canal Co. v. Thayn,

2003 UT 50, 17, 84 P.3d 1134 (alteration and quotations omitted). Further, “[i]f the
language within the four corners of the contract is unambiguous, the parties’ intentions
are determined from the plain meaning of the contractual language, and the contract may
be interpreted as a matter of law.” Id. (quotations omitted). Here, the contract provision
is unambiguous and entitles Jordan Foothills to reject the final plat.

Under section 4(b) of the agreement, the City’s approval of a final plat is a
condition precedent to Jordan Foothills’ exercising its right to reject the final plat
approved by the City. “Conditions precedent are operative facts on which the existence

of some particular legal relation depends.” Utah Golf Ass’n v. City of N. Salt Lake, 2003

UT 38, 913, 79 P.3d 919.° Only after the City approved a materially changed plat as final
was Jordan Foothills in position of being able to make a business decision as to whether it
wanted to proceed with purchase and development of the property. This is what Jordan
Foothills bargained for. That fact that it occurred 8 months later than the option
agreement contemplated is not the fault of Jordan Foothills.

Section 4(b) provides, “[i]f in the plating process, the City makes changes in the

plan shown as Exhibit “D”,'! [Jordan Foothills] shall have the right to approve the new

> See also McBride-Williams v. Huard, 94 P.3d 175, 178 (Utah 2004) (defining
conditions precedent as an act that must occur before a duty to perform arises and
recognizing they are “nondiscretionary”); Commercial Union Assoc. v. Clayton, 863 P.2d
29, 37-38 (Utah Ct. App. 1993) (“Conditions precedent call for the performance of some
act or the happening of some event after a contraet is entered into and upon the
performance or happening of which its obligations are made to depend.”).

6 Exhibit D was the preliminary plan attached to the Option Agreement.
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Final Plat as a condition precedent to closing on this transaction.” (R. 284 (emphases
added).) Further, section 4(b) states “[s]hould closing not occur as a result of [Western
Land’s] inability to obtain final plat approval, as stated herein, or final plat approval is
obtained of a design which has not been approved by [Jordan Foothills], all
consideration, including but not limited to First Option Payments, . . . paid under this
Agreement shall be fully refunded.” (R.284.) This language is unambiguous. It

provided Jordan Foothills “the right to approve the new Final Plat as a condition

precedent to closing on this transaction.” And “condition precedent” is a term of art in

the law. “A condition precedent is one which must be performed by the one party to an

existing contract before the other party is obligated.” Commercial Union Assosc. v.
Clayton, 863 P.2d 29, 37 (Utah Ct. App. 1993).

Here, the condition precedent—the right to approve or disapprove of the final plat
itself—arises only upon the City’s approval of a plat as “final” on August 8, 2007.
Jordan Foothills rejected the final plat, which contained material changes required by the
City. And since Jordan Foothills’ approval of the final plat was a condition precedent to
closing, the closing did not occur because of Jordan Foothills’ rejection of the final plat, a
‘rejection it had a right to make under the agreement. Accordingly, Western Land had no
right to demand the second option payment, and Jordan Foothills is entitled to a refund of
the principal of its first option payment of $1.5 million, which Western Land held,

interest free, for nearly a year while it sought final approval from the City.” Harper v.

7 Importantly, at the time of contracting, Western Land represented that the approval
would likely occur eight months prior to when the City ultimately approved the final plat.
(R. 284.) Assuming an 8% interest rate to determine the time value of money, Western
Land received from Jordan Foothills’ first option payment an additional benefit of nearly
$80,000.
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Great Salt Lake Council, Inc., 1999 UT 34, 14, 976 P.2d 1213 (“Under well-established

principles of contract interpretation, where the duty of the obligor to perform is
contingent upon the occurrence or existence of a condition precedent, the obligee may not
require performance by the obligor, because the obligor's duty, and conversely the
obligee’s right to demand performance, does not arise until that condition occurs or
exists.”).

The trial court erred as a matter of law in ignoring the express condition precedent

provided for in section 4(b), and this court should reverse. Commercial Union Assoc.,

863 P.2d at 38 (“Courts must respect express conditions precedent.”). Jordan Foothills
acted in accordance with the plain language of the option agreement in exercising its right
to reject the final plat and, accordingly, Western Land is obligated to refund the principal
agreement of Jordan Foothills’ first option payment or reconvey the trust deed so that

Jordan Foothills may foreclose on the property.

B. If Section 4(b) Is Ambiguous, Extrinsic Evidence and the Doctrine that
Ambiguous Provisions are Construed Against the Drafter Support
Jordan Foothills’ Interpretation of Section 4(b)

Even if this court concludes that the language in section 4(b) of the option
agreement is ambiguous, the only parol evidence in the record demonstrates that section
4(b) was added to protect Jordan Foothills in precisely the circumstances that have arisen
in this case. In addition, because Western Land drafted the contact, any ambiguity should
be construed in favor of Jordan Foothills. For both reasons, this court should reverse
even if section 4(b) is ambiguous.

“A contractual term is ambiguous if, looking to the language of the contract alone,
it is reasonably capable of being understood in more than one way such that there are
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tenable positions on both sides.” Deep Creek Ranch, LLC v. Utah State Armory Bd.,

2008 UT 3, 913, 178 P.3d 886. If this court determines that section 4(b) could reasonably
be interpreted both in the manner suggested by Jordan Foothills—allowing approval only
after the City acts to create a “final” plat—and in the manner suggested by Western
Land—allowing approval of design changes prior to a final plat—then “the intent of the
parties must be ascertained from extrinsic evidence.” Id. at §16.

All extrinsic evidence regarding the meaning of section 4(b) supports Jordan
Foothills’ interpretation of the contract. The only such evidence is that, during the
negotiations, Mr. Pettit insisted that the “condition precedent” language of section 4(b) be
added to protect Jordan Foothills because the City had not yet approved a final plat.

(R. 595.) Mr. Pettit testified that often cities will add “a trail, walls, fence, entry
monuments, retention walls, reconfigure streets and so on,” which may put a builder in a
troubling situation. (R. 596.) Western Land drafted section 4(b) specifically to provide
Jordan Foothills an out and to allow a refund of the principal amounts of Jordan
Foothills’ option payments in the event Jordan Foothills did not approve the final plat,
once approved. (R. 595-96.) Western Land also had protection under the agreement.
Western Land was permitted to keep the time value of any option payments as
compensation for holding that right open for Jordan Foothill<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>