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| The Eleventh Amendment’s Clear Statement
Test After Dellmuth v. Muth and Pennsylvania
v. Union Gas Co.

I. INTRODUCTION

Once a barely “dusted” area of the law,! the meaning of the
eleventh amendment has grown into a ‘“vigorous debate’? which
divides liberal and conservative views of modern federalism and
the scope of federal judicial power. This debate was evident in
the United States Supreme Court’s October 1988 term in which
it decided Dellmuth v. Muth® and Pennsylvania v. Union Gas
Co.,* both cases construing the parameters of Congress’ abroga-
tion powers over the eleventh amendment.® These cases are par-
ticularly significant because they took contrasting approaches to .
the standard of statutory clarity required to abrogate the elev-
enth amendment under the clear statement test.

Although legislative abrogation of a constitutional amend-
ment seems to violate traditional concepts of constitutional law,®

1. Tribe, Intergovernmental Immunities in Litigation, Taxation, and Regulation:
Separation of Powers Issues in Controversies About Federalism, 89 Harv. L. Rev. 682,
682 (1976).

2. Massey, State Sovereignty and the Tenth and Eleventh Amendments, 56 U. CHL
L. Rev. 61, 61 (1989).

3. 109 S. Ct. 2397 (1989).

4. 109 S. Ct. 2273 (1989).

5. Hoffman v. Connecticut Dep’t of Income Maintenance, 109 S. Ct. 2818 (1989), is
another case the Court decided during the October 1988 term which construed the elev-
enth amendment. The Court also decided two other cases in which the eleventh amend-
ment was not directly applicable, but nevertheless significantly influenced the Court’s
analysis. See Will v. Michigan Dep’t of State Police, 109 S. Ct. 2304 (1989) (holding that
neither states nor state officials acting in their official capacities are “persons” within the
meaning of 42 U.S.C. § 1983 (1988)); Missouri v. Jenkins, 109 S. Ct. 2463 (1989) (finding
that the eleventh amendment does not prohibit the enhancement of attorneys’ fees
against a state under 42 U.S.C. § 1988 (1988)).

In the Supreme Court’s 1989 term, the Court did not decide any cases construing
the abrogation powers of the eleventh amendment. But see Ngirainges v. Sanchez, 110 S.
Ct. 1737 (1990) (noting that the eleventh amendment is by its express terms inapplicable
to U.S. territories).

6. See, e.g., Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176-77 (1803). In his infa-
mous words, Chief Justice Marshall stated:

The powers of the legislature are defined and limited; and that those limits

may not be mistaken, or forgotten, the constitution is written. To what pur-

pose are powers limited, and to what purpose is that limitation committed to

1157
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this doctrine is the curious result of the Court’s eleventh amend-
ment jurisprudence. Under this jurisprudence, the eleventh
amendment may be abrogated using a two-prong test. This test
asks, first, whether Congress has made its intention to abrogate
“unmistakably clear in the language of the statute,”” and sec-
ond, whether Congress possesses the power to abrogate the
states’ sovereign immunity.®

The Court first approved the doctrine of abrogation in Fitz-
patrick v. Bitzer,? a case in which the Court found that congres-
sional intent was sufficiently clear to abrogate the eleventh
amendment. The Court also found that Congress possessed the
power to override the states’ immunity under section five of the
fourteenth amendment!® and had exercised this power when it
enacted amendments to the Civil Rights Act of 1964.'' This
holding rested on the rationale that because Congress’ powers
under the fourteenth amendment were granted subsequent to

writing, if these limits may, at any time, be passed by those intended to be
restraired? . . . It is a proposition too plain to be contested, that the constitu-
tion controls any legislative act repugnant to it; or, that the legislature may
alter the constitution by an ordinary act.

Between these alternatives there is no middle ground The constitution is
either a superior paramount law, unchangeable by ordinary means, or it is on a
level with ordinary legislative acts, and, like other acts, is alterable when the
legislature shall please to alter it.

If the former part of the alternative be true, then a legislative act contrary
to the constitution is not law: if the latter part be true, then written constitu-
tions are absurd attempts, on the part of the people, to limit a power in its own
nature illimitable.

Certainly all those who have framed written constitutions contemplate
them as forming the fundamental and paramount law of the nation, and, con-
sequently, the theory of every such government must be, that an act of the
legislature, repugnant to the constitution, is void.

Id. (emphasis added).
7. Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 242 (1985).
8. This two-prong approach was originally proposed in Parden v. Terminal Ry., 377
U.S. 184 (1964). In an opinion written by Justice Brennan, the Court stated:
Here, for the first time in this Court, a State’s claim of immunity against suit
by an individual meets a suit brought upon a cause of action expressly created
" by Congress. Two questions are thus presented: (1) Did Congress in enacting
the FELA intend to subject a State to suit in these circumstances? (2) Did it
have the power to do so, as against the State’s claim of immunity?
Id. at 187 (emphasis added).
9. 427 U.S. 445 (1976).
10. “The Congress shall have power to enforce, by appropriate legislation, the provi-
sions of this article.” U.S. ConsT. amend. XIV, § 5.
11. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103
(1972) (codified as amended in scattered sections of 42 U.S.C. and 5 U.S.C.). See Fitz-
patrick, 427 U.S. at 447.



1157] CLEAR STATEMENT TEST 1159

the eleventh amendment, they thereby dispossessed the states of
that portion of their sovereignty which would otherwise inhibit
Congress’ plenary authority under the fourteenth amendment.*?
Thirteen years later, in Pennsylvania v. Union Gas Co.,'3
the Court held for the first time that Congress could abrogate
the eleventh amendment pursuant to its powers under the com-
merce clause. The Court’s rationale rested on Congress’ plenary
authority under article I even though this authority was “antece-.
dent” to the eleventh amendment and, according to the Court’s
rationale in Fitzpatrick, should have made the commerce clause
subject to the eleventh amendment’s commands.** The Court ar-
rived at this seemingly improbable result by reasoning that if
the principle of sovereign immunity existed prior to the eleventh
amendment, the orthodox view since 1890,'® then the article I
grant of power under the commerce clause enabled Congress to
dispossess the states’ immunity.'®* However, if the principle of
sovereign immunity was originally introduced by the eleventh
amendment, then the amendment’s language was not sufficiently
compelling to “obliterate” Congress’ previously granted com-
merce powers. Because the eleventh amendment'? refers only to
“[t]he Judicial power,” rather than to Congress’ authority under
article I, its language does not diminish Congress’ power under
the commerce clause.!® Under either view, the Court concluded
that the commerce power allowed Congress to abrogate the elev-
enth amendment. '
Although its analysis was limited to the commerce clause,
Union Gas hints of potentially unrestricted abrogation power by
Congress. Under the Court’s reasoning, all powers included in
article I supplanted any preexisting notion of sovereign immu-
nity. Furthermore, because the eleventh amendment limits only
judicial power, it is impotent in the face of all congressional
powers granted under article 1.*®* As a result of Union Gas’ po-

12. Fitzpatrick, 427 U.S. at 456.

13. 109 S. Ct. 2273 (1989).

14. Id. at 2283.

15. See Hans v. Louisiana, 134 U.S. 1 (1890).

16. Union Gas, 109 S. Ct. at 2283.

17. The eleventh amendment states: “The Judicial power of the United States shall
not be construed to extend to any suit in law or equity, commenced or prosecuted
against one of the United States by Citizens of another State or by Citizens or Subjects
of any Foreign State.” US. ConsT. amend. XI.

18. Union Gas, 109 S. Ct. at 2283 (emphasis added).

19. Cf. Hoffman v. Connecticut Dep’t of Income Maintenance, 109 S. Ct. 2818, 2824
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tentially far-reaching effects on Congress’ abrogation powers and
because  the Court prefers to decide dispositive statutory con-
struction issues in order to avoid constitutional questions,? the
first prong of the Court’s test—the ‘“unmistakably clear state-
ment” requirement—has become the primary barrier between
federal judicial power and the states’ sovereign immunity under
the eleventh amendment.

Although scholars have actively discussed the limits of con-
gressional. power under the eleventh amendment,® the clear
statement test has received relatively little attention.?? This
dearth of analysis exists notwithstanding the fact that “[i]n
every case it has heard, the Supreme Court has upheld congres-
sional power to impose suit upon the states” and “the results
have turned, not on the Court’s power holdings, but on its view
of congressional intent.”?®

(1989) (Scalia, J., concurring in the judgment) (stating that while “Union Gas involved
Congress’ powers under the Commerce Clause . . . there is no basis for treating its pow-
ers under the Bankruptcy Clause any differently”).

20. See Union Gas, 109 S. Ct. at 2277 (indicating that if a clear expression of intent
. is not found, then the court will not need to consider the constitutional question of legis-
lative power). See also Note, Congressional Abrogation of State Sovereign Immunity, 86
CorLuMm. L. Rev. 1436, 1439 n.29 (1986).

21. Articles discussing the eleventh amendment include Marshall, Fighting the
Words of the Eleventh Amendment, 102 HArv. L. Rev. 1342 (1989); Marshall, The Di-
versity Theory of the Eleventh Amendment: A Critical Evaluation, 102 Harv. L. Rev.
1372 (1989); Massey, supra note 2; Field, The Eleventh Amendment and Other Sover-
eign Immunity Doctrines: Congressional Imposition of Suit Upon the States, 126 U. Pa.
L. Rev. 1203 (1978); Tribe, supra note 1. See also articles cited in Union Gas, 109 S. Ct.
at 2286 n.1 (Stevens, J., concurring).

22. While there are numerous articles which mention the clear statement test in the
eleventh amendment context, e.g., Amar, Of Sovereignty and Federalism, 96 YALE L.J.
1425, 1473 n.201 (1987), most of these articles assume that the scope and content of the
clear statement rule is apparent. See, e.g., Brown, State Sovereignty Under the Burger
Court—How the Eleventh Amendment Survived the Death of the Tenth: Some Broader
Implications of Atascadero State Hospital v. Scanlon, 74 Geo. L.J. 363, 391 (1985) (look-
ing at the implications of a failure to satisfy the clear statement test without articulating
what the test’s requirements are); Note, Reconciling Federalism and Individual Rights:
The Burger Court’s Treatment of the Eleventh and Fourteenth Amendments, 68 VA. L.
Rev. 865, 883-84 (1982). In addition, many of these articles were written prior to the
Court’s major eleventh amendment clear statement decisions. See, e.g., Tribe, supra note
1, at 691, 695-96; Field, supra note 21, at 1240-76. For a discussion of the clear statement
test not limited to the context of the eleventh amendment, see Note, Intent, Clear
Statements, and the Common Law: Statutory Interpretation in the Supreme Court, 95
Harv. L. REv. 892 (1982) [hereinafter Note, Clear Statements].

23. Field, supra note 21, at 1240. See also Union Gas, 109 S. Ct. at 2281 (describing’
the “trail unmistakably leading to the conclusion that Congress may permit suits against
the States” and noting that “every Court of Appeals to have reached this issue has con-
cluded that Congress has the authority to abrogate States’ immunity from suit” and
listing citations); Edelman v. Jordan, 415 U.S. 651, 672 (1974) (stating that “[t]he ques-
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This Note explores the clear statement test after Dellmuth
v. Muth and Pennsylvania v. Union Gas Co. Part II summarizes
the history of the clear statement test prior to the Court’s 1988
term. Part III reviews the Court’s decisions in Dellmuth and
Union Gas; in part IV, these cases are used to explore the pa-
rameters of the textual and unequivocal requirements of the
clear statement test. Part V discusses the assumptions implicit
in these requirements—namely, the importance of state immu-
nity in our federal system, the significance of the political pro-
cess in protecting this immunity, and the necessity of a clear
statement test to ensure that the political process has properly
functioned. Part V concludes that these assumptions are incon-
sistent with the rationale which prompted the Supreme Court to
accept sovereign immunity as a constitutional principle
grounded in the eleventh amendment. Because only a constitu-
tional rationale justifies judicial rejection of otherwise valid leg-
islation, this Note concludes that if sovereign immunity contin-
ues to be considered a constitutional doctrine, the courts should
follow Justice Scalia’s lead and discard the clear statement test.

II. HistorIiCAL BACKGROUND OF THE CLEAR STATEMENT TEST

The eleventh amendment was ratified in response to the Su-
preme Court decision of Chisholm v. Georgia,>* in which the
Court held that article III of the Constitution allowed private
suits against states in federal court. The modern interpretation
of the eleventh amendment came nearly one hundred years later
in Hans v. Louisiana.?® Hans gave rise to the notion that the
eleventh amendment was emblematic of a larger constitutional
principle of sovereign immunity which existed prior to its ratifi-
cation.?® Therefore, while it was strenuously argued that the text
of the eleventh amendment precludes only suits against a state
by non-citizens and aliens who lack other bases of federal juris-
diction,?” the Hans decision barred all private suits brought

tion of waiver or consent under the Eleventh Amendment was found in [prior Supreme
Court] cases to turn on whether Congress had intended to abrogate the [states’] immu-
nity . . .”).

24. 2 U.S. (2 Dall.) 419 (1793).

25. 134 U.S. 1 (1890).

26. See Pennsylvania v. Union Gas Co., 109 S. Ct. 2273, 2296-301 (1989) (Scalia, J.,
concurring in part and dissenting in part).

27. See id. at 2286 & n.2 (Stevens, J., concurring); id. at 2296 (Scalia, J., concurring
in part and dissenting in part); Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 258-302
~ (Brennan, J., dissenting) (giving an “exhaustive historical review and analysis,” id. at 302
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against states in federal court regardless of the jurisdictional
basis.?® :

To mitigate the effects of this broad interpretation of sover-
eign immunity, a number of judicially created exceptions were
subsequently read into the eleventh amendment. Perhaps the
most significant exception was introduced by Ex parte Young,?*
which allowed suits against state officers in their official capacity
even though the state itself was immune from suit. In addition
to this exception, which was subsequently limited in a number
of ways,®° suits against states could be brought in federal court if
the state consented to waive its sovereign immunity.**

For nearly one hundred years consent to suit was viewed as
lying within the states’ voluntary control.** However, in Parden
v. Terminal Railway,*® the Court held that a state could invol-
untarily “consent” to suit. In justifying this result, the Court
also hinted that Congress might have the power to abrogate the
eleventh amendment. .

In Parden, the Court held that by operating a railroad in

(Blackmun, J., dissenting), and suggesting “that the [Eleventh] Amendment was in-
tended simply to adopt the narrow view of the state-citizen and state-alien diversity
clauses; henceforth, a State could not be sued in federal court where the [sole] basis of
jurisdiction was that the plaintiff was a citizen of another State or an alien,” id. at 286-
87 (Brennan, J., dissenting)).

28. The notion that the eleventh amendment was a symbol of a larger principle of
sovereign immunity was followed in a number of subsequent cases. See, e.g., Monaco v.
Mississippi, 292 U.S. 313 (1934) (precluding suits brought against states by foreign gov-
ernments though the eleventh amendment literally applies only to “Citizens or Subjects”
of a foreign country); Ex parte New York, 256 U.S. 490 (1921) (holding that the eleventh
amendment also barred suits in admiralty against a state even though the literal text of
the eleventh amendment merely bars suits “in law or equity”).

29. 209 U.S. 123, 159-60 (1908). The exception established in Ex parte Young was
intended to be consistent with Hans. It was based on the fiction that unconstitutional
acts by state officers could not be authorized by the state and therefore were not suits
against the state.

30. See, e.g., Edelman v. Jordan, 415 U.S. 651, 663 (1974) (confining the Ex parte
Young exception to prospective, injunctive relief); Younger v. Harris, 401 U.S. 37 (1971)
(introducing the doctrine of federal court abstention in state criminal proceedings in
which a parallel state action has commenced); Railroad Comm’n v. Pullman Co., 312
U.S. 496 (1941) (requiring federal court abstention when a state issue of law is ambigu-
ous and its resolution may obviate the need for resolving a federal question). See also
Massey, supra note 2, at 78-84 (discussing the Younger and Pullman abstention
doctrines).

31. See, e.g., Pennsylvania v. Union Gas Co., 109 S. Ct. 2273, 2287 (1989) (Stevens,
J., concurring) (listing cases).

32. E.g., Clark v. Barnard, 108 U.S. 436, 447 (1883) (stating that “immunity from
suit belonging to a State . . . is a personal privilege which it may waive at pleasure”).

33. 377 U.S. 184 (1964).
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interstate commerce, the state constructively waived its sover-
eign immunity.> The Court stated, “Where a State’s consent to
suit is alleged to arise from an act not wholly within its own
sphere of authority but within a sphere . . . subject to the con-
stitutional power of the Federal Government, the question
whether the State’s act constitutes the alleged consent is one of
federal law.”®® In altering the concept of consent, the Court rea-
soned that if the question of consent were one of voluntary state
control, rather than federal law, “congressional power . . . would
be meaningless [because] the State, on the basis of its own law
or intention, could conclusively deny the waiver.”*® “By empow-.
ering Congress to regulate commerce, then, the States necessa-
rily surrendered any portion of their sovereignty that would
stand in the way of such regulation.”®” Twenty-five years after
Parden, Justice Brennan’s view, that upon ratification of the
Constitution the states relinquished the portion of their sover-
eignty which stood in the way of Congress’ commerce powers,
would prevail in Union Gas.

In dissenting to Parden’s constructive waiver theory, Justice
White outlined the essential components of the clear statement
test. He stated:

It should not be easily inferred that Congress, in legislating
pursuant to one article of the Constitution, intended to effect
an automatic and compulsory waiver of rights arising under an-
other. Only when Congress has clearly considered the problem
and expressly declared that any State which undertakes given
regulable conduct will be deemed thereby to have waived its
immunity should courts disallow the invocation of this
defense.®®

Justice White concluded that “[a] decent respect for the nor-
mally preferred position of constitutional rights dictates that if
Congress decides to exercise its power to condition privileges
within its control on the forfeiture of constitutional rights its in-
tention to do so should appear with unmistakable clarity.”s®
The Court embraced this clear statement policy in several opin-
ions subsequent to Parden. Outside the context of the eleventh

34. Id. at 196.

35. Id.

36. Id.

37. Id. at 192.

38. Id. at 198-99 (White, J., dissenting) (emphasis added).
39. Id. at 199 (emphasis added).
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amendment, the Supreme Court recognized a congressional clar-
ity requirement in the area of federal criminal legislation in
United States v. Bass.*® Because congressional activity in such
“traditionally sensitive areas” alters “the federal-state balance,”
the Court stated that “the requirement of a clear statement as-
sures that the legislature has in fact faced, and intended to bring
into issue, the critical matters involved in” “the sensitive rela-
tion between federal and state criminal jurisdiction.”*!

. The first eleventh amendment case in which the majority
relied on the clear statement rule came two years after Bass in
Employees v. Department of Public Health & Welfare.** The
Court noted that although the state was literally subject to the
provisions of the Fair Labor Standards Act of 1938,** “[t]he
question [was] whether Congress ha[d] brought the States to
heel, in the sense of lifting their immunity from suit in a federal
court.”** The Court held that it would not “infer” that Congress
deprived the states of their constitutional immunity unless Con-
gress “indicat{ed] in some way by clear language that the consti-
tutional immunity was swept away.”*®

Employees was soon followed by Edelman v. Jordan,*®
which also utilized the clear statement rule. Rejecting the lower
court’s finding of a constructive waiver, the Court stated that it
“will find waiver only where stated ‘by the most express lan-
guage or by such overwhelming implications from the text as
[will] leave no room for any other reasonable construction.” 7+

The Court first found that the eleventh amendment’s clear
statement test had been met in Fitzpatrick v. Bitzer.** By
amending the definition of “person” “to include ‘governments,
governmental agencies, [and] political subdivisions,’” “the

40. 404 U.S. 336 (1971) (holding that a clear statutory statement was required
before a federal law enacted under Congress’ commerce clause powers could make crimi-
nal the mere possession of a gun by a convicted felon without some actual nexus with
interstate commerce).

41. Id. at 349.

42. 411 U.S. 279 (1973). ‘

43. Fair Labor Standards Act of 1938, ch. 676, 52 Stat. 1060 (1938) (codified as
amended at 29 U.S.C. §§ 201-219 (1988)).

44. Employees, 411 U.S. at 283.

45. Id. at 285.

46. 415 U.S. 651 (1974).

47. Id. at 673 (quoting Murray v. Wilson Distilling Co., 213 U.S. 151, 171 (1909)).

48. 427 U.S. 445 (1976).



1157] CLEAR STATEMENT TEST | 1165

threshold fact of congressional authorization” to sue a state was
found by reference to the amendments to the statutory text.*®

Two years later in Hutto v. Finney,* the Court held that
Congress may “amend its definition of taxable [court] costs and
have the amended class of costs apply to the States, as it does to
all other litigants, without expressly stating that it intends to
abrogate the States’ Eleventh Amendment immunity.” Thus,
even without an “express statutory waiver of the State’s immu-
nity,”®* the Court held that Congress’ abrogation intent was suf-
ficiently clear. Justifying this result, the Court stated that “[t]he
Act itself could not be broader [because it] applies to ‘any’ ac-
tion brought to enforce certain civil rights laws [and because it]
contains no hint of an exception for States.”®® The Court relied
heavily on the Act’s legislative history®* and rejected the argu-
ment that “Congress must enact express statutory language
making the States liable if it wishes to abrogate their
immunity.”®®

The Court’s decision in Hutto seemed to undermine the

49. Id. at 448 n.1, 449 n.2 (noting that the Equal Employment Opportunity Act of
1972, Pub. L. No. 92-261, § 2(1), 86 Stat. 103 (1972), amended the Civil Rights Act of
1964, Pub. L. No. 88-352, § 701(a), (b), 78 Stat. 241, 253 (1964) (codified as amended at
42 U.S.C. § 2000e (a) (1988)).

50. 437 U.S. 678 (1978).

51. Id. at 696 (emphasis added).

52. Quern v. Jordan, 440 U.S. 332, 344 n.16 (1979) (explaining the Court’s holding in
Hutto).

53. Hutto, 437 U.S. at 694. See also id. at 693 n.21 for relevant statutory language.
The state lost the appeal of the case on the merits and was assessed attorney’s fees “as
part of the costs” under the Civil Rights Attorney’s Fees Awards Act of 1976, Pub. L.
No. 94-559, 90 Stat. 2641 (1976) (codified as amended at 42 U.S.C. § 1988 (1988)). In
pertinent part, 42 U.S.C. § 1988 declares, “In any action or proceeding to enforce [enu-
merated statutory provisions) the court, in its discretion, may allow the prevailing party,
other than the United States, a reasonable attorney’s fee as part of the costs.”

54. Hutto, 437 U.S. at 694 (quoting from the House and Senate reports accompany-
ing the bill).

55. Id. But see id. at 704 (Powell, J., dissenting in part) (rejecting the Court’s con-
clusion that explicit statutory language is unnecessary to abrogate the eleventh amend-
ment and that “legislative history [may] substitute for explicit statutory language”). The
Court distinguished Employees and Edelman as “cases [which] concern retroactive lia-
bility for pre-litigation conduct rather than expenses incurred in litigation seeking only
prospective relief.” Id. at 695. Even though the eleventh amendment was not at issue,
the Court also relied on Fairmont Creamery Co. v. Minnesota, 275 U.S. 70 (1927), a case
challenging the Supreme Court’s award of costs against a state in criminal cases, by stat-
ing, “Far from requiring an explicit abrogation of state immunity, [in Fairmont] we re-
lied on a statutory mandate that was entirely silent on the question of state liability.”
Hutto, 437 U.S. at 696.
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“foundations” of the clear statement test.®® However, in Quern
v. Jordan,* the Court responded by explaining that in Hutto
“the statute had ‘a history focusing directly on the question of
state liability.’ *® The Court went on to firmly reject the ap-
proach taken in Hutto by dismissing the argument that section
1983°%° abrogates the states’ immunity. In so doing, the Court ar-
ticulated the strict requirements of the clear statement test:

[Section] 1983 does not explicitly and by clear language indi-
cate on its face an intent to sweep away the immunity of the
States; nor does it have a history which focuses directly on the
question of state liability and which shows that Congress con-
sidered and firmly decided to abrogate the Eleventh Amend-
ment immunity of the States.®°

The clear statement approach established in Quern was control-
ling in several subsequent cases.®!

Finally, in Atascadero State Hospital v. Scanlon’? the
Court adopted an even stricter requirement for meeting the
clear statement test by eliminating all reliance on legislative his-
tory. The Court stated that “Congress may abrogate the States’
constitutionally secured immunity from suit in federal court
only by making its intention unmistakably clear in the lan-
guage of the statute.”®® For purposes of eleventh amendment
abrogation, the Court considered reliance on the “legislative his-
tory of [an] Act” to be inappropriate and expressed great reluc-
tance to allow “inferences from general statutory language”
under the clear statement test.®*

56. Cf. Hutto, 437 U.S. at 700-01 (Brennan, J., concurring) (stating reasons why the
“foundations” of Edelman “seem[ed] to have been seriously undermined”).

57. 440 U.S. 332 (1979).

58. Id. at 344-45 (quoting from Hutto, 437 U.S. at 698 n.31).

59. 42 U.S.C. § 1983 (1988). In pertinent part section 1983 provides:

Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State . . . causes to be subjected, any citizen of the United States

or other person within the jurisdiction thereof to the deprivation of any rights,

privileges, or immunities secured by the Constitution and laws, shall be liable

to the party injured in an action at law, suit in equity, or other proper proce-

dure for redress.
Id. .

60. Quern, 440 U.S. at 345 (emphasis added).

61. See, e.g., Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89 (1984);
Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1, 15-18 (1981).

62. 473 U.S. 234 (1985).

63. Id. at 242 (emphasis added).

64. Id.
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Since Atascadero, the Court has limited the abrogation in-
quiry to statutory text and has required the text to be unmistak-
ably clear in all subsequent eleventh amendment cases.®® The
Court emphasized the new Atascadero standard twenty-three
years after Justice White’s Parden dissent had outlined the need
for congressional clarity in the eleventh amendment context. In
Welch v. Texas Department of Highways and Public Transpor-
tation,® the Court held that to the extent Parden was “inconsis-
tent with the requirement that an abrogation of Eleventh
Amendment immunity by Congress must be expressed in unmis-
takably clear language, it is overruled.”®

Despite the Supreme Court’s hearty embrace of the clear
statement doctrine, commentators have been divided on the
merits of the clear statement rule. Professor Tribe considers the
rule “an appropriate and useful approach to reconciling national
power with state litigational immunity” because it allows the po-
litical process the “greatest opportunity to protect the states’ in-
terests.”®® In contrast, Professor Field considers a strict applica-
tion of the rule “objectionable” because it “leads courts to deny
causes of action that were intended by Congress.”*® As a result,
“[w]hile the rule appears to be one of judicial restraint, it effec-
tively gives courts a veto over congressional causes of action.””°

Notwithstanding this criticism, it is now settled that
“[w]here the Eleventh Amendment applies, the Court has de-
vised a clear-statement principle more robust than its require-

65. E.g., Hoffman v. Connecticut Dep’t of Income Maintenance, 109 S. Ct. 2818,
2821 (1989); Welch v. Texas Dep’t of Highways and Pub. Transp., 483 U.S. 468, 471-72
(1987) (plurality opinion).

66. 483 U.S. at 468.

67. Id. at 478.

68. Tribe, supra note 1, at 695-96. Professor Tribe explained why he agreed with the
clear statement rule as follows:

[Clourts should not abrogate state immunity unless they are sure that Con-

gress has considered the federalism interests compromised by suits against

states. By making a law unenforceable against the states unless a contrary in-

tent were apparent in the language of the statute, the clear statement rule

would further ensure that attempts to limit state power were unmistakable,

thereby structuring the legislative process to allow the centrifugal forces in

Congress the greatest opportunity to protect the states’ interests.

Id. at 695.

69. Field, supra note 21, at 1272-73.

70. Id. Professor Field also criticized the clear statement rule for its retroactive ef-
fect on laws enacted prior to the annunciation of the rule and for its “presumption
against a particular result.” Id. at 1273. Professor Field believes such negative presump-
tions should exist only when “congressional legislation contravenes fundamental princi-
ples.” Id.
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ment of clarity in any other situation.””* While the validity of
the test is conceded,” the application of the clear statement test
has not always been consistent. This was especially true in
Dellmuth and Union Gas.

III. AppLicATION OF THE CLEAR STATEMENT TEST IN Dellmuth
AND Union Gas

During the October 1988 term, the Supreme Court decided
Dellmuth and Union Gas and applied the clear statement test
in each case to determine whether Congress’ abrogation intent
was sufficiently clear. The two cases illustrate divergent ap-
proaches in what is purportedly the same clear statement test.
This divergence not only highlights the flexibility still possible
in this “stringent test,””® but also reveals differing views about
the rationale supporting it. Ultimately, it is “unmistakably
clear” that there is little consensus on either the approach or the
necessity of the clear statement test in eleventh amendment
jurisprudence.

A. Dellmuth v. \Muth

The Court’s project in Dellmuth was to define the narrow
contours of the unmistakably clear statement test as formulated
in Atascadero State Hospital v. Scanlon.” In Dellmuth the
- Court stated, “Lest Atascadero be thought to contain any ambi-
guity, we reaffirm today that in this area of the law, evidence of
congressional intent must be both unequivocal and textual.”?
‘Textual evidence must be written in the “language of the stat-
ute””® and must demonstrate with “perfect confidence” that

Congress intended to abrogate the eleventh amendment.”” Any-

71. Will v. Michigan Dep’t of State Police, 109 S. Ct. 2304, 2314 (1989) (Brennan, J.,
dissenting). .

72. See Union Gas, 109 S. Ct. at 2303, 2304 (O’Connor, J., dissenting) (indicating
that although she agrees with Justice Scalia that Congress lacks the power to abrogate
the eleventh amendment, making the clear statement test irrelevant, she has partici-
pated in the clear statement inquiry because “that view does not command a majority of
the Court”); Hoffman v. Connecticut Dep’t of Income Maintenance, 109 S. Ct. 2818, 2824
(1989).

73. Dellmuth, 109 S. Ct. at 2400.

74. 473 U.S. 234 (1985). See supra text accompanying notes 62-65 for the formula-
tion of the clear statement test in Atascadero.

75. Dellmuth, 109 S. Ct. at 2401 (emphasis added).

76. Id. (quoting Atascadero, 473 U.S. at 242).

77. Id.
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thing less “will not suffice.””® Under this “simple” test,”® tradi-
tional methods of statutory interpretation are unavailing. A stat-
ute’s legislative history and underlying purposes are
“irrelevant.”®® Likewise, inferences obtained from the “statutory
structure,” no matter how logical their force, are insufficient to
abrogate sovereign immunity because such inferences by defini-
tion are not “unequivocal declarations” as required by the rule.®*

1. The facts

Dellmuth addressed whether the “comprehensive scheme”
enacted under the Education of the Handicapped Act (EHA)®?
abrogated the states’ sovereign immunity. Congress enacted the
EHA to ensure that children who are handicapped within the
meaning of the Act receive a free public education appropriate
for their needs.®®* The EHA provides that the parents of a handi-
capped child may challenge the sufficiency of their child’s “indi-
vidualized education program” in an administrative hearing and
may obtain subsequent judicial review in federal district court.**

Muth challenged the adequacy of his son’s individualized
education program under the EHA’s statutory procedure seeking
injunctive relief and attorneys’ fees.*® After an administrative
hearing the district court entered judgment against the Central
Bucks School District of Pennsylvania and the Commonwealth
of Pennsylvania, making them jointly and severally liable for at-
torneys’ fees and costs incurred due to delays in state adminis-
trative proceedings.®® The district court and the Court of Ap-
peals for the Third Circuit agreed® that the eleventh

78. Id. at 2402.

79. Id. at 2400.

80. Id. at 2401.

81. Id. at 2402.

82. Pub. L. No. 91-230, §§ 601-661, 84 Stat. 121, 175-87 (1970) (codified as amended
at 20 U.S.C. §§ 1400-1461 (1988)).

83. Dellmuth, 109 S. Ct. at 2398.

84. Id. at 2399. See also 20 U.S.C. § 1415 (1988).

85. Dellmuth, 109 S. Ct. at 2399. Muth also sought declaratory relief and reimburse-
ment for his son’s private-school tuition expenses incurred during the pendency of the
administrative challenge. Id.

86. Id. While the district court found the revised individualized education program
had been appropriate for the school year in question, the court awarded private tuition
expenses and attorney’s fees resulting from procedural infirmities in Pennsylvania’s ad-
ministrative proceedings. Id.

87. Muth v. Central Bucks School Dist., 839 F.2d 113 (3d Cir. 1988); Muth ex rel.
Muth v. Smith, No. 84-2032 (E.D. Pa. Aug. 28, 1986) (WESTLAW, DCTU database,
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amendment did not bar the judgment against the Common-
wealth of Pennsylvania because “the text of the EHA and its
legislative history leave no doubt that Congress intended to ab-
rogate the 11th amendment immunity of the states.””®® The Su-
preme Court disagreed with the courts below and reversed.®®

2. The Dellmuth Court’s analysis

In holding that the EHA did not satisfy the clear statement
test, the Supreme Court grouped the arguments for abrogation
into textual and nontextual classifications, depending on
whether the evidence of abrogation was found within the statu-
tory text. Under this classification scheme, the Court indicated
that the EHA'’s legislative history and underlying purposes were
nontextual arguments of congressional intent.?® Because of the
strictness of the statutory clarity required, the Court quickly
disposed of the nontextual arguments for abrogation. “If Con-
gress’ intention is ‘unmistakably clear in the language of the
statute,” recourse to legislative history will be unnecessary; if
Congress’ intention is not unmistakably clear, recourse to legis-
lative history will be futile, because by definition the rule of
Atascadero will not be met.”®* Accordingly, because the clear
statement test requires unmistakably clear statutory language,
the Court simply dismissed all nontextual arguments as “beside
the point.”®* The Court then turned to “the proper focus of an
inquiry into congressional abrogation:’®® the textual evidence.

In its inquiry into relevant textual evidence, the Court con-
sidered whether such evidence was ‘“unequivocal” in demon-
strating that the states’ sovereign immunity had been abrogated.
To answer this question, the Court considered the EHA’s statu-
tory provisions to determine whether Congress had chosen to ex-

1986 WL 10640 at 29-35). See also Muth v. Smith, 646 F. Supp. 280 (E.D. Pa. 1986)
(initial summary judgement in favor of Muth on the ground that Pennsylvania’s due
process procedures did not comply with the requirements of the EHA).

88. Dellmuth, 109 S. Ct. at 2399 (quoting Muth, 839 F.2d at 128).

89. Id. at 2400. Because the EHA was enacted pursuant to section 5 of the four-
teenth amendment, congressional power was explicitly assumed to exist under the
Court’s decision in Fitzpatrick v. Bitzer, 427 U.S. 445 (1976). See Dellmuth, 109 S. Ct. at
2400 n.1.

90. Dellmuth, 109 S. Ct. at 2400-01.

91. Id. at 2401.

92, Id.

93. Id. at 2402.

N
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ercise its “acknowledged powers of abrogation.”®* While no
“magic words” were required,®® the EHA'’s inferences suggesting
that Congress had intended for states to be liable did not meet
the unequivocal threshold of the clear statement rule. Because
“[t]he EHA makes no reference whatsoever to either the Elev-
enth Amendment or the States’ sovereign immunity,” and be-
cause it did not “address abrogation in even oblique terms,” the
Court concluded that the clear statement test had not been
met.®®

Responding to the “gist of the dissent’s argument . . . that
application of the governing law in Atascadero is unfair,” the
Court stated that “[t]his complaint appears to be premised on
an unrealistic and cynical view of the legislative process.”®” In
the Court’s view, if Congress actually intends to abrogate the
states’ constitutionally protected immunity from suit, it does not
intentionally drop “coy hints but [then] stop short of making its
intention manifest.”?® Therefore, a statute will meet the stric-
tures of the clear statement rule only if Congress makes an “un-
equivocal declaration” of abrogation that allows a court to con-
clude with “perfect confidence” that the political processes have
properly functioned and the states’ sovereign immunity has been
duly considered.?®

3. The Dellmuth Court’s rationale for its clear statement rule

The underlying rationale of the Dellmuth Court’s approach
is that the clear statement test is necessary to “temper Congress’
acknowledged powers of abrogation.”'*® Even though the Court
assumed Congress had the power to abrogate the states’ immu-
nity in this case,!*’ congressional power must be restrained to
protect “the fundamental constitutional balance between the
Federal Government and the States.”’°? As abrogation of sover-
eign immunity places “considerable strain” on the federalism
principles underlying the eleventh amendment, a “stringent”

94. Id. at 2400. .

95. See Pennsylvania v. Union Gas Co., 109 S. Ct. 2273, 2280 n.4 (1989).

96. Dellmuth, 109 S. Ct. at 2402.

97. Id. at 2401.

98. Id.

99. Id. at 2401-02.

100. Id. at 2400.

101. Id. at 2400 n.1.

102. Id. (quoting Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 238 (1985)).
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eleventh amendment test is “an essential component of our con-
stitutional structure.”’°® Because the principles underlying the
clear statement test are of constitutional significance, “imperfect
confidence” of abrogation intent will not satisfy the clear state-
ment rule'® even when “actual congressional intent”'°®* may be
logically inferred under normal rules of statutory construction.!*®

4. Justice Scalia’s concurring opinion

In a one-paragraph concurring opinion, Justice Scalia joined
the opinion of the Court “with the understanding that . . . ex-
plicit reference to state sovereign immunity or the Eleventh
Amendment” is not necessary to satisfy the clear statement
test.!? According to Justice Scalia, the clear statement test al-
lows congressional abrogation if the “statutory text . . . clearly
subjects States to suit”!°® so that “no fair doubt” regarding con-
gressional intent exists.%®

Although Justice Scalia paid lip service to the clear state-
ment rule in Dellmuth, his enthusiasm for the rule seems doubt-
ful. In Union Gas, he ridiculed the rule for “achiev[ing] the
worst of [two] worlds” because it ‘“perpetuates the complexities”
of Hans v. Louisiana'*® while denying the benefits Hans sought
to create.’’ Thus “[i]f Hans means only that federal-question
suits for money damages against the States cannot be brought in
federal court unless Congress clearly says so, it means nothing at
all.”112

103. Id. at 2400.

104. Id. at 2402.

105. See id. at 2405 (Brennan, J., dissenting) (stating that the Dellmuth majority
appears to agree with the dissent’s reading of “actual congressional intent”). See also
Will v. Michigan Dep’t of State Police, 109 S. Ct. 2304, 2314 (1989) (Brennan, J., dissent-
ing) (stating that the Court in Dellmuth “intimated that the clear-statement principle is
not simply a means of discerning congressional intent”).

106. See Delimuth, 109 S. Ct. at 2402.

107. Id. at 2403 (Scalia, J., concurring).

108. Id.

109. Cf. Pennsylvania v. Union Gas Co., 109 S. Ct. 2273, 2296 (1989) (Scalia, J.,
concurring in part and dissenting in part) (stating that “no fair doubt” remained that
Congress intended to abrogate the states’ sovereign immunity under “CERCLA as
amended by SARA”). See also infra text accompanying notes 173-75 for a discussion of
Justice Scalia’s opinion in Union Gas.

110. 134 U.S. 1 (1890). See supra notes 25-28 and accompanying text for a discus-
sion of Hans.

111. Union Gas, 109 S. Ct. at 2299 (Scalia, J., concurring in part and dissenting in
part).

112. Id.
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Only eight days after this rebuke, Justice Scalia refused to
apply the clear statement prong as part of the abrogation in-
quiry in Hoffman v. Connecticut Department of Income Main-
tenance.*®* He refused because “it makes no sense” to affirm the
constitutional principle of sovereign immunity and at the same
time assume “that Congress can override this principle by
statute.”***

5. The dissent’s views of the clear statement test

Writing for the dissent in Dellmuth, Justice Brennan ar-
gued that under the “standard method” for determining con-
gressional intent, there was “no doubt that Congress intended to
abrogate the 11th amendment immunity of the states.”*'® After
reviewing the EHA’s statutory scheme and finding that it had
placed an “overarching responsibility” upon the states, the dis-
sent had “no trouble” inferring abrogation of the eleventh
amendment from the “text of the EHA.”'®¢ Because Justice
Brennan felt that these inferences were both textual and une-
quivocal, he argued that “[t]he Court reaches the conclusion it
does only because it requires more than unequivocal text.”'

The dissent emphatically rejected the rationale underlying
the Court’s clear statement approach and concluded that the
eleventh amendment “is ‘unequivocally’ textually abrogated
when state amenability to suit is the logical inference from the
language and structure of the text.”*'® Responding to the Court’s
view that the eleventh amendment is “an essential component of
our constitutional structure,”'!® Justice Brennan flatly asserted,
“There simply is no constitutional principle of state sovereign
immunity.”*2° Unencumbered by arguments seeking to preserve
the “federal-state balance,” the dissent objected to the Court’s
approach because it rejected nontextual evidence of intent. The
dissent indicated that nontextual evidence such as an act’s legis-

113. 109 S. Ct. 2818, 2824 (1989) (Scalia, J., concurring in the judgment).

114. Id.

115. Dellmuth, 109 S. Ct. at 2403 (Brennan, J., dissenting) (quoting Muth v. Central
Bucks School Dist., 839 F.2d 113, 128 (3d Cir. 1988).

116. Id. at 2403-04.

117. Id. at 2405 (emphasis in original).

118. Id.

119. Id. at 2406 (quoting Dellmuth, 109 S. Ct. at 2400).

120. Id. at 2406 (quoting Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 259
(1985) (Brennan, J., dissenting)).
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lative history should be part of the analytical approach to deter-
mine Congress’ actual intent.'?! ,

While disagreeing with the Court’s conclusions and ap-
proach, the dissent was consistent with the Court in one respect:
the intent of Congress should be measured by the original intent
of the enacting Congress. Rather than advocating an approach
whereby the words of the United States Code are given their
“fair and reasonable meaning”'?? regardless of the date each
statutory provision was enacted, the dissent’s approach sought
to ascertain the will of Congress “when it enacted the EHA.”!23
Justice Brennan relied on Congress’ original intent when he ar-
gued that the Court’s “[r]etroactive application of new drafting
regulations” was “simply unprincipled”*2* because “there was no
rule in 1975 of the sort the Court” is now using to “gaug[e] the
Ninety-Fourth Congress’ intent.”125

Similarly, the majority understood the relevant intent to be
that of the enacting Congress when it dismissed possible evi-
dence of abrogation intent. The Court stated that “[i]t is far
from certain . . . that the 1986 Amendments to the Rehabilita-
tion Act are a useful guide to congressional intent in 1975.712¢
Although both the Dellmuth majority and dissent agreed that it
is the original congressional intent which is measured by the
clear statement test, even this agreement seemed to vanish in
Pennsylvania v. Union Gas Co.1%"

B. Pennsylvania v. Union Gas Co.
1. The facts

The United States brought suit against Union Gas Com-
pany to recover the costs of cleaning up a hazardous substance
at the nation’s first Superfund site.’?®* Union Gas Company re-
sponded by filing a third-party complaint against the State of
Pennsylvania. Noting that the state had an ownership interest in
the site, Union Gas Company asserted that the state was both a

121. Id.

122. See Pennsylvania v. Union Gas Co., 109 S. Ct. 2273, 2296 (1989) (Scalia, J.,
concurring in part and dissenting in part).

123. Dellmuth, 109 S. Ct. at 2407 n.3.

124. Id. at 2406.

125. Id. at 2407 (emphasis added).

126. Id. at 2401 (emphasis added).

127. 109 S. Ct. 2273 (1989).

128. Id. at 2276-77.
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“person”?® and an “owner or operator”'®*® subject to liability
within the meaning of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980 (CERCLA).**!

The district court dismissed the third-party complaint
against Pennsylvania, holding that states were immune from suit
because CERCLA does not satisfy the eleventh amendment’s
clear statement rule.'®?> The United States Court of Appeals for
the Third Circuit affirmed on the same ground, finding that
“CERCLA does not evidence congressional intent to abrogate
states’ eleventh amendment immunity.”*3?

While Union Gas Company’s petition for certiorari was
pending before the Supreme Court, Congress amended CERCLA
by passing the Superfund Amendments and Reauthorization Act
of 1986 (SARA).’** The Supreme Court granted certiorari, si-
multaneously vacated the court of appeals decision, and re-
manded the case for reconsideration in light of the SARA
amendments.'®® On remand, the court of appeals held that CER-
CLA, as amended by SARA, clearly expressed an intent to abro-
gate the states’ eleventh amendment immunity.'*® The Supreme
Court again granted certiorari'®” and affirmed.*®®

2. The Union Gas Court’s analysis

Applying the two-prong approach for finding eleventh
amendment abrogation,’®® the Court first answered the question
whether Congress had made its intention to abrogate the elev-
enth amendment “unmistakably clear.” The Court held that
CERCLA, and its amendments in SARA, “together convey a
message of unmistakable clarity: Congress intended that States
be liable along with everyone else for cleanup costs recoverable

129. See 42 U.S.C. § 9601(21) (1988).

130. See id. § 9601(20)(A). ‘ .

131. See Comprehensive Environmental Response, Compensation, and Liability Act
of 1980, Pub. L. No. 96-510, § 107, 94 Stat. 2767, 2781 (1980) (codified as amended at 42
U.S.C. § 9607 (1988)) (liability section of CERCLA).

132. United States v. Union Gas Co., 575 F. Supp. 949, 950-53 (E.D. Pa. 1983).

133. United States v. Union Gas Co., 792 F.2d 372, 383 (3d Cir. 1986).

134. Superfund Amendments and Reauthorization Act of 1986, Pub. L. No. 99-499,
100 Stat. 1613 (1986) (codified as amended in scattered sections of 42 U.S.C.).

135. Union Gas Co. v. Pennsylvania, 479 U.S. 1025 (1987).

136. United States v. Union Gas Co., 832 F.2d 1343 (3d Cir. 1987).

137. Pennsylvania v. Union Gas Co., 485 U.S. 958 (1988).

138. Pennsylvania v. Union Gas Co., 109 S. Ct. 2273, 2286 (1989).

139. See supra text accompanying notes 7-8.
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under CERCLA.”*** After deciding that CERCLA met the clear
statement prong, the Court found that Congress had power
under the commerce clause to abrogate the eleventh
amendment.'*!

The Court’s clear statement holding was purportedly based
on the Atascadero test.'*> However, the Court used an “analyti-
cal approach” distinct from the analysis used by the Court in
Dellmuth and prior decisions.!** One major departure in Union
Gas was the Court’s use of inferences derived from the statutory
text to suffice as evidence that Congress’ intent to abrogate the
eleventh amendment was “unmistakably clear in the language of
the statute.”#*

In addition to the Court’s reliance on statutory inferences,
another analytical departure was the Union Gas Court’s disre-
gard for the original intent of the enacting Congress. Instead of
searching the statutory text for evidence of intent at the time of
legislative enactment, the Union Gas Court accumulated evi-
dence to measure intent based on a “combination” of all “sec-
tions of the statute” within “CERCLA and SARA together.”'*
The Court felt that by viewing the statutory provisions together
to decipher congressional intent, a “cascade of plain language”
emerged.*®

Notwithstanding these significant differences, the Union
Gas Court did not purport to change the textual and unequivo-
cal requirements of the clear statement test. Although the
Union Gas decision did not expressly classify abrogation evi-
dence as either textual or nontextual, these classifications were
implicit in the Court’s opinion. The Court drew its analysis en-
tirely from the statutory text and placed no reliance on the leg-
islative history of CERCLA or SARA.!*" Similarly, although the

140. Union Gas, 109 S. Ct. at 2278.

141. Id. at 2281-86. See also supra text accompanying notes 13-18 for a discussion of
the Union Gas Court’s resolution of the power issue.

142. See Union Gas, 109 S. Ct. at 2277 (citing Atascadero State Hosp. v. Scanlon,
473 U.S. 234 (1985), and stating that Congress may override state sovereign immunity if
its intent is “unmistakably clear”).

143. Id. at 2291 (White, J., concurring) (indicating that the analytical approach
adopted by the Court in Union Gas had been rejected in Employees v. Missouri Dep’t of
Pub. Health and Welfare, 411 U.S. 279 (1973)).

144. See Union Gas, 109 S. Ct. at 2280. See also Atascadero State Hosp. v. Scanlon,
473 U.S. 234, 242 (1985).

145. Union Gas, 109 S. Ct. at 2278 n.2 (emphasis omitted).

146. Id. at 2279.

147. See id. at 2277-80.
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Union Gas Court did not expressly search for an “unequivocal
declaration” which specifically “address[ed] abrogation,”**® the
Court agreed that the abrogation evidence must be “unmistaka-
bly clear.”**® Noting that the clear statement test does not re-
quire explicit reference to the eleventh amendment or any other
“magic words,”*®® the Court concluded that statutory inferences
were sufficient to constitute unequivocal evidence of congres-
sional intent.’®

3. The Union Gas Court’s rationale

The Union Gas Court’s rationale for taking a different ana-
lytical approach than in Dellmuth is evident from the disagree-
ment the majority had with the “judicial headcount” argument
raised by Justice White.’®* In his separate opinion, Justice
White suggested that if the lower court judges who had heard
the case were divided on the issue of abrogation, then unmistak-
able statutory clarity must be missing.’®® The majority re-
sponded by hinting at the “fundamental reason” the Court had
taken a different analytical approach in Union Gas.'™ Justice
Brennan stated, “[S]urely judges can disagree about the content
and rigor of the standard of ‘unmistakable clarity,” and if they
do, they are likely to reach different results on States’ amenabil-
ity to suit for reasons having nothing to do with the statutory
language itself.”*®s

Because many Court members feel that the states’ sovereign
immunity is constitutionally protected by the eleventh amend-
ment,'®® faithful statutory interpretation is less important than

148. Dellmuth v. Muth, 109 S. Ct. 2397, 2402 (1989).

149. Union Gas, 109 S. Ct. at 2277 (quoting Atascadero State Hosp. v. Scanlon, 473
U.S. 234, 242 (1985)).

150. Id. at 2280 n4.

151. See id. at 2280.

152. See id. at 2278 n.2. (quoting Union Gas, 109 S. Ct. at 2290 (White, J., concur-
ring in the judgment)).

153. Justice White noted that in the court of appeals and the district court’s deci-
sions, United States v. Union Gas Co., 792 F.2d 372 (3d Cir. 1986); 575 F. Supp. 949
(E.D. Pa. 1983), only one of the four judges who examined abrogation found “ ‘unmistak-
able’ abrogation of the Eleventh Amendment” under CERCLA. Union Gas, 109 S. Ct. at
2289 (White, J., concurring in the judgment). This “is relevant because the disagreement
suggests that the statute’s provisions about State liability were certainly not ‘unmistaka-
bly clear.”” Id. at 2290. .

154. Union Gas, 109 S. Ct. at 2278 n.2.

155. Id. (emphasis added).

156. See id. at 2295-99 (Scalia, J., concurring in part and dissenting in part, joined
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the constitutional imperative they feel to uphold the states’ im-
munity.’®” Thus, where a statute arguably contemplates state
amenability to suit, their position requires “perfect confidence”
to find that the eleventh amendment has been abrogated. On the
opposite extreme, the Union Gas majority’s relaxation of the
standard of statutory clarity can be explained not by differences
between the statutory language at issue in Union Gas and
Dellmuth, but by the majority’s belief that sovereign immunity
is not founded upon constitutional principles.!®® As the Court it-
self recognized, the difference in the outcome between Union
Gas and Dellmuth was over the constitutional requirements of
the eleventh amendment and had “nothing to do with the statu-
tory language itself.”1%®

4. Justice White’s separate opinion

In part one of a two-part opinion, Justice White and three
other members of the Court strongly disagreed with the majority
on whether the clear statement test had been met in Union
Gas.*® These justices indicated that the Union Gas majority
had lost sight of the “underlying theory behind” the clear state-
ment rule which requires a “search for unmistakable proof that
Congress purposefully intended to set aside the States’ immu-
nity.”*®! By ignoring this requirement, these justices asserted
that Union Gas “substantially undermines our precedents.””¢?

Justice White identified two significant analytical depar-
tures that highlighted the divergent approach adopted by the

by Rehnquist, C.J., 0’Connor, J., and Kennedy, J., as to part II of the opinion) (conclud-
ing that “the Eleventh Amendment . . . reflectedf] a consensus that the doctrine of sov-
ereign immunity . . . was part of the understood background against which the Constitu-
tion was adopted”).

157. See Dellmuth, 109 S. Ct. at 2401-02 (Kennedy, J., joined by Rehnquist, C.J.,
White, J., and O’Connor, J.) (stating that “imperfect confidence [of congressional intent]
will not suffice given the special constitutional concerns in this area” of the eleventh
amendment). ‘

158. See supra text accompanying notes 119-20.

159. Union Gas, 109 S. Ct. at 2278 n.2.

160. See id. at 2289 (White, J., concurring in the judgement, joined as to part I,
regarding the clear statement test,.by Rehnquist, C.J., 0’Connor, J., and Kennedy, J.). It
should be noted that Chief Justice Rehnquist, Justice O’Connor and Justice Kennedy
joined Justice White in part I of his opinion concluding that the clear statement test had
not been met. They also agreed with Justice Scalia in his separate opinion that Congress
lacks the power to override the sovereign immunity of the states. Therefore, these three
dJustices dissented as to the entire opinion by the Court.

161. Id. at 2290 n.1.

162. Id.
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Court in Union Gas. One departure was the Court’s willingness
to “imply” congressional intent to abrogate sovereign immunity
“from [the Court’s] sense of what would best serve the general
policy ends Congress was trying to achieve in a statute.”’®® In
Justice White’s view, this departure was of such significance that
it “obliterated” the “entire purpose” of the clear statement
rule.’®* Justice White recognized that “overwhelming implica-
tions” from a statute may meet the textual and unequivocal re-
quirements of the clear statement test if those implications
“leave no room for any other reasonable construction” of the
statute.'®® However, he noted that because alternative inferences
existed to explain the statutory text of CERCLA and SARA
without implying abrogation,'®® such overwhelming implications
did not exist in this case. Therefore, according to Justice White,
the Court should be barred from making a policy choice between
alternate implications because the “ ‘clear statement’ rule man-
dates that the choice is to be left to Congress—to resolve with
an explicit declaration of its decision—and not to be implied by
this Court.”*¢’

Another analytical departure identified by Justice White
was the Court’s “ ‘combination’ analysis.” Instead of searching
for congressional intent on the dates CERCLA and SARA were
respectively passed, the Court “blurred” the search for congres-
sional intent by viewing the statute as amended.'®® Justice
White rejected this approach “outright.”*®® In his view, “[t]he
search for an ‘unmistakable statement’ of abrogation is the
search for unmistakable proof that. Congress purposefully in-
tended to set aside the States’ immunity. It is, therefore, the
search for a historical fact that either was or was not true at the
time Congress legislated.”*”® As applied to this case, Justice
White. viewed the proper analysis of congressional intent as
follows:

[Elither Congress abrogated the Eleventh Amendment when it

163. Id. at 2291.

164. Id.

165. Id. at 2294 (quoting Edelman v. Jordan, 415 U.S. 651, 673 (1974)).

166. See generally Union Gas, 109 S. Ct. at 2292-94 (noting that “everyone agrees -
that States may be liable . . . to the United States”). See also infra notes 234-38 and
accompanying text.

167. Id. at 2291 n.3.

168. Id. at 2290 n.1.

169. Id.

170. Id.
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enacted CERCLA ... or Congress did not do so until it
adopted SARA . . . or Congress did not have an intent to abro-
gate in either instance. Blurring the choice among these possi-
ble historical facts by resting on a ‘combination’ analysis is
only an effort to make this difficult case artificially easier.!™

Therefore, under his view, the Court’s approach of “parsing to-
gether various fragments scattered about a statute, as if it were
a legislative quote-acrostic,”*”? defeats the purposes underlying
the clear statement rule. i ‘

5. Justice Scalia’s concurring opinion

Justice Scalia, concurring that Congress’ abrogation intent
was unmistakably clear, articulated the essential disagreement
over congressional intent which divided the Court. Conceding
that Justice White’s conclusion regarding the clear statement is-
sue may be correct under “his methodology of considering CER-
CLA and SARA separately,” Justice Scalia concluded that Jus-
tice White’s “methodology is not mine nor, I think, the one that
courts have traditionally followed.”*”®* An approach which
“plumb([s] the intent of the particular Congress that enacted a
particular provision” was simply not the task of a court.'™
Under Justice Scalia’s approach, a court’s task is “to give fair
and reasonable meaning to the text of the United States Code”
without regard to Congress’ intent.*?®

IV. THE TEXTUAL AND UNEQUIVOCAL REQUIREMENTS OF THE
CLEAR STATEMENT TEST

While the Dellmuth and Union Gas Courts both purport to
use the clear statement test as a necessary predicate to analyze
congressional abrogation, the two opinions are at odds due to
their distinct analytical approaches: the Dellmuth Court search-
ing for express declarations to test the intent of a specific Con-
gress, the Union Gas Court relying on inferences derived from a

171. Id.

172. Id. at 2295 n.7.

173. Id. at 2295-96 (Scalia, J., concurring in part and dissenting in part).

174. Id. at 2296.

175. Id. See also Sunstein, Interpreting Statutes in the Regulatory State, 103

Harv. L. REv. 405, 428-31 (1989) (describing Justice Scalia’s view on legislative intent
and legislative history).
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combination of statutory provisions enacted “by various Con-
gresses at various times.”’'?®

Not only do the separate approaches clash, but each deci-
sion’s approach is motivated by a different rationale: Dellmuth
purporting to protect the constitutional immunity guaranteed by
the eleventh amendment, and Union Gas merely asking whether
the Congress has exercised its constitutional power. The differ-
ence in these underlying rationales is important. Unless the
Constitution protects state sovereign immunity, then a strict
clear statement test creates an unwarranted judicial veto over
valid congressional legislation. In other words, the rigor of.the
clear statement test is necessarily supplied by its rationale.

Although the majorities in Dellmuth and Union Gas disa-
gree over the analytical approach and rationale inherent in the
clear statement test, both Courts apparently agree that the clear
statement test requires that Congress’ abrogation intent be
“both unequivocal and textual.”*”” It also appears that both
Courts agree on the contours of the textual evidence require-
ment.!”® However, they remain far apart on what should be con-
sidered unequivocal evidence of congressional intent.

176. Union Gas, 109 S. Ct. at 2296 (Scalia, J., concurring in part and dissenting in
part).

177. Dellmuth, 109 S. Ct. at 2401. Both Dellmuth and Union Gas rely on the clear
statement test as articulated in Atascadero State Hosp. v. Scanlon, 473 U.S. 234 (1985).
See Dellmuth, 109 S. Ct. at 2400; Union Gas, 109 S. Ct. at 2277. See also supra notes 75,
139-42 and accompanying text. As articulated in Atascadero, the clear statement test
requires that congressional intent be “unmistakably clear in the language of the statute.”
Atascadero, 473 U.S. at 242. This is essentially synonymous with the “unequivocal and
textual” articulation in Dellmuth. That the Court intended the two expressions to be
synonymous is illustrated by the Dellmuth Court’s intention to merely “reaffirm” the
Atascadero test. The Dellmuth Court stated, “Lest Atascadero be thought to contain
any ambiguity, we reaffirm today that in this area of the law, evidence of congressional
intent must be both unequivocal and textual.” Dellmuth, 109 S. Ct. at 2401. Indeed,
while disagreeing with what should be considered unequivocal, the dissent in Dellmuth
did not take issue with this new articulation of the Atascadero test when it argued that
the Dellmuth majority was in error because the states’ sovereign immunity had been
“ ‘unequivocally’ textually abrogated.” See id. at 2405 (Brennan, J., dissenting). As the
“unequivocal” requirement is easily derived from the expression “unmistakably clear”
and as the “textual” requirement is essentially synonymous with the “language of the
statute” articulation in Atascadero, the Dellmuth expression in this Note is intended to
be merely a recital of the Atascadero test upon which both Courts rely.

178. There is some apparent confusion about the contours of the textual require-
ment of the clear statement test. This confusion was caused by Dellmuth’s classification
of a statutory provision as nontextual abrogation evidence. However, upon closer analysis
it appears that this confusion can be resolved. See infra text accompanying notes 180-92.
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A. The Textual Requirement of the Clear Statement Test

The Dellmuth Court initiated its analysis under the clear
statement test by classifying all arguments for abrogation as tex-
tual or nontextual. Because nontextual arguments are rejected
as “beside the point,”*™® this classification scheme has significant
consequences. Unfortunately, the Court did not provide any
principles for making such classifications, apparently assuming
the distinction between textual and nontextual evidence is obvi-
ous. However, Dellmuth’s classification of the amendments to
the Rehabilitation Act as nontextual abrogation evidence was
not obvious.8°

While the statutory scheme at issue in Dellmuth was cre-
ated by the EHA, respondent Muth argued that the Rehabilita-
tion Act Amendments of 1986'8! were a potential source of abro-
gation evidence. One provision in these amendments expressly
abrogates states’ eleventh amendment immunity for violations
of any “Federal statute prohibiting discrimination by recipients
of Federal financial assistance.”*®* Muth argued that “[i]f the
EHA is not a ‘Federal statute prohibiting discrimination by re-
cipients of Federal financial assistance,’ no federal statue is.”*®*
Although the Court did not expressly indicate why it classified
the Rehabilitation Act amendments as nontextual, it appears
upon close inspection that these statutory amendments should

179. Dellmuth, 109 S. Ct. at 2401.

180. Id. at 2400 (stating that the “[r]espondent supplements these [textual] points
with some nontextual arguments [including] the 1986 Amendments to another statute,
the Rehabilitation Act”).

181. Rehabilitation Act Amendments of 1986, Pub. L. No. 99-506, 100 Stat. 1807
(1986) (codified in scattered sections of 29 U.S.C. and at 42 U.S.C. § 2000d-7 (1988)).

182. 42 U.S.C. § 2000d-7(a) (1988). In its entirety this provision reads:

(1) A State shall not be immune under the Eleventh Amendment of the Con-

stitution of the United States from suit in Federal court for a violation of sec-

tion 504 of the Rehabilitation Act of 1973, title IX of the Education Amend-

ments of 1972, the Age Discrimination Act of 1975, title VI of the Civil Rights

Act of 1964, or the provisions of any other Federal statute prohibiting discrimi-

nation by recipients of Federal financial assistance.

(2) In a suit against a state for a violation of a statue referred to in paragraph

(1), remedies (including remedies both at law and in equity) are available for

such a violation to the same extent as such remedies are available for such a

violation in the suit against any pubic or private entity other than a state.
(citations omitted).

183. Brief of Respondent at 31-32, Dellmuth v. Muth, 109 S. Ct. 2397 (1989) (No.
87-1855). See also Brief of Amici Curiae in Opposition to Petition of Certiorari at 11-13,
Dellmuth v. Muth, 109 S. Ct. 2397 (1989) (No. 87-1855) (arguing that the EHA falls
within the provisions of 42 US.C. § 2000d-7(a)(1) of the Rehabilitation Act
amendments).
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have been classified as textual abrogation evidence and in fact
were so treated by the Court.

There is an important reason why the Rehabilitation Act
amendments should be properly classified as textual evidence of
abrogation: they literally are statutory as required by Atas-
cadero. Obviously, properly enacted statutes are binding law
whether enacted from an original bill or from a subsequent
amendment. The Court apparently agrees with this straightfor-
ward notion because it consistently has considered subsequent
amendments to be textual evidence. In Union Gas, the Court
vacated and remanded the original court of appeals decision to
reconsider congressional abrogation in light of the CERCLA
amendments.'® And in Dellmuth, the Court classified the 1986
amendments to the EHA as textual evidence.'®® Therefore, the
Rehabilitation Act amendments should not be classified differ-
ently from the EHA amendments unless there is some funda-
mental distinction between the two. '

One possible distinction is that the amendments to the
EHA directly amended the text of the EHA’s statutory scheme
at issue in Dellmuth, whereas the Rehabilitation Act amend-
ments did not directly amend the text of the EHA. Another po-
tential distinction is that the Rehabilitation Act amendments
did not specifically refer to the EHA but attempted to abrogate
the eleventh amendment in a broad fashion without specifically
identifying all of the statutes which prohibit “discrimination by
recipients of Federal financial assistance.”'®® However, while it
may be relevant that the Rehabilitation Act amendments did
not change the text of the EHA and did not explicitly abrogate
sovereign immunity for actions against the states, these ambigui-
ties should be accounted for under the unequivocal prong—not
the textual prong—of the clear statement test. These ambigui-
ties have no bearing on whether the evidence is textually or
nontextually based. Rather, they relate solely to the proper in-

184. Union Gas Co. v. Pennsylvania, 479 U.S. 1025 (1987).

185. Dellmuth, 109 S. Ct. at 2402. -

186. See supra note 182 quoting 42 U.S.C. § 2000d-7(a) (1988). The Court’s reluc-
tance to apply the Rehabilitation Act amendments’ abrogation provision is quite consis-
tent with Dellmuth’s approach to the clear statement rule. Since the rule is designed to
force Congress to make the abrogation decision, a broad abrogation statute effectively
neutralizes political accountability by passing the decision to the courts. By requiring
courts to interpret and apply ambiguous abrogation instructions, Congress is spared from
political opposition by states and others who are subsequently forced to take their case
to court.
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terpretation of statutory evidence. Therefore, no relevant dis-
tinction appears to exist for classifying one amendment as tex-
tual while classifying other amendments as nontextual.

Another reason the Rehabilitation Act amendments should
be classified as textual evidence is that it appears Dellmuth in
fact so treated these amendments. Because the Court indicated
that nontextual evidence should be dismissed as “beside the
point,”?®” their subsequent analysis sheds light on the true na-
ture of this evidence. As the Court did not dismiss this evidence
until after applying the Rehabilitation Act amendments to the
facts of the case, the Court must have actually considered the
amendments to be textual evidence. In its analysis, the Court
noted that the amendments could not apply because they abro-
gated the eleventh amendment only prospectively for “violations
that occur in whole or in part after October 21, 1986.7'% As the
issues in the lawsuit occurred before this date, the Court con-
cluded that the Rehabilitation Act amendments could not apply
of their own force. Therefore, the Court considered these
amendments relevant only to the extent they shed light on Con-
gress’ abrogation intent when it originally enacted the EHA. In
dismissing this latter contention, the Court indicated that “[i]t
is far from certain . . . that the 1986 Amendments to the Reha-
bilitation Act are a useful guide to congressional intent in
1975.7189

Although the Court may have been correct in concluding
that the amendments did not apply to the facts of this case nor
conclusively demonstrate evidence of Congress’ previous abroga-
tion intent, this conclusion merely answers the question whether
the abrogation evidence is unequivocal, not whether the statute
itself is nontextual. By failing to dismiss the Rehabilitation Act
amendments outright, the Court implicitly acknowledged that
these amendments constitute textual evidence. Therefore, all
statutory text, regardless of when or within what legislative en-
actment it becomes law, apparently constitutes textual evidence
under the clear statement rule.

The remaining classifications in Dellmuth are consistent
with the straightforward notion that textual evidence is simply
the statutory language of any validly enacted federal law. The

187. Dellmuth, 109 S. Ct. at 2401.
188. Id. at 2400-01 (quoting 42 U.S.C. § 2000d-7(b) (1988)).
189. Id. at 2401.
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statutory provisions of the EHA, as well as those from the 1986
amendments to the EHA, were classified as textual evidence of
abrogation.’®® Even the statutory purpose, enacted in the pream-
ble to the EHA legislation, was classified as textual evidence
notwithstanding it “simply ha[d] nothing to do with the States’
sovereign immunity.”*®* In contrast, the EHA’s legislative his-
tory contained outside the statutory text was dismissed without
consideration as irrelevant nontextual evidence.'®

Union Gas supports a straightforward notion of the textual
evidence requirement because it also relied exclusively on statu-
" tory text in its analysis. While not explicitly classifying the argu-
ments for abrogation as textual or nontextual, the analysis in
Union Gas ignored any reliance on the legislative history of
CERCLA or SARA.*® This lack of reliance is especially notable
because Justice Brennan, who wrote the majority opinion in
Union Gas, had previously noted his opposition to the omission
of legislative history in his dissenting opinion in Dellmuth.'®*
Nevertheless, in addition to ignoring legislative history, the
Union Gas Court refrained from attempting to derive congres-
sional intent from its own notions of the statute’s overall pur-
pose. Although respondent Union Gas Company tried to invoke
the underlying purposes of CERCLA in its argument,'®® the
Court did not rely on the statutory purpose even though the
Court ultimately held for Union Gas Company.®¢

The refusal to consider the statutory purpose in Union Gas
provides a clear example of the straightforward nature of the
textual classification. In Union Gas, the Court ignored the statu-
tory purpose when it was derived from the nature of CERCLA.
Yet in Dellmuth, the Court classified the EHA’s statutory pur-
pose as textual evidence when expressed in the statute’s pream-

190. See id. at 2402.

191. Id.

192, Id. at 2401.

193. See Union Gas, 109 S. Ct. at 2277-80.

194. Dellmuth, 109 S. Ct. at 2406 (Brennan, J., dissenting).

195. Union Gas, 109 S. Ct. at 2291 (White, J., concurring in the judgment) (citing
United States v. Union Gas Co., 792 F.2d 372, 381 (3d Cir. 1986) which summarizes
respondent’s contention before the Third Circuit Court of Appeals regarding the com-
prehensive nature of CERCLA).

196. While the Court briefly identified the purpose of CERCLA in a single sentence,
this was merely by way of background to the analysis which followed. See Union Gas,
109 S. Ct. at 2277. See also id. at 2291 & n.3 (White, J., concurring in the judgment)
(noting that it is the respondent, not the Court, who “finds much significance” in the
“purposes of CERCLA”).
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ble.’®” This dichotomy indicates that the textual requirement is
a strict one based solely on the form of the evidence rather than
its substance. Accordingly, the textual requirement limits the
Court’s permissible analysis solely (and simply) to abrogation
evidence enacted in statutory text.

B. The Unequivocal Requirement of the Clear Statement
Test

- Although the two opinions appear to agree on the classifica-
tion of textual and nontextual abrogation evidence, the question
of what is required for unequivocal abrogation evidence leaves
the Courts far apart. This gap is exemplified by the two Courts’
different analytical approaches to determine whether congres-
sional intent is unmistakably clear.

In Dellmuth, the Court searched for an “unequivocal decla-
ration” to determine if Congress had abrogated the states’ sover-
eign immunity*®® while in Union Gas, the Court inferred abroga-
tion by accumulating statutory evidence.!®® In further contrast,
the Dellmuth Court measured congressional intent at the time
of statutory enactment?®® while the Union Gas Court discovered
intent by viewing the statutory text as a whole.2®* The uncer-
tainty created by these distinct approaches raises a number of
questions. :

1. Statutory inferences

One question raised by the Dellmuth and Union Gas opin-
ions is whether inferences should be drawn from the statutory
text in determining Congress’ abrogation intent. Although
neither opinion held that inferences from statutory provisions
are nontextual,?*? Dellmuth seemed to preclude almost all infer-
ences under the unequivocal prong of the clear statement test.

197. Dellmuth, 109 S. Ct. at 2402.

198. Id. at 2402. See also id. (noting that “[tjhe EHA makes no reference to the
Eleventh Amendment or the States’ sovereign immunity . . . . [n]or does [it] address
abrogation in even oblique terms”).

199. See infra notes 215-27 and accompanying text.

200. See supra notes 122-26 and accompanying text.

201. See supra notes 145-46, 168-72 and accompanying text.

202. See Dellmuth, 109 S. Ct. at 2402 (grouping “permissible inferences” within its
discussion of textual abrogation evidence); Union Gas, 109 S. Ct. at 2277-80 (basing the
Court’s analysis and conclusions on the inferences drawn from statutory language). See
also id. at 2291, 2293-94 (White, J., concurring in the judgment) (arguing against the
Court’s use of inferences but recognizing that inferences are acceptable under the Court’s
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In Dellmuth, the Court considered and rejected several in-
ferences drawn from the EHA'’s statutory text. For example, the
Court considered one provision of the EHA amendments which
allowed an award of attorneys’ fees if a “State . . . unreasonably
protracted the final resolution of [an] action or proceeding” to
enforce the EHA 2°® The Court ignored the logical inference that
a state normally cannot prolong a suit without being a party it-
self. The Court instead found that because the provision did not
specifically address which parties are subject to suit, but merely
addressed which parties are liable for attorneys’ fees, no abroga-
tion intent could be found.?** ' _

Another provision creating logical inferences of abrogation
was the EHA’s judicial review section.?*® The EHA grants gen-
eral jurisdiction to federal district courts to “grant such relief as
the court determines is appropriate” for “any party aggrieved”
by noncompliance with the administrative process required by
the Act.2°® Because ‘“the state is responsible for guaranteeing
that a child will receive both the substantive and procedural
rights set forth in the Act,”?°” and because state responsibility
implies that “Congress clearly contemplated litigation under the
Act against a state in the federal courts,”?°® the strength of this
inference made it “the centerpiece of the Court of Appeals tex-
tual analysis.”?°® Nevertheless, the court dismissed this inference

abrogation precedents).

203. 20 U.S.C. § 1415 (e)(4)(G) (1988). This section provides:

The provisions of subparagraph (F) [reducing the amount of attorneys’ fees

awarded to a prevailing parent or guardian in defined circumstances] shall not

apply in any action or proceeding if the court finds that the State or local
educational agency unreasonably protracted the final resolution of the action

or proceeding or there was a violation of this section.

Id.

204. Dellmuth, 109 S. Ct. at 2402. However, the Court’s argument construed the
statutory provisions at issue very narrowly. While 20 U.S.C. § 1415(e)(4) (1988) dealt
solely with attorneys’ fees, these provisions have meaning only in the context of the stat-
utory remedial procedures and federal court jurisdiction available under the remainder
of the EHA. See 20 U.S.C. § 1415 (1988).

205. 20 U.S.C. § 1415(e)(2) (1988).

206. Id. See also Dellmuth, 109 S. Ct. at 2400 (discussing 20 U.S.C. § 1415 (e)(2)
(1988)).

207. Muth v. Central Bucks School Dist., 839 F.2d 113, 129 (3d Cir. 1988) (quoting
David D. v. Dartmouth School Comm., 775 F.2d 411, 422 (1st Cir. 1985)).

208. Id.

209. Dellmuth, 109 S. Ct. at 2402. The Court apparently erred when it stated that
20 U.S.C. § 1400 (b)(9) rather than 20 U.S.C. § 1415(e)(2) was “the centerpiece of the
Court of Appeal’s textual analysis.” Dellmuth, 109 S. Ct. at 2402. This is because the
Court refers to the court of appeal’s “centerpiece” as providing “judicial review for ag-
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of abrogation and along with it the “most basic of political
knowledge that free public education is provided by and under
the aegis of the states.”?'° ,

Responding to these forceful inferences of congressional ab-
rogation intent, the Court laid down the strict rule that “a per-
missible inference . . . . would not be the unequivocal declara-
tion which, we reaffirm today, is necessary before we will
determine that Congress intended to exercise its powers of abro-
gation.”?'* However, the Court did acknowledge that the statu-
tory structure of the EHA implies ‘“that States were intended to
be subject to damages actions.”?!2 The Court stated, “We recog-
nize that the EHA’s frequent reference to the States, and its de-
lineation of the States’ important role in securing an appropriate
education for handicapped children, make the States, along with
local agencies, logical defendants in suits alleging violations of
the EHA.”?3

Despite the “logical force” of these acknowledged infer-
ences, the Court classified them as merely ‘“permissi-
ble”—implying that other plausible inferences exist which ex-
plain the states’ role under the statute, and at the same time
allow the states to retain their sovereign immunity. The Court
did not, however, outline these other plausible inferences, and
the dissent cast doubt on whether the Court could have had any
in mind. The dissent asserted, ‘“[W]here a State has elected to
provide educational services to the handicapped [child] directly,
or where under the EHA [the State] is required to provide direct
services, the State would appear to be the only proper defendant
in a federal action to enforce EHA rights.”?'* Because the Court

grieved parties.” Id. As section 1415 (e)(2) does provide judicial review whereas section
1400(a)(9) merely provides a statutory preamble specifying the findings of Congress,
compare 20 U.S.C. § 1415(e)(2) (1988) with 20 U.S.C. § 1400(b)(9) (1988), and as the
court of appeal’s decision focuses much more attention on the federal jurisdictional pro-
visions of section 1415(e)(2) than on section 1400(b)(9), compare Muth v. Central Bucks
School Dist., 839 F.2d 113, 119, 126, 129-30 (3d Cir. 1988) with id. at 128, and finally,
because the Court had already concluded its discussion of section 1400(b)(9), see
Dellmuth, 109 S. Ct. at 2402, it is apparent that the court meant to refer to section
1415(e)(2) as the “centerpiece of the Court of Appeal’s textual analysis” rather than sec-
tion 1400(b)(9).

210. Muth v. Central Bucks School Dist., 839 F.2d 113, 129 (3d Cir. 1988) (quoting
David D. v. Dartmouth School Comm., 775 F.2d 411, 422 (1st Cir. 1985)).

211. Dellmuth, 109 S. Ct. at 2402.

212. Id.

213. Id. See also id. at 2403 (Brennan, J., dissenting) (discussing some of the “over-
arching responsibilities placed upon the States” by the EHA).

214. Id. at 2404 (Brennan, J., dissenting) (emphasis added).
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acknowledged that the inferences at issue in Dellmuth had great
logical force, the Court’s holding may properly be interpreted as
precluding not only perm1551ble inferences, but also the best pos-
sible inferences.

In sharp contrast, the majority in Union Gas relied exten-
sively on inferences to establish congressional intent even
though there was “room” for other “reasonable construction[s]”
of the statute. The primary inference of abrogation relied upon
by the Court was drawn from CERCLA’s definitions of “per-
sons”2'® and of “owners or operators.”?!® Under CERCLA, states
are explicitly included in the definition of “persons” while “own-
ers or operators” are “defined by reference to certain activities
that a ‘person’ may undertake.”?'” Unless excluded from these
definitions, owners or operators may be liable for clean-up costs
under the general liability provisions of the Act.!®

Section 101(20)(D) of SARA excludes from the definition of
owners or operators “States that ‘acquired ownership or control
involuntarily . . . by virtue of its function as sovereign.’ ’%!®
However, this exclusion does not apply to “any State or local
government which has caused or contributed to the release . . .
of a hazardous substance.”??° This section further provides that
by causing or contributing to a release, “a State or local govern-
ment shall be subject to the provisions of this [Act] in the same
manner and to the same extent, both procedurally and substan-
tively, as any nongovernmental entity, including liability.””??*
From this provision, added by SARA, the Court inferred that
Congress had abrogated the states’ sovereign immunity because
“the ‘exclusion’ furnished to the States in § 101(20)(D) would be
unnecessary unless such a background understanding were at
work.”’222 '

Similarly, the Union Gas Court reviewed another statutory
provision and again found that Congress had implicitly abro-
gated the states’ sovereign immunity. Section 107(d)(2) of CER-
CLA provides that a state will not be liable for damages caused

215. 42 U.S.C. § 9601(21) (1988).

216. Id. at § 9601(20)(A).

217. Union Gas, 109 S. Ct. at 2277.

218. See 42 U.S.C. § 9607(a) (1988).

219. Union Gas, 109 S. Ct. at 2277 (quoting 42 U.S.C. § 9601(20)(D) (1988)). See
infra note 267 for the complete text of section 9601(20)(D).

220. 42 U.S.C. § 9601(20)(D) (1988).

221. Id. See also Union Gas, 109 S. Ct. at 2278.

222. Union Gas, 109 S. Ct. at 2278.



1190 BRIGHAM YOUNG UNIVERSITY LAW REVIEW  [1990

by its “actions taken in response to an emergency created by

. . a hazardous substance . . . from a facility owned by another
person.”??3 However, this exception “shall not preclude liability
for costs or damages as a result of gross negligence or intentional
misconduct by the State.”??* Noting that this provision explicitly
recognized a state’s potential liability if it mishandled hazardous
waste clean-up operations, the Court concluded that Congress
implicitly intended to abrogate the states’ sovereign immunity;
“Congress need not exempt States from liability” when they
properly manage clean-up procedures “unless they would other-
wise be liable.””?2®

Finally, the Court indicated that under CERCLA’s citizen
suit provisions, civil actions against a state were allowed only “to
the extent permitted by the eleventh amendment to the Consti-
tution.”??®¢ Noting that the Union Gas case was not a citizen
suit, the Court inferred that the reservation of states’ rights
against abrogation for citizen suits “would be unnecessary if
Congress had not elsewhere in the statute overridden the States’
immunity from suit.””?*?

Although the above inferences pointed toward Congress’
“background understanding” that abrogation was intended, they
did not provide the unequivocal declaration of abrogation con-
templated by Dellmuth.?*® However, the Court may have found
the required declaration by analogy to Congress’ express abroga-
tion of the federal government’s sovereign immunity under
CERCLA. Section 120(a)(1) of CERCLA states that “[e]ach de-
partment, agency, and instrumentality of the United States (in-
cluding the executive, legislative, and judicial branches of gov-
ernment) shall be subject to, and comply with, this chapter in
the same manner and to the same extent, both procedurally
and substantively, as any nongovernmental entity, including li-
ability under [the Act].”’%*®

It was “highly significant” to the Court that section

223. 42 U.S.C. § 9607(d)(2) (1988).

224, Id.

225. Union Gas, 109 S. Ct. at 2278.

226. Id. at 2279 (quoting 42 U.S.C. § 9659(a)(1) (1988)).

227. Union Gas, 109 S. Ct. at 2279.

228. See Dellmuth, 109 S. Ct. at 2402. But see Union Gas, 109 S. Ct. at 2293
(White, J., concurring in the judgment) (stating that “[t]he Court argues that the last
clause of the last sentence of § 9601(20)(D) . . . provides the clear statement of abroga-
tion required by our cases”).

229. 42 U.S.C. § 9620(a)(1) (1988) (emphasis added).
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101(20)(D) of SARA used “mirroring language” to describe the
states’ potential liability.?*® Section 101(20)(D) provides that the
exclusion from liability given to states that involuntarily acquire
hazardous waste sites

shall not apply to any State or local government which has
caused or contributed to the release . . . of a hazardous sub-
stance . . . and such a State or local government shall be sub-
ject to the provisions of this chapter in the same manner and
to the same extent, both procedurally and substantively, as
any nongovernmental entity, including liability under [the
Act]*®

“[T]herefore, Congress must have intended to override the
States’ immunity from suit [in section 101(20)(D) of SARA], just
as it waived the Federal Government’s immunity in § 120(a)(1)
[of CERCLA].”2%2 ,

From these statutorily based inferences and this “mirroring
language,” the Union Gas Court concluded that Congress in-
tended “that States would be liable in any circumstance de-
scribed in [the general liability section of CERCLA] from which
they were not expressly excluded.”?*® This presumption of state
liability, created in Union Gas, turned Dellmuth’s inference rule
on its head and revealed the disparity of approach used in the
two opinions. While in Dellmuth the Court had strictly “reaf-
firmed” that even the best permissible inferences were not
enough to abrogate sovereign immunity, in Union Gas the Court
was willing to infer complete abrogation of the eleventh amend-
ment except where states were expressly excluded from liability.
By creating opposing presumptions of state amenability to fed-
eral suit, the acceptable use of inferences remains an open ques-
tion after Dellmuth and Union Gas.

To fill this void, Justice White proposed using the Edelman
rule, which allows inferences when there is “ ‘no room for any
other reasonable construction’ of the statute in question.”?**
This alternate inference rule could be construed as splitting the
difference between Dellmuth and Union Gas by approving abro-
gation inferences as long as they are reasonable. However, in

230. Union Gas, 109 S. Ct. at 2279.

231. 42 U.S.C. § 9601(20)(D) (1988) (emphasis added).

232. Union Gas, 109 S. Ct. at 2279.

233. Id. at 2278.

234. Id. at 2294 (White, J., concurring in the judgment) (quoting Edelman v. Jor-
dan, 415 U.S. 651, 673 (1974)).
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Justice White’s view, the “existence of an alternate, nonabrogat-
ing ‘reasonable’ interpretation . . . dictates rejection of [the ab-
rogation] view.”?%® Therefore, instead of asking whether abroga-
tion itself may be reasonably inferred, Justice White
understands the Edelman rule to “trump” abrogation if any al-
ternate inference exists. ‘

Although stated differently than Dellmuth’s heavy pre-
sumption against inferences, Justice White’s alternate inference
rule leads to the same result. Because non-abrogating statutory
interpretations almost always exist, abrogation inferences can
likewise be avoided under this rule. One nonabrogating inference
which can almost always be used to limit statutory provisions
implying state amenability to suit is the assumption that these
provisions apply solely to the federal government.2*® This alter-
nate inference was used in Union Gas. In his separate opinion,
Justice White indicated that the Court’s abrogation inferences
under CERCLA and SARA make “perfectly good sense without
any contortion . . . to imply an intent of Congress to abrogate
the Eleventh Amendment.”?*” This is because “everyone agrees
that States may be liable under [these Acts]: the liability of the
Commonwealth of Pennsylvania to the United States.”23#

~ Justice White indicated that a rule which precludes abroga-
tion inferences, when alternate nonabrogating inferences exist,
was not new. What was new was Union Gas’ approach because it
allowed abrogation inferences in the face of alternate nonabro-
gating inference of federal enforcement. Elaborating on this
point, Justice White stated in Employees v. Missouri Depart-
ment of Public Health and Welfare,** that “the precise analyti-
cal approach” used in Union Gas had previously been “re-
jected.”?*® Therefore, he argued that the Court “should
conclude, as [the Court] did in Employees, that Congress’ intent
could have been to let the Act’s policies be achieved through en-
forcement actions taken by the Federal government against the -

235. Id.

236. See id. at 2291, 2292 & n.4., 2293-94 (countering the majority’s inferences by
the alternate inference that statutory provisions inferring state amenability to suit refer
solely to state liability to the federal government).

237. Id. at 2292.

238. Id.

239. 411 U.S. 279 (1973).

240. Union Gas, 109 S. Ct. at 2291 (White, J., concurring in the judgment).
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States . ... and not through litigation by private parties
against the States.”?*!
In Union Gas, the majority conceded that CERCLA’s dis-
cussion of state liability would not be rendered meaningless by
“inferring state liability to the federal government.*** However,
resting its conclusion on the “highly specific” nature of the abro-
gation-inferring provisions of CERCLA and SARA and on the
fact that “no explicit statutory authorization is necessary before
the Federal Government may sue a State,” the Union Gas Court
ignored Justice White’s stand-by alternative inference that these
provisions could be interpreted as merely authorizing state ame-
nability to enforcement suits by the federal government.*?
Nevertheless, only eight days after Dellmuth and Union
Gas, the Supreme Court relied on Justice White’s alternate-in-
ference rule to neutralize a statute which appeared to explicitly
abrogate sovereign immunity. Writing for a plurality in Hoffman
v. Connecticut Department of Income Maintenance,®** Justice
White stated that an apparently explicit abrogation provision
was “not render[ed] irrelevant” by the nonabrogating “construc-
tion we give” to it.2*® The statutory provision in Hoffman stated,
“[N]otwithstanding any assertion of sovereign immunity . . . a
determination by [a] court . . . arising under [this section] bmds
governmental units.”?*¢ Because “[t]he section applies to the
Federal Government as well,”?*” Justice White felt that his alter-

241. Id.

242. Id.

243. Id. at 2279-80 (emphasis omitted).

244. 109 S. Ct. 2818 (1989) (plurality opinion by White, J.).

245. Id. at 2823. ’

246. 11 U.S.C. § 106(c) (1988). In its entirety, section 106(c) states:

(c) Except as provided in subsections (a) and (b) of this section and notwith-

standing any assertion of sovereign immunity—

‘(1) a provision of this title that contains “creditor,” “entity,”
or “governmental unit” applies to governmental units;
and

(2) a determination by the court of an issue arising under
such a provision binds governmental units.

See also Hoffman, 109 S. Ct. at 2822-23.

247. Hoffman, 109 S. Ct. at 2822-23. The plurality also contrasted the wording of 11
U.S.C. § 106(c) (1988) with the express, but narrow, abrogation provisions of section
106(a)-(b) concluding that if section 106(c) were construed to abrogate sovereign immu-
nity, it “would apply in a scattershot fashion to over 100 Code provisions. » Hoffman, 109
S. Ct. at 2822. The plurality also noted that the section 106(c) only applied to * ‘issues”
which differed from the term “claim” used in section 106(a)-(b) and from the terms
“cases” and “proceedings” used elsewhere in the statute. Id. at 2823. Finally, the Court
felt the wording was “more indicative of declaratory and injunctive relief than of mone-
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nate-inference approach precluded the logical inference that
states were subject to private suits. If Justice White’s view is
correct and liability to the federal government is a reasonable
statutory construction, then the alternate inference rule is
nearly tantamount to a rule precluding inferences altogether.

While the dismissal-of-logical-inferences approach used in
Dellmuth and the alternate-inference approach advocated by
Justice White may both seem extreme, they are consistent with
the stated goal of the clear statement test: “perfect confidence”
of congressional intent.2*®* Therefore, perhaps the more salient
issue is not whether inferences should be allowed but whether
perfect confidence is a legitimate goal. To answer the latter
.question, the assumptions and purposes inherent in the clear
statement test must be analyzed as well. These assumptions and
purposes are discussed in detail in Part V.

2. Congressional intent

In addition to the uncertainty created by the differing ap-
proaches to statutory inferences, the Dellmuth and Union Gas
opinions raise the question whether congressional intent means
the literal intent of the enacting Congress or if congressional in-
tent is merely a convenient fiction for making sense of the provi-
sions of a statute.?*® In Dellmuth, the opinions of both the ma-
jority and the dissent assumed that the intent of the enacting
Congress is conclusive under the unequivocal prong of the clear
statement test.?*® The respondent in Dellmuth also shared this
assumption.?®® In contrast, the Court in Union Gas blurred the

tary recovery.” Id.

248. Dellmuth, 109 S. Ct. at 2401.

249. For sources discussing statutory interpretation and congressional intent, see
generally Sunstein, supra note 75, at 428-34; Note, Clear Statements, supra note 22, at
894 (stating that the Supreme Court “now invokes a literalist reading of statutory terms
as a surrogate for actual legislative intent”); Easterbrook, Statutes’ Domains, 50 U. CHL
L. REv. 533, 547 (1983) (stating that “[bJecause legislatures comprise many members,
they do not have ‘intents’ or ‘designs,” hidden yet discoverable); Frankfurter, Some Re-
flections on the Reading of Statutes, 47 CoLum. L. Rev. 527, 539 (1947) (stating “[a]ll
these years I have avoided speaking of the ‘legislative intent’ and I shall continue to be
on guard against using it . . . . [Courts] do not delve into the mind of legislators or their
draftsmen, or committee members”).

250. See supra text accompanying notes 122-26.

251. Respondent Muth, the father of the handicapped child, argued that the 1986
amendments to the Rehabilitation Act demonstrated congressional intent as it existed in
1975, when the EHA was passed. In his brief he stated, “This amendment—which was
passed by a unanimous vote in both Houses—reflects Congress’ intent in enacting the
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focus on congressional intent as evidenced by its * ‘combination’
analysis,” which conceived of an aggregate congressional intent
directed towards the entire statutory scheme.25?

The Court’s ability to discover congressional intent is ham-
pered not only by the Court’s disagreement regarding the con-
cept of congressional intent, but by the Court’s formulation of
the clear statement rule which prohibits the use of legislative
history. Under this formulation, even if the Court could agree
when congressional intent should be measured, the Court’s abil-
ity to accurately ascertain such intent may be minimized to the
point that deciphering congressional intent may not be more
than a rhetorical goal.

Circumventing these difficulties, Justice Scalia replaced the
search for congressional intent with the search for the most logi-
‘cal interpretation of the United States Code as amended.?s
Under his approach, consideration of a statute’s legislative his-
tory is insignificant. A court’s task is

not to enter the minds of the Members of Congress—who need
have nothing in mind in order for their votes to be both lawful.
and effective—but rather to give fair and reasonable meaning
to the text of the United States Code, adopted by various Con-
gresses at various times.?**

While Justice Scalia’s approach overcomes the problem of
determining when and how to measure congressional intent, it
also may undercut some of the rationale underlying the clear
statement test. If the goal of the clear statement test were
merely to ascertain the most logical interpretation of a given
statutory provision, normal rules of statutory construc-
tion—including the use of legislative history—would seem best
suited for this purpose. However, normal rules of statutory con-
struction are ignored precisely because the goal of the test does
not include making the most sense of the United States Code.
Rather, the test seeks to protect the sovereign immunity of the

EHA originally in 1975.” Brief of Respondent at 32 n.48, Dellmuth v. Muth, 109 S. Ct.
2397 (1989) (No. 87-1855) (emphasis added) (citations omitted). See also Dellmuth, 109
S. Ct. at 2401 (quoting from Brief of Respondent). The petitioner may not have shared
this view of Congressional intent. See Brief for Petitioner at 49, Delimuth v. Muth, 109
S. Ct. 2397 (1989) (No. 87-1855) (stating that “[n]either the language of the EHA nor its
1986 amendment provide evidence that Congress intended to sweep away the States’
immunity when it legislated in this area”) (emphasis added).

252. Union Gas, 109 S. Ct. at 2290 n.1 (White, J., concurring in the judgment).

253. Id. at 2296 (Scalia, J., concurring in part and dissenting in part).

254, Id. .
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states by requiring that Congress squarely consider and specifi-
cally reject the sovereign immunity of the states.?®®* By requiring
Congress to be politically accountable for stripping away the
states’ sovereign immunity, the real issue for the Court is not
whether the most accurate interpretation of the Code entails
eleventh amendment abrogation, but whether the states oppos-
ing abrogation had the opportunity to do so. Accordingly, Jus-
tice Scalia’s plain meaning approach could undercut the purpose
of the clear statement test—to assure that battles over abroga-
tion occur in the halls of Congress rather than before the bar of
the federal courts.

However, Justice Scalia’s approach undercuts the purpose
of the clear statement test only if the “fair and reasonable
meaning” of the Code somehow misrepresents Congress’ actual
intent.?®® If one assumes that the Code says exactly what Con-
gress intended and that the Code’s language is the best way to
alert opponents that the federal-state balance is being altered,
then Justice Scalia’s approach harmonizes with both the clear
statement’s preclusion of legislative history as well as its goal of
making Congress politically accountable for eleventh amend-
ment abrogation. Therefore, confusion over when and how to
measure congressional intent could be alleviated if “fair and rea-
sonable” statutory interpretations suffice to put opponents of
abrogation on notice.

‘3. Complete or partial abrogation

The third concern raised by the Court’s divergent ap-
proaches in Dellmuth and Union Gas is whether a statute’s ab-
rogation language should be interpreted to completely abrogate
sovereign immunity or whether the statute’s immunity is abro-
gated only with respect to a portion of the statute. Notwith-
standing the complaints articulated in Dellmuth and Union
Gas,?” the Court in both cases assumed that the issue before it

255. Cf. United States v. Bass, 404 U.S. 336, 349 (1971) (stating that “the require-
ment of [a] clear statement assures that the legislature has in fact faced, and intended to
bring into issue, the critical matters involved in the judicial decision” affecting “the fed-
eral-state balance”).

256. Dellmuth apparently assumes that a “fair and reasonable” statutory interpre-
tation is misleading because only unequivocal statements from the statute, rather than
logical inferences, suffice to abrogate the states’ sovereign immunity. See supra text ac-
companying notes 211-13. '

257. In Dellmuth, the dissent complained that the Court’s holding precluding any
abrogation ignored that in some circumstances “the State would appear to be the only
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was complete abrogation.?®® However, the statutory text in both
cases appeared to abrogate the eleventh amendment for some,
but not all, purposes. Because the Court felt the issue was
whether the statutory scheme completely abrogated the elev-
enth amendment, the majority opinions necessarily had to ig-
nore relevant statutory provisions in reaching their ultimate
conclusions—Dellmuth ignoring the limited instances where ab-
rogation was allowed and Union Gas overlooking the instances
where abrogation was denied. By assuming that the clear state-
ment test requires complete abrogation, the Court appears to
have ignored what Congress “clearly” intended even though the
underlying rationale of the clear statement test requires strict
judicial adherence to Congress’ ‘“unequivocal declaration[s].”**°
In Dellmuth, the Court dismissed an amendment to the
EHA which precluded a “reduction of attorney’s fees . . . ‘if the
court finds that the State or local educational agency unreasona-
bly protracted the final resolution of the action.’”*** As dis-
cussed above,?®! the Court ignored the amendment’s logical in-
ference that if a state could prolong a federal suit it must be
subject to the jurisdiction of the federal courts. The Court justi-
fied this result by indicating that because the amendment dealt
solely with the subject of attorneys’ fees and did “not alter or

proper defendant in a federal action to enforce EHA rights.” Dellmuth, 109 S. Ct. at
2404 (Brennan, J., dissenting). Moreover, the dissent noted that under the Court’s hold-
ing “it is not even clear that in those situations where the State is the only proper de-
fendant, an action could always be brought against the State even in state court.” Id. at
2404 n.1 (emphasis in original) (citing Will v. Michigan Dep’t of State Police, 109 S. Ct.
2304, 2308-10 (1989)).

In Union Gas, Justice White argued against the “view that limitless State liability
under CERCLA is the best means to achieve the statute’s ends.” Union Gas, 109 S. Ct.
at 2291 n.3 (White, J., concurring in the judgment). He proposed an interpretation of
SARA that entailed only a limited form of abrogation and consequent liability on the
states. See id. at 2293 n.5.

258. In Dellmuth the Court stated, “The question before us is whether the Educa-
tion of the Handicapped Act abrogates the States’ Eleventh Amendment immunity from
suit in the federal courts.” Dellmuth, 109 S. Ct. at 2398. In Union Gas, the Court stated,
“This case presents the question[] whether the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA) as amended by the Superfund
Amendments and Reauthorization Act of 1986 (SARA), permits a suit for monetary
damages against a State in federal court.” Union Gas, 109 S. Ct. at 2276 (citations
omitted).

259. See Dellmuth, 109 S. Ct. at 2402.

260. Id. at 2400 (quoting 20 U.S.C. § 1415 (e)(4)(G) (1988)).

261. See supra notes 203-04 and accompanying text.
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speak to what parties are subject to suit,” complete abrogation
could not be found.?%2

However, the Court appeared to be answering the wrong
question when it agreed that the attorneys’ fees provisions were
not “directly relevant.”?¢® Because the courts below had awarded
attorneys’ fees against the state,2®* the Court could have con-
strued these provisions to abrogate the eleventh amendment
solely as to these costs. Abrogation under the statute for attor-
neys’ fees would have been a logical interpretation of the EHA
because a State officer may be sued for injunctive relief under
the Supreme Court’s precedents beginning with Ex parte
Young.?¢®* Because respondent Muth’s initial suit sought injunc-
tive relief against a state officer, in addition to attorneys’ fees,
limiting abrogation solely to attorneys’ fees would have benefit-
ted Muth in his injunction request.2®® Nevertheless, under the
Court’s narrow statutory construction, no abrogation intent ex-
isted under any portion of the EHA including the provisions
dealing with attorneys’ fees. ,

Just as the Court too narrowly construed the abrogation-in
ferring statutory provisions in Dellmuth, the Court in Union
Gas may have construed the abrogation-enabling text of SARA
too broadly. According to Justice White, the abrogation-enabling
provision upon which the Union Gas Court relied “only applies
to facilities acquired by State and local governments ‘tnvolunta-
rily . . . by virtue of [their] function[s] as sovereign.’ ’2¢” Be-
cause the facilities at issue were acquired voluntarily,?®® the ab-

262. Dellmuth, 109 S. Ct. at 2402.
263. Id.
264. Id. at 2399.
265. 209 U.S. 123, 159-60 (1908).
266. Dellmuth, 109 S. Ct. at 2399.
267. Union Gas, 109 S. Ct. at 2293 (White, J., concurring in the judgment) (quoting
42 U.S.C. § 9601(20)(D) (1988) (emphasis added)). In its entirety this section states:
(D) The term “owner or operator” does not include a unit of State or local
government which acquired ownership or control involuntarily through bank-
ruptcy, tax delinquency, abandonment, or other circumstances in which the
government involuntarily acquires title by virtue of its function as sovereign.
The exclusion provided under this paragraph shall not apply to any State or
local government which has caused or contributed to the release or threatened
release of a hazardous substance from the facility, and such a State or local
government shall be subject to the provisions of this chapter in the same man-
ner and to the same extent, both procedurally and substantively, as any non-
governmental entity, including liability under section 9607 of this title.
42 U.S.C. § 9601(20)(D) (1988).
268. Involuntary acquisitions are defined as those acquired “through bankruptcy,
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rogation-enabling provision was irrelevant. Therefore, Justice
White accused the majority of finding abrogation under a provi-
sion which was inapplicable to the facts of the case.

While the Court brushed this statutory interpretation
aside,?®® Justice White argued that the Court was “plainly
wrong.”?”® He felt that the abrogation-enabling provision was
necessarily limited by the rest of the section which applied
solely to involuntary owners of hazardous waste sites. If this pro-
vision “is the means by which Congress intended to make the
States liable to suit . . . States would remain immune for sites
which they owned and operated by choice.”"* Under this inter-
pretation, “[a] State would be immune from private suit . . . for
costs associated with the clean-up of a State-created, owned and
operated hazardous-waste dump, but it would be liable for dis-
charges at sites it acquired when an owner abandoned his prop-
erty.”?”? Therefore, “[u]lnder the Court’s reading of the statute,
we are left with the paradox of Congress being tougher on States
that find themselves involuntary operators of waste sites, than it
was on those that had owned and operated such facilities on
their own accord.”?”® As this result could not be correct, Justice
White concluded that the Court’s attempt to use this provision
to infer complete abrogation ignored the plain meaning of the
statute upon which it purportedly found unmistakable statutory
clarity.

Rather than overlook relevant statutory language to deter-
mine complete abrogation as was done in both Dellmuth and
Union Gas, Justice White suggested a limited approach to the
abrogation issue. He noted that if he were to accept the Court’s
_ view that the abrogation-enabling provision in Union Gas was
unmistakably clear, then a proper interpretation of the provision
would make “State and local governments . . . liable only if they

tax delinquency, abandonment, or other circumstances in which the government involun-
tarily acquires title by virtue of its function as sovereign.” 42 U.S.C. § 9601(20)(D)
(1988). In Union Gas, the State acquired “a permanent easement or fee title to much of
the site.” Brief for Respondent at 3, Pennsylvania v. Union Gas Co., 109 S. Ct. 2273
(1989) (No. 87-1241); see aiso Union Gas, 109 S. Ct. at 9276 (stating that Pennsylvania
acquired “easements to the property”).

969. The Court stated that “[s]ection 101(20)(D) obviously explains and qualifies
the entire definition of ‘owner or operator'—not just that part of the definition applica-
ble to involuntary owners.” Union Gas, 109 S. Ct. at 2280.

270. Id. at 2293 (White, J., concurring in the judgment).

271. Id.

272. Id.

273. Id.
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have ‘caused or contributed’ to a release of toxic materials.”’2™*
Therefore, if the provision

is the source of the Eleventh Amendment waiver, and if—as
the Court contends its provisions are meant to address all state
and local governments that own or operate toxic sites, then
perhaps Congress abrogated the Eleventh Amendment only far
enough to make States liable under this less stringent [’caused
or contributed”] rule—[regardless of] whether they are volun-
tary or involuntary owners of a site.2”

~ This narrow approach which construes abrogation for some,
but not all, purposes of a statute was followed in Hoffman v.
Connecticut Department of Income Maintenance.?’® Writing for
the plurality, Justice White affirmed the court of appeals’ find-
ing of abrogation “only to the extent necessary for the bank-
ruptcy court to determine a state’s rights in the debtor’s es-
tate.”*”” This partial-abrogation approach contrasts significantly
with the approaches of Union Gas and Dellmuth in which com-
plete abrogation was either inferred or denied.

Because the underlying rationale of the clear statement rule
is that abrogation significantly alters the balance of power be-
tween the federal government and the states, it seems odd that
the abrogation issue should be considered an all-or-nothing pro-
position. Assuming that abrogation power exists, surely it is
more reasonable to construe abrogation narrowly, as suggested
by Justice White, than to allow abrogation for all purposes, es-
pecially when those purposes may not be presented by the facts
before the Court. Therefore, limited abrogation seems to harmo-
- nize the need to preserve the federal-state balance and at the
same time recognize that some statutory inferences are too
strong to be ignored.

274. Id. at 2293 n.5.

275. Id.

276. 109 S. Ct. 2818 (1989).

277. Id. at 2821-22 (quoting In re Willington Convalescent Home 850 F.2d 50, 55
(2d Cir. 1988)). While the Court affirmed the lower court’s limited abrogation conclusion,
this was not the issue before the Supreme Court. Just as the Court has defined the abro-
gation issue broadly in Dellmuth and Union Gas, in Hoffman the Court was primarily
concerned with the broad abrogation question of “whether § 106(c) of the Bankruptcy
Code, 11 U.S.C. § 106(c), authorizes a bankruptcy court to issue a money judgment
against a state that has not filed a proof of claim in the bankruptcy proceeding.” Id. at
2821. To this broader question, the Court held that section 106(c) “did not abrogate the
Eleventh Amendment immunity of the States.” Id. at 2824.
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4. General authorization rule

A final question raised by the contrasting approaches of
Dellmuth and Union Gas is the contours and force of the rule
prohibiting “[a] general authorization for suit in federal
court.”??® As discussed above,?”® this prohibition was used in
Dellmuth to strike down “the centerpiece of the Court of Ap-
peal’s textual analysis” because general authorizations are “not
the kind of unequivocal statutory language sufficient to abrogate
the Eleventh Amendment.”?®® The Court of Appeals for the
Third Circuit had agreed with the reasoning of the first circuit
which explained the EHA’s general grant of federal jurisdic-
tion?®' as follows:

The culmination of the [EHA’s] state administrative appeals
process is the right of any party “aggrieved” by the decision or
procedure employed to take the matter to either state or fed-
eral court. Obviously, since the state is responsible for guaran-
teeing that a child will receive both the substantive and proce-
dural rights set forth in the Act, Congress intended that the
State should be named as an opposing party, if not the sole
party, to the proceeding. The legislative history reinforces this
view.282

Thus, under the view of the first and third circuits, the general
right of persons “aggrieved” to sue in federal court, combined
with the logical inference that states are the most likely defend-
ants in such a suit, created unmistakable clarity that abrogation
was intended by Congress. However, without even discussing the
lower courts’ inference arguments, the Supreme Court struck
down the EHA’s jurisdictional statute under the prohibition
against general authorizations to suit.*®®

This use of the general authorization prohibition is signifi-
cant because the abrogation inference at issue in Dellmuth prob-
ably met Justice White’s alternate-inference test. Because no
reasonable nonabrogating inference existed to explain the EHA’s

278. Dellmuth, 109 S. Ct. at 2402 (quoting Atascadero State Hosp. v. Scanlon, 473
U.S. 234, 246 (1985)). -

279. See supra note 205-12 and accompanying text.

280. Dellmuth, 109 S. Ct. at 2402 (quoting Atascadero, 473 U.S. at 246).

281. See 20 U.S.C. § 1415(e)(2) (1988).

982. Muth v. Central Bucks School Dist., 839 F.2d 113, 129 (3d Cir. 1988) (quoting
David D. v. Dartmouth School Comm., 775 F.2d 411, 422 (1st Cir. 1985)) (citations
omitted). -

283. Dellmuth, 109 S. Ct. at 2402.
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jurisdictional grant, this case may have properly allowed the ab-
rogation inference articulated by the courts of appeals to satisfy
the clear statement test. The federal government does not ap-
pear to meet the definition of a party allowed to sue a state be-
cause the party entitled to sue in federal court is defined under
the Act by reference to the “aggrieved” parents or guardian of
the handicapped child entitled to assistance under the EHA. 28
- Therefore, federal enforcement actions against the states under
the jurisdictional sections of the EHA do not seem possible. For
this reason, “the State would appear to be the only proper de-
fendant in a federal action to enforce EHA rights.”?®s By elimi-
nating a compelling abrogation inference where the clear state-
ment test’s strict rule against inferences had failed, the Court
elevated the general authorization prohibition into a potent
weapon against abrogation.

In contrast to the Dellmuth Court’s use of the general au-
thorization prohibition, the Court in Union Gas specifically
rested its finding of abrogation on “[t]wo general terms.”2%¢
These “terms, among others, describe those who may be liable
under CERCLA for the costs of remedial action: ‘persons’ and
‘owners or operators.’”?*” As “ ‘States’ are explicitly included
within the statute’s definition of ‘persons’” and as “[t]he term
‘owner or operator’ is defined by reference to certain activities
that a ‘person’ may undertake,” the Court found that these
“general terms” abrogated the states’ sovereign immunity,2s8

One possible explanation for the difference between the two
cases is that the jurisdictional provisions at issue in Dellmuth
did not explicitly subject states to potential liability as did the
definitional terms at issue in Union Gas. Without an explicit
reference to states, the lower courts relied on inferences to sub-
ject the state to suit in Dellmuth. However, this distinction ap-
pears to be insignificant because the Court did not quarrel with
the impact of the forceful abrogation inferences in Dellmuth. In-
deed, the Court seemed to agree that there was no other possible
explanation for the EHA provisions at issue other than state

284. See 20 U.S.C. § 1415(b), (e)(2) (1988).

285. Dellmuth, 109 S. Ct. at 2404 (Brennan, J., dissenting).

286. Union Gas, 109 S. Ct. at 2277 (emphasis added).

287. Id.

288. Id. at 2277-78. The Court in Union Gas did not rely solely on the definition of
these general terms but also buttressed its opinion by relying on other statutory
passages. Id. at 2278-80.
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amenability to private suit.2®® Therefore, the fact that states
were not explicitly mentioned as potential defendants under the
EHA does not appear to adequately explain the different use of
the general authorization prohibition in Dellmuth and Union
Gas.

Another possible explanation for the difference in the two
cases is that the general authorization prohibition is specifically
limited to “general authorizations for suit in federal court.”*®°
As the “trigger words”?®* “persons” and “owners or operators”
at issue in Union Gas invoked multiple statutory provisions, in
addition to authorizing “suit in federal court,” the prohibition
against general authorizations may simply have been inapplica-
ble. However, this explanation does not adequately address the
vice which the general authorization prohibition attempts to
remedy. Authorizations for suit in federal court are inadequate
to abrogate the eleventh amendment only when they are too
general; therefore, the general trigger words in Union Gas suf-
fered from essentially the same vice. As general statements are
antithetical to the clarity required by the clear statement test,
the general authorization rule must be meant to preclude any
general statutory term which ostensibly subjects a state to suit
in federal court. Therefore, the two Courts’ contrasting attitudes
toward general authorizations seem to be in conflict.

While the approach in Union Gas may be criticized for ig-
noring the general authorization prohibition, strict adherence to
this prohibition also raises concerns. Under the approach
adopted by the Court in Dellmuth, abrogation statutes are vul-
nerable to attack on two fronts. First, a broadly worded abroga-
tion statute could fail by definition under the prohibition be-
cause it is too general; second, a narrowly drawn abrogation
statute could be ignored if the Court views the issue as com-
plete, rather than partial, abrogation.?** Therefore, if the general
authorization prohibition is aggressively applied, as it was in
Dellmuth, only a slim middle ground may exist for an abroga-

289. See Dellmuth, 109 S. Ct. at 2405 (Brennan, J., dissenting) (noting that “{t]he
Court does not seem to disagree with [Justice Brennan’s] analysis of actual congressional
intent”).

290. Id. at 2402 (quoting Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 246
(1985)) (emphasis added).

291. Cf. Hoffman v. Connecticut Dep’t of Income Maintenance, 109 S. Ct. 2818,
2822 (1989) (relating respondent’s argument that the “trigger words™ “ ‘creditor,’ ‘entity,’
or ‘governmental unit’ ” apply to states. See 11 U.S.C. § 106(c)(1) (1988)).

292. See supra text accompanying notes 274-77.



‘1204 BRIGHAM YOUNG UNIVERSITY LAW REVIEW  [1990

tion provision to avoid classification as being too general or too
narrow. : :

V. JusTIFICATION OF THE CLEAR STATEMENT TEST

Although Dellmuth and Union Gas appear to agree on the
scope and application of the clear statement test’s textual re-
quirement, the Court continues to disagree over the unequivocal
requirement. But while it is apparent that Dellmuth and Union
Gas adopt different approaches to determine congressional in-
tent under the rubric of the clear statement test, it is not appar-
ent which approach should be followed in subsequent eleventh
amendment cases. Because Dellmuth represents a significant an-
alytical departure from traditional methods of determining con-
gressional intent,??® the strict approach in Dellmuth should bear
the burden of persuasion. Complaining that this strict approach
has failed to meet its burden, Justice Brennan stated,

[T]he Court has never explained why it is that the constitu-
tional principle it has created should require a novel approach
to ascertaining congressional intent. As I said in Atascadero,
“special rules of statutory drafting are not justified (nor are
they justifiable) as efforts to determine the genuine intent of
Congress; no reason has been advanced why ordinary canons of
statutory construction would be inadequate to ascertain the in-
tent of Congress.” I entirely fail to see . . . why . . . the Court
in the Eleventh Amendment context insists on setting up ever-
tighter drafting regulations . . . . A genuine concern to iden-
tify Congress’ purpose would lead the Court to consider both
the logical inferences to be drawn from the text and structure
of [a statute] and the statute’s legislative history in deciding
whether Congress intended to subject States to suit in federal
court.?®* '

While the reason for the clear statement test’s “special rules
of statutory drafting” may never have been fully articulated, the
test’s justification follows logically from its requirement of “per-
fect confidence.”?®® This requirement is considered necessary to
ensure that Congress has adequately considered the important
federal-state balance before making states liable to suit. If “per-

293. See Dellmuth, 109 S. Ct. at 2406 (Brennan, J., dissenting); Union Gas, 109 S.
Ct. at 2295-96 (Scalia, J., concurring in part and dissenting in part).

294. Dellmuth, 109 S. Ct. at 2406 (Brennan, J., dissenting) (quoting Atascadero, 473
U.S. at 254 (emphasis in original) (citations omitted).

295. Dellmuth, 109 S. Ct. at 2401.
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fect confidence” is required to determine what “Congress in fact
intended,”?*® then it cannot be achieved apart from a strict ap-
proach which eliminates all potential error. That is why the
Dellmuth approach uses “ever-tighter drafting regulations” and
discourages the use of inferences, which are by their nature sub-
ject to potential error and therefore cannot give unequivocal
assurance.?®’ :

In contrast, the approach used in Union Gas seems to be a
sort of verbal sophistry. Although Union Gas purportedly re-
quires “unmistakably clear” statutory language, in reality its ap-
proach settles for the best judgment of what “Congress must
have intended.”?*® The approach adopted by Union Gas seems
adequate only if “fair and reasonable confidence,”**® rather than
“perfect confidence,” is the threshold of clarity for abrogating
the eleventh amendment. Accordingly, the underlying question
is not which opinion’s approach best interprets Congress’ intent,
but whether perfect confidence should be required at all. The
reason advanced for requiring absolute certainty is that, unlike
individuals or businesses, states have a “constitutional role”
which “sets them apart.”*® Because the “federal-state bal-
ance”®! is at stake, any act by Congress which upsets this equi-
librium “should not be easily inferred.”*°? Remarkably, however,
the constitutional justification for “perfect confidence” is funda-
mentally at odds with some of the underlying assumptions of the
clear statement test. This conflict seriously undermines the
foundation upon which the test rests.

A. The Underlying Assumptions of the Clear Statement
Test

The clear statement test rests on the following assumptions:
First, the states’ sovereign immunity is essential to “the funda-

296. Id. .

297. See Union Gas, 109 S. Ct. at 2291-92 (White, J., concurring in the judgment)
(stating that “the entire purpose of our ‘clear statement’ rule would be obliterated if this
Court were to imply Eleventh Amendment abrogation from our sense of what would best
serve the general policy ends Congress was trying to achieve in a statute . . . even ifit is
“atent’ in the statutory scheme, or an advisable means of achieving the statute’s ends”).

298. Id. at 2279.

299. Id. at 2296 (Scalia, J., concurring in part and dissenting in part).

300. Welch v. Texas Dep’t of Highways and Pub. Transp., 483 U.S. 468, 477 (1987).

301. United States v. Bass, 404 U.S. 336, 349 (1971).

302. Welch, 483 U.S. at 477 (quoting Parden v. Terminal Ry., 377 U.S. 184, 198
(1964) (White, J., dissenting)).
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mental constitutional balance between the Federal Government
and the States;”’*°* second, the political process is the primary
means “[t]o temper Congress’ acknowledged abrogation pow-
" ers;”®* and third, without an unequivocal statement in the stat-
utory text, perfect confidence will not exist that the political
process has properly functioned.®®® Thus, the issue is posed
starkly: Are the assumptions underlying the clear statement test
consistent with the test’s frequently articulated goal of main-
taining the federal-state balance?

One of the significant issues dividing the Court in Dellmuth
and Union Gas is whether sovereign immunity is a constitution-
ally protected “component of our constitutional structure.”3°®
While a constitutional amendment would appear to elevate sov-
ereign immunity to the sphere of constitutional protection (at
least to the extent of the eleventh amendment’s literal lan-
guage),®®” Justice Brennan “maintain(s] that . . . ‘there simply
is no constitutional principle of state sovereign immunity.’ *°8
The importance of the ultimate resolution of this debate cannot

303. Dellmuth, 109 S. Ct. at 2400 (quoting Atascadero State Hosp. v. Scanlon, 473
U.S. 234, 238 (1985)).

304. Id. Unlike the first and third assumptions, the second assumption is not explic-
itly mentioned in the Delimuth and Union Gas opinions. However, it follows from the
very nature of the test, which assumes that a clear congressional statement can override
the sovereign immunity of the states. While Justice Scalia objects to this assumption, see
Hoffman v. Connecticut Dep’t of Income Maintenance, 109 S. Ct. 2818, 2824 (1989)
(Scalia, J., concurring in the judgment), as does Justice Stevens with regards to his views
of the literal language of the eleventh amendment, see Union Gas, 109 S. Ct. at 2286, the
very existence of a test measuring Congress’ abrogation intent implicitly assumes that
the political process is the primary means of preserving the states’ sovereign immunity.
As one commentator stated, “That a clear statement rule can be consistent with the . . .
view of the national political process as the source of the states’ protection hardly seems
novel.” Brown, supra note 22, at 390. Cf. Garcia v. San Antonio Metro. Transit Auth.,
469 U.S. 528, 556 (1985) (holding that the primary protection afforded the states under
the tenth amendment is the national political process), cert. denied, 488 U.S. 889 (1988);
South Carolina v. Baker, 108 S. Ct. 1355 (1988) (reaffirming Garcia); Brown, supra note
22, at 379 (arguing that the procedural safeguards afforded the states through the politi-
cal process as articulated in Garcia may apply in the context of the eleventh amendment
and that the clear statement test “might be a way for the judiciary to ensure that the
national political process has protected the states”) (emphasis in original).

305. Dellmuth, 109 S. Ct. at 2401-02.

306. Compare id. at 2400 with id. at 2406 (Brennan, J., dissenting).

307. Union Gas, 109 S. Ct. at 2286 (Stevens, J., concurring) (stating that the “literal
interpretation of the plain language of the Eleventh Amendment” may not be abrogated
by Congress “under the Commerce Clause, or any other provision of the Constitution”).

308. Delimuth, 109 S. Ct. at 2406 (Brennan, J., dissenting joined by Marshall, J.,
Blackmun, J. and Stevens, J.) (quoting Atascadero State Hosp. v. Scanlon, 473 U.S. 234,
259 (1985) (Brennan, J., dissenting)).
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be overemphasized. If sovereign immunity is merely a compo-
nent of comity, erected by stubborn precedents,**® then the
quest for absolute clarity would seem to be an unjustifiable exer-
cise contravening the Court’s “duty ‘to give effect, if possible, to
every clause and word of a statute.’ ”*'® Moreover, if the Court
fails to implement the intent of Congress in its quest to main-
tain the federal-state balance, it may upset the fundamental
constitutional balance between the legislature and the judici-
ary.?"! Therefore, a consensus regarding the constitutional foun-
dation of sovereign immunity is crucial to a consensus on the
justification of the clear statement test.

While a constitutional justification would directly support
the clear statement test, the second assumption—that the politi-
cal process is the primary means of protecting the federal-state
balance—appears to contradict the constitutional justification of
the clear statement test.®!? The assertion that Congress may ab-
rogate the states’ sovereign immunity subject only to the politi-
cal process seems to assume that sovereign immunity is not
founded upon constitutional principles. As Justice Stevens so
succinctly put it, “a statute cannot amend the Constitution.”**?
Yet the Court implicitly assumed sovereign immunity was not
constitutionally required in Dellmuth when the Court “acknowl-
edged” Congress’ extensive “powers of abrogation.”®* Similarly,
in Union Gas the Court indicated that “[i]t would be difficult to
overstate . . . . the vastness of [the commerce] power” which
“confers on Congress the power of abrogation.”*!®

Ironically, however, four of the Justices who upheld the
strict clear statement test advanced in Dellmuth disagree that

309. See Union Gas, 109 S. Ct. at 2286 (Stevens, J., concurring) (stating that there
are “two Eleventh Amendments;” one is the literal interpretation of the words of the
eleventh amendment while the other is the broader principle of sovereign immunity er-
ected by the Court’s precedents beginning with Hans v. Louisiana, 134 U.S. 1 (1890)).

310. Hoffman v. Connecticut Dep’t of Income Maintenance, 109 S. Ct. 2818, 2823
(1989) (quoting United States v. Menasche, 348 U.S. 528, 538-39 (1955)).

311. See Note, supra note 20, at 1448. See also United States v. American Trucking
Ass'ns, 310 U.S. 534, 542 (1940) (stating that “[i]n the interpretation of statutes, the
function of the courts is easily stated. It is to construe the language so as to give effect to
the intent of Congress”).

312. But cf. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985) (hold-
ing that the states’ role in the federal system is primarily guaranteed by the structure of
the national political process rather than by the tenth amendment’s guarantee reserving
all nondelegated powers to the states), cert. denied, 488 U.S. 889 (1988).

313. Union Gas, 109 S. Ct. at 2286 (Stevens, J., concurring).

814. Dellmuth, 109 S. Ct. at 2400.

315. Union Gas, 109 S. Ct. at 2284-85.
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the political process is the primary protection afforded to states
by the eleventh amendment.**® In addition to their understand-
ing that “sovereign immunity . . . was part of the understood
background against which the Constitution was adopted and
which its jurisdictional provisions did not mean to sweep away,”
Justice Scalia, joined by Chief Justice Rehnquist, Justice
O’Connor, and Justice Kennedy, agreed that the states’ sover-
eign immunity was not to be left to the political will of Con-
gress.®'” These Justices agreed with prior Court opinions that
sovereign immunity was “inherent in the constitutional plan.”*®
They also indicated that because Congress has legislated for
nearly one-hundred years under the assumption that states are
protected from private damage actions created by federal laws,
“[i]t is impossible to say how many extant statutes would have
included an explicit preclusion of suits against States if it had
not been thought that such suits were automatically barred.”**®

The view of these Justices was also reinforced by the history
of the seventeenth amendment, which eliminated the election of
senators by state legislatures.’?® In Union Gas the Justices
stated,

If it had been known at thfe] time [the seventeenth amend-
ment was ratified] that the Federal Government could confer
upon private individuals federal causes of action reaching state
treasuries; and if the state legislatures had had the experience
of urging the Senators they chose to protect them against the
proposed creation of such liability; it is not inconceivable, espe-
cially at a time when voluntary state waiver of sovereign immu-

' nity was rare, that the Amendment (which had to be ratified
by three-quarters of the same state legislatures) would have
contained a proviso protectmg against such incursions upon
state sovereignty.3!

It is surprising then, that the Justices holding these views would
implicitly assume that Congress may override the eleventh
amendment by meeting the strictures of the clear statement
test.

316. See Dellmuth, 109 S. Ct. at 2398.

317. Union Gas, 109 S. Ct. at 2297 (Scalia, J., concurring in part and dissenting in
part, joined as to his dissent by Rehnquist, C.J., O’Connor, J., and Kennedy, J.).

318. Id. (quoting Monoco v. Mississippi, 292 U.S. 313, 329 (1934)).

319. Id. at 2298.

320. U.S. ConsT. amend. XVIL

321. Union Gas, 109 S. Ct. at 2298-99,
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Noting the inconsistency of “permitting Congress to over-
rule” the “fundamental principle of federalism evidenced by the
Eleventh Amendment,” Justice Scalia stated: “I think it plain
that the position adopted by the Court contradicts the [constitu-
tional] rationale of Hans.”*?? Because this inconsistency is im-
plicit in the clear statement test, Justice Scalia refused to con-
sider the test when he wrote his concurring opinion in Hoffman
v. Connecticut Department of Income Maintenance, only eight
days after writing his dissent in Union Gas.**® Justice O’Connor
also appears to understand the inconsistency inherent in the
clear statement test,??* although she did not refuse to decide the
merits of the clear statement issue.??®

A possible explanation for the continued support by Chief
Justice Rehnquist, Justice O’Connor, and Justice Kennedy of a
strict clear statement test is their belief that the eleventh
amendment creates a constitutional imperative to maintain sov-
ereign immunity. For this reason, they have been willing to sup-
port the clear statement test as the only practical restraint left
to preserve state sovereign immunity despite the inconsistency
in their view. However, this result-oriented approach to consti-
tutional adjudication ignores the long-term ramifications which
follow from repeatedly assuming that untempered abrogation
power exists. As Justice Brennan keenly observed in Union Gas,

[slince Employees, we have twice assumed that Congress has
the authority to abrogate States’s immunity when acting pur-
suant to the Commerce Clause . . . . It is no accident, there-
fore, that every Court of Appeals to have reached this issue has
concluded that Congress has the authority to abrogate States’
immunity from suit when legislating pursuant to the plenary
powers granted it by the Constitution.2¢

Accordingly, although the clear statement test may be a conven-

322. Id. at 2299 (referring to Hans v. Louisiana, 134 U.S. 1 (1890)).

323. See Hoffman v. Connecticut Dep’t. of Income Maintenance, 109 S. Ct. 2818,
2824 (1989) (Scalia, J., concurring in the judgment).

324. See Union Gas, 109 S. Ct. at 2303-04 (O’Connor, J., concurring); Hoffman, 109
S. Ct. at 2824 (O’Connor, J., concurring).

325. See Union Gas, 109 S. Ct. at 2289; Dellmuth, 109 S. Ct. at 2398; Hoffman, 109
S. Ct. at 2821.

326. Union Gas, 109 S. Ct at 2281 (emphasis added) (citations omitted). But see id.
at 2301 (Scalia, J., concurring in part and dissenting in part) (stating that the Court did
not assume the abrogation power to actually exist, “but that we have assumed it for the
sake of argument,” and reviewing cases relied upon by Justice Brennan) (emphasis in
original).
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ient method of preserving state sovereign immunity in the short-
run, in the long-run it only strengthens the assumption that sov-
ereign immunity is a matter of legislative grace rather than con-
stitutional principle. Because this “principle is too much at war
with itself to endure,” Justice Scalia predicted that either the
Court would return to the constitutional principle enunciated in
Hans v. Louisiana®” or the constitutional rationale underlying
the clear statement test would be overruled.®?®

In addition to the second assumption that the political pro-
cess is the primary means of protecting the states’ sovereign im-
munity, the third assumption underlying the clear statement
test also contradicts the test’s constitutional foundation. This
assumption—that unmistakably clear language is necessary to
assure that the political process has properly func-
tioned—necessarily implies that Congress’ abrogation power is
plenary. As discussed above, the implication that Congress has
unfettered abrogation power contradicts any constitutional basis
for sovereign immunity.

In addition to this contradiction, the third assumption
seems unrealistic.®*® If the political process only functioned
when statutory text was unmistakably clear, then many, if not
most, of this nation’s laws would have been enacted outside the
scope of the political process. Instead, if any assumption should
exist regarding the political process it is that the political pro-
cess tends to create more rather than less ambiguity.

Nevertheless, the opinions in Dellmuth and Union Gas ig-
nore the fact that the political process is by nature ambiguous.
Instead they assume that the political process somehow func-
tions under clear rules that produce clear legislation. For exam-
ple, in writing for the dissent in Dellmuth, Justice Brennan crit-
icized the Court’s strict clear statement approach by reference to
his own apparent familiarity with the “rules” applicable to the
political process. Justice Brennan stated, '

Though the special and strict drafting regulations the Court
has now foisted on Congress are unjustifiable, still worse is the
Court’s retroactive application of these new rules. It would be
one thing to tell Congress how in future the Court will measure
Congress’ intent. That at least would ensure that Congress and

327. 134 U.S. 1 (1890).

328. See Union Gas, 109 S. Ct. at 2303 (Scalia, J., concurring in part and dissenting
in part).

329. See Note, Clear Statements, supra note 22, at 904-07.
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this Court were operating under the same rules at the same
time. But it makes no sense whatsoever to test congressional
intent using a set of interpretive rules that Congress could not
conceivably have foreseen at the time it acted—rules alto-
gether different from and much more stringent than those with
which Congress, reasonably relying upon this Court’s opinions,
believed itself to be working.?*

While the dissent’s notion that Congress and the Supreme Court
should work together under the same legal rules is logically com-
pelling, it ignores the reality that the Court’s “rules” are often
ambiguous and are constantly evolving. Moreover, whether
members of Congress are actually aware of all of the Supreme
Court’s rules not only seems doubtful but is also irrelevant. As
Justice Scalia pointed out, “Members of Congress . . . need
have nothing in mind for their votes to be both lawful and effec-
tive.”33! Thus, the goal of consistent rules between Congress and
the Supreme Court seems to reflect an overly idealistic view of
the political process.

While the Dellmuth majority was quick to point out that
the dissent’s view of the “legislative process” was ‘“unrealistic
and cynical,”®? the same criticism could probably be made
about the Court’s own views. By refusing to consider legislative
history and statutory goals, while simultaneously demanding un-
equivocal statutory statements, the Court appears to assume
that the political forces for and against abrogation cannot be
fully aligned and discharged absent unmistakable statutory clar-
ity. However, the political process is probably quite different.
Legislators are influenced in their votes by the recommendation
of their party or constituencies, by a broad notion of the legisla-
tion’s goals or by summary reports prepared by their congres-
sional staff. None of these political forces have ever required un-
equivocal language in order to exert pressure on the members of
Congress. Accordingly, by requiring absolute statutory clarity in
the eleventh amendment context before the Court will find that
the political process has functioned, the Court is ignoring the
actual political process to which Congress is subjected. This con-
trasts significantly with the realistic view of the political process
the Court has shown in the context of the tenth amendment.

330. Dellmuth, 109 S. Ct. at 2406 (Brennan, J., dissenting).

331. Union Gas, 109 S. Ct. at 2296 (Scalia, J., concurring in part and dissenting in
part).

332. Dellmuth, 109 S. Ct. at 2401.
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In South Carolina v. Baker,®* the state challenged legisla-
tion imposing adverse federal tax consequences on the purchas-
ers of certain types of bonds including bonds issued by states.
South Carolina alleged that the political process failed to protect
the state as required by the tenth amendment3** because the
legislation “was imposed by the vote of an uninformed Congress
relying upon incomplete information.”**® Nevertheless, the
Court indicated that courts could not “second-guess the sub-
stantive basis for congressional legislation.”®3¢ Because South
Carolina “had not even alleged that it was deprived of any right
to participate in the national political process or that it was sin-
gled out in a way that left it politically isolated and powerless”
the Court would not presume that the political process operated
in a defective manner.3*’

If the Supreme Court may not presume a defect based on
the substantive content of legislation in the tenth amendment
context, then it seems odd that the Court may presume a failing
in the political process when unequivocal statutory clarity is
lacking in the context of the eleventh amendment. Because
under Baker the opportunity to participate in the political pro-
cess may be all that the Constitution guarantees, it seems inap-
propriate to presume that the political process has failed to pro-
tect the states’ sovereign immunity absent an unequivocal
statement in the statutory text.

B. Recommendation

The assumptions underlying the clear statement test both
contradict the constitutional foundation upon which the test is
based and also make unrealistic presumptions regarding the na-
ture of the political process. Without a constitutional foundation
or a defect in the political process, the clear statement test takes
on the character of a judicial veto over otherwise valid legisla-
- tion. The constitutional imbalance created by the clear state-
ment test between the legislative and judicial branches of gov-
ernment seems at least as serious as the balance sought to be

333. 485 U.S. 505 (1988).

334. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 556 (1985) (holding
that the tenth amendment guarantees to the states against encroaching federal legisla-
tion were protected primarily through the national political process).

335. Baker, 485 U.S. at 513 (quoting from Brief for Plaintiff at 101 (94, Orig.)).

336. Id.

337. Id.
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protected between the federal government and the states.
Therefore, courts should adopt the approach taken by Justice
Scalia in Hoffman v. Connecticut Department of Income Main-
tenance.?®® Rejecting the clear statement test, Justice Scalia
stated that “it makes no sense to affirm the constitutional prin-
ciple [of sovereign immunity] established by Hans v. Louisiana

. and to hold at the same time that Congress can override
this principle by statute in the exercise of its Article I pow-
ers.”®%® Adopting this view, the only issue is whether Congress
has the power to abrogate the eleventh amendment immunity of
the states. '

While the Supreme Court has been reluctant to deny con-
gressional power over the states’ sovereign immunity, the Court
does have the obligation to check congressional encroachments:
of power when the Constitution speaks. Resorting to the clear
statement test not only ignores this obligation, but places the
Court in the unseemly position of overriding the political pro-
cess it seeks to support, thereby causing the Court to overreach
its own authority. Accordingly, if the Court continues to assume
that the eleventh amendment constitutionally protects the
states from private suit in federal court absent the states’ volun-
tary consent—as it has for one hundred years since Hans—then
future eleventh amendment cases should be decided “without
the necessity of considering whether Congress intended to exer-
cise a power it did not possess.”’®*® In other words, courts should
not consider whether Congress has been unmistakably clear in
abrogating the eleventh amendment if Congress has no power to
do so.

VI. CoNcLusION

The contrasting approaches to the eleventh amendment’s
clear statement test are dramatically illustrated in Dellmuth
and Union Gas. While the Court purports to rely on the same
test to measure congressional intent in both cases, in fact the
opinions are deeply divided in their approach—Dellmuth requir-
ing an unequivocal statement in the text of the statute and
Union Gas allowing inferences to ascertain Congress’ back-
ground understanding. If the proper goal of the clear statement

338. 109 S. Ct. 2818 (1989).
339. Id. at 2824 (Scalia, J., concurring in the judgment) (citations omitted).
340. Id.
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test is to assure Congress’ intent with “perfect confidence,” then
the strict approach reaffirmed in Dellmuth is necessary. How-
ever, whether “perfect confidence” is required remains an open
question.

~ The justification for a strict clear statement test is the con-
- stitutional mandate of the eleventh amendment to protect the
federal-state balance. Yet, the clear statement. test assumes that
the political process is the primary protection afforded to the
“states. The fact that the clear statement test assumes Congress
may override the very Constitution upon which the test is
founded highlights the test’s inherent instability. Therefore, the
eleventh amendment debate should focus on the assumptions in-
herent in the clear statement test—namely, whether sovereign
immunity is constitutionally protected under the eleventh
amendment, whether the political process is the eleventh
amendment’s primary source of protection, and whether a clear
statement is actually needed to assure that the political process
has functioned.

If sovereign immunity is a constitutional component of the
federal-state balance, the clear statement test should not be the
ultimate safeguard of the states’ sovereign immunity. If the po-
litical process is the states’ final reservoir of protection against
suit in federal court, then why was the eleventh amendment ever
passed? Because the Supreme Court Justices who support a
strict clear statement test also support the constitutional inter-
pretation of the eleventh amendment in Hans, their reliance on
the clear statement test for mere political protection seems mis-
placed. With an internally inconsistent rationale, the test is eas-
ily criticized for its strict approach and may ultimately fall of its
own weight. Unless the clear statement inquiry is discarded, the
fundamental arguments over congressional power will be ignored
amidst the debate over such things as the scope of permissible
inferences from statutory text. When the test falls, the power
issue will have been conceded to Congress, if indeed it has not
been conceded to Congress already. Therefore, those favoring
the states’ sovereign immunity should look to the eleventh
amendment for state protection, while those who feel it is not a
constitutional principle should either bear the burden of ex-
plaining the inapplicability of the eleventh amendment or urge
the amendment’s repeal.
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