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IN

The Supreme Court

OF THE

Stat_e___g[_ Utah

LAURA MORRIS, Special Admin-
istratrix of the Estate of Washing-
ton Pocatello and Minnie Pocatello,
His Wife, Both Deceased, and LUCY
POCATELLO JOHNSON, MAUDE
POCATELLO RACEHORSE,
JOSEPHINE POCATELLO and
RAY POCATELLO, Heirs of
Washington Pocatello and Minnie
Pocatello, Deceased,
Plaintiffs and Appellants,
VS.
AMASA L. CLARK, JOSEPH
E. ROBINSON and BOX ELDER
COUNTY,
Defendants and Respondents.

Appe”ant's Reply Brief

Respondents in their brief, have not stated
whether they agree with the Statement of facts in
this case, as set forth in the original and supple-
mental brief of Appellants, and, not having of-
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fered any controversion of facts, therefore we have
right to believe that the statement of facts made
by appellants are correct.

In this reply brief Appellants in their cita-
tions and arguments will stay strictly within the
facts, evidence and instruments contained in the
judgment roll, and the facts pleaded in the com-
plaint, and admitted either directly or indirectly
by the answer of the respondents to be true and
correct, and, found by the Court to be true and
correct.

This is an action to quiet title in Appellants
to the undivided one-third interest in 80 acres of
land, fully described, in the pleadings, and de-
scribed in the Findings, and in the Decree of the
Court. The respondents pleading and praying for
affirmative relief of the Court to quiet title in re-
spondents to the said undivided one-third interest.

Appellants base their title to the said prem-
ises, upon decrees of the District Court of Box
Elder County, Utah, decreeing an undivided one-
third interest to the estate of Washington Poca-
tello, deceased, subsequent to his death, and the
respondents claim title to this interest by virtue
of a deed executed by Washington Pocatello, and
Minnie Pocatello, his wife, for the full 80 acres of
land long before it was determined by the Court
what interest in the premises Washington Poca-
tello was entitled to, which said deed was placed
in escrow, with the First National Bank of Poca-
tello, Idaho, to be delivered when the full sum of
$3000, was paid to said Bank, and the property
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decreed by the Court, and which deed was deliv-
ered long after the death of Washington Pocatello,
when only $1000,00 of the purchase price men-

tioned in the escrow agreement was paid to the
said Bank.

The complaint contains a true and correct
copy of the Escrow agreement, in the form of an
affidavit or W. E Service, the cashier of the Es-
crow depositor, which said affidavit was filed of
record in Box Elder County shortly after the Deed
was placed in escrow. Also the complaint con-
tains true and correct copies of the two decrees
of determination of heirship and distribution made
by Justin D. Call, Judge of the District Court of
Box Elder County, dated November 7th, 1919,
decreeing to the estate of Washington Pocatello,
then deceased, the said undivided one-third inter-
est. The said decrees of distribution are pleaded
in paragraph 6, of appellants complaint (trans 0184
Abs p. 6) as the title of appellants, and true and
correct copies of said decrees were attached to the
complaint and made part thereof, designated as
Exhibits, “C” and “D”, (trans 0202 and 0203 Abs
41 to 44). And, respondents in their answer in
paragraph 6, admitted all of paragraph 6 of the
complaint (trans 0229, Abs, 53). And the Court in
its findings No. 8, (trans 0317, Abs 118) set forth
verbatim the notice of the escrow agreement, and
found that it was filed of record before Washing-
ton Pocatello had acquired any title to the prem-
ises; the Court having also found in Finding No.
3, (trans 0315- 0316, Abs 113), that Washington
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Pocatello, died on or about the 27th day of April,
1917, and the Court found in Finding No. 2, that
the four Indian plaintiffs, are now the sole sur-
viving heirs of Washington Pocatello, deceased;

and, the Court further found in Finding No. 6,
“that on the 7th day of November, 1919 that Jus-
tin D. Call made and entered the two decrees de-
termining heirship, and of distribution of the un-
divided one-third interest to the estate of Wash-
ington Pocatello, deceased, and the Court further
found in Finding No. 6, that the two decrees were
filed of record in Box Elder County, Utah, that a
true and correct copy of said decrees were attach-
ed to and made part of the complaint, marked Ex-
hibit “C” and “D”. Therefore a true and correct
copy of each decree of the District Court, estab-
lishing the highest muniment of title in the ap-
pellants is before this Court, and, the fact that
certified copies of the two decrees happened to be
introduced in evidence at the time of the trial,
and admitted as exhibit “F” and “G”, and. those
particular copies are not before the Court, is im-
material, as the evidence of the highest muniment
of title in the appellants is before this court as part
of the Judgment Roll.

It is elementary law in actions to quiet title,
that where plaintiff rely on record title, and is
not in possession, all plaintiff has to do, is to show
that record title was in himself or his immediate
ancestor, to make out a prima facie case and put the
defendant upon his proof to prove as genuine the
title defendant claims under. It is only necessary
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for the plaintiff to go back to the patentee when he
is relying exclusively upon paper title, and not in

possession. A few recent cases upholding this ele-
mentary law are:

Babcock vs Dangerfield (Utah) 94 Pac, 2d,
862.

Lillenkamp, et al v Superior Court of Los
R Angeles 93 Pac, 2d, 1008.

Saman vs Christensen et al, 79 Pac 2d, 520.

Therefore the undisputed and admitted facts,
found to be true and correct by the Lower Court,
determines and establishes the Appellants as the
sole heirs of Washington Pocatello, deceased and
they have the highest record title that it is poss-
ible to obtain. Consequently there is no weakness
what-so-ever in the appellants claim of title. It is
another elementary principle of law, that title
having once vested in the heirs, it could only be
divested either by the act of the heirs or by a
valid decree of a competent Court.

That the Deed of Washington Pocatello and
Minnie Pocatello was placed in escrow, and the
terms of the escrow agreement, was admitted
throughout all of the proceedings, and a full text
of the affidavit of W. E. Service the Cashier of the
Escrow Holder is before this Court, it was pleaded
verbatim in the Complaint, admitted by the re-
spondents, and set forth verbatim in the Court’s
Findings of Fact, Finding No. 8 (trans 0317, Abs
118).
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The evidence before this Court is that Wash-
ington Pocatello, died on the 27th day of April,
1917; and is so found in the Court Finding No.3.;
that the undivided one-third interest in question
was not decreed to his estate until November 7th
1919; that the Deed placed in escrow by him be-
fore his death was delivered by the Escrow Hold-
er about the 10th day of November, 1919, some
19 months after his death, and long after the title
to his property had become vested in his heirs, .
when only $1000 was paid for said deed.

There were two elementary principles of law
violated by the delivery of this Deed. First: The
power of agency having ceased in the Escrow De-
positor at the time of the death of Washington
Pocatello, and the rights of the heirs having vested
the Depositor had no power to deliver the Deed
even if the full amount of the purchase price had
been paid; Second: that a Deed delivered by the
Escrow Holder without a full performance of all
the conditions of the Escrow Agreement, is not a
valid delivery and passes no title, even in the
hands of an innocent purchaser for value.

Another elementary principle of law is that,
when it is once shown that an instrument was
placed in Escrow, the burden then shifts to the
party claiming title to the instrument, or title un-
der the instrument to prove there was a valid de-
livery of the instrument.

Appellants have briefed all of these questions
in our original brief, and will not brief them fur-
ther but calls the Court’s attention to the Lower
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Court’s erroneous finding, namely Finding No. 9,
where the Court placed all burdens entirely upon
the Appellants, and ignored the proof that only
$1000.00 was paid for the deed and that it was de-

livered long after grantor’s death and, to have
this question properly before the Court we insert
Finding No. 9, verbatim. (trans 0317, Abs, 119):

“That the plaintiffs offered no evidence at
the trial of said cause to the effect that U. F.
Diteman Grantee in said Warranty Deed on
escrow with the First National Bank of Poca-
tello, Idaho, himself, or with one A. I. Grov-
er, wrongfully, unlawfully, corruptedly and
intentionally, with intent to defraud the
Estate of Washington Pocatello and the heirs
of the Estate of Washington Pocatello, paid
to said Escrow Holder only $1000.00 on the
purchase price of $3200.00 named in said
Deed and Escrow Agreement and wrongfully
and unlawfully procured from said depository
the said Warranty Deed; that said plaintiffs
offered no testimony to the effect that said
depository bank did unlawfully, wrongfully
and contrary to the express terms and obliga-
tions of said Escrow Agreement, accept
$1000.00 and deliver to said U. F. Diteman
and A. I. Grover the said Deed; that plaintiffs
offered no testimony that at the time of the
delivery of said deed, the said U. F. Diteman
and A. I. Grover and said depository Bank,
all had knowledge that Washington Pocatello
was dead for more than a year previous to
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the delivery of said Deed and that no admin-

istrator had been appointed for said estate and
that by reason of the failure to offer evidence
on said points heretofore set out in this para-
graph, the Court finds against the same; the
Court further finds that said Warranty Deed
was by the First National Bank of Pocatello,
Idaho delivered to U. F. Diteman, or some
person for him, and that the said deed which
on its face recited a consideration of $3200.00
was regularly filed for record in the office of
the County Recorder of Box Elder County,
Utah, on November 10th, 1919 at 4:00 P. M.,
in Book 15 of Deeds at page 440; that the said
U. F. Diteman and A. I. Grover, or either of
them, did not unlawfully, illegally or for the
purpose of cheating or defrauding the Estate
of Washington Pocatello and his heirs out of
said property, file the said Deed for record
in said Box Elder County, Utah, but that said
Deed was regularly filed for record and re-
corded; that the said A. I. Grover, by the re-
cording of said Deed, did not attempt to take
from the estate a valuable property right;
that the said A. I. Grover did from November,
1919, claim ownership of said lands; that said
Deed was not void but was a valid Deed and
passed title to the undivided one-third inter-
est of said property to U. F. Diteman; that the
depository bank had no right to deliver the
Deed to said property without full compli-
ance with the terms and obligations of the
Escrow Agreement but the Court finds that
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the Deed was regular on its face, recited the
consideration of $3200.00 and from the evi-
dence in the case the Court finds that said
$3200.00 recited in the Deed was paid to said
Escrow Holder and that the transaction with
said Bank, was not fraudulent; the Court furth-
- er finds that although Washington Pocatello
had title before the property was decreed to
his estate, that it was unnecessary to specific-
ally enforce the Escrow Agreement under the
provisions of Section 7741, Revised Statutes
of Utah, but the Bank upon payment of the
consideration aforesaid was justified in de-
livering said Deed to the grantee therein.”

q?)

Finding No. 9, is covered by Appellants As-
signments of Error No’s. 6, 7, 8, 9, and 10, (Abs,
Vol. 2, pages 372 to 379). And it is alleged in each
assignment of error, that such findings are con-
trary to the evidence produced by both plaintiffs
and defendants; that the Finding is contrary to
the law and the record in the case; that the Court
in making such finding ignored the Court’s own
record in the case. Respondent contends that be-
cause the Bill of Exceptions were stricken; that
the decrees of distribution, in the estates of Yaotes
Owa, and Jane and James Brown, copies of which
were introduced at the trial and marked Exhibits
“F” and “G”, are not before the Court, therefore,
that this Court has nothing to pass upon. The fact
remains that a true and correct copies of the in-
struments are before this Court as part of the
Judgment Roll, and part of the Complaint mark-
ed Exhibits “C” and “D”, and the same Decrees

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



12

of Distribution, are identified in the Lower Court’s
Findings of Fact, No. 6, as Exhibits “C” and “D”,
and the Court found that said instruments Ex-
hibits “C” and “D”, were true and correct copies
of the originals, and the Court further found they
were a part of the complaint, consequently the
said decree of distribution made by Justin D. Call,

District Judge, are before this Court as evidence
of Appellants title.

Appellants also, in their assignments of er-
ror No’s. 6, 7, 8, 9, and 10, at different times al-
luded to Exhibit “I”. Exhibit “I”, was a certified
copy of the affidavit made by A. I. Grover and
filed of record on the 10th day of February, 1920,
just two months after he secured the Washington
Pocatello, Deed and filed it of record. This affi-
davit was also made part of the complaint ,and
is marked Exhibit “E”, which was also found by
the Court in its Findings of Fact No. 10, to be a
true and correct copy and to be part of the com-
plaint. Appellants quote the language of the
Court’s Finding on this fact: (trans 0318, Abs 121).

“that said A. I. Grover did cause his affidavit
to be filed on or about February 10th, 1920,
and that a true and correct copy of said affi-
davit is marked “Exhibit ‘E’ ”, and attached
te plaintiff’s complaint and that as to said
affidavit the same was regularly made in
connection with the making of a loan by the
said A. I. Grover from the State Land Roard
of Utah for $7500.00.”
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The Respondents have admitted in their an-

~ swer that the said decrees of distribution, and the

Affidavit of A. I. Grover attached to the complaint

identified as Exhibits “C”, “D”, and “I”, are true

and correct copies of the original instruments fil-

ed of record, therefore the instruments, referred

: to in Appellants Assignments of Error as Exhibits

| “F7, “G” and “I”, are all before this Court, and

‘ are evidence in this case, in fact the said three

instruments contain practically all of the evidence

necessary to either affirm or reverse the Lower
Court.

The Exhibit “5”, referred to in the said Assign-
ment of Error, is the Philips Abstract that the re-
spondents offered in evidence as proof of their
title and proof of their good faith in purchasing
the land without notice of any infirmity in the
title, and it is not material one way or the other to
the Appellants whether the said Exhibit “5”, is
before the Court or not. This being an action to
quiet title and the respondents having asked for
affirmitive relief depending on the abstract, the
burden is upon them to have the same before the
Court.

Now, Exhibit “M”, referred to in Appellants
Assignment of Error, No’s. 6, 7, 8, 9, 10, 11, 15, 17,
20, 23 34 and 35, is the complete Probate File, No.
355, of the proceedings of the District Court of
Box Elder County, Utah, in the Estate of Wash-
ington Pocatello, deceased, and that complete file
Appellants contend, was, and still is a material
part of the Court Record in this case, that the Low-
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er Court was duty bound to take judicial notice
of the contents of the file, whether offered in evi-
dence or not, and that this Appellant Court is now,
if it should deem it necessary for an equitable de-
cision in this case duty bound to take judicial no-
tice of it. We will refer to this particular file and
argue it later in this brief.

Exhibit “K” referred to in the Appellants As-
signments of Error, is a certified copy of the Deed ,
executed by Washington Pocatello and Minnie
Pocatello, which was placed in escrow, and wrong-
fully delivered, and is the Deed upon which re-
spondents rely upon for good title in their grantor
A. I. Grover, and it is immaterial as to Appellants
contention, whether a true copy of said deed is
before this Court or not, it was introduced by Ap-
pellants just to show that the Deed was for the
whole of the 80 acres of land, and designated
Washington Pocatello, as the sole heir of Yaotes
Owa. That is the instrument Respondents must
rely on for title, and it is Respondents burden to
present that instrument to the Court, if necessary.

Again, alluding to the written instrument,
that was identified at the trial, as Plaintiff Exhi-
bit “I”, which is the affidavit of A. I. Grover, made
and filed of record on the 10th day of February,
1920, a true and correct copy of that instrument, is
before this Court. It was pleaded in paragraph 10
of the complaint, and a true and exact copy at-
tached to the Complaint, marked Exhibit “E”,
pleaded for the purpose to show that A. I. Grover
respondents grantor, had full knowledge and no-
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tice, of the escrow agreement and the terms there-
of, and that the Deed was delivered long after the
death of the grantor, and that only $1000.00 was

paid of the purchase price named in the Deed and

in the Escrow Agreement; and also for the pur-

pose to show that the respondents had notice of

everything recited in the said affidavit. The re-

spondents answered paragraph 10, of the com-
4y plaint in paragraph 10 of their answer, (trans
0230, Abs 55) and we quote the language of the
answer on this instrument:

“admit that A. I. Grover filed an Affidavit
which was recorded in the office of the Coun-
ty on February 10th, 1920 in Book H of Mis-
cellaneous at page 529, and that a copy of said
affidavit is marked Exhibit “E”, and made
a part of said complaint.”

Therefore, the full contents of the A. 1. Grov-
er affidavit is before this Court, and it is immater-
ial that the copy of said Affidavit, which was
marked Exhibit “I”, is not before the Court.

Referring to Exhibit “H”, that was referred to
in a number of appellants assignments, but par-
ticularly referred in Assignment of Error No. 11,
this refers to a power of attorney made by U. F.
Diteman to A. I. Grover and filed with the First
National Bank of Pocatello, Idaho, the Escrow De-
positor, and was referred to only to show that A.
I. Grover had full knowledge and notice of the
rights and status throughout the whole transac-
tion of his grantor U. F. Diteman. The contents
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of this power of attorney is not before this Court,
but the positive evidence that such a Power of At-
torney was given to A. I. Grover by U. F. Diteman,
and the date of said instrument and the same was
filed with the Escrow Depositor, and is a part of
the papers retained by the Escrow Depositor is be-
fore this Court, in the form of a Stipulation, pre-
pared and filed in this case by the Respondents,
and appears in the Judgment Roll, (trans 0245,
Abs 97), describing the papers pertaining to the
Escrow and paragraph No. 6, of that stipulation
reads as follows:

“6. photographic Special Power of Attorney
for U. F. Diteman to A. I. Grover, date No-
vember 8th, 1918.”

Respondents are bound by their own stipu-
lation, and it was evidence and proof before the
Lower Court and is evidence before this Court
that A. I. Grover did have full knowledge and no-
tice that his grantors U. F. Diteman and wife had
no legal title to the undivided one-third interest be-
cause the deed was obtained long after Washington
Pocatello was dead, and only $1000.00 was paid
for same, and the Lower Court’s Finding No. 10,
wherein the Court found as follows is error:

“That said A. I. Grover did not have know-
ledge that his grantors in said Quit Claim
Deed had no legal title to the undivided one-
third interest in said property; that said A. L.
Grover did not connive and conspire with
U. F. Diteman to secure the Warranty Deed
left in escrow without paying the just con-
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sideration for the same; that A. I. Grover did
not unlawfully and wrongfully file said Deed
for Record and did not admit that it was ob-
tained without full compliance with the ob-
ligations of the escrow agreement;”

Such finding is contrary to the evidence, rec-
ord and law in the case, as asserted by Appellants
in their assignment of error, No. 11.

= Again referring to the File in the Probate Pro-
ceedings in the estate of Washington Pocatello,
deceased, being File No. 355, of the Probate Di-
vision of the District Court of Box Elder County,
Utah, which is not before this Court unless the
Court will take Judicial notice of same and request
its filing with this Court. If not judicially noticed
the essential facts disclosed by such record is prac-
tically all before this Court and contained in the
Judgment Roll of this case which discloses three
essential facts:

First: that the District Court of Box Elder
County did on the 12th day of January, 1920, issue
Letters of Administration to Charles E. Foxley on
the estate of Washington Pocatello, deceased, and
that said estate has never been settled or closed,
and is still on the Court calender of the District
Court of Box Elder County, and still under the
complete jurisdiction of said Court, and has dur-
ing all of the 20 years that has elapsed since said
appointment been lying dormant on the Court’s
calender, this fact is pleaded by respondents as
a defense yet the Lower Court found in its Find-
ing of Fact, No. 15:
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“that there was no evidence offered to the
Court as to the whereabouts of Charles E.
Foxley, and the Court finds that the proceed-
ings in the Estate of Washington Pocatello
were regular insofar as administered and that
from January 12th, 1920, the date of the ap-
pointment of the said Charles E. Foxley to
the date of the filing of the complaint herein,
the said Charles E. Foxley was the duly ap-
pointed, qualified and acting administrator
of said Washington Pocatello, deceased, and
represented the said heirs of said estate.”

Appellants in their Assignment of Error No’s.
20 and 21, assert that such finding is not support-
ed by the law and evidence in the case; that the
court by such finding, is ignoring its own record,
and ignoring its own duty. The complaint and the
answer and the admissions of the respondents, and
the findings of the Court is the evidence before
this Court, that the District Court of Box Elder
County, Utah, assumed jurisdiction over the estate
of Washington Pocatello, deceased, on the 12th
day of January, 1920, and retains such jurisdic-
tion to the present day, and the administrator was
an officer of the Court, and it was the Court’s
duty to see that the Administrator performed his
duties. It was the Court’s duty and function to
see that the estate was properly and promptly
administered and after 20 years of neglect and in-
advertence, the Court can not aid those who
wrongfully obtained title to the property, by
throwing the blame onto the Administrator and
the heirs, and appellants contend that is the very
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reason why this Appellate Court is duty bound to
take judicial notice of the Probate File in the case
of Washington Pocatello, deceased.

Second: The Judgment Roll Exhibit M. dis-
closes that the Probate file does disclose the admin-
istrator Charles E. Foxley, reported to the Court
that he received $995.00 from the First National
Bank of Pocatello, Idaho, on this contract of sale

< made by Washington Pocatello, and that was all
the funds he received as belonging to the Washing-
ton Pocatello estate, and asked the Court to set a
hearing on the matter and either approve or dis-
aprove his act, all of those facts are evidenced by
the pleadings and found by the Court in its find-
ings of fact to exist, and are before this Court.
Appellants in their complaint in paragraph 9, al-
“lege that A. I. Grover “paid to the Depositor only
$1000.00 and the Depositor wrongfully and unlaw-
fully delivered the said Deed to A. I. Grover, and
that A. I. Grover filed the Deed of record and by
virtue of same claimed ownership to the said un-
divided one-third interest.” (trans 0187, Abs 13).
Respondents answered this paragraph of the com-
plaint, denying the allegation only on lack of in-
formation and belief, but admitted that Charles
E. Foxley, was appointed administrator of the
Washington Pocatello Estate on the 12th day of
January, 1920, and that he took no action to re-

cover the property, (trans 0231, Abs 58).

In paragraph 18 of the Complaint appellants
pleaded that Charles E. Foxley reported that he
had received $995.00 belonging to the estate, (trans
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0195, Abs 29). Respondents in their answer to
paragraph 18 of the complaint among other alle-
gations alleged:

“that the defendants are now for the first
time further advised and upon such informa-
tion admit that Charles E. Foxley reported
certain cash from the sale of the premises as
being an asset of the Estate of Washington
Pocatello, deceased.”

Respondents are bound by the allegations of
their answer, and that is an admission that only
$995.00 was received by the Administrator from
the First National Bank of Pocatello, and was
positive proof before the Lower Court, that only
$1000.00 was paid for the Deed, and is evidence
before this Court that only $1000.00 was paid for
the deed, as it is reasonable to presume the Es-
crow Depositor charged $5.00 for its service, and
that the Lower Court erred in its Findings of Fact
No. 9, as heretofore set out. The foregoing quoted
allegation of the answer is an admission that only
about $1000.00 was paid by A. I. Grover for the
Washington Pocatello, Deed, as alleged by plain-
tiffs. And Appellants Assignments of Error, No’s.
6, 7,8, 9, 10 and 11, that the Court’s Findings of
Fact, No’s. 9, 10 and 11, is contrary to the evidence,
record and law in the case, is supported by the
facts set forth and admitted as appears in the
Judgment Roll, and it is immaterial whether Ex-
hibits “F”, “G”, “H”, “I”, and Defendants Exhibit
“5” that were introduced in evidence is before the
Court or not. Also, the fact that Charles E. Foxley
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was appointed administrator of the Estate of
Washington Pocatello, deceased, and that he re-
ceived only $995.00, for the undivided one-third
interest that was decreed to the Estate of Wash-
ington Pocatello, deceased, and that he reported
such to the District Court of Box Elder County,
Utah, and that the Court never took any action
on the report of the estate other than to appoint
the Administrator, and that the estate was never

Rid closed and is still pending on the calender docket
of said Court, and that Washington Pocatello was
dead 19 months before the deed was delivered, are
all found by the Court to exist, and all such facts
are admitted by the respondents and are before
this Court.

The Authorities cited by Respondent do not
hold and are not in point, that this Court in this
case should not take judicial notice of the Probate
File No. 355, of the District Court of Box Elder
County, Utah for the reason that not one of the
cases cited involve proceedings that is a part of
the matter submitted to the Appellate Court for
its decisions. Appellants contention is that the
Probate Proceedings, in the Washington Pocatello,
Estate, is a part of this Action to Quiet Title, and
for an accounting of the rents and profits of the
Estate; that the Appellate Court has concurrent
jurisdiction with the District Court, under the
laws of Utah, in the administration of estates and
when such case as this is lodged with the Supreme
Court, that Court has the same Powers as the Dis-
trict Court, and the entire proceedings is in the
hands of this Court, and they have a right to take
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judicial notice of every proceeding that has taken
place, for the reason that Probate proceedings are
indivisible as fully briefed in our former briefs.
Appellants further contend that the Lower Court,
by its Finding No. 15, (trans 0319 Abs, 127), again
made the entire Probate Proceedings in the
Estate of Washington Pocatello, deceased, a part
of this case.

Said Finding of Fact, No. 15, is set forth ver- "
batim, in Appellants supplemental brief commenc-
ing at bottom of page 13, therefore, we do not re-
peat it.

This very finding by the Court establishes the
fact that the Estate of Washington Pocatello, de-
ceased, is still in the hands and under the juris-
diction of the District Court, then how can it be
said that the files in the probation of the estate is
not part of this action. The Appellate Court is now
substituted for the District Court, the Respon-
dents pleaded as defense that Appellants are
estopped by virtue of the Appointment of the Ad-
ministrator, and the Court found in Finding, No.
18, (trans 0321, Abs 132, 133); that it was Justin
D. Call, then Judge of the District Court that se-
lected Charles E. Foxley to represent those ignor-
ant Indians, and that Justin D. Call did appoint
Foxley as Administrator of the estate and, for the
convenience of this Court we quote Finding of
Fact, No. 18, verbatim, as follows:

“That Minnie Pocatello and four of her child-
ren appeared in Court on or about November
1st, 1919 at the time of the hearing in Petition
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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for Settlement of the Account and Distribu-
tion in the Estate of Yaotes Owa, deceased;
that at said time Hon. Justin D. Call, then
Judge of said Court, fully advised them of the
nature of the probate proceedings then pend-
ing and the said Court then requested said
Charles E. Foxley to consult with said Minnie
Pocatello and the plaintiffs herein; that a
conference was thereafter had between said
parties and the plaintiffs herein, and their
mother then signed a request in the matter
of the Estate of Washington Pocatello, de-
ceased, requesting the Court to appoint Char-
les E. Foxley as Administrator of said Estate,
the said request is attached to and made part
of the Petition for Letters of Administration
in the Estate of Washington Pocatello, de-
ceased; that pursuant to said request and af-
ter due and legal notices said Charles E. Fox-
ley, was, as heretofore found, duly and regu-
larly appointed as Administrator of said
estate and thereafter qualified and Letters of
Administration were issued to him and that
said Letters have never been revoked; that in
the summer of 1921 Superintendent Donner
called Minnie Pocatello and her two oldest
daughters, plaintiffs herein, in his office and
advised them that Charles E. Foxley report-
ed he had about $995.00 belonging to the
Estate of Washington Pocatello and that after
deducting attorney’s fees and costs there was
left about $490.00 for the heirs, the exact
manner of acquiring said money being not
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explained to said parties; that Superintendent
- Donner then advised said heirs that he did
not approve of the settlement of said estate
without knowing more about it and spoke

something about having the matter investi-
gated; that several months later said heirs
were informed from the Superintendent’s of-
fice that nothing further could be done in the
matter, that at different times thereafter the
said heirs appealed to the Superintendent’s
office to make an investigation of the settle-
ment, but they were always told that nothing
could be done; that said heirs did nothing
further in the said matter until the death of
Minnie Pocatello when the heirs again sought
an investigation but received no encourage-
ment from the Indian Agency and were told
nothing could be done and said heirs took no
further action until the filing of this suit.”

We ask this Appellate Court, the question;
What was the District Court of Box Elder County,
Utah, doing all those years toward the proper ad-
ministration and final settlement of the Estate
of Washington Pocatello, deceased?. The conduct
of District Courts in performing their most solemn
duty to see that the estates of deceased persons is
properly administered, is a matter of Public Pol-
icy, not only in the State of Utah, but in every
State of the Union, and when questions involving
such estates are appealed to an Appellate Court,

it is the duty of the Appellate Court to take judic

cial notice of all the procedure and conduct of the
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Lower Court in its administration of the estate in
support of the Public Policy of the state, and es-
pecially in the State of Utah, where the probation
of estates is placed in the hands of the District
Court, and administered by a District Court
Judge. The Judgment Roll in the case at bar dis-
closes that the District Court of Box Elder County,
Utah, appointed Charles E. Foxley, as administra-
tor of the Washington Pocatello, estate, and is-
sued Letters of Administration to him on the 12th
day of January, 1920, and the Judgment Roll also
discloses that the said Administrator made a re-
port back to the District Court that he had ac-
cepted $995.00 from the First National Bank of
Pocatello, Idaho but the Judge of the District
Court at that time, and all succeeding Judges in-
cluding the Honorable Lewis Jones, the Judge
that made the foregoing Finding of Fact, never
took any action in the said matter, and now after
20 years the same Court attempts to charge the
plaintiffs with latches and negligence, and that
they are estopped by their acts and the statute of
limitations from calling upon the Court to do its
duty, when no duty whatsoever is imposed by law
upon the heirs of an estate at any time, and es-
pecially at any particular time, to take any action
in the matter.

Respondents in their reply brief, in answer
to Appellants contention, that, the Statutes of
Limitations do not run against Indians, and the
further contention of Appellants, that in this case
there is no ground to invoke the Statute of Limi-
tations even if the plaintiffs were white persons,
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and possessed of the highest education, that it

would be possible to obtain in this enlightened
land, limited their argument to the question that
the Appellants having come into the Courts of
Utah they subjected themselves to the jurisdic-
tion of the courts of Utah. There is no
such question in contention before the Court
in this case. We answer that argument, by
first asserting that plaintiffs never came into
the Courts of Utah of their own volition,
the judgment roll and the Findings of the
Court disclose that for more than 30 years, none
of the heirs of Yaotes Owa ever paid any attention
to this property, until the artful and designing
white man dragged them into the Courts of Utah
in an effort to practically steal the property from
them, by trying to obtain legal title to their in-
terests through Probate Proceedings for less than
one-third its real value. And, now that they were
dragged into the District Court of Box Elder Coun-
ty, Utah, for that purpose, they are entitled to
receive justice from the hands of the Court. And
the questions raised by the Appellants is whether
under the Laws of the United States an Indian can
give a valid Deed, being wards of the government
without the approval of the Government, and
furthermore being wards of the Government, and
it being a settled rule of law that a state statute
of limitations never runs against the Government,
can it run against the Wards of the Government.
Both those questions Appellants have fully brief-
ed in their original brief under Statutes of Limi-
tations and Co-Tenancy, commencing on page 162
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of Appellants Original Brief, and we will not per-

sue the subject further.

In Conclusion, Appellants summerize that
the Facts disclosed by the Judgment Roll, imposed
upon the Respondents four different and distinct
burdens, none of which respondents even attempt-
ed to meet.

First: It being admitted that the plaintiffs were,
and are, full-blooded Indians, and Wards
of the Government, and it was shown
that they were not only the presumed
owners of the undivided one-third inter-
est in the land, but the legal owners, the
burden is placed upon the white man
that claims that property to prove good
title to it, and we quote the United States
Statute on this point.

“Trial of Right of Property; burden of
proof:

“In all trials about the right of property
in which an Indian may be a party on one
side, and a white person on the other,
the burden of proof shall rest upon the
white person, whenever the Indian shall
make out a presumption of title in him-
self from the fact of previous possession
or ownership.” Act of Congress, June 30,
1834, c 161, Sec. 22, 4 Stat, 763, R. S. Sec.
2125, U. S. Code Compact Edition, Sec.
194.

Second: The judgment roll discloses, and the
Court found, the very highest muniment
of title to have vested in the Appellants,
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then the burden of proof, no matter who
the person, is placed upon the respon-
dents to prove the validity of the tltle
they claim under.

Third: When it is shown or admitted as in the
case at bar that a Deed was placed in es-
crow, the burden is upon the parties
claiming under the Deed, to prove valid
delivery of the Deed.

Fourth: That in all actions to quiet title, where
the defendants seek affirmative relief,
the burden is upon the defendants to
prove the validity of their title, and they
can not rely on any weakness in the plain-
tiff’s title.

That the respondents have failed to assume
any one of the burdens, is clearly established by
the Judgment Roll.

Therefore Appellants have no hesitancy to
say to this Court that under all principles of law,
evidence, and justice as disclosed by the Judg-
ment Roll, the decision of the Lower Court should
be reversed, and title quieted in the Appellants for
the undivided one-third interest in the said eighty
acres of land, and that respondents be ordered to
make full accounting to the Administratrix of the
Estate of Washington Pocatello, deceased, begin-
ning with the season of 1925, and ending with the
season of 1940.

Respectfully Submitted,
P. C. OMALLEY, and
GEORGE M. MASON,
Attorneys for Appellants.
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