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IN THE UTAH COURT OF APPEALS

JERRY ILAWLEY,

Plaintiff-Respondent
vs. CASE NO. 87 0490 cCA
VALLEY FORD, INC., a Utah
corporation dba Valley Jaguar
DAVID G. BASTIAN, an
individual,

Defendant-Appellant

Brief of the Appellant

Valley Ford, Inc.

Statement of Jurisdiction

Jurisdiction is vested in the Utah Court of Appeals
pursuant to Sections 78-2-2(4) and 78-2a-3(2) (h), Utah Code
Annotated, 1953 (as amended).

Nature of the Proceedings

This is an appeal from the default judgment entered by
the Third Judicial District Court, the Honorable Timothy
Hanson, in the sum of $34,059.96 against the Appellant,
Valley Ford, Inc.

Statement of the Issues

The sole issue on appeal is:



Did the District Court abuse its discretion in refusing
to set aside the default of the defendant where:

(1) Defendant’s Motion to Set the Default Aside
was brought within three months of the iefault;

(2) The motion was supported by an Affidavit

setting forth a defense to the complaint; and,

(3) The defendant failed to file an answer only
because defendant’s attorney was attempting to personally
contact plaintiff’s attorney to negotiate a settlement and
mistakenly assumed that in light of his attempt to contact
opposing counsel, opposing counsel would, as a commonly
extended professional courtesy, withhold entering
defendant’s default until further discussion or notice.

Determinative Statute

Rule 60(b), Utah Rules of Civil Procedure, provides as

follows:

On motion and upon such terms as
are just, the court in the
furtherance of Jjustice rell a party
or his legal representatlv from a
final Jjudgment, order, or p oceeding for
the following reasons mistake,

inadvertence, surprise, excusable
neglect; (2) newly dlscover d evidence
which by due dlllgence %uld not have
been discovered in time to move for a new
trial under Rule 59(b):; fraud
(whether heretofore denominated intrinsic
or extrinsic), mlsrepresegtatlon or
other misconduct of an verse party;

(4) when, for any cause, the summons
in an action has not bee personally
served upon the defendant as required
by Rule 4(e) and the defendant has
failed to appear in said action; (5) the
judgment is void; (6) the |judgment has
been satisfied, released, or discharged,
or a prior judgment upon which it is based



has been reversed or otherwise vacated,
or it 1is no 1longer equitable that the
judgment should have prospective
application; or (7) any other reason
justifying relief from the operation
of the Jjudgment. The motion shall be
made within a reasonable time and
for reasons (1) (2), (3), or (4), not
more than 3 months after the judgment,
order, or proceeding was entered
or taken. A motion under this
subdivision (b) does not affect
the finality of a judgment or
suspend 1its operation. This Rule does
not limit the  power of a court
to entertain an independent action
to relieve a party from a judgment,
order or proceeding or t set aside
a Jjudgment for fraud wupon the court.
The procedure for obEaining any

relief from a judgment shall be by
motion as prescribed in these rules or
by an independent action.

Statement of the Case

Respondent, Jerry Lawley, filed suit 1in the Third
District Court in and for Salt Lake County against Valley
Ford, 1Inc., and David Bastian seeking to rescind a
contract for the purchase of the vehicle purchased from
Valley Ford, Inc., and for damages allegedly arising from
the sale. Those facts relevant to the issue on appeal are
as follows:

1. Valley Ford, Inc., was served with plaintiff’s
Summons and Complaint on June 30, 1986. (R. 10)

2. Counsel for the plaintiff was aware that the
allegations of plaintiff’s Complaint were disputed by Valley
Ford, Inc., and alerted his secretary, soon after service
was effected upon Valley Ford, Inc., to expect a phone call

from Valley Ford’s agent. (R. 33)



3. Mr. Bryce Wade, Valley Ford, Inc.,’s registered
agent and attorney, tried on numerous occasions after having
been served with plaintiff’s Summons and Complaint and prior
to the entry of the default certificate, to contract Mr.
Lloyd Eldredge, plaintiff’s attorney, for the purpose of
discussing the case and exploring the possibility of
settlement by leaving phone messages for Mr. Eldredge. No
direct communication was made between Mr. Wade and Mr.
Eldredge until the day of the entry of default although
attempts were made by Mr. Eldredge to return the calls of
Mr. Wade. (R.15)

4. Mr. Wade and Mr. Eldredge spoke with each other on
July 22, 1986, the day the default was entered, regarding
the case. In answer to Mr. Wade’s suggestion that the
parties attempt to negotiate an amicable settlement, or, if
that was not acceptable, Mr. Wade would file an answer to
plaintiff’s Complaint with the court, Mr. Eldredge replied
that it was too late to file an answer. (R.15)

5. The default of Valley Ford was entered on July 22,
1986, the date of the conversation between Mr. Wade and Mr.
Eldredge. (R.12)

6. Mr. Wade and Mr. Eldredge discussed the possibility
of settlement wuntil October 20, 1986, at which time
negotiations ceased and Valley Ford, Inc., moved the court
to set aside the default judgment and also submitted in
support thereof its proposed Answer and Third Party

Complaint. (R.13, 15-16, 17-21)



7. Valley Ford’s motion to st aside the default
certificate was denied. (R.37-39)). A hearing was
subsequently held on the issue of damages and judgment was
entered against Valley Ford, Inc., in the sum of $34,059.96.
The plaintiff was also required to return the vehicle to
Valley Ford, Inc. (R.81-82)

Summary of the Argument

The Trial Court abused its discretion in refusing to
set aside the default of Valley Ford, Inc., because the
expectation of Mr. Bryce Wade, counsel for Valley Ford,
Inc., that Mr. Eldredge would extend to him the common
professional courtesy of not entering the default of
Valley Ford, Inc., without discussion or notice, where Mr.
Wade had placed a number of phone callls with Mr. Eldredge’s
office, was reasonable and constitutes mistake, inadvertence
or excusable neglect entitling Appellant to relief under
Rule 60 (b).

Argument

THE DENIAL OF THE DEFENDANT’S MOTION TO SET ASIDE THE
DEFAULT WAS AN ABUSE OF DISCRETION.

The present case involves a dquestion of the proper
application of Rule 60(b), Utah Rules of Civil Procedure, to
a common factual situation made uncommon only by the
intransigence of plaintiff’s counsel. This appeal asks
this court to decide if defendant’s counsel’s expectation of
the professional courtesy from plaintiff’s counsel of
communication or notice before entering defendant’s default

was reasonable under the circumstances and, if so, was the



Trial Court’s refusal to set aside the default in this case
an abuse of discretion. Standards of common courtesy and
professional conduct previously articulated by the Utah
Supreme Court, necessarily expected from counsel to
expediently and economically resolve 1litigation and the
principles and policies underlying in Rule 60(b), Utah Rules
of Civil Procedure, require this court’s reversal of the
Trial Court’s order denying defendant’s motion to set aside
its default.

At 46 Am Jur 2nd, Judgment, Section 686, it is stated:

A motion to vacate a default
judgment, and particularly when timely
filed, is to be treated to Dbest
serve the ends of justice and preserve
to a 1litigant his day in court. It is
said that courts must, 1in a proper
case, upon such a motion, yield

the procedural exactitudes to the more
basic rules of fundamental fairness.
On the other hand, relief from a
default Jjudgment on the basis of
equitable principals is to be granted
only when the occasion demands it, when
the exercise of such just power is

necessary to  prevent injustice. In
any determination of whether a
default judgment should be set aside,
the court is governed by equitable
principals requiring that a defendant
be given a fair opportunity to litigate
a disputed obligation, and also
requiring that a plaintiff, who has
according to regular and legal
proceedings, secured a judgment Dbe

protected against a violation of the
rules which require the sanctity and
security of a valid judgment.

The Utah Supreme Court has often stated its agreement

with the position stated in the authority immediately above

and has consistently held that a trial court should relieve



a party from default if any reasonable excuse is offered by

the defaulting party.

565 P2d 1123 (Utah, 1977),

In the

case of Olsen v. Cummings,

the Utah Supreme Court repeated

its position as to vacation of default judgments:

Although a trial court is endowed
with considerable latitude of
discretion in granting or denying
a motion to vacate a final judgment,
it cannot act arbitrarily.

. . it 1is quite wuniformly regarded as
an abuse of discretion t refuse to
vacate a default Jjudgment where there
is reasonable justificatio or excuse
for the defendant’s failuﬂe to appear,
and timely application is made to set it

aside.

Because an application to set aside a

default is equitable in nature and is

addressed to the conscienc% of the

court, all the attendant ircumstances

should be considered. Relief in doubtful

cases considered. Relief in doubtful

cases generally will be granted so a party

may have a hearing.

Id at 11R4.

The Utah Supreme Court has also recognized the extreme

hardship that a default can involve and has stressed the

liberality with which Rule

Procedure,

should be applied

60(b), Utah Rules of Civil

in such cases. The Utah

Supreme Court in the case of _Utah Sand and Gravel Corp. V.

Tolbert, 16 Ut. 2d 407, 402 P2d 703 (Utah, 1965) stated:
It is 1in accordance with our rules,
and our decisional law, that where a

defualt has

been taken

gainst a party

and there is any justifiable excuse,
the court should be indulgent in
setting aside the judgment to afford
him an opportunity fo a trial on
merits, and any doubt about such a matter
should be resolved in favor of doing
so. 16 Utah 2nd at 410, 402 B2d at 704.



It is clear that the policy of the Utah Supreme Court
is in favor of permitting parties to have their day in court
to settle the merits of the controversy. It is in favor of
setting aside the judgment where a reasonable justification
or excuse for the default appears. Nonetheless, the Utah
Supreme Court allows trial courts "dilscretion" in deciding
whether or not "reasonable justification or excuse" exists
to Jjustify setting aside the default judgment. This
"discretion" 1is not without bounds however. The Utah

Supreme Court stated in Carman v. Slavens 546 P2d 601 (Ut.,

1976) :

It 1is true that where thi authority to
perform proposed action or rests within the
discretion of the court we must allow
considerable latitude in which he may
exercise his judgment. But this does not
mean that the court has unrestrained
power to act in any arbitrary manner.
Fundamental to the concept| of the rule of
law is the principal that reason and
justice shall prevail over the arbitrary
and uncontrolled will of any one person;
and that this applies to all men in every
status: to court’s and Jjudges as well
as to autocrats or bureaucrats. The
meaning of the term "discretion" itself
imports that the action should be taken
within reason and good conscience in the
interest of protecting th rights of
both parties and serving the ends of justice.
It has always been the policy of our law

to resolve doubts in favor of
permitting parties to Have their day
in court on the merits of a controversy.
Id at 603.

The limits of the trial court’s discretion to set aside
default judgment in cases similar to tHe instant case have

been recently set forth in the cases Helgesen V. Inyangumia,

636 P2d 1079 (Ut., 1981) and Katz v. Pierce 732 P2d 92




(Ut., 1986). Helgesen v. Ingyandumia required the Utah

gupreme Court to decide whether ©Or not the trial court
sbused its discretion in failing to set aside a default
judgment in a personal injury lawsuit. The trial court
yefused to set aside the default Judgment even though the
plaintiff’s attorney and the defendant’s insurance adjuster
pad been in frequent contract with each other for five
ponths in negotiating a settlememt of the claims.
pdditionally, plaintiff’s attorney was well aware that the
claims at issue were in dispute and fullly expected a defense
o the lawsuit. Nonetheless, shortly after the expiration
of the twenty days for answering had expired, the
plaintiff’s attorney had the default of the defendant
entered without giving prior notjice to the adjuster. The
Utah Supreme Court reversed the trial court holding that the
grial court abused its discretion in failing to set aside
the default. The court stated:

Common courtesy and ordinary

professional conduct dictated

that before proceedind to the  court

the attorney should have mhade contact

with the adjuster Wwith  whom he

had been dealing with so long to have

made  ingalry as ko WY 3w ANSWRYL

had not been filed. Id at 1081.
The court went on to say:

It is not uncommon in the ﬂyactice of

the law that when partles are

negotiating settlement and one party

files a lawsuit to bring pressure to

bear, the other party 18 not strictly

held to the time requ}rements of the

rules of procedures slnce settlement

talk continues to the day of trial
and a few days delay has little or no



effect when the trial date will be set.
Id at 1081.

In Katz v. Pierce, the Utah Supreme Court refused to

set aside a default Jjudgment where the plaintiff and
defendant were negotiating a settlement after service of the
complaint but prior to entry of default Jjudgment.
Plaintiff’s counsel, by telephone call, prior to submitting
the default of the defendant to the court, advised the
defendant’s attorney that the plaintiff’s claim would be
actively pursued and that he expected an answer prior to the
expiration of the time in which the answer had to be filed.
Plaintiff’s counsel followed that telephone call up with a
letter of confirmation specifically cautioning defendant’s
attorney to file an answer within the time 1limit or his
default would be entered. The Utah Supreme Court held that
the refusal of the trial court to set aside the default
judgment under those circumstances was not an abuse of
discretion.

The Utah Supreme Court Court in Katz v. Pierce found

that an abuse of discretion on the part of the trial court
was not shown by the defendant where it was clear that
the defendant ". . . was clearly advised that plaintiff
expected a timely response to the complaint and that,
otherwise, appellants default and a judgment would be
immediately obtained." Id at 94. This is in contrast to
the case in Helgesen where no such notification was given
even though plaintiff’s attorney knew the matter was

disputed and negotiations were ongoing.



The present case is closer factually to the facts in
Helgesen which required setting aside the default than the
facts of Katz, wherein an opposite result was obtained.
Although all of the factual elements present in Katz
justifying reversal of the trial court in that case are not
present in this case, the policy of liberality in setting
aside default judgments and hearing cases on the merits
warrants a similar holding as that obtained in Helegesen.

In the present case, Mr. Eldredge, attorney for the
plaintiff, knew of the dispute and fully expected a defense.
The Affidavit of Mr. Wade clearly stated that phone calls
were passed between his office and Mr. Eldredge’s office
thereby indicating that Mr. Eldredge knew that Mr. Wade was
attempting to deal with the Complaint. Nonetheless, without
so much as a letter or actual communication, Mr. Eldredge,
shortly after the expiration of the twenty-day period,
entered the default of Valley Ford, Inc., stating to Mr.
Wade on the very day the default was entered that "it was
too late to file an answer." (R.15)

Certainly a different case would exist if Mr. Eldredge
was not aware that this matter was vigorously disputed and
was unaware that Mr. Wade was attempting to contact him,
that is, if Mr. Wade did nothing. However, Mr. Eldredge did
know that the action was disputed and did know that Mr. Wade
was attempting to reach him. Certainly, the professional
courtesy concept referred to in Helgesen should extend to

this situation and Mr. Eldredge should have at least sent a



letter to Mr. Wade indicating that he intended to stand by
the twenty day period of the Summons and did not intend to
communicate with Mr. Wade further, if such was his
intention. |

An attorney should be able to rely upon the assumption
that placing phone calls with opposing counsel puts opposing
counsel who has served a complaint, where that attorney
knows that a dispute regarding the complaint exists, on
notice that communication should be made prior to
precipitous action in a pending lawsuit. To hold otherwise
would be to move one step back from the standard of
cordiality and professional courtesy which counsel should
be able to expect from one another. Accordingly, this court
should rule on the side of deciding cases on their merits
and on the side of high standards of professional courtesy
and cordiality, not on the side of procedural exactitudes.

CONCLUSION

Based upon the foregoing, the Appellant, Valley Ford,
Inc., respectfully requests that this Court vacate the
judgment by default and remand this case with instructions
to the District Court to set the case for trial.

+h
DATED this cQO day of January, 1988.
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ADDENDUM

Rule 60. Relief from Judgment or Order.
Affidavit of Bryce Wade.
Answer and Third Party Complaint.

Affidavit of Claudette Mathie.



Rule 60. Relief from Judgment or Order

(a) Clerical Mistakes. Clerical mistakes in judgments, orders
or other parts of the record and errors therein arising from over-
sight or omission may be corrected by the court at any time of its
own initiative or on the motion of any party and after such notice,
if any, as the court orders. During the pendency of an appeal,
such mistakes may be so corrected before the appeal is docketed
in the appellate court, and thereafter while the appeal is pending
may be so corrected with leave of the appellate court.

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Dis-
covered Evidence; Fraud, Etc. On motion and upon such terms
as are just, the court may in the furtherance of justice relieve a
party or his legal representative from a final judgment, order, or
proceeding for the following reasons (1) mistake, inadvertence,
surprise, or excusable neglect; (2) newly discovered evidence which
by due diligence could not have been discovered in time to move
for a new trial under Rule 59(b); (3) fraud (whether heretofore
denominated intrinsic or extrinsic), misrepresentation or other
misconduct of an adverse party; (4) when, for any cause, the sum-
mons in an action has not been personally served upon the de-
fendant as required by Rule 4(e) and the defendant has failed
to appear in said action; (5) the judgment is void; (6) the judgment
has been satisfied, released, or discharged, or a prior judgment
upon which it is based has been reversed or otherwise vacated, or
it is no longer equitable that the judgment should have prospec-
tive application; or (7) any other reason justifying relief from the
operation of the judgment. The motion shall be made within a
reasonable time and for reasons (1), (2), (3), or (4), not more than
3 months after the judgment, order, or proceeding was entered
or taken. A motion under this subdivision (b) does not affect the
finality of a judgment or suspend its operation. This rule does
not limit the power of a court to entertain an independent action
to relieve a party from a judgment, order or proceeding or to set
aside a judgment for fraud upon the court. The procedure for
obtaining any relief from a judgment shall be by motion as pre-
scribed in these rules or by an independent action.

119



ELGGREN & VAN DYKE TR R
Stephen B. Elggren 0970 sma DUST COUN”
Attorney for Valley Ford v
444 South State St. #201 DEP TYLIRK
Salt Lake City, UT 84111

lrelephone: 531-7116

No: 6-995
IN THE DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
JERRY LAWLEY, ) A FFIDAVIT
)
Plaintiff, )
)
VS. ) Civil No. C 86-04943
)
VALLEY FORD, INC., a Utah )
corporation, dba VALLREY )
JAGUAR, DAVID C. BASTIAN, an )
individual, )
)
Defendants. )
)

STATE OF UTAH )
: ss.
COUNTY OF SALT LAKE )

Bryce Wade, being first duly sworn, deposes ana says under
oath:

1. Affiant is the registered agent for Valley Ford, Inc.,
and is authorized to make this Affidavit on behalf of Valley
Ford, Inc., and on behalf of David C. Bastian, an employee of
Valley Ford, Inc. Affiant is also an attorney and a member of
the Bar of the State of Utah.

2. On June 34, 1986, I was served with a Summons and
Complaint in the above-entitled civil action. On approximately
the same date, David C. Bastian, an employee of Valley Ford,

Inc., was also served with the Summons and Complaint in the

above-entitled civil action., Said matter was brought to my



attention for the purpose of filing an Answer in behalf of both
defendants or to attempt to resolve the matter through
settlement.

3. During the twenty days following being served with the
papers as set forth above, I tried on numerous occasions to
contact Lloyd C. Eldredge, attorney for plaintiff. Some of my
calls were not returned, and other calls were returned to me, but
I was not available for calls at the time they were returned from
plaintiff's attorney. On other occasions, no one answered the
plaintiff's attorney's telephone number when I placed calls, and
therefore, until approximately July 22, I was unable to make
contact with plaintiff's counsel.

4, The purpose of my call to plaintiff's counsel was for the
purpose of attempting to propose a settlement for this matter or
to obtain additional time for having an answer filed on behalf of
the defendants.

5. When I did speak with Mr. Eldredge, I was informed that a
default had already been entered on both defendants and it was
too late to file an answer.

6. I then contacted Stephen B. Elggren to have him file an
answer in behalf of Valley Ford and David C. Bastian and to make
a Motion to Set Aside the Default that had been entered.
However, in the process of my conversations with Mr. Elggren, I
was able to make additional contact with Mr. Eldredge and we
continued to make proposals for resolving this matter.

7. Ultimately, on October 20, 1986, settlement negotiations

broke down and it became necessary to take action under the



default that had been entered.

8. The information that has been provided to me indicates
that there are valid defenses against the plaintiff. In
particular, the vehicle sold to the plaintiff was sold "as is"
without any warranty from the dealer. Furthermore, there were no
misrepresentations made by the defendants to the plaintiff, and
also, if any damages were caused to the vehicle purchased by the
plaintiff from defendant Valley Ford, those damages resulted from
the repairs made by Less Jenson Collision Repair prior to the
vehicle being delivered to defendant Valley Ford, Inc., in
connection with a trade-in involving said vehicle,
Alternatively, inasmuch as the vehicle was in the plaintiff's
possession for a period of time prior to any claim for damages as
asserted by the plaintiff, such damages may have resulted fromn
the handling by plaintiff which was beyond the control of
defendants.

9. Accordingly, the defendants claim that they have valid
defenses to the charges asserted by the plaintiff also the
immediate entry of the Default by the plaintiff at the end of
twenty days when affiant had been attempting to contact
plaintiff's counsel in an attempt to resolve this matter provides
the basis upon which affiant asserts that the default should be
set aside against defendants. /{ K

-
/ . v 4 N
VA PR VI SN A% (.—(/L

Btyce Wade
v

2
Subscribed and sworn to before me this A day of October,

1986.

My commission expires: 9.35-8% Nota i Wor
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Attorney for Valley Ford Cinen -
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Telephone: 531-7116 Ty TR
No: 6-995

0 c O IN THE DISTRICT COURT OF SALT LAKE COUNTY

77y7 STATE OF UTAH

ANSWER AND THIRD PARTY
COMPLAINT

JERRY LAWLFY,
Plaintiff,
VS. Civil No. C 86-04943

VALLEY FORD, INC., a Utah
corporation, dba VALLEY
JAGUAR, DAVID C. BASTIAN, an
individual,

Defendants.

VALLEY FORD, INC., a Utah
corporation, dba VALLEY
JAGUAR, DAVID C. BASTIAN, an
individual,

Third Party Plaintiffs,
VS.

LFSS JENSON COLLISION REPAIR,
INC., a Utah corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
Third Party Defendant. )
)

Defendants Valley Ford, Inc., and David C. Bastian,
hereinafter referred to defendants, through their undersigned

counsel, answer the Complaint as follows:

FIRST DEFENSE

Plaintiff's Complaint fails to state a cause of action

against defendants upon which relief can be granted.

R



SECOND DEFENSE

Defendants answer the numbered paragraphs of plaintiff's
Complaint as follows:

1. Admit the allegations of paragraph Nos. 1, 3, 5 and 31.

2. Defendants are without sufficient information to admit or
deny whether defendant David C. Bastian was acting within the
scope of his agency for defendant Valley Ford, Inc., and there-
fore deny that portion of paragraph No. 2 of the Complaint but
admit all other allegations in said paragraph.

3. Deny that any misrepresentations were made to the
plaintiff and therefore deny the allegations of paragraph Nos. 6,
7, 9, 19, 11, 12, 13, 14, 15, 17, 18, 19, 20, 22, 23, 24, 25, 26,
27, 28, 29, 32, 33, 34, 35, 36, and 37 of plaintiff's Complaint
and all other allegations not admitted herein.

4, As to paragraph Nos. 4, 8, 16, 21, and 30 of the
Complaint, defendants incorporate herein by reference the
applicable answers as set forth above.

AFFIRMATIVE DEFENSES

1. As affirmative defenses, defendants assert that the
vehicle sold to plaintiff was sold without dealer warranty, i.e.,
"AS IS8", pursuant to the terms of the Automobile Agreement, a
copy of which is annexed hereto as Exhibit "A",

2. Defendants further assert as an affirmative defense that
no misrepresentations were made by the defendants to the
plaintiff,

3. The vehicle was in the possession of the plaintiff for
some period of time before any claims were made by the plaintiff

as to any problems in connection with the vehicle, plaintiff had



driven the vehicle on various occasions before purchase and there
were no known problems with said vehicle which was accepted by
the plaintiff, and any damage to the vehicle may have been caused
by the plaintiff subsequent to his receiving possession of the
same.,

4, Any repairs made to the vehicle which have been made
negligently were made by Less Jenson Collision Repair which was
not an agent of the defendant and if there was any impropet
repair, Less Jenson Collision Repair would be liable to the
plaintiff and should indemnify the defendants for any damages
suffered herein.

5. The action brought by the plaintiff has been brought in
bad faith and defendant should be awarded attorney's fees for
appearing herein pursuant to 78-27-56, Utah Code Annotated.

WHEREFORE, defendants pray that plaintiff's Complaint be
dismissed with prejudice and that defendants be awarded
attorney's fees for appearing herein.

THIRD PARTY COMPLAINT

Defendant Valley Ford, Inc., asserts a Third Party Complaint
and complains of Less Jenson Collision Repair as follows:

l. As a condition for third party plaintiffs to accept a
trade—-in of a 1984 Jaguar XJS, VIN #SAJNV5843EC113007 from Kent
Jones, said vehicle was to be properly repaired by third party
defendant Less Jenson Collision Repair, Inc.

2. Said vehicle was improperly repaired and any damages that
the plaintiff has suffered were the result of improper repairs

and/or services performed by Less Jenson pursuant to an agreement



with the prior owner of said vehicle, Kent Jones.

3. Said vehicle was traded into the defendant Valley Ford,
Inc., on the condition that proper repairs were made on said
vehicle, and if repairs made on said vehicle are not proper,
and/or defendants are damaged as a result of the claims of
plaintiff against defendants, defendants are entitled to judgment
against third party defendant, Less Jenson Collision Repair, for
said sum together with costs for appearing herein.

4, Damages suffered by the defendants at the hands of third
party defendant are unknown at this time and will be determined
at trial.

WHEREFORE, third party plaintiffs pray that judgment be
rendered against third party defendant requiring third party
defendant to indemnify third party plaintiffs for any damages
suffered by third party plaintiffs in the above-entitled civil
action.

DATED this 22nd day of October, 1986.

ELGGREN & VAN DYKE

sy A

Stephenw B. Elggpen
Attorney for Defendants and
Third Party Plaintiffs

CERTIFICATE OF MAILING

I hereby certify that I duly mailed, postage prepaid, at Salt
Lake City, Utah on the 22nd day of October, 1986, a true and
correct copy of the foregoing to the following: Lloyd C.
Eldredge, Attorney for Plaintiff, P.0. Box l788j;/§alt Lake City,

i
4

Utah 84117, W /
Wz Pl %

Stephen B,/ Elggrea/

SBE/nh
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VERTON _State ___ 0%~ Zip Code 27006 L Prione e cum: -
lGREE TO PURCHASE FROM YOU, UNDER THE TERMS AND CONDITIONS SPECIFIED, ﬁ’H 'POLLOWING: //F:
2 4 YEAR MAKE " MODEL | IDENTIFICATION NUMBER | 1 "coor | ‘TRm
USED A JAGUAR XJS SAJNV5R43EC113007 L lerAy N i
VEHICLE SOLD AS EQUIPPED UNLESS OTHERWISE STATED IN THIS AGREEMENT o
4 l7 NO FREE WORK PROMISED 10
5 Is 11
6 o 12
iis purchase is to be made 19 . or as soon thereafter as possible. It is agreed, however, that neither
)r the manufacturer will be liable for failure to effect delivery. . L
sumes responsibility for any difference In [ ersonal responsibliity for the balance owed on the above described vehicle of
whlc mﬂ 'T'\olp be financed by

Ing or paying cash, customer agrees to provide dealer with free and clear

xes on or before

, excess of amount shown below, and will
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\ difference in cash on demand. if not so paid,
title to trade In, If any, and pay any oulstanding property ta

orizes dealer, at dealer's option, to increase the monthly
and contract balance to cover the difference and finance | understand that Valley Ford Inc. Is NOT responsible for o

ereon, or repossess the vehicle sold. representation been made to me. ‘
this vehicle Is made by dealer subject to credit approval by
nancial institution where customer has agreed for dealer to a. :
Signatury'\ £ M - éi
L4

incing. In the event of a credit report unacceptable to the
the financial institution, the purchaser will return the - - -  a—
rein described immediately to the dealer and pay any costs Selling Price Including ]
nvehicle repair and recovery costs, mileage and loss of use Delivery & Handling 26()P A H(‘) Cash Price w/Accessories 7(’1”P“.. '
. of which such costs or damages may have been created -
im of buyers usage. In the event of customer obtaining own $ 189«
. or cash, money Is due as shown in payment schedule. Less Trade MIA _Delivery & Handling ’:‘
ure Net for Sales 24000 0 TOTAL CASH PRICE (1) 20001,
SETOBUYER: The seller, hereby expressly disclaims all warran- Sales Tax v -
dther express or implied, including any implied warranty of License & Fees /A
)antability or fitness for a particular purpose, and neither assumes License & Title Service 1n_nn T
1thorizes any other person to assume for it any liability in connec- 3 n vtv/f
Jith the sale of the vehicle. YOTAL (zyntract 10 i
(E TYPE YEAR IDENTIFICATION NO. TOTAL 1 & 2
JMETER READING COLOR TRANS AIR COND. P. STEER. VINYL ROOF 206010,
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lance Owed To:
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AL DOWN PAYMENT
r
''SALANCE DUE oy
N N - 7
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Customer’s Signature TOTAL INSURANCE PREMIUMS (3)
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I 1 i h th he t of larl h,
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CREDIT LIFE INSURANCE Credit Life or Credit Accident & Heaith Insurance on the life of
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f



http://260Cr.nO

mﬂ ®LLOYD C.

ELDREDGE (3927)
Attorney for Plaintifz
970 East 4800 South, Suite 3G

P.O. Box 17884 e

‘ - RO, 1A v st QULEY CLEr?
Salt Lake City, Utah 84117-0884 | 9 a 5
Telephone: (801) 261-0088 \ CLQJ&jL}

DEPUTY CLERK ™
IN THE THIRD JUDICIAL DISTRICT COURT, IN AND FOR

SALT LAKE COUNTY, STATE OF UTAH

JERRY LAWLEY,
AFFIDAVYIT

Plaintiff,

Vs,
Civil No.C86 04943
VALLEY FORD, INC. a Utah

coorporation, dba VALLEY JAGUAR,

DAVID C. BASTIAN, individual, Judge Timothy R. Hansen

R . " L W N W N

Defendants,

State of Utah )
: sS.
County of Salt Lake )

Claudette Mathie, being first duly sworn upon oath,
deposes and says:

1. That she is receptionist and secretary to Lloyd C.
Eldredge who is the attorney for the Plaintiff in the above
entitled action.

2. That she is primarily responsible for the receipt
and logging and incoming telephone calls to the Law Office of
Lloyd C. Eldredge, that her normal working hours are
approximately 8:30 a.m, to approximately 5:30 p.m. Monday through
Friday and that at all times, including weekends, when she is not

on duty and acting as receptionist there is an answering machine

at said offices for the receipt of incoming calls,



1) That on “or abouts June 30, 198¢
Mr, Eldredge that the Summons and Complaint prepared
indicated case against Defendant, VYalley Ford, inc., ..
served and I was alerted to expect a phone call from a
representative from said Defendant, ‘

4., At no time during the hours for which I was in my
usual place of employment and acting as receptionist in the Law
Office of Lloyd C. Eldredge, was a phone call received by me from
Mr. Bryce Wade or anyone else porporting to represent Valley
Ford, Inc.,

5. I have reviewed the incoming phone memos which are
maintained at our offices for the period of June 30, 1986 up to
and including June 22, 1986 and, except as hereinafter set forth,
can discover no call from Mr, Bryce Wade or any other person
representing Valley Ford, Inc., or any other matter concerning
the above indicated matter.

6. That on July 22, 1986, a call was received from
Mr. Bryce Wade and recorded by the answering machine at our
offices. A copy of the phone memo concerning the said call, and
prepared by me, dated July 22, is attached hereto as Exhibit "A",
and by this reference incorporated herein, As previously stated
this is the only call received by me or received on our answering

machine from Mr.Bryce Wade or any other individual representing

Valley Ford, Inc.
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FUTHER AFFIANT SAYTH .

DATED this g)z‘ﬁé day ¢
g

/

I o te o e v , 1986.

e

- :‘4‘ — (/(...,—V/CQ\,

“Notap¥§y Public

Residing at

= 2%/

My commission expires
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