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JURISDICTION
Utah Code Ann. §78-2a-3(2) (h) provides this Court’s
jurisdiction over this appeal from a domestic relations case.

ISSUES PRESENTED FOR REVIEW, STANDARDS OF REVIEW, AND PRESERVATION
OF THE ISSUES

1. Did Judge Dever err in assessing Defendant’s income, and
consequently err in the amount of child support and alimony that he
awarded?

This issue involves questions of law, to be reviewed for
correctness. E.g. Pendleton v. Pendleton, 918 P.2d 159, 160 (Utah
App. 1986).

This issue was preserved (e.g. 1468-1483, 1628, 1598-1605).

2. Did Judge Dever err factually and legally in setting the
alimony award?

This issue involves mixed questions of fact and law. The
Court defers to the factual findings of the trial court unless they
are clearly erroneous, and reviews the 1legal conclusions for
correctness. E.g. Pendleton v. Pendleton, 918 P.2d 159, 160 (Utah
App. 1986).

This issue was preserved (e.g. 1473-1480, Plaintiff’s exhibit
132).

3. Did Judge Dever err in failing to divide the C&G retirement
account?

This issue appears to involve mixed questions of fact and law.
The Court defers to the factual findings of the trial court unless

they are clearly erroneous, and reviews the legal conclusions for



correctness. E.g. Pendleton v. Pendleton, 918 P.2d 159, 160 (Utah
App. 1986).

This issue was preserved (e.g. 2645-2649).

4. Did Judge Dever err in failing to order David Griffith to
pay Janna Griffith’s attorney fees?

Rulings on attorney fees are normally reviewed for an abuse of
discretion. Finlayson v. Finlayson, 874 P.2d 843, 850 (Utah App.
1994).

This issue was preserved (1502-23).

5. Should Judge Dever have vacated the orders signed by Judge
Rokich after Judge Rokich recused himself from this case?

This 1issue involves questions of law, to be reviewed for

correctness. See e.g. State v. Pena, 869 P.2d 932, 936 (Utah

1994).

This issue was preserved in the trial court (e.g. 983-1002,
1010-1027, 1042-1059).

6. Did Judge Dever err in awarding attorney fees as a result
of Mrs. Griffith’s motion to disqualify defense counsel, Robert
McDonald?

This issue involves questions of law, to be reviewed for
correctness. See e.g. State v. Pena, 869 P.2d 932, 936 (Utah
1994).

This issue was preserved in the trial court (e.g. 793-804).

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES



The following constitutional provisions, statutes and rules
pertain, and are copied in the addendum to this brief: Code of
Judicial Conduct, Canon 3 (1996), Utah Rule of Civil Procedure 11
(1996), Utah Rule of Civil Procedure 52 (1997), Utah Rule of Civil
Procedure 63 (1997), Utah Code Ann. §30-3-3 (1997), Utah Code Ann.
§30-3-5 (1994 Cum. Supp., Repl. Vol 3B),

Utah Code Ann.§78-27-56 (1997), Utah Code Ann. §78-45-3 (1987 Repl.
Vol), and Utah Code Ann. §78-45-7.5 (1994 Cum. Supp., Repl. Vol.
9).

STATEMENT OF THE CASE
NATURE OF CASE, COURSE OF PROCEEDINGS, AND DISPOSITION

Janna Griffith filed a complaint seeking a divorce from David
Gary Griffith on September 14, 1994 (1-11). Janna was represented
by J. Franklin Allred, and David was initially represented by Bruce
Richards, and then by Robert McDonald (11, 16, 32).

Judge John Rokich originally presided over the case, but
recused himself after one day of trial (1756-1762).

Judge L.A. Dever then presided over the case, granting a
decree of divorce on June 3, 1996, ruling that the child custody,
property division, child support and alimony issues would be
resolved following a full trial (1225-1231). Judge Dever presided
over a trial in August of 1996, and entered a supplemental decree
of divorce and findings of fact and conclusions of law on February

10, 1997 (1704-1747).



Janna Griffith filed a timely notice of appeal on March 3,
1997 (1750-51).

STATEMENT OF FACTS

Janna Griffith and David Gary Griffith were married on
November 12, 1976 (2177).

At the time of trial, Janna Griffith was forty-one years old,
and David was thirty-eight years old, and their four children
ranged in age from ten to seventeen years (2081, 2084).

At the outset of the marriage, David attended college, while
Janna worked full-time as a bank teller (2079). David worked
throughout the marriage for the family construction company,
Christensen and Griffith (hereinafter "“C&G”), and began working
full-time for C&G in 1977 (2078). He worked initially as a
laborer, and advanced to become a construction manager (2078).

puring the course of the marriage, she was the primary
caretaker of the children and devoted eight years exclusively to
that role (2164, 2166). Janna supplemented her high school
education with some banking courses (2161). Janna worked off and
on as a bank teller at various banks, and also did office work and
served as a runner for C&G (2160-64).

Janna was always supportive of David’s efforts on behalf of
C&G, traveling with him to various remote construction sites and
raising some of their small children while living in trailers on

the construction sites (2173-76). They did not move into their



home until 1983 (2172). Janna was not compensated for her work for
C&G in the early years of their marriage (2087).

Particularly from her discussions with David’s father, Janna
expected that the joint efforts of her and her husband on behalf of
C&G would pay off financially for her and her family in the future,
when David would inherit his share of the family business (2162,
2371-74) .

Janna and David separated in April or May of 1994, after David
informed Janna of his extra-marital affair (2251, 2254).

After the separation, Janna stayed with the children and
worked full time as a bank teller, and also worked every other
Sunday at a gas station (2153, 2160-61).

David moved in with his parents, continued driving the company
car and using gas and service for the car paid for by C&G, and
charged several thousand dollars’ worth of vacations and other
personal expenses to a C&G credit card, while the company
maintained no record of David’s debts (2024, 2034, 2822-26, 2592-
93).

Shortly after the separation, David Griffith, with the help of
his family and family business, C&G, began maneuvering to minimize
Janna’s financial recovery from the divorce. For instance, David
opted to abstain from taking his annual bonus of $15,000 in 1994
(2062) . He later took a company car valued at $9,500 for his

daughter after the bonus would have been distributed (2790).



Shortly after the separation, David ceased performing side
jobs for C&G, which side jobs had previously earned David and
Janna’s family some $13,206 per year, and which had principally
been used to improve their family home (2212, 2231).°!

David testified that he quit doing side jobs shortly after the
separation from Janna, completing the last project by the Spring of
1995 (2068-69). He testified that he stopped performing the side
jobs because the family home was completed and he had no further
interest, and because of his increasing responsibilities at work at
C&G stemming from his brother’s illness and father’s political
activities (2068). He testified that David’s brother’s leukemia
and David’s father’s increasing responsibilities as a Tooele County
Commissioner resulted in David’s spending more time and effort at
C&G (2073-77).

David testified that he did not request a salary increase to
compensate him for his extra work for C&G, because it was a family
business (2063).

Gary Griffith, C.E.O. of C&G, with 70% of the voting stock
(2452, 2485),

confirmed that his son David would not receive additional
compensation for his extra efforts at C&G in compensating for

Paul’s and Gary’s absence (2449). He did, however, testify that

! Because records were not kept on many of the side jobs,

and because the side jobs were not reported on tax forms, the
exact figures on this income are not available (2248, 2294-2301).
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David used the company credit cards to support himself, and that
the company kept no records of David’s debt to the company, and
simply left it up to David to determine how to pay back the company
(2592-93) .7

David’s father, Gary Griffith, gave several thousand dollars’
worth of company stock to David’s grandmother, with the intention
of transferring the stock to David after the divorce as part of
David’s inheritance (2369). This arrangement was made in an effort
to prevent Janna from getting any benefit from the transfer (2369).

During discovery, David Griffith represented that his share of
the C&G profit sharing plan was valued at $3,650.84 (Plaintiff’s
exhibit 10), when in fact, that figure represented the value of a
small annuity, and the true value of the profit sharing plan was
$63,981.17 (Plaintiff’s exhibit 11).

After Judge Dever issued his original order preceding the
supplemental decree, counsel for Mr. Griffith filed a motion

attempting to persuade Judge Dever that Mr. Griffith’s salary at

2 C&G’'s bookkeeping methods have historically facilitated

David Griffith’s efforts to minimize his apparent income. The
comptroller of C&G testified that the company maintained no
records concerning what David owed the company as a result of his
use of company equipment, supplies and credit in performing side
jobs (2432-34, 2404). The comptroller testified that David has
had access to company equipment, supplies and credit, and was
trusted to keep his own records and reimburse the company (2428-
30).

The same comptroller prepared David and Janna’s taxes, and
was aware that David did not report on his taxes his side job
income or unrestricted use of a company car, car maintenance, and
gas (2420, 2409-15, 2408-9, 2406-07).

7



C&G was $970 a week, rather than $1020 a week, as Mr. Griffith
testified at trial (1640, 2065). The motion also attempted to
persuade the court to account for Janna Griffith’s earning $211 per
month in interest income, when in fact, the exhibit upon which he
relied demonstrated that she earned a total of $211 in the entire
year of 1995, and demonstrated no interest income for Janna in 1996
(1640, 1688).

Janna and David’s divorce was complete and final on February
10, 1997 (1704-1747).

Additional facts are stated in the argument portion of the
brief, as they pertain to the issues raised.

SUMMARY OF ARGUMENTS

Judge Dever’s assessment of David Griffith’s income was
incorrect in three respects: he should have included David’s
history of side-job income; he should have included David’s income
from the possession, use and maintenance of the company car; and he
assessed Mr. Griffith’s annual bonus on the basis of a historical
average, rather than on the basis of the most current figures. The
errors in Judge Dever’s assessment of David Griffith’s income
resulted in an erroneous calculation of child support and alimony.

In assessing the alimony award, Judge Dever failed to consider
the proper factors, and granted an award that was inadequate and
unfair.

Judge Dever also erred in the property division, in failing to



divide David’s retirement account at C&G. This was qualitatively
by far the best asset earned by the Griffiths during the course of
their marriage, and no other assets awarded to Mrs. Griffith
compensated for the lack of her fair share of the retirement
account.

In denying Janna Griffith attorney fees, Judge Dever failed to
make adequate findings. Proper consideration of the issue
indicates that the fees requested were reasonable, that Janna
Griffith was unable to pay them, and that David should have been
ordered to do so.

Judge Rokich erred in adjudicating the issue of attorney fees
after he disqualified himself from presiding over this case. His
judgment and orders were 1illegal by virtue of his preceding
recusal, and also by virtue of the fact that there was no basis for
the orders in fact or in law. Judge Dever should have vacated the
orders signed by Judge Rokich after his recusal.

There was no basis for imposing rule 11 sanctions for Janna
Griffith’s motion to disqualify defense counsel. Because Judge
Dever’s order was induced by an incorrect view of the law and is
without evidentiary support, this Court should reverse it.

ARGUMENT
I.
THE COURT ERRED IN

ASSESSING DAVID GRIFFITH’S INCOME.

A. RELEVANT FACTS



1. Side Job Income

From 1983 to 1995, David Griffith earned side job income
averaging $13,206 per year (2212). Because no records were kept
on many of the side jobs, and because the side jobs were not
reported on tax forms, the exact figures on this income were not
available (2248, 2294-2301).

The side job income was used to the benefit of David and Janna
and their four children, primarily in improving the family home
(2231).

The side jobs involved David using equipment and supplies from
C&G to complete independent projects after hours, or work C&G had,
which it was unable to complete during regular hours (2069-72).
The company policy permitted work with employees to use company
equipment and supplies and credit, and anticipated that the
employees would reimburse the company (2454, 2475-79). The company
did not maintain records on David Griffith’s wuse of or
reimpbursement for use of the company credit card or the other
benefits, and relied on David to keep his own records (2425-28,
2592-93).

David testified that he quit doing side jobs shortly after the
separation from Janna, completing the last project by the Spring of
1995 (2068-69). He testified that he stopped the side jobs because
the family home was completed and he had no reason to do more side

jobs (2068). He then testified that David’s brother’s leukemia and

10



his father’s increasing responsibilities as a Tooele County
Commissioner resulted in David’s spending more time and effort at
C&G (2073-77).

Evidence presented by Janna established that if David were
paid for performing the 80% of Paul’s job he claimed to have been
doing, he should have been paid an annual salary of $80,704 (2187~
90), rather than the approximate $54,000 David testified he was
being paid (2065). David testified that he did not request a salary
increase to compensate him for his extra work, because it was a
family business (2063).

Judge Dever agreed with David that this side job income should
not be included in his income for calculating child support and
alimony, ruling that David’s uncompensated increasing
responsibilities at C&G, stemming from Paul Griffith’s leukemia and
Gary Griffith’s mounting responsibilities as a Tooele County
Commissioner, justified David’s ceasing to perform the side jobs
(1628) . The judge ruled that David had testified that his extra
efforts at C&G were essential to the viability of the company
(1628), despite the absence of any testimony to this effect. The
court ruled that Mr. Griffith was not voluntarily underemployed,
and that there was no basis for imputing side job income
historically earned or income he should have received for

performing 80 % of Paul Griffith’s job (1723-24).

2. Company car income

11



As part of his employment at C&G, David Griffith was given
full use of a 1995 Chevy Suburban, and all service and gas for the
car was paid for by C&G (2407-9). Mr. Allred’s written proffer of
evidence from witness, Becky Roderick, set the value of the car,
service and gas at $10,289.72 (1598-1605).

At trial on August 8,. 1996, Judge Dever refused to allow Mr.
Allred to admit the evidence proffered on the value of the car and
services and gas, or on the value of one of David’s side jobs, on
the theory that Mr. Allred had violated a continuing obligation to
notify opposing counsel of witnesses he would call at trial (2333).
Because Mr. McDonald did not file discovery documents seeking
information on Mr. Allred’s witnesses, Mr. Allred’s duty to provide
a witness list was the result of a minute entry entered at Mr.
McDonald’s request stating, “. . . the Court orders that exchange
of witnesses to be completed by Friday, the 26th day of July,
1996.” (2330, 1372). Despite the fact that the witnesses on the
value of the car, services and gas, and side job, were not located
until after July 26, 1996, the court barred the witnesses from
testifying because Mr. Allred had failed to notify opposing counsel
of his intent to call the witnesses (2330).

On August 8, 1996, Allred moved to reopen his case to present
the testimony of the two witnesses at the continued trial on August
13, 1996, arguing that this would provide opposing counsel with

sufficient notice to investigate and rebut her testimony (1492).
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Judge Dever denied the motion (1634).
3. Bonus_ income

David Griffith earned the following bonuses in the following
years: $2,500 in 1990, 0 in 1991; $4,000 in 1992, $5,000 in 1993,
$15,000 in 1994, and $12,000 in 1995 (2063, 2787, 2790). The
company bonuses were determined by David’s father, Gary Griffith
(who had 70 percent of the voting stock of the company) and by Ron
Christensen (who had 30 percent of the voting stock of the
company), and were not guaranteed at any particular level (2485,
2449, 2445).

Rather than assessing David’s income on the basis of his
current income, Judge Dever opted to average the total bonuses for
six years in determining David’s income (1628). His rationale in
doing so was to avoid acrimony between Janna and David that might
ensue 1f they were forced to recalculate David’s child support
obligations annually (1725-26).

B. RELEVANT LAW
1. Side job income

In ruling that there was no basis for imputing the
historically earned side job income to David Griffith in setting
David’s child support obligations, the court disregarded numerous
precedents from this Court.

Particularly where David Griffith’s side job income stemmed so

directly from his primary employment (the side jobs involved

13



David’s using C&G’s equipment and supplies to complete projects or
projects for C&G customers that C&G was unable to finish during
regular work hours (2069-72)), it would have been proper to include
the side job income in assessing Mr. Griffith’s continuing
obligations to his children. This is seen by reference to Jensen
v. Bowcut, 892 P.2d 1053 (Utah App. 1995).°

While David did testify in accordance with the trial court’s
findings, that as a result of his brother’s 1illness and his
father’s political activities, David was doing more work at C&G
which prevented him from doing side jobs (2073-77), David’s first
explanation of why he ceased performing the side jobs was that the
family home was complete and he had no reason to do any more side
jobs (2068).

Particularly in light of the evidence in the record and

discussed in the statement of facts, supra, about how David

3 In Jensen, this Court upheld a trial court’s award of

child support which relied on income from the defendant
physician’s second job as the county jail physician. The trial
court reasoned and this Court agreed that consideration of the
second job was appropriate because the income from the second job
could be viewed as emanating from the physician’s primary job.
This Court acknowledged that the trial court’s calculation may
well have contemplated a work week that exceeded forty hours, but
ruled that this is permissible practice if such hours were
“consistent with the obligee’s prior practice.” Id. at n.3
(citations omitted). See also Hurt wv. Hurt, 793 P.2d 948, 950
(Utah App. 1990) (trial court properly based child support award
on history of overtime, and, rather than speculating that the
defendant would decrease his overtime work, opted to permit
modification of the order in the future if those circumstances
arose) .
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Griffith and his family business began maneuvering to minimize
Janna’s financial recovery from the divorce shortly after their
separation, the trial court should not have accepted David’s loss
of interest in improving the family home or other excuses to
disregard David’s history of earnings from the side jobs. See

Hill y. Hill, 869 P.2d 963 (Utah 1993).°

While David Griffith’s choice to work to support his brother
and father in their times of need may seem laudable, David Griffith
did not have the legal option to elevate the needs of his father
and brother over the needs of his wife and children, to whom he
owed a legal duty of support.? When Mr. Griffith decided that he
had no further interest, and quit doing the side-jobs, he
disregarded his primary familial obligations and 1is properly
characterized as being voluntarily underemployed. See Hill, supra.

The trial court should have imputed income to David to account

for the historical side job earnings, or to account for the salary

4 In Hill, when the marriage broke up, a husband and

father of five left high paying job and took lower paying jobs.
Id. at 964-65. Despite Mr. Hill’s contention that he left the
higher paying job because his wife ordered him out of the county
when they split up, the trial court found that Mr. Hill was
voluntarily underemployed, because he had “voluntarily
disregarded his familial obligations” in leaving the more
lucrative job. Id. at 965. This Court approved of the trial
court’s setting child support and alimony obligations on the
basis of three years of regular and overtime wages from his
previous job. Id. at 965-66.

5 See Utah Code Ann. §78-45-3(1) (“Every father shall

support his child; and every man shall support his wife when she
is in need.”).
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David should have been earning for the work he was doing without
visible compensation at C&G.°¢

Particularly in the context of setting the alimony award, the
law is abundantly clear that the trial court should have included
Mr. Griffith’s historical side job income in setting David’s
obligations.’

This Court should remand this to the trial court for
correction of the child support and alimony orders, to incorporate
the side job income.

2. Company car income

As noted above, the trial court’s refusal to consider as
income David Griffith’s unrestricted use of the company car,
service and gasoline was based on Mr. Allred’s failure to comply
with a perceived continuing duty to supplement his witness list, as
a result of the trial court’s order to produce a witness list by a
certain date.

Under Utah Rule of Civil Procedure 26(e), continuing discovery

duties apply only to responses to discovery requests, or to court

6 See e.g. Utah Code Ann. §78-45-7.5(7) (b) (“If income is
imputed to a parent, the income shall be based upon employment
potential and probable earnings as derived from work history,
occupation qualifications, and prevailing earnings for persons of
similar backgrounds in the community.”); Hall v. Hall, 858 P.2d
1018, 1026 (Utah App. 1993).

7 See e.g. Breinholt v. Breinholt, 905 P.2d 877, 880
(Utah App. 1995); Crompton v. Crompton, 888 P.2d 686 (Utah App.
1994); Olsen v. Olsen, 704 P.2d 564 (Utah 1985); Hill, supra;y
Utah Code Ann. §30-3-5.
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orders indicating a continuing duty.

In the instant matter, Mr. McDonald did not file a discovery
request, and so Mr. Allred was not under any duty to supplement any
response. Judge Dever’s order did not impose a continuing
obligation to update Mr. Allred’s witness list, and Mr. McDonald
simply relied on the Court’s order, and did not himself request any
updated information after Mr. Allred submitted his witness list in
compliance with the trial court’s order that the lists be exchanged
by July 26, 1996 (2330-33, 1372).

In these circumstances, Mr. Allred had no duty to supplement
his witness list with witnesses found after his initial compliance
with the trial court’s order. At a minimum, the trial court could
have granted Mr. Allred’s motion to reopen his case, if the court
wished to provide Mr. McDonald with additional time to prepare to
cross-examine or rebut the witness. The exclusion of this evidence
substantially undercut both the child support and alimony awards,
and should have been considered in assessing Mr. Griffith’s

obligations. 8

8 See e.g. Utah Code Ann. §78-45-7.5 (1) (a) defining
gross income for purposes of child support as including "income
from any source, including non-earned sources"); Utah Code Ann.
§78-45-2(7) (defining earnings as follows: "compensation paid or
payable for personal services, whether denominated as wages,
salary, commission, bonus, or otherwise, and specifically
includes periodic payment pursuant to pension or retirement
programs, or insurance policies of any type. Earnings
specifically includes all gain derived from capital, from labor,
or from both combined, including profit gained through sale or
conversion of capital assets."); Breinholt v. Breinholt, 905 P.2d
877 (Utah App. 1995) ("This court has previously held that when
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3. Bonus income

As noted above, Judge Dever refused to consider Mr. Griffith’s
historical side job income in assessing income imputable to him as
a result of his voluntary unemployment. Yet, it the context of Mr.
Griffith’s earned bonuses, the judge insisted on relying on an
historical average, rather than the most current information.
Rather than assessing Mr. Griffith’s income from his bonus in
accordance with the most current year, 1995, in which Mr. Griffith
received $12,000, Judge Dever opted to average the bonuses David
received in the past six years, attributing only $6,416 in annual
income from the bonuses (1628, 2063, 2787, 2790).

This approach was inconsistent with this Court’s clear
indication that income is to be determined on the basis of current
figures, rather than averages, in setting child support
obligations. In Thronson v. Thronson, 810 P.2d 428 (Utah 1991),
this Court stated, "“Moreover, the trial court averaged Mr.
Thronson’s earned income for several years rather than using
‘current earnings.’ Section 78-45-7.5(5) (b) indicates that current
earnings are to be used.” Id. at 434.°

On remand in this case, this Court should instruct the trial

determining an alimony award, "it is appropriate and necessary
for a trial court to consider all sources of income that were
used by the parties during their marriage to meet their self-
defined needs, from whatever source -- overtime, second job, self
employment, etc., as well as unearned income.").

® As noted above, Utah Code Ann. §78-45-2(7) includes
bonuses within the definition of earnings.
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court to redetermine Mr. Griffith’s income in accordance with his
most recent bonus. See id.

THE TRIAL COURi}é ALIMONY AWARD
WAS IMPROPER.
A. RELEVANT FACTS

Janna submitted detailed records in support of her claimed
monthly expenses of $4155.44 (Plaintiff’s exhibits 132, 136, 137,
138, 139140, 141, 142). David testified that he had no specific
information, but thought that Janna’s estimates of family cost of
living were significantly inflated (2010). While the comptroller
for C&G testified that he could not account for all of Janna’s
claimed expenses in reviewing her financial records, he conceded
that the records were incomplete, and did not account for cash
transactions (2792-2803, 2761-68).

In assessing Janna’s needs, Judge Dever first found that Janna
Griffith failed to establish by a preponderance of the evidence
that her needs were as claimed, $4115.44 a month (1627). He found
that David claimed that $2910 was the correct amount to attribute
for monthly expenses, despite the fact that David Griffith
testified that he had no specific information, but generally felt
that Janna’s listed expenses were inflated (2010-2012).

Despite the fact that Janna claimed $4115.44 a month and that
David supposedly claimed that $2910 was the correct amount, Judge

Dever found that the “undisputed” amount of expenses was $2,806
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(1627) .1°

Judge Dever indicated that the $2806 figure was to have
accounted for the “mortgage, utilities, food, clothing, automobile
expenses, cable T.V., newspapers and books, haircuts, and
entertainment” requested by Janna and uncontested by David (1627).
However, adding up the figures on plaintiff’s exhibit 132 for the
listed expenses results in a total of $3139.81 (Plaintiff’s Exhibit
132).

Under his ruling, Judge Dever allowed Janna Griffith nothing

for maintenance of her home and yard, for tithing and charitable

10 Judge Dever'’s assessment of the relative positions of

the parties was further confused by the trial court’s reliance on
a purported agreement by David Griffith to pay 80 percent of the
expenses stemming from his children’s extra-curricular activities
and some insurance expenses, when in fact, this agreement was
contingent on the court’s awarding no alimony. In the original
order, Judge Dever stated,

The plaintiff argues that her monthly expenses are

$4115.44. The defendant disputes this amount and

claims that $2910 is the correct amount. Part of the

difference is realized by the defendant’s agreement to

absorb 80% of the dance and school activities costs and
insurance costs relating to him and his daughter. The
defendant does not dispute the plaintiff’s claims for
mortgage, utilities, food, clothing, automobile

expenses, cable T.V., newspapers and books, haircuts,

and entertainment. The undisputed amount is $2806.

(1627). The court, however, never ordered David Griffith to pay
in accordance with the purported agreement.

As Mr. McDonald noted after the entry of the court’s order,
the purported agreement to pay 80% of expenses such as those
stemming from the children’s extra-curricular activities was
contingent on the court not awarding alimony (1685).
Nonetheless, in the final decree and supporting findings of fact
and conclusions of law, Judge Dever relied on the purported
agreement in rationalizing the disparities between the estimated
expenses, again without ordering Mr. Griffith to comply with the
agreement (1720-21).
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contributions, for her own prescriptions, for laundry and dry
cleaning, medical expenses, dental expenses, car insurance, life
insurance, or for several expenses for the children, such as
extracurricular school activities, dance expenses, orthodontic
expenses, prescriptions, and glasses (Plaintiff’s Exhibit 132).%
Judge Dever concluded that an award of $400 would “roughly
equalize” the position of the parties. In the order drafted by the
court, Judge Dever stated,
Child support and the plaintiff’s income (second job
included) combined are $2769. Defendant’s income minus
child support is $3579. Alimony in the amount of $400
would be appropriate in that it roughly equalizes the
parties and allows the plaintiff the necessary sum to
continue in the lifestyle the parties shared during the

marriage. The alimony is to continue for nineteen years
subject to the standard terms and conditions.

(1626-27) .
The findings of fact and conclusions of law state,

Plaintiff has living expenses of $2,806 and a total gross
income (including wages from primary occupation, second
job and child support) of $2,769. Defendant’s income
less child support is $3,579. An alimony award of $400
would roughly equalize the respective incomes of the
parties and allows Plaintiff sufficient funds to continue
the lifestyle the parties shared during the marriage.

(1721) .

Under the court’s orders, Janna Griffith is expected to work

1 Expenses for children are not normally to be considered
in awarding alimony, e.g. Chambers v. Chambers 840 P.2d 841, 843
n.1l (Utah 1992). 1In the instant case, Judge Dever credited child
support paid to Janna as income, and decreased David’s income by
the amount of child support he was paying, and considered the
children’s expenses along with Janna’s in reaching the alimony
award.
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two jobs and is left with $363 a month in discretionary income to
provide for all expenses disallowed by the trial court, and any
emergencies and unplanned-for expenses for herself and her four

2 Meanwhile, David Griffith will continue to work in his

children.
comfortable position at C&G, and is left with a minimum of $3,179
a month, in addition to whatever benefits the family business may
offer, to provide only for himself.

Janna’s ability to earn sufficient funds to achieve her
marital standard of living is limited by her limited education,
consisting of high school and some bank teller classes, by her
relatively unskilled and low-paying employment experience as a bank
teller and runner for C&G, by her age of 41, and by her time
commitments to her four children (2160-66, 2084).

David’s ability to support Janna at the requisite level is
excellent, given his comfortable position and bright future with
C&G, discussed in the statement of facts.

B. RELEVANT LAW

The purpose of alimony is to prevent the spouse receiving
alimony from becoming a public charge, and to maintain her marital
standard of 1living after the divorce, to the degree possible.
Fletcher v. Fletcher, 615 P.2d 1218, 1222 (Utah 1980). 1In setting

the amount of alimony, the court should have considered three

12 As is discussed below, the court refused to order David

Griffith to pay any of Mr. Allred’s attorney’s fees totaling over
$70,000.
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factors: “The financial condition and needs of the spouse claiming
support, the ability of that spouse to provide sufficient income
for him or herself, and the ability of the responding spouse to
provide the support.” Paffel v. Paffel, 732 P.2d 96, 100-101 (Utah

1986) . See also Utah Code Ann. §30-3-5. Alimony is not limited

to providing for most basic needs, provided that the paying spouse

can afford to pay more. Howell v. Howell, 806 P.2d 1209, 1212

(Utah App. 1991).

In the instant case, Judge Dever did not articulate a tri-
partite analysis of the alimony question, as he should have under
Paffel. Rather, as noted above, he articulated and then widely
missed his goal of ™“roughly” equalizing Janna’s and David’s
positions.

Consideration of the proper factors leads to the conclusion
that the alimony award was grossly inadequate.

At trial, Janna Griffith established that her monthly needs,
in order to maintain the marital standard of 1living, required
income of $4155.44 (Plaintiff’s exhibit 132). David testified that
he had no specific information, but thought that Janna’s estimates
of family cost of living were significantly inflated (2010). The
comptroller for C&G testified that he could not account for all of
Janna’s claimed expenses in reviewing her financial records, but
conceded that the records were incomplete, and did not account for

cash transactions (2792-2803, 2761-68).
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While Judge Dever found that Janna failed to establish her
claimed needs by a preponderance of the evidence, and chose to set
the sum of $2,806 as the value of her needs, the trial court’s
findings regarding her needs are not attributed or attributable to
any source of evidence in the record, and are so vague and
confused, see supra at 19, 20, 21 as to render futile a traditional
effort to marshal the evidence in support of the findings.?3

Judge Dever did not address Janna’s ability to achieve her
historical standard of living on her own, which ability is limited
by virtue of her limited education and job experience and earning
capacity, and by her age and time commitments to her children.

Judge Dever did not address Mr. Griffith’s substantial ability

to pay to support Janna’s standard of 1living. Nor did he

13 In the often cited opinion, Woodward v. Fazzio, 823

P.2d 474, 477 (Utah App. 1991), this Court explained the
importance of trial courts’ making adequate findings of fact, and
stated that adequate findings must "embody sufficient detail and
include enough subsidiary facts to clearly show the evidence upon
which they are grounded," in order to facilitate appellate
review. Id. at 477. This Court further explained that the
traditional marshaling requirement, wherein an appellant must
marshal the evidence in support of any finding subject to
challenge on appeal, does not apply if the findings of fact are
insufficiently detailed to disclose their evidentiary basis. Id.
at 477. The Court concluded,

In other words, the way to attack findings which appear

to be complete and which are sufficiently detailed is

to marshal the supporting evidence and then demonstrate

the evidence is inadequate to sustain such findings.

But where the findings are not of that caliber,

appellant need not go through a futile marshaling

exercise. Rather, appellant can simply argue the legal

insufficiency of the court’s findings as framed.
Id. at 477-478. See also Utah Rule of Civil Procedure 52.
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acknowledge that when a party such as Mr. Griffith is in a position
to pay, the alimony award should attempt to maintain the station in

life to which the other spouse is accustomed. See e.g. Howell,

supra.

This Court should remand this matter to the trial court for
the entry of adequate findings, and for recalculation and
augmentation of the alimony award, or should itself enter an
appropriate alimony award in the amount requested by Janna
Griffith.*

ITT.
THE TRIAL COURT ERRED IN
DISTRIBUTING THE MARITAL ASSETS.
A. RELEVANT FACTS

During the course of the marriage, the parties amassed several
retirement accounts. Janna Griffith had an I.R.A. worth $2,559, a
4-501 account worth $2,891, and a pension worth $2,513, while David
had an I.R.A. worth $5,975 and a retirement profit sharing account
at C&G worth well over $85, 264 (1630-1632). The present value of
the C&G profit sharing plan could not be determined at the time of
trial, because C&G operates on a fiscal year, rather than a

calendar year, and thus the annual valuation of the plan is delayed

14 See e.g. Woodward; Rule 52, supra. Compare Martinez v.

Martinez, 754 P.2d 69, 75 (Utah App. 1988) (increasing alimony
award from $400 to $750, in light of family’s standard of
living, wife'’'s poor prospects for achieving that standard on her
own, and husband’s ability to pay), rev’d on other grounds,
Martinez v. Martinez, 818 P.2d 538 (Utah 1991).
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substantially (2647, Plaintiff’s exhibit 12, page 15). While Mr.
Allred argued that the Court should enter an order dividing the
retirement plans on the basis of the upcoming valuation of the C&G
profit sharing plan, in order to ascertain the present value and
properly divide the C&G account (2645-47), the court never
ascertained the present value of the C&G account.

Evidence at trial established that the C&G profit sharing plan
contemplated the entry of qualified domestic relations orders
(2460) .

Despite Janna Griffith’s argument that the retirement accounts
should be divided nearly equally because of the unique tax and
investment benefits that they provided (2645-1649), Judge Dever
awarded each party their own accounts, leaving the entire C&G
account to David (1630-31).

B. RELEVANT TAW

Retirement accounts are recognized as marital assets, and are
subject to distribution along with all other marital property, to
the extent that rights to the accounts accrued during the marriage.

See e.g. Woodward v. Woodward, 656 P.2d 431, 433 (Utah 1982).%°

13 In Woodward, supra, the court indicated that trial

courts may award retirement accounts solely to the employee

spouses, in limited circumstances. The court explained,
“Long-term and deferred sharing of financial interests
are obviously too susceptible to continued strife and
hostility, circumstances which our courts traditionally
strive to avoid to the greatest extent possible. This
goal may be best accomplished, if a present value of
the pension plan is ascertainable, by fixing the other
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Since Woodward, this Court has recognized that there is a
legal presumption that each marital asset is to be divided equally
between divorcing spouses, that in order to deviate from this
presumption, there must be unusual circumstances, and that the
trial court must make adequate findings to justify any deviation.'®

In the instant case, Judge Dever made no findings to justify
his failure to divide the retirement accounts evenly, and there
appear to be no unusual circumstances in this case that would
justify such a deviation. This trial court’s failure to make
appropriate findings thus calls for reversal under Hall.

The trial court’s errors in failing to divide the retirement
accounts evenly 1is even more clear in light of the Woodward
analysis. As noted above, the trial court never determined a
present value for the C&G account, or took the effects of C&G’s

fiscal year accounting methods into account. The trial court did

spouse’s share thereof, as adjusted for all appropriate
considerations, including the length of time the
pensioner must survive to enjoy its benefits, to be
satisfied out of other assets leaving all pension
benefits to the employee himself.

On the other hand, where other assets for
equitable distribution are inadequate or lacking
altogether, or where no present value can be
established and the parties are unable to reach
agreement, resort must be had to a form of deferred
distribution based upon fixed percentages.”

Id. at 433, guoting Kikkert v. Kikkert, 427 A.2d 76, 79-80 (N.J.
Super. 1981).

16 See e.g. Hall v. Hall, 858 P.2d 1018, 1022 (Utah App.
1993) (discussing inheritance) (citations omitted).
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not make any findings concerning the time period over which David
Griffith would have to survive in order to ‘obtain the benefits of
the plan, or note any other adjustments to be made. He simply took
the latest (but not current) evaluation of the C&G account, and
awarded the entirety of the account to David.

While it appears that Judge Dever attempted to award other
marital assets to Janna to compensate for her not receiving her
share of the C&G retirement account, a cursory review of the
property granted to Janna demonstrates that none of the other
assets awarded her had a qualitative value approaching the large
account at C&G, which carried with it such significant tax and
investment advantages. (See 1714-17, 1706-1707).

Moreover, the trial court’s assessment of marital assets was
clearly erroneous, to the detriment of Janna. For instance, the
trial court found that nearly $7,500 in savings bonds were the
separate property of David Griffith (1726-27). The bonds were
given to David and Janna at Christmas time by David’s grandmother,
Alene Griffith, who handed the bonds to Janna and told them both,
“Merry Christmas.” (2157-58) . Despite David’s agreement
concerning Janna’s account of how the gifts were given to him and
her, he maintained, and Judge Dever apparently agreed, that the
bonds were his separate property on the sole basis that they had
David’s name on them, and not Janna’s (2044-45). Alene Griffith

was never called to challenge her intention in giving the bonds to
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both David and Janna.

Judge Dever’s finding on this point was legally erroneous.
See Jackson v. Jackson, 617 P.2d 338 (Utah 1980).!7 While the
majority of the bonds were in David’s name, the evidence
established Aline Griffith’s intent to make a joint gift to David
and Janna with the bonds. In these circumstances, the bonds should
not have been considered David’s separate property. See id. See
also Smith v. Smith, 738 P.2d 655, 657 (Utah App. 1987) (trial court
erred in excluding evidence regarding grantor’s intent on theory
that title of property was binding on question of whether property
was a marital or separate asset).

IV.
JANNA GRIFFITH SHOULD HAVE BEEN AWARDED
ATTORNEY FEES.

A. RELEVANT FACTS

At the conclusion of the trial, Mr. Allred submitted a
detailed claim for outstanding attorney fees in the amount of
$75,533.61 (1502-1523), and Mr. McDonald submitted a detailed claim
for outstanding attorney fees totaling $47,366.50, and costs

totaling $3,123.96 (1524-1582). Mr. McDonald claimed that<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>