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In the Supreme Court 
of the State of U tab 

STELLA FELICE GIGLIOTTI, 

Plaintiff and Appella:nt, 

vs. Case No. 6295 

LEOPOLDO ALBERGO, 

Defendant a;nd Respondent. 

ABSTRACT OF RiECORD 

TRANS. PAGE 

1 ·C.O·MPLAINT 

Comes novv the plaintiff ahove named :and 
for cause of action against the defendants and 
each ·Of them complains and alleges as follo;ws: 

1. That plaintiff is informed and believes 
and upon such information and ·belief alleges that 
the defendant, Leopolda Albergo, is married but 
if the said defendant is married, plaintiff is not 
informed as to the full, true and correct name of 
his wife, and, therefore, alleges the name to be 
''Jane D·oe Albergo'' as above set forth. 
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2. ·That plaintiff is now the holder and own­
er in .fee simple ·and in p·os·session and entitled to 
the possession of that ·certain piece and par.c:el of 

real property lying and being situate in the Coun- · 

ty of Carbon, ~state of Utah and particul·arly de­

scribed as follows, to-wit: 

"'C'ommencing at a point 74 feet East 
of the N·o·rtheast corner of the N·orthwest 
quarter of the Northwest quarter of Sec­
tion 13, Township· 1a South, Range 9 East, 
Salt Lake Meridian; and running thence 
West 436. fe.iet; thence JSouth :333 feet; 
thence North 85 degrees 20 minutes East 
along line of fence 455 feet; thence North 
3 degrees 20 minutes W e~st 29'6 feet, to the 
pla·ce of beginning, being two and three­
fifths acres of land in the Northwest quar­
ter of the Northwest quarter of Section 
13, Township 13 .South, Range 9 East, Salt 
Lake 1Meridian, and three-.fifths acres in 
the N oriheast quarter of the Northwest 
quarter of Section 13, together with and 
including all improvements thereon and 
all rights and appurtenances thereunto be­
longing or thereunto in anywise appertain­
Ing. 

'·'Al,so, :beginning at a point which is 
74 feet East and 46 feet South 3 degrees 
20 minutes East of the Northeast corner 
of the Northwest quarter of the North­
west quarter of Se·ction 13, Township 13 
South, Range- 9 East, ·Salt Lake Meridian ; 
·thence :south 3 degrees 20 minutes Ea,st 
250 feet; thence North 86 degrees 50 min­
u'tes East 242.2 feet; thence N orth:westerly 
on a curved line along old fence to the 
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3 

point of beginning, eontaining eight-tenth~s 
of an ac.re, together with one aere of prim­
ary water right, .and also all improvements 
thereon and all rights and appurtenances 
thereunto belonging or thereunto in ~any­
wise appertaining; also, all 'va.ter rights 
of "\vhatever kind, nature and des-cription 
and ·however evidenced, used upon the 
above inentioned and described parcels of 
land.'' 

3. That the defendants above named appear 
of rec.ord to have or to cl;1im som~ right, title, 
estate ·or interest in or lien upon the real p.rop­
erty ahove described or 1SOme part thereof ad­
verse to plaintiff's ·ownership thereof or clouding 
plaintiff's title thereto, but that the said defend­
ants do not have any right, title, estate, lien or 
interest whatsoever in or to' the- said above de­
'Scrihed real property or .any part thereof adverse 
to plaintiff or at all. 

WHEREFORE, plaintiff prays: 

1. T;hat the defendants be required to set 
forth the nature of their claim's to said property 
.and that such claims be determined by decree of 
this c-ourt. 

2. That by said decree it be declared and 

adjudged that the defendants have no' right, title, 

estate, lien or interest whats-oever in or to the 

said real property or any part thereof and that 

the title of the plaintiff is good and valid. 
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3. That the defendants be forever enjoined 
and debarred from asserting any claim whatso­
ever in ·Or to the said property or any part there­
of adverse to the plaintiff and for such other 
relief as to the court ·may seem meet and agree­
able to equity and for her costs of suit. 

(Duly verified). 
Filed :Sept. 1, 1939. 

HARLEY W. GusTIN, 
Attorney for Plaintiff. 

(Title of Court a.nd Cause): 

A·N.S·WE'R AND C·O,UN·TERlCLAIM 

4 Comes noV\r the defendant, Leop·oldo Albergo, 
and in answer to plaintiff's -complaint admits, 

denies and alleges : 

1. Defendant denies paragraph. 1. 

2. Defendant denies paragraph 2. 

In further anHwer to pa.ragrap:h '2 the defend­
ant alleges that the plaintiff has heen living in 
and upon the property described in said para­
graph ·only for the reason and by virtue of the 
fa,c:t that she is the wife of one Rosar·io Gigliotti, 
also kno.wn as Ross Gigliotti, and has been resid­
ing with him in and upon said property; that the 
only pnssi'ble right the plaintiff ·could have in and 
to said property would be as the wife of the said 
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R.osario Gigliotti; that the above named C·ourt in 
case No. 4553, to \Yhich reference is hereby made, 
has .adjudged and decreed that any right of the 
said Rosario Gigliotti in and to said property 
is subordinate to the rig,ht of this defendant; that 
because of said case and the proceedin~s ·had 
thereunder to which reference is hereby made the 
said Rosario Gigliotti and the plaintiff a.re no\v 
w·ithout any right \vhatsoever in and to said prop­
erty, either possessory or other"rise. 

3. Defendant admits that he appears ''-of 

record to .have or to elaim some right, title, estate 
or interest in or lien upon the real property" 

5 described in plaintiff''s complaint "adverse to 
plaintiff's'' alleged ''o,vnership thereof'', but the 
defendant denies that he does not have any right, 
title, estate, lien or interest in and to said real 
property and on the contrary affir1natively al­
leges that he is the owner in fee simple of the 
same. 

Defendant denies each and every allegation 
set forth in said paragraph. 3, save and except 
that portion hereinabove s·pec[fi.c.ally admitted. 

4. Defendant denies each and every a.llega­
tion set forth and alleged in said complaint ex­
eept those portions hereinabove specifically ad­

mitted. 

WHEREFORE, this defendant prays judgment 

as hereinafter set forth. 
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IN FuRTHER ANsWER TO SAID CoMPLAINT AND As 

AN AFFIRMAT'IVE DEFENSE THERETO, THIS DEFEND­

ANT ALLEGES : 

1. ·That the plaint~ff, at all times herein 
mentioned has been, and still is, the wife of one 
Rosario Gigliotti, also sometimes known as Ross 
Gigliotti. 

2~ T:hat on or about the 18th day of July, 
19'36, this defendant :filed suit in the above named 
Court against the said Rosario Gigliotti, et al., 
and rimmedia tely thereafter, and on the 18th day. 
of July, 19·36, this defendant eaused to he record­
ed a notice of the pendency of said action by 
having re.corded a li~s pendens dated July 18, 1936, 
in Book 3-R of Miscellane·ous records, page 254, 
of the reeords of the County Recorder of C'arhon 
C'ounty, Utah; that the said R:osario Gigliotti was 
thereafter duly served wit~h summons and said 
·cause was carried to its ~c;onc1usion, and because 
of ~said proceedings the said Rosario Gigliotti 
now has no right, title or interest in and to said 
real property; that said action is civil ease No. 
45·53 and reference is herehy made to the records 

and files of said cause. 

3. That the plaintiff a.t all times from the 

com·mencement of said ·case No. 4553 knew of the 

pendency of said action; that thereafter and on 

the 7th day of February, 1939, t~he above named 
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6 Court made and entered its Or.der of S.ale direct­
ing- and requiring the S·heriff of Carbon County, 
Utah, to sell said real property at public auction; 
that a rCOpy of said Order of S.ale is marked Ex­
hibit A. hereto .attached and hereby made a part 
hereof; that notice of said sale was duly given hy 
the Sheriff of Carbon County, Utah, in all parti­
;culars as provided by law t~hat siaid property 
would '''be sold at Sheriff's sale, on the 4th day of 
March, A. D. 19·39, at 10 o '·clock a. m., ,on the steps 
of the Carhon County C'ourt House, at Price, 
C.arbon C'ounty, Utah''; that a copy of said Notice 
of Sale is marked Exhibit B hereto attached and 
hereby made a part hereof; that the plaintiff in 
this action well knew of said sale and that said 

sale of said property was to he free and clear of 

all encumbrances and claim of every nature except 

taxes becoming due .after the eommen,ce.ment of 

said arction; that 'Said property at said time ·Of 

sheriff's sale was duly and regularly sold to this 

defendant. 

4. That the ·plaintiff sat idlely by from the 

time of the commencement of case No. 4553 until 

the ,commencement of the present action and made 

no claim of any kind whatsoever in and to· said 

property. 

5. That he,cause of said facts hereinabove 

stated this plaintiff is novv estopped from claim-
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ing any interest \Vha tsoever 1n and t·o said real 
property. 

WHEREFORE, this defendant prays judgment 

a.s hereinafter set forth. 

IN FuRTHER ANsWER TO SAID CoMPLAINT AND As 

A CouNTERCLAIM THERETO, THIS DEFENDANT AL­

LEGEs: 

1. T,hat the defendant is the owner in fee 

~simple of the fo,llowing described real property 

in C·arbon County, State of Utah: 

All of that certain lot or parcel of 
land, situate, lying and being in Carbon 
County, State of Utah, particularly de­
scribed as follows, to-wit: 

Commencing at .a p·oint 74 feet East of 
the Northe.astt .corner of Jtbe ,Northwest 
quarter of the Northwest quarter of 1See­
tion 13, Township 13 South, Range 9 East, 
Salt L.ake Meridian; and running tbenc:e 
West 436 feet; thence South 33 feet; thence 
North 85 degrees 20 ·minutes E·ast along 
line of fence 45:5 feet; thence North 3 
degrees 20 .minutes W e~st 296 feet, to the 
place of beginning, being two and three­
fifths acres of land in ~the Northwest 
quarter of the Northwest quarter of Sec­
tion 13, Township 13 S·outh, Range 9 East, 
:Salt LHke Meridian, and three-fifths ac-res 
in the N·ortheast quarter -of the Northwest 
quar~ter of iSe.ction 13, together with and 
including all improvements thereon and 
ail rights and appurtenances thereunto 
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belonging or thereunto in anyw·ise apper­
taining. 

7 Al,so, beginning at a p·oint vvhi.ch is 74 
feet East and 46 feet ·South 3 degrees 20 
minutes East of the Northeast e:orner of 
the Northwest quarter .of the Northwest 
quarter of Section 13, T·ownship 13 ·South, 
Range 9 East, Salt Lake Meridian; thence 
·South 3 degrees 20 minutes E1ast 250 feet; 
thence North 86 degrees 50 minutes E:ast 
242.2 feet; thence Northwesterly on a 
·curved line along ·old fenc:e to the point of 
beginning, ;containing eight-tenths of an 
acre, together "\\rith one acre ·of primary 
water right and also all improvements 
thereon and :all rights and appurtenances 
thereunto belonging or thereunto in any­
"\Yise appertaining; .also, all water rights 
·Owned by the mortgagors · of whatever 
nature, kind and description and ho·wever 
evideneed, used upon the above mentioned 
and described parc-els of land. 

2. T·hat the plaintiff, Stella. F·elice Gigliotti, 
wrongfully claims some estate ·or interest in said 
real prop.erty adverse to this defendant, and that 
the said pl~a.intiff is in aetual possession of said 
real property and wrongfully ,.~?ithholds the same~ 

fron1 this defendant. 

WHEREFORE, this defendant prays judgment 
as hereinafter set forth: 

WHEREFORE, this defendant prays judgment: 

1. That the plaintiff take nothing because 
of her said compi;aint; 
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2. That the Court adjudge that the plaintiff 
is estopped from setting up or claiming any in­
terest in and to said real property for t~he reasons 
set forth in this defendant's ,affirmative defense 
hereinabove set forth; 

3. That this defendant's title to said real 
property be- adjudged valid, that he has an estate 
in fee simple in 'and to said lands and that the 
plaintiff has no lawful estate or interest in said 
real property or any part of it; that the defend-. 
a.nt have a writ for the possession of s,aid 
pre-mises; 

4. F·or this defendant's ~costs herein in­
curred; 

5. Fur such other a:nd further relief as to 
the Court may seem just and proper in the 
premises. 

MARL D. GIBSON' 

(Duly verified). 
Filed O·c.t. 7, 19!39. 

Attorney for Defendant. 

(Title of Court a:nd Ca.use) : 

O·RrD·E·R 0-F SAL~E EXHI~BIT A 

(Attached to Answer and Counterclaim) 

10 The People of the State of Utah, To ·8'. M. Bliss, 
Slheriff of Ca,rbon County, Greetings: 

WHEREAs, Leopoldo Albergo, the plaintiff in 
the above entitled action, on the }st day of Sep-
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tember, 1'93'7, recoYered a judgment, in an action 
wherein the said Le:opoldo Albergo, was plaintiff, 
and the said above named defendants, were de­
fendants, vvhich tSaid judgment is re~Ciorded ~n 
Judginent Docket No. 3, at page 10, which is in 
words and figures follo,ving', to-wit: 

''This cause came on regularly for hearing 
on the 9th day of March, A. D., 19·37, before the 
10ourt sitting vvithout a jury; B. W. Daltnn and 
1Iarl D. Gibson appearing as attorneys for plain­
tiff, and H,arley W. Gustin appearing as attorney 
for the defendants F·elice W. Gig~liotti and Maria 
Gigliotti, husband and wife, and Rosario Gigliotti, 
a1so known as Ross Giglintti; and the defen·dant 
Frank Marelli and W. H. Bintz Company failing 
to appear and answer within the time ~allowed by 
law their defaults were duly entered in ·Open 
Court; and the defendant Shell Oil Company hav­
ing an understanding with the plaintiff in. regard 
to the removal .of certain pers-onal property be­
longing to the ·said Shell Oil Company; and evi­
denc.e both oral and documentary having heen 
in trodu.c:ed, and it appearing to the sa tis faction of 
the ·C·ourt that notice ·of the pendeney ·Of this ac­
tion, containing the names of t~he parties tn and 
object of the action and a description of the pr-op·­
erty affected thereby was filed and re·corded at 
the time of filing said complaint in the office of 
the County Reco·rder of ·Car:bon County, Utah, 
where said property is ~situated; and the Court 
having heretofore rendered and caused to be filed 
herein its Findings of Fact .and c:onclusions of 
Law, now, on motion and application of Marl D. 
Gibson, one .of the attorneys of reeord for the 
plaintiff: 

IT Is I-IEREBY ORDERED, ADJUDGED AND DEcREED, 

that plaintiff recover judgment against t·he de­
fendants Felice W. Gigliotti and Maria. Gigliotti 
in the principal sum of $5685.45, interest in the 
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sum of $1032.4'2, up to and including July 18th, 
193~6, together with interest at the rate of 8 ~er 
·cent per annum fron1 July 18th, 19'3'6, to and In­
cluding the 1·st day of ·September, A. D., 1937, in 
the sum of $510.91, :and together with interest on 

11 the principal sum at the rate of 8 p.er cent per 
annum from the 1st day of September, A. D., 
1'937, until paid in full, $750.00 attorney's fees, 
$78.75 eost's of .court, and charges of sale. 

IT Is FuRTHER ORDERED, ADJUDGED AND DE­
CREED, that ail :and singular the mortgaged prem­
ises 111entioned in the said .complaint, or so much 
thereof as may be sufficient to pay the amount 
due to the plaintiff for the principal and interest 
and costs in the suit and eounsel fees, and which 
may be sold ·sBparately without material injury 
to, the parties interested, be s·old at public. auction 
by or under the dire:e~tion of the sheriff of Carbon 
·County, Utah, and that the said sheriff give public 
notice of the time and plaee of said sale, accord­
ing to the course and practice of the court and 
the law relative to the sale of real estate under 
exe-cution; and that said sheriff after the time 
allo,ved hy law for redemption has ·expired, exe­
·Cute a deed to the purchaser or ·purcha·sers of the 
mortgaged premi1ses on the said sale. 

And t~he said S;heriff out of the proceeds of 
~said sale retain his fees, disbursements and com­
mission·s ·on said sale and pay to the plaintiff or 
his attorneys out of said proceeds, the amounts 
so found due as aforesaid, together with inte-rest 
at the rate of eight per cent per annum from Sep­
tenlber 1st, 1937, until paid in full; or S·O much 
thereof a's the proc.eeds of sale will pay of the 
sa:me. 

And that the said sheriff take receipt for the 
am:ount so paid and return the sa.me to this court 
"\Vi th his report of sale, and that he bring th~ 
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surplus money arising fron1 said sale, if any there 
be, into C·Ourt \Yithin five ( 5) days after such 
surplus shall ha Ye been reeeived and shall be as­
·certained to abide the further order of this eourt. 

That the defendants and all persons elaim­
ing or to claim from or under them, and all per­
sons having liens, subsequent to said mortgage 
by judgment or decree upon the lands, desc.rilbed 
in said m·ortgage, and their personal repre:senta­
tive,s, and all pers·ons having any liens or claims 
by or under such subsequent judgment or decree, 
and their heirs or personal representatives, :and 
ail persons claiming under the1n, and all persons 
claiming to have acquired any estate or interest 
in said premises subsequent to the filing of said 
notice of the pendency of this action with th:e 
recorder as aforesaid, be forever barred and fore­
;closed of and from all equity of redemption and 
claim of, in and to said mortgaged premises and 
every part and parcel thereof, from and after 
delivery of the said s·heriff's deed. 

AND IT Is F·uRTHER ORDERED, ADJUDGED AND 

DECREED, that the purchaser or purehasers of said 
mortgaged premises at such sale be let_ into po~s­
ses·sion thereof, and that any of the parties to this 
action, who may he in possession of s-aid premises, 
·Or any part thereof, and persons, who, since the 
.commencement ·of this .action, have .come into pos­
session under t~hem, or any of them, deliver pos­
session thereof to such purchaser or pur­
chasers on the productiion of the deed for suc:h 
premises or any part thereof. 

_ AND IT Is FuRTHER ORDERED, ADJUDGED AND 

DEcREED, that if the money arising from the said 
sale shall be insufficient to pay the amount so 
found due to the plaintiff as above stated, with 
the interest, costs, ·c.ounsel fees .and exp·enses of 
sale, a'S a:Doresaid, the ;sheriff shall specify the 
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amount of such defieiency and balance due to the 
plaintiff in his return o.f sale .and that on the 
coming in of said return a judgment of court shall 
be do.cketed for such h~1ance against the defend­
ants Felice W. Gigliotti and Maria Gigliotti, who 
are liable for the payment of the debt seenred by 
the said mortgage to pay the plaintiff the amount 
of such deficiency and judg1nent with interest 
thereon .as set forth .above and that the plaintiff 
have execution therefor. 

AND IT Is FuRTHER ORDERED, .ADJUDGED AND 

DECREED, that S. M. Bliss, a.s ;Sheriff of Carbon 
County, Utah, sell s·aid property. 

AND IT Is Fu:a-THER ORDERED, ADJUDGED AND 

DECREED, that the purchaser ·Or purchas.ers at said 
sale he .let into possession of the land and prem­
ise.s so ·Sold hereunder, after the expiration of the 
redemption period; and that a writ of assistance 
issue therefor, if necessary without notice. 

The des-cription and p·articular boundaries of 
the property .authorized to be sold under and by 
virtue of this decree, are as follows, to-wit: 

All of the following described real estate 
situate and being in C'a.rhon Co~nty, ~State of 
Utah, to-wit : · 

•C!ommencing at a point 7 4 feet East of the 
N orthe.ast corner of the Northwest quarter of the 
Northwe'S't quarter of Section 13, Township 13 
:South, Range 9' East, Salt Lake Meridian; and 
running thence West 436 feet; thenee South 3.33 
feet; thence N·orth 85 degrees 20 minutes East 
·along line of fence 45.5 fee't; thenc:e N-orth 3 de­
grees 20 minutes West 29·6 feet, to th;e place of 
.b~ginning, being two and three-fif'ths acres olf 
land in the Northwest quarter of the Northwest 
quarter of Se·ction 13, ·Township 13 South Rano-e 
9 East, Salt I...~ake Meridian, and three-fifths ac~e 
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in the Northeast quarter ·Of the N·orthwest quar­
ter of Section 13, together with and including 
.all improvements thereon and all rights and ap­
purtenances thereunto belonging or thereunto in 
anywise appertaining. 

Also, beginning at a .p·oint which is 7 4 feet 
East and 46 feet iSouth 3 degrees 20 minutes Ea.st 
of the N orthea.st ·COrner of the Northwest qu·ar­
ter ·of the N~orth\vest quarter of Section 13, Town­
ship 13 ~South, Range 9 E·as·t, Salt L~ake M'eridian ; 
thence South 3 degree-s 20 minutes East 2'50 feet; 
thence North 86 degrees 50 minutes East 242.2 
fee-t; thence N orth\vester ly on a curved line al'ong 
old fenee to the p-oint of beginning, .containing 
eight-tenths of an acre, together with one a.cre 
'Of primary water right and also .all improvelllents 
thereon and all rights and .a ppurtenanc.e-s there~ 
unto belonging or thereunto in anywise .apper­
taining; .also, all water rights owned by the mort­
gagors of whatever nature, kind and des.cription 
and ho\Yever evidenced, used .upon the above men­
tioned and des,c.ribed pareels ·of land. 

AND IT Is FuRTHER ORDERED, ADJUDGED AND 

DECREED, that the defendant Rosario Gigliotti, 
also known as Ross Gigliotti, is not entitled to 
take anything be-cause of his said amended an­
swer, -counterelaim and ·Cross-complaint. 

ANn IT Is FuR~HER ORDERED, ADJUDGED AND 

DEcREED, 'that when the defendants Felice W. 
Gigliotti and Maria Gigliotti, husband and wife, 
and Rosario Gigliotti, also known as Rnss Gigliot­
ti, paid to Carb'on County the su~m of $5·22.54, they 
did no more than pay to said Carho:ri .County the 
general taxes due upon S'aid real property and did 
not becaus·e of the fact that they acquired a deed, 
or otherwise, in any manner change the legal 
li·ability between the plaintiff and the defendants, 
Feli.ce W. Gigliotti and ~Iaria Gigliotti, husband 
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13 and wife, and Rosario Gigliotti, also known ~s 
Ross Gigliotti, or ·plaintiff's mortgage upon said 
real property. 

AND IT Is FuRTHER ORDERED, ADJUDGED AND 

DECREED, that the defendant Rosario Gigliotti, 
als-o known as Ross Gigliotti, is estopped from 
denying or defeating plaintiff's mortgage lien. 

AND IT Is FuRTHER ORDERED, ADJUDGED AND 

D·ECREED, that by reas·on of said quit-1claim deed 
from Carbon County, or otherwise, the defendants 
F-elice W. Gigliotti, Maria. ·Gigliotti, and Rosario 
Gigli·otti, .also known as Ross Gigliotti, obtained 
and acquired no title at all to said property which 
is superior to the mortgage of plaintiff, and that 
the payment of the sum of $5··22.54 to ·Carbon­
County as .a ·consideration for said deed was doing 
no more than the defendants Feliee W. Gigliotti, 
Maria Gigliotti and Rosario Gigliotti, also known 
as Ross Gigliotti, were required t~o do under the 
.said mortgage of Feli·ee vV. ·Gigliotti a-nd Maria. 
Gigliotti to the plaintiff, and the release and con­
tract bet-vveen Felice W. Gigliotti, Maria Gigliot­
ti and Rosario 1Gigliotti, .also known as Ross 
Gigliotti, and that the said deed from Carbon 
·County to the defendants, F:eli·ce W. Gigliotti, 
Maria Gigliotti and R·osario Gigliotti, and any 
rights acquired there~by by the said defendants, 
Felice W. Gigliutti, M·aria Gigliotti, and Rosario 
·Gigliotti, are subsequent, inferior and .subordinate 
to the lien of the plaintiff's said mortgage. 

AND IT Is FuRTHER ORDERED, ADJUDGED AND 

DECREED, that the liens or claims, if any there be, 
of Rosario Gigliotti, Shell Oil Company, and W. 
H. Bintz Compa.ny, in and to the real estate de­
scribed in .said mortgage, are declared and de­
·Creed to be suho:rdina.te, se.condary and inferior 
to the lien of plaintiff under his, s.aid mortgage. 
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AND IT Is FuRT'HER ORDERED, ADJUDGED AND 
DECREED, that the Shell Oil Comp~a:ny is entitled 
to remove its personal property from said 
prem1ses. 

\"'\' HEREAS, you the said S. M. Bliss, Sheriff of 
·O·arhon Cotmty, Utah, were ,by :Said judgment 
ordered tn sell the ·encumbered p~operty in said 
judgment des·cribed: 

Now, THEREFORE, you, the said S. M. Bliss, 
.Sheriff of ·Carbon ·County, Utah, are hereby com­
manded and required to proceed to notice for 
sale, and to sell, the premises hereinbefore de­
scribed, for lawful money of the United :S;tates, 
and to apply the proeeeds of such ..sale to the satis­
faction of said judgment, with interest thereon, 
and costs, together with your fees, and to make 
and file your report of such sale ac0ording to the 
terms and requirements of the said ju~gment, 
and the provisions of the .statute in such case 
made and provided. 

WrTNJ~ss, the Honorable George Christensen, 
Judge of the District C:ourt of the Seventh Judi­
~ial District in and for C'arbon County, Utah, and 
the seal of said Court, this 7th day of F·ehruary, 
A. D., 19~39. 

(Seal). 

B. H. YOUNG, Clerk 

By DoNALD HAcKING, 

Deputy. 

(Title of Court and Ca.use): 

NO:TICE O·F BALE ElXHIBIT B 

(Attached to Answer and ·C;ounter-claim) 

14 To 'be sold at Sheriff's sale, on the 4th day of 
March, A. D., 19.39, at 10 o'clock a. m., on the 
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steps of the ·Carbon County Court Ho~se, at 
Price, C·arbon County, Utah, the follow1ng de­
sc.ri bed property : 

All of that ·Certain lot or parcel ·Of land, sit­
uate, lying and being in ·Carbon County, .sta.~e of 
lTtah, particularly des-cribed as follows, to-Wit: 

·Commencing at a point 74 feet East of the 
N orthe:ast corner of the N-orthwest quarter of the 
}., orthwest quarter of Section 13, Township 13 
.South, Range 9 E·ast, .Salt Lake Meridian; and 
running thence West 436 feet; thence S,outh 333 
feet; thence N10rth 85 degrees 20 minutes East 
along line of fence 455 feet; thence North 3 de­
grees 20 minutes West 296 feet, to the place of 
beginning, heing tw-o and thre·e-:fifths acres of 

11and in the Northwest quarter of the Northwest 
quarter of S·ection 13, Township 13 South, Range 
9 East, Salt La1ke Meridian, and three-fifths acres 
in the Northeast ·quarter of the Northwest quar­
ter of ·Seetion 13, together with and including all 
improvements thereon and all rights and ap­
purtenances thereunto belonging or thereunto in 
.anywise appertaining. 

Also, beginning at a point whieh is 74 feet 
East .and 46 feet South 3 degrees 20 minutes E·ast 
of the Northeast ·earner of the Northwest quarter 
of the Northwes~t quarter .of Section 13, Township 
13 .South, Range 9 East, Salt Lake M·eridian; 
thence South 3 degrees 20 minutes East 250 feet; 
thence ·N.orth 86 degreHs 50 minutes East 242.2 
feet; thence Northwesterly on a .curved line along 
old fence to the p·oint of beginning, containing 
eight-tenths of an acre, together with one acre o.f 
primary water right and also all improvements 
thereon and all rights and a ppurtenanees there­
u~t~ belonging or ther~unto in anywise apper­
taining; also, all w~tter r1gh ts owned by tbe m·ort­
gagors of wha.tev.er nature, kind and des,cription 
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and h<>wever evidenced, used upon the above men­
tioned and described parcels of land. 

Pur~hase price payable in lawful money of 
the ·united States. 

s. M. BLISS, 

Sheriff, Carbon Gournty, 
Ut·a.h. 

(Title of C·ourt afnd Goose): 

D'EMURRE·R TO AN:SW·ER AN·D 
CO·UNTERJCLAIM 

15 Comes now the plaintiff above named and 
demurs to the answer and .counterclaim hereto­
fore filed herein and for grounds of d·emurrer 
alleges as follo\Ys, to-wit: 

1. That the answer does not state facts suf­
ficient to constitute a defense. 

2. That the answer is uncertain in the fol­
lowing particulars : 

(a) That it cannot be ascertained with suf­
ficient certainty fr,nm the allegations thereof how 
or in what manner the fact that the plaintiff was 
the wife of one who is also known .as Ross Gigliot­
ti has anything to do with the issues represented 
by the pleading herein. 

(·b) Tha.t it cannot be ascertained with su­
ficient certainty from the allegations thereof how 
ot in what manner the case ref erred to as N·o. 
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4553 has anything t~o do with the issues In this 
eause. 

(.c) That it cannot be ascertained with suf­
ficient eertainty from the allegations thereof how 
or in what manner the p1aintiff sat idlely b! from 
the ~commencement of the said case No. 4'553 or 
how or in what manner she is prevented from 
laches, idleness or other lack of affirmative action 
prevented from the action now taken. 

16 3. That the answer is unintelligible for the 
reasons stated in paragraph 2 above. 

4. That the ans~wer is ambiguous for the 
reasons stated in paragraph 2 above. 

5. That the defendant's answer IS barred 

by Section 104-2-21 of the Revised Statutes of 

Utah, 1933. 

6. That the defendant's answer is barred 

by ~Section 104-2-·22 of the Revised Statutes of 

Utah, 19'33. 

In addition to the foregoing .and adopting 

the same, plaintiff further demurs to the answer 

and eounterclaim of ·defendant heretofore filed 

herein a:nd particularly to the ,eounterclaim upon 

the grounds and for the reasons as follows, to-wit: 

1. ·That said :conn terclaim does not sta t.e 

facts sufficient to constitute a cause of a~ction. 
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2. That the same is barred hy Section 104-
2-21 of the Revised Statutes of Utah, 19·33. 

3. That the same is barred by Section 104-
2-22 of the Revised Statutes of Utah, 1933. 

4. That the cause of action s t~a ted, if one is 
stated, is not pleadable as a. counterclaim to the 
acti~on. 

5. That .said counterclaiin is ambiguous, un­
intelligible and uncertain, all for the reasons 
stated hereinabove. 

WHEREFORE, plaintiff prays that the answer 
and ~counterclaim of the defe-ndant be taken for 
naught and that she may have the relief prayed 
for in her ·eomplaint heretofore filed herein, it 
appearing that the defendant, Leop.oldo Albergo, 
denies that he has a wife and this demurrer of 
necessity heing merely to said Leopoldo Albergo's 
answer and so-.c.aHed counterclaim. 

HARLEY W. GusTIN, 

Attorney for Pla.in.tiff. 

Filed ·Oct. 18, 19·39. 

(Title of Court and Ca;use): 

RJIDPLY To AN,S:W~E·R AND c·ouNTER,cL!AIM 

20 ·Come.s now the plaintiff above named and 
f.or reply to the answer and eounter-claim of the 
defendant, Le·opoldo Albergo, heretofore filed 
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herein admits, denies and alleges as follows, 
to-wit: 

1. Plaintiff admits that she is the wife of 
one Rosario· Gigliotti, also lm·own as ~oss Gigliot­
ti, the latter being a defendant. in Case No. 45.53, 
and that she was ·married to the said Rosario 
Gigliotti long prior to the commenc-ement of said' 
aetion and at said time was and ever since has 
been and for a l~o·ng time prior thereto had been 
in possession of the property descri1hed in her 
.complaint on file herein. 

2. Plaintiff further alleges that even though 
the answering defendant knew that she was in 
posse.ssion .of S"aid ,premises at the time of the 
·commencement of the suit hereinabove and in 
sa.id answer mentioned and knew that she was 
the wife of the S'aid Rosario Gigliotti, he failed 
and neglected to make her a party to said suit 
and admits that she claims an interest in said 
property as the wife of said Ros·ario Gigliotti. 

3. Plaintiff further alleges that she was 
married to the Rosario Gigliotti above mentioned 
on June 1, 19'29· .and immediately thereafter plain­
tiff and her said husband moved into possession 
of the real p·:roperty in her complaint and in the 
answer and counterclaim described and ever sinee 

'21 said time has made said pr·operty her home; that 
there has been horn to plaintiff and her said hus­
hand as t:he issue of said marriage two· children, 
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to-wit, Eunetta, a. daughter now of the age of 

nine years, and :Shirley, a daughter now of the 

age o'f eight years and that said children and 
plaintiff's husband reside with plaintiff on said 
property and that .plaintiff's husband ha.s never 
declared a homestead exemption there-on and that 
said children are under the care and maintenance 

of plaintiff; that in addition to the claim asserted 
in the paragraph next above, plaintiff claims, 

selects and declares the property in said eom­
plaint and in said answer and counterclaim de­

·sc.ribed as a homestead to the full extent p·re­
s·cribed ·by law and in this connection plaintiff is 
informed and believes and upon such information 
and helief alleges that the cash value of said real 
estate, appurtenances and improvements thereon 
does not eX!ceed in value the sum of T'went.y-·five 
Hundred ($2'500.00) Dollars; that the homestead 

so declared and ·claimed together- with the appur­
tenances and improvements on said real property 
is for the sum of Tw.o Thousand ($2,000) Dollars 
to plaintiff as the head of the family, the further 
sum of Seven Hundred Fifty ($750.00) Dollars 
for plaintiff's spouse and the sum of ·Six Hun­
dred ($600.00) Dollars for the two minor children 
above mentioned. 

4. That said .c.ounterclaim and affirmative 
allegations contained in said answer are barred 
by the provisions of sub-division ( 2), Section 

104 ... 2-22 of the Re-vised Statutes of Utah, 19~3. 
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5. That said counterclaim and affirmative 
allegations contained in said answer are barred 
by the provisions of Section 104-2-·23 of the Re­
vised Statutes of Utah, 193:3. 

212 6. Plaintiff denies generally and spe·cifically 
ea:ch and every allegation -contained in said coun­
ter~e:laim and ea~ch and every affirmative allega­
tion contained in said answer not herein speci­
n:eally admitted, modified or denied. 

WHEREFORE, plaintiff prays that the answer 
and counter-claim of de\fenda.nt, Leopoldo Al­
bergo, be taken for naught and that she may have 
the relief prayed for in her -complaint on file 
herein. 

HARLEY W. GusTIN, 
Attorney for Pla.ifntiff. 

(Duly verified). 
Filed Nov. 7, 1g.39. 

(Title of Court avnd Cause): 

AM:END1M'E·NT TO PLAINTIF'F '18 RIIDPLY 

23' The Re'ply filed herein was amended by add-
ing thereto the following: 

"T·hat on or about the 17th day of July, 19'36, 
Rosario Gigliotti and F'elice Gigliotti and Maria 
Gigliotti conveyed the property in question, by 
qulit-claim deed, t.o the plaintiff, ,stenia Frelice 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



25 

Gigliotti, as sho,Yn by the Defendant '·s Exh1bit 
No. 1 heretofore offered and received in evidence 
. th" '' In . Is case. 

Filed F·eb. 6, 1940. 

(Title of C·ourt mnd Cause): 

FIXDINGS O·F FA!CT AND 
ooNc~Lu.s)ro·N:s oF LAW 

25 The above entitled ·cause came on regularly 
for trial on the 6th day of February, A. D., 1940, 
the plaintiff appearing in person and by her at­
torney, Harley W. Gustin, and the defendant, 
Leopoldo Allberg·o, appearing in person and by 
his attorney, Marl D. Gibson, and evidence both 
oral and documentary having been introdu.ced, 
and the case having been fully and finally sub­
mitted upon written briefs to- the court for its 
decision, and the court being fully advised now 
makes its Findings of Fact as follows: 

1. That the defendant, Leopoldo Albergo, is 
the owner in fee simple and entitled to the im-

mediate and exclusive possession of the following 

described real property in Carbon County, State 

of Utah: 

Commen·cing at a point 74 feet East of 
the N ortheas:t corner 10f the N·orthw·est 
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quarter of the Northwest quarter ·of Sec­
tion 13, Township 13 South, Ra~ge 9 Ea.st, 
Salt Lake Meridian; and running thence 
West 436 feet · the nee South 333 feet ; 
thence North s5 degrees 20 m~nutes East 

26 along line of fence 455 feet; thence North 
3 degrees 20 minutes West 2916 feet, to the 
place of beginning, being two and three­
fifths ac:res of land in the N)orthwest 
quarter ·Of the N-orthwest quarter of See­
tion 13, Township 13 South, Range 91 East, 
~Salt Lake Meridian, and three-fifths acres 
in the N orfheast quarter of the Northwest 
quarter of Section 13, tog~th:er with and 
including all improvements thereon a.nd 
a.ll rights and appurtenances thereunto he­
~onging or thereunto in anywise appertain­
Ing. 

Als-o, beginning at a point which is 74 
feet E·ast and 46 feet South 3 degrees 20 
minutes East of the N ortih.east co-rner of 
the N orthwe:st quarter of the N orthwe·st 
quarter of ;Section 13, Township 13 .South, 
Range 9 E~3:st, Salt Lake Meridian; thence 
S·outh 3 degrees 2.0 minutes East 250 feet; 
thence North 86 de·grees 50 minutes East 
242.2 feet; thence Northwesterly on a 
curved line along old fenee to the point of 
beginning, c-ontaining eight-tenths of an 
acre, to-getb:er with one acre of primary 
water right and also all improvements 
thereon and all rights and appurtenances 
thereunto belonging or thereunto in any­
wise appertaining; also, all water rights 
owned by the mortgagors of vvhatever 
nature, kind and des·c:ription and hoV\rever 
evidenced, used upon the ahove mentioned 
and described parcels of land. 
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9 That the plaintiff is not the owner in fe·e 
simple of said property or any part there-of and 
she is not entitled to the possession of said prop­
erty or any part thereof. 

3. That prior to the ·month of August, 1927, 
{)De F'elice \V·. Gigliotti and one Maria Gigliotti, 
husband and wife, became the O'Yners in fee 
simple of the above descTibed property and took 
possession thereof. 

4. That thereafter the said Felice W. 
Gigliotti and Maria Gigliotti, his wife, made, 
executed and delivered to the defendant herein, 
Leopoldo Albergo, their mortgage upon all of 
the above des·c.rihed .property, which said mort­
gage \vas dated August 2·2, 1'927, and was record­
ed on August 2:5, 19•27, in B~nok 4~N of Mortgages, 
page 245 of the rec:ords of the county recorder 
of Carbon ·Cnunty, Utah. 

5. That on or about the 1st day of June, 
1929, the plaintiff herein married one Rosario 
Gigliotti, who is als·o sometimes known as Ross 
Gigliotti ; that the said Rosario Gigliotti is the 

27 son of the said F'elice ''r. Gigliotti and the said 
Maria Gigliartti, husband and wife hereinabove 
mentioned; that about the time of the marriage 
of the plaintiff herein to the said Rosario Gigliot­
ti, the plaintiff commenced to live upon the above 
dese:ribed real property with the said Rosario 
Gigli,ortti as his wife and with his parents above 
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named; that there have been t\vo children born 
as the issue of the marriage between the plaintiff 
herein and the said Rosario Gigliotti and both 
of said children are minors; that all of said per­
sons___.Gigliotti-have continued to reside upon 
the above deseribed premises to date. 

6. That on or about the 31st day of August, 
19'31, the said Feli·ce W. Gigliotti and the said 
Maria Gigliotti entered into a certain ''Release 
and Contract of ,Sale" with the said Rosario 
Gigli,o·tti, under the terms ·Of which the said Felice 
W. Gigli,otti and Mari·a Gigliotti agreed to sell to 

and their said son Rosario Gigliotti agreed to 

buy, the following portion of the above described 

real property: 

Beginning .at a point which is 122:6 feet 
·E1ast of th.e Northwest corner of Section 
13, Township 13 ·South, Range 9 East of 
the .Salt Lake Base and Meridian, running 
thence South 157 fee-t, thence North 79 
degrees 10 minutes E.ast a distance of 270 
feet, n1ore or less, to the county road right­
of-way; thence Northwesterly along the 
road right-of-way to the North line of said 
Seetion 13 ; thence West to the place of 
beginning together with a perpetual ease­
ment of right-of-·way for egress and in­
gress in, over and upon a strip of ground 
10 feet vvide South of and adjacent to the 
said premises, extending~ from the said 
'County Road right-of-way Westerly along 
the 1South boundary of said premis·es a 
distance of 170 feet Ineasur.ed alrong the 
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South boundary of the prenlises herein­
above described, reserving, however, unto 
the p~arties of the first part a. perpetual 
easeinent of right-of-way for ingress and 
egress, in, over and upon a strip ·Of land 
10 feet vYide, extending along the South 
side of said property, and running from 
the said ·county road right-of-way a dis­
tance of 170 feet, measured on the ·South 
boundary thereof. 

28 7. That under the terms of said "Release 
and Contract ·O.f Sale'', and as part of the consid­
eration therefor, the ·said Rosario Gigliotti agreed 
''to pay and be liable for that certain mortgage 
executed by the parties of the first part.'' (F,elice 
\Y-. Gigliotti and Maria Gigliotti, husband and 
wife) to the defendant herein, Leopolda Albergo, 
''whi.ch said mortgage has been given and is now 
recorded in the public records of c·arhon County, 
said mortgage covering all of the property of 
the parties ,of the first part'' to said Release and 
C'ontract of Sale; that the said Rosario Gigliotti 
under the terms .a.nd conditions of said ''Releas-e 
and C.ontract of Sale'' agreed to pay to the said 
Leopoldo Albergo the amount due to him under 
the terms and conditions of said mortgage and 
the note secured thereby ''to be paid in accord­
ance with the terms of that certain mortgage be­
tween the parties of the first part'' and the said 
Leopoldo Albergo. 

8. That under the terms and conditions of 
said mortgage t~ the said Leopoldo Albergo the 
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makers thereof agreed to pay all taxes and assess­
ments levied against said prop·erty; that the 
.said Rosario Gigli·otti under the terms and con­
ditions of said "Release and Contract of Sale'' 
heretofore mentioned, assumed and became liable 
for the terms and conditions of Leopoldo 
Alber~o's said note and mortgage. 

9. That in the month of May, 19.36, the 
property des-cribed in paragraph 1 above was to 
he sold at the May sale because of delinquent 
faxes that the said Rosario Gigliotti and his par­
ents, Felice W. Gigliotti and Maria Gigliotti, had 
not paid· in spite of the fa.et that they had 
agreed to pay them; that the said Leopoldo 
Albergo learning that said taxes ha:d not been 
paid inquired of the said Rosario Gigliotti con­
·cerning them, who thereupon stated to the said 
Leopolda Albergo that he need not worry about 
·said ta.xes hecause he, the said Rosario Gigliotti, 
would surely pay them in full prior to the 29th 

29 day -of May, 1936; that the said Leopolda Albergo 
relied upon said repres-entation, did not himself 
pay said taxes to Carbon County and returned to 
his home in Salt Lake City; that thereafter be­
tween the 9th day of May, 1936, and the 29th 
day of May, 1936, the said Rosario Gigliotti 
stated to Leopoldo Albergo that he, the said 
Rnsario ~Gigliotti, had paid said taxes in full; 
that said Rosario Gigliotti made said statements 

to the said L.eopoldo Albergo knowing that they 
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were false and with the intention that the said 
Leopoldo Albergo would rely upon said state­
ments and not make the payment of taxes to the 
said Carbon County, so that the property would 
go to the said Carbon ·County for the non-payment 
of general taxes; that the said Leopoldo Albergo 
reJied upon said repre-sentations so made and 
did not investigate as to the truth or falsity of 
said statements. 

10. That the said F·elice W. Gigliotti, Maria 
Gigliotti and Rosario Gigliotti in the month of 
May; 1936, .eonspired tog·ether and agree~d not to 
pay the general taxes hereinabove described for 
the purpose of having said property sold to Car­
bon County for non-payment of general taxes in 
an attempt to cheat and defraud the said Leopoldo 
Albergo of his security and mortgage lien upon 
the real property mortgaged to the said Leopoldo 
Albergo as above described. 

11. That the said Felice W. Gigliotti, Maria 
Gigliotti and Rosario Gigliotti in violation of 
L·eopoldo's mortgage and in violation of the said 
''Release and Contract of Sale'' did not pay said 

taxes for the purpose that the said real property 

so mortgaged as aforesaid, would be sold to Car­

bon County for non-payment of taxes, in an 

attempt to cheat and defraud the said Leop·oldo 

Albergo of his security and mortgage lien upon 

said property. 
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12. That in the months of May, June and 
July, 1936, the said Felice W. Gigliotti, Maria 
Gigliotti and Rosario Gigliotti, in furtherance of 
s~aid .conspiracy to cheat and defraud Leopoldo 

30 Albergo attempted to induce Carbon C.ounty, a 
political subdivision of the State of Utah to quit­
·Claim to Rosario ·Gigliotti only, the property so 
mortgaged to the said Leopoldo Albergo, in an 
attempt to defeat Leopoldo Albergo's mortgage 
lien upon said real property. 

13. That ~on or about the 11th day of July, 
1936, in furtherance of said conspiracy to cheat 
and defraud Le.opoldo Albergo, Felice W. Gig­
liotti, Maria Gigliotti and Rosario Gigliotti did 
induce Carbon County, a political subdivision of 
the State of Utah, to quit-claim said real prop­
erty so mortgaged to the said Le.opoldo Albergo 
to Felice W. Gigliotti, Maria Gigli~otti and 
Rosario Gigliotti, in an attempt to defeat 
Leopoldo Albergo's mortgage lien upon said 
mortgaged property. 

14. That on the 18th day of July, 1936, 
Le~o-poldo Albergo, brought an action to forclose 
said mortgage against Felice W. Gigliotti, Maria 
Gigliotti, R,osario Gigliotti, et al.; that Stella 
Felice Giliotti, the plantiff in the present action, 
was not made a party defendant in said case; 
that lis pendens giving notice of the pedency 
of said action and properly describing the prop­
erty in question was recorded on July 18, 1936, 
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in Book 3-R of Miscellane-oUs, page 254, of the 
records of the cbunty re0order of Carbon County, 
Utah. 

15. That the said Felice ''T. Gigliotti, Maria 
Gigliotti and Rosario Gl.gliotti, prior to the 11th 
day of July, 1936, and vvith kbowledge and con­
sent of the said Stella Felice Gigliotti all repudi­
ated and abandoned said ''Release a:hd Contract 
of Sale'' and released one another from liability 
under it; that at the time of the repudiation and 
abandonment of said Release and Cbiltract of 
Sale by the parties thereto, which was with the 
consent of the said Stella Felice Gigliotti, the 
mortgage indebtedness to Leopolda Albergo had 
not been paid, which paylnet;lt of said mortgage 
indebtedness was the main part of the consider­
ati,on for said Release and Contract of Sale; that 
said repudiation and abandonment of said Release 
and Contract of Sale and the releasing of the 

31 parties obligated thereunder by each other was 
done in furt~erance of the design to cheat and 
defraud the sai~d Leopoldo Albergo of his mort­
gage indebtedness~ That the ~said Feliee .W. Gig­
liotti, Maria Gigliotti and Rosario Gigliotti 
claimed to be the owners of said property under 
a new title initiated by the said quit-claim deed 
above described from Carbon County to the said 
Fe1ice vV. Gigliotti, Maria Gigliotti and Rosario 
Gigliotti; that the said Felice W. Gigliotti, Maria 
Gigliotti and Rosario Gigliotti, with the knowl-
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edge and consent of the said Stella Felice Gig­
liotti, eon tended and claimed that said real 
property because of said quit-claim deed from 
,c·arhon County to them was free and clear of any 
lien of the mortgage to the said Leopoldo Albergo. 

16. That immediately upon the bringing of 
the said foreclosure action by the said Leopoldo 
Albergo as hereinabove stated the said Rosario 
Gigliotti and his wife, Stella Felice Gigliotti, con­
sulted with their attorney, I-Iarley W. Gustin, as 

to the defense of said action; that the said Stella 
F·elice Gigliotti, thereafter, and with her husband 
and in furtherance of his design and his parents 
design, to cheat and defraud the said Leopoldo 
Albergo, conferred with said attorney to defend 
said foreclosure action so commenced as above 
stated. 

17. That after the commencement of said 
foreclosur,e action and after the recording of the 

lis pendens giving the notice of the pendency 
of said action, the said Maria Gigli,otti and Felice 
W. Gigliotti made, executed and delivered to 
Rosario Gigliotti and Stella Felice Gigliotti, a 
quit-claim deed purporting to convey to the 

gran tees the property ''acquired by them by and 

through that certain deed from Carbon C1ounty, 

State of Utah, dated the 11th day of July, 1936, 

and recorded in the office of the county recorder 

of Carbon County, Utah, on the 16th day of July, 
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1936, in Book 3-R, page 245; that the property 
described in ·said quit-claim de-ed is as follows: 

32 Beginning 973 feet East of the N.orthwest 
corner of the Northwest quarter of Section 
13, To,vnship 13 South, Range 9 East of 
the Salt Lake Meridian, thence South 333 
feet, thence North 85 degrees 20 minutes 
;East 455 feet, thence North 86 degrees 50 
minutes East 220 feet tn the county road, 
thence Northwesterly along the county 
road, to the North boundary line of the 
Northwest quarter of Section, thence West 
316 feet to the place of beginning. 

18. That the said Rosario Gigli,otti defended 
said foreclosure action and claimed to he the 
sole owner of said property because of said 
quit-claim deed from Carbon County to himself 
and his parents dated July 11, 1936; that at said 
trial .and in his pleadings he made no claim to 

any title or interest in and to said property be-­
caus-e of ·said Release and Contract of Sale and 
·Claimed solely because of the deeds hereinabove 
set forth; that said Rosario Gigliotti made said 
claims, representations, and defended said ac:tion 
in said manner with the full knowledge and con­
sent of the said Stella Felice Gigliotti. 

19. That the ·Court after hearing all of the 
evidence presented by both sides in said fore­
closure action found in favor of the plaintiff and 

adjudged said quit-claim deed from Carbon Coun­

ty to Maria Gigliotti, Felice W. Gigli,otti and 
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Rosario Gigliotti as absolutely void and of no 
force and effect. 

20. That the court rendered judgment and 
decree of foreclosure that there was due to the 
said Leop~oldo Albergo under the terms of said 
note and mortgage the sum of $5685.45, interest 
in the sum of $1032.42 up to and including July 
18, i9136, together with interest at the rate of 8 
per cent per annum from July 18, 1936, to and 
including the 1st day of September, A. D., 1937, 
in the sum of $510.91, and together with interest 
on the principal sum, to-wit, $5685.45, at the rate 
of 8 per cent per annum fr;om the lst day of 
Sept~inber, A. D., 1937, until paid in full, $750.00 

!33 attorney's fees, $21;10 costs in cohrt, and charges 
of sale; which said sums of. principal and interest 
pay±nents to Ilebpoldo Albergo were the main 
part of the consider~.tion, which the said Rosario 
GiglitotH. agreed to pay for said prdperty under 
the term·s a:hd condi tiorts of said '' R~lease and 
Contract of Sale''. That said Judgment and 
·d~cree df foreclosure is dated September 1, 1937, 
and was filed September 2, 19·37. 

21. That thereafter, the said Felice W. Gig­

liotti, Maria Gigliotti and Rosario Gigliotti ap­

pealed said case to the Supreme Court of the 

State ·o.f Utah, which said Supreme Court affirmed 

said decision, except a portion upon which the 

said Leopoldo Albergo had cross-appealed, and 
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which said portion has no bearing upon the mat­
ters no'" involYed. 

22. 'rhat ·shortly after th~ Supreme Court 
of the State of Utah had affi.rmed the decision 
against the said ·Gigliotti's, a ce:rtain quit-claim 
deed to the property in question was recorded 
iA the office of the county recorder o.f Carbon 
C-Qunty, Utah, ~on February 18~ 1939; that said 
q11it-claim deed bore the date of July 17, 1936, 
which is one day before the recording date of 
the lis pendens above described; that Rosario 
Gigliotti, Felice W. Gigliotti and Maria Gigliotti 
are grantors ther~in a:p.d Stella Felice Gigliotti 
is gr~ntee therein; that s~id qeed is rec9rded in 
Boo~ 3-rr of Miscella:neous, p&ge 353, of the rec­
ords of the county recorder of Carbon County, 
Utah. 

23. That the foreclosure action: above de­
scribed is Case ~ o. 4553 and the file thereof is 

part of t4e records -of the District Court Clerk 
in ~nd for Carbon County, Utah. 

24. That on the 7th day of February, 1939, 
the co~rt in said C&se No. 4553 mad~ &nq ~ntered 
its order of sale directing and requiring the 
Sheriff of Carbon County to sell said real prop­
erty descriped in pfiragr&ph 1 above at public 

at1ction; that f!.Qt~·~e of sale WflS duly given by 

the Sheriff of Carbon County in all particulars 

as provided by law that said property would "he 
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sold at sheriff's sale on the 4th day -of March, 
34 193'9, at 10 o'clock a. m., on the steps of th:e C:ar­

bon County Court House, at Price, Carbon 
County, Utah''; that the said Stella Felice Gig­
liotti knew of said sale and that said sale of said 
property was to be free and clear of all encum­
brances, claims and rights, of every name and 
nature, including any encumbrances, claims or 
rights that she had or claims to have in and to 
said property; that said property at said time of 
sale was duly and regularly sold to Leopoldo 
Albergo; that said property so sold was never 
redeemed and after the redemption period had 
,expired sheriff's deed was duly made, e~ecuted 
and delivered to the said Leopoldo, AJJhergo con­

veying to him all of the property described 1n 

paragraph 1 above. 

25. That the said Stella Felice Gigliotti knew 
at all times during the pendency of Case N~o. 4553 
and thereafter, that the said Rosario Gigliotti 
claimed to be the owner of said real property 
under and by virtue of a new title initiated from 
Carbon County and not under said ''Release and 
'C'Ontract of !Sale"; that she, at no time from the 
time of the commencement of said Case No. 4553 
until after the Supreme Court of the State of 
Utah had decided against her husband, made any 
claim of any kind or nature in and to said real 
property or any part thereof but 'on the contrary 
assisted her said husband in his attempt to cheat 
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and defraud the said Leopoldo Albergo as ahove 
described: that prior to the sheriff's sale up to 
September, 1'939, the said Stella Felice Gigliotti 
made no claim of any kind or nature in and to 
said property except by the recording of the 
quit-claim deed claimed to be dated July 17, 1936, 
and which was recorded on February 18, 1939, 
in Book 3-T of Miscellaneous, page 353, of the 
records of Carbon County, Utah. 

26. That the said Stella Felice Gigliotti now 
makes no claim in and to said real property in 
question because of any deed hereinabove de­
scribed, as testified to by her in said ·case, and 
claims only ''as the wife'' of the said Rosario 
Gigliotti. 

Fr·om the foregoing Findings of Fact the 
court now makes and renders its Conclusions of 
Law: 

CONCLUSIONS OF L~A W 

35 1. That the defendant, Leopoldo Albergo, 
is the owner in fee simple and is en ti tied to the 
immediate possession of all of the following de­
scribed property in Carbon County, State of 
Utah: 

Commencing at a point 74 feet East 
of the Northwest corner of the N'orthwest 
quarter of the Northwest quarter of Sec­
tion 13, Township 13 South, Range 9 East, 
Salt Lake Meridian; and running then~e 
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W ~st 436 feet; tbauce South 333 feet; 
the~ce -North 85 degrees 20 minutes East 
along line of fence 455 feet; thence North 
3 degrees 20 minutes West 29·6 feet, to the 
:glaee of q·~gin11-ing, b~~ng two and three­
fifths acr~s of l~nd in the N.p·rthwest quar­
ter of the Northwest quarter of Secti·on 13, 
Township 13 South, Range 9 East, Salt 
~ak.e Meridian, &Jlcl thr~e-ft.fth~ acres in 
tp.e Northeast quarter of the Northwest 
quarter of Section 13, together with and 
including all improvements thereon and 
al~ rights a:p.q ftppurtenan~es thereunto be­
~onging or thereunto in anywise appertain­
l~g . 

.Also Q·eginning at a point which is 74 
feet ~ast &nd 46 feet ~o11th 3 degrees 20 
m.i:p.utes East of t4~ N <rrt4e~st ~p-rner of 
the Northwest quarter of the Northwest 
quarter of Section 13, Township 13 South, 
Ra~ge 9 East, Salt Lake Merjdian; thence 
S~outh 3 degrees 20 minutes East 250 feet; 
the~ce North 86 degrees 50 ~inqtes East 
242.'2 feet; thenee Northwe~~erly on a 
curved line along old fence to the point of 
begi.:p.p.i~g·, ·~o·:qtain.ing eight-tenths of an_ 
acre, together with one acre of primary 
\\rater riglJ;t .ar+d .a}so an i~provem~n-ts 

thereon and all rig-hts and appurtenances 
thereunto· belonging or thereunto in any­
wise appertaining; also, all wateF rights 
ow:n.ed· by the mortgagors .pf whate·ver 
nature, kind and description ~n.:d P.owever 
evidenced, us-ed upon the above mentioned 
and described parcels of land. 

2. That the plaintiff or any one holding by, 
tbrol)~b qr 1J.:qq~r. her doe~ not have any right, 
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title or interest, poss-essory oF other,vise, in and 
to saiq property or any part thereof. 

3. T:Pat the defelldant, Leopoldo Albergo, is 
entitl~d to a decree quieting his title to said 
property and each and every part thereof against 
the plaintiff and any and all persons claiming 

36 or holding possession thereof, by, through or 
under her. 

4. That the plaintiff is estopped to assert 

h~r all~g~d cl~im in and, to ~~jq property ag~jllst 

the def~nd~:p.t,. LeopoJdo Albergo. 

5. That th~ <lefendant, Leopoldo Albergo, is 

entjtled to !lave issu.e4 i~IQ.edi~tely a writ re­

q-qi:rill.g tll~ -offic~r t.o pl~c~ him in p(lssession of 

s~id :property and to dispossess the plaiD:tiff and 

·~ny p~r~Qn or persons holding by, through or 

under her. 

6.. That the plaintiff and a~l persons .claim­

ing by, through or under, her, sho~ld be forever 

restrained and enjoined from in any manner in­

terfering with the title and possession of the 

defendant, Leopoldo .Albergo, and any one hold­

ing2 bY,, t}l:rpugh or under hilJl. 

7. ']hat the defendant, Leopoldo Albergo, 

is ·entitled to a. judgment for costs, to be taxed 

he:vein against the plaintiff. 
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8. Judgment and decree is hereby ordered 
to be entered aceording to the foregoing. 

GEORGE CHRISTENSEN' 
District Ju.dge. 

Filed April 23, 1940. 

(Title of Court and Cause): 

JUD·GMENT AND D·ECREE. 

37 The above-entitled cause came on regularly 
for trial on the 6th day of February, A. D., 1940, 
before the court, without a jury, the plaintiff 
appearing in person and by her attorney, Harley 
W. Gustin, and the defendant, Leopoldo Albergo, 
appearing in person and by his attorney, Marl 
D. Gibson, and evidence both oral and docu­
mentary having be·en introduced and the case 
'Submittted for decision, and the court having 

heretofore ma:de and caused to be filed herein its 

written Findings of F~a~ct and Conclusions of Law, 

and being fully advis-ed : 

WHEREFORE, by reason of the law and the 

Findings of Fact aforesaid, 

IT Is HEREBY ORDERED, ADJUDGED AND DE­

CREED, that the defendant, Leopoldo Albergo, is 

the owner in fee simple and is entitled to the 

immediate possession of all of the following de-
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43 

scribed pi"operty in Carbon County, State of 
Utah: 

Con1mencing at a point 74 feet East 
of the X ortheast corner of the Northwest 
quarter of the ~ orth,Yest quarter of Sec­
tion 13, Township 13 South, Range 9 East, 
Salt Lake :JJeridian; and running thence 
lr est 436 feet; thence South 333 feet; 
thence North 85 degrees 20 minutes East 
along line ~of fence 455 feet; thence N.orth 
3 degrees 20 minutes West 296 feet, to the 
place of beginning, being two and three­
fifths acres of land in the N orthvvest quar­
ter of the Northwest quarter of Section 13, 
Township 13 South, Range 9 East, Salt 
Lake Meridian, and three-fifths acres in 
the Northeast quarter of the Northwest 
quarter of S·ecti;nn 13, together \vith and 
including all improvements thereon and all 
rights and appurtenances thereunto be­
longing or thereunto in anywise apper­
taining. 

Also, beginning at a point vvhich is 74 
feet East and 46 feet South 3 degrees 20 
minutes East of the Northeast corner of 
the Northwest quarter of the N~nrthwest 
quarter of Section 13, Township 13 South, 
Range 9 East, Salt Lake Meridian; thenee 
South 3 degrees 20 minutes East 250 feet; 
thence North 86 degrees 50 minutes East 
242.2 feet; thence N orth\vesterly on a 
curved line along· old fence to the point of 
beginning, containing eig·ht-tenths ~of an 
acre, together with one acre of primary 
\Vater right and also all i1nprovements 
thereon and all rights and appurtenances 
thereunto belonging or thereunto in any-
\Vise appertaining; also, all water rights 
O\Yned by the mortgagors of whatever 
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nature, kind and deseripti(on and ho'Yever 
evidenc-ed, used upon the above mentioned 
.and described parcels of land. 

IT Is HEREBY ORDERED, ADJUDGED AND DE­
CREED, th&t the plaintiff, or any ·One holding by, 
thro"Q.gh or under her, does not hfl,Ve any right, 
title or interest, possessory or otherwise, in and 

to s~id property or any part th~reof. 

IT Is liE~EBY ORDERED, ADJUDGED AND DE­
CltEED, that the title to the ahove described prop­
erty and each and every part thereof is quieted 

in Leopoldo A~hergo as against the plaintiff and 

any an~ ~ll persons claiming or holding posses­
sion thereof by, through iOr under her. 

IT Is HEREBY ORDERED, ADJUDGED AND DE­
CREED, that the plaintiff is estopped to assert her 
alleged claim in and to said property against 

t4~ defenda:pt, J.seopolqo 1\-lqergo. 

IT Is HEREBY ORDERED, 1\-DJtJ"DGED AND DE­
CREE:p, that a writ i:opnedi~tely issue requiring 
the .officer to whom it is directed to place the 
defendant, Leopoldo Albergo, in possession of 

sa~d property anq e~ch and every part thereof 
39 ~nd to dispossess the plaintiff and any person 

or persons holding hy, through or under her. 

IT Is HEREBY ORDERED, ADJUDGED AND DE­
CR~ED, that the plaintiff and all persons holding 
by, through or under her, be, and they are hereby 
restrained and enjoined fr,o,m in any manner 
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interfering \Yith the title and possession of the 
defendant, Leopoldo Albergo; and any one hold­
ing, by, through or under him. 

IT Is HEREBY ORDERED, ADJUDGED AND DE­

CREED, that the defendant, Leopoldo Albergo, is 
entitled to, and he is hereby awarded his costs 
to be taxed herein against the plaintiff. 

GEORGE CHRISTENSEN' 

District J ttdge. 

Filed April 23, 1940. 

(Title_ of Court and Cause): 

43 ORD1ER EXTENDING TIME FOR FILING 

44 

BILL OF EXCEPTIONS. 

On May 18, 1940, the eourt made and ·entered 
its order giving the plaintiff to and including the 
15th day of June, 1940 within which to prepare 
and file herein her bill of exceptions. 

(Title of Court and CO!Urse): 

NOTICE O·F APP.EAL 

To Leopolda Albergo, Defendant Above Named, 
and to Marl D. Gibson, His Att,orney: 

You AND EAcH OF You WILL PLEASE TAKE 

NoTICE that the plaintiff ih the above entitled 
cause hereby appeals to the Supreme Court of 
the State of Utah from the judgment and ·decree 
made and entered in the above entitled action by 
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the· trial ~court on or about the 23r~d day of April, 
1940 in favor iOf the defendant and against the 
plaintiff ahov·e named and from the whole of said 
judgment and decree. 

HARLEY W. GusTIN, 
Attorney for Plaintiff. 

S·erved July 18, 1940. 
Filed July 19, 1940. 

(Title of Court and CG!Use): 

MINUTE ENTRY OVER,RULING 
DEMURRER. 

46 October 23, 1939. Minute Book 8 at Page 481. 
Plaintiff's demurrer to Answer and c:ounterclaim 
of defendants is argued this day by Marl D. 
Gibson, attorney for defendants and the Ciourt 
being advi~sed, it is ordered that said demurrer 
be overruled and plaintiff given 15 days to answer 
and reply. 

(Duly v·erified) . 

(Title of C~urt ood Goose): 

C·LERK'S CERTIFICATE. 

48 STATE OF UTAH t ss. 
c·o·UNTY OF CARBON 

I, B. H. YouNG, County Clerk and Ex-Officio 
Clerk .of the District Court of the S·eventh Judi-
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cial District of the State of Utah, in and for 
Carbon County, do hereby certify that the fore­
going and hereto attached papers and file con­
stitute all of the original papers filed in the above 
·entitled Court and Cause, including Notice of 
Appeal 'but excepting Undertaking for Costs on 
Appeal, which Undertaking has been duly filed 
in the sum of $300.00, and which attached papers 
constitute the Judgment Roll and other papers 
filed in the above entitled Action. 

I further certify that said Judgment Roll and 
other papers, tog~ether with all exhibits offered 
at the trial of said action, is by me transmitted 
to the Supreme Court of the State of Utah, pur­
suant of said Notice of Appeal. 

IN WITNEss WHEREOF I have hereunto set my 
hand and affixed the Seal of ·said District Court 
at my office in Price, Carbon c.ounty, State of 
·utah, this 23rd day of July, .A. D., 1940. 

B. H. YouNG, ·Clerk. 

By DoNALD HACKING, Deputy. 

(SEAL). 

BILL OF EXCEPTIONS. 

49-1 Be it remembered that the above entitled 
cause came on regularly for hearing before the 
H·onorable George Christensen, one ,of the judges 
of the above entitled court, sitting without a jury, 
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on the 6th day of February; 1940 at Price in the 
County of Carbon, State of Utah; Harley W. 
Gustin, appearing for the plaintiff, and Marl D. 

2 Gibson, appearing £or the defendants; and there­
upon the following proce-edings were liad in sub­
stance: 

3 

D·O·N·A!LD :HJkCKlN~G \Vas c.alled as a wit­
ness ort behalf ·of the plaintiff and testified ·sub­
stantially as follows: 

DIRECT EXAMINATION. 

(By Mr. Gustin). 

I am deputy county clerk in charge of the 
4 District Court clerk's work and have been for 

five years. On July 18, 1936, a complaint was 
flied iii this court entitled '' Leopoldo Albergo, 
plaintiff, vs. F·elice W. Gigliotti and Maria Gig­
liotti, husba.hd and wife, and Rosario Gigliotti, 
Ross Gigliotti, Frank Marelii, Shell Oil Company, 
a corporation, and W. H. Bintz Company, a cor­
poration, defendants, and kno-wn as Case No·. 

4553. '' I have the file in my possession. The file 

was marked as plaintiff's Exhibit ''A" and 

offered and received in evidence without objec­

tion. 

5 STELLA FELICE GIGLIOTTI, the plain-

tiff, was called as a witness in her own behalf and 

testified substantially as follows: 
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DIRECT EXAMINATION. 

(By Mr. Gustin). 

6 I am the plaintiff in this action. I was mar-
7 ried in Farmington, Davis County, Utah, on June 

1, 1929. niy home is in Helper, Carbon County. 

15 After June 1, 1929, W·e came down to Helper and 
moved into the property that we are in now. 
I have the marriage certificate at my home 1n 
Helper and I can p~oduee it this afternoon. 

16 The place that we moved into and where 1 

now reside is named ''The Balanced Rock Service 

Station.'' (1 t was stipulated that The B'alanced 

Rock Service Station is on the property that is 
17 described in plaintiff's complaint). I have lived 

there almost eleven years. I was living there in 
April of 1936 and I think that I lived there four 

18 years prior to that time. At the present time, 
I reside on the property with Rosari~o Gigliotti, 

also known as Ross Gigliotti, and have resided 
with him on the property since the event that 

I mentioned as having ·occurred in Farmington, 

Davis County, State of Utah. I have two children 

and Ross Gigli~otti is the father of those children. 

19 I am also claiming a homestead on the property; 

20 that is, the property that I now occupy. I was 

never served with a summons in the case involv­

ing a foreclosure of a mortgage on the property 

that I now occupy. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



50 

21 I know Leopoldo Albergo. I knew him prior 
to 1936 and I have seen him on the property prior 

22 to the mo~th of April, 1936. My oldest child is 
nine years of age. 

Q. Do you have any opinion-or, during the 
time that you have been in the occupation of 

23 what is known, generally known, as the Balanced 
Rock :Service Station__.Do you have or have you 
f.ormed any opinion as to· the value of that prop­
erty and the impr,ovements thereon~ 

MR. GIBSON: I object to that, if the Court 
pleas-e, on the ground that no proper foundation 
has been lai·d fo:r her to give an opinion as to the 
value of the property in question ; and the further 
objection that is incompetent, irrelevant and im­
material. 

26 THE c·ouRT: The objection will be sus-
tained. 

27 CROSS EXAMINATION. 

(By Mr. Gibson). 

28 I knew Ross Gigliotti before I married him 
but I had never vi~sited him at his home. I knew 
that he was living with his mother and I believe 
that his mother and father lived on the property 

29 before I married him. My parents liyed a little 
way from there between there and Helper and 
they w·ere practically neighbors of the Gigliotti 
family f,or some years prior to June 1929. 
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Q. And you knew tha.t Ross Gigliotti's 
father and mother were the reputed owners. of 
that property, didn't you~ 

l\IR. GUSTIN: If the Court please, we object 
to that on the ground that it is not proper cros·s­
examination. It hasn't anything to do with the 
is·sues in this case, and it is assuming a fact that 
hasn't been proven in the record. 

THE COURT: The witness may answer. 

I did not know who owned the property. I 
did not know anything about it. We just got 

30 married and the week after that we moved into 
an apartment there on the property. I ·do not 
remember \Yhen Albergo first called at the Bal­
anced Rock Servi·ce Station, but I have seen him 
there before 19·36 and I talked to him a few 

31 times. I do not know what Albergo was there 
for. I was not present at any of the conversa­
tions. Albergo was at the ·service station. He 
~said ''Hello", that's all I remember of him talk­
ing to me. I was helping Ross at the service 

33 station. I do not remember when the :foreclosure 
action was started but I did not receive a sum­
mons. I wasn't included in anything. I mean 

34 that I was not served with summons in the fore­
c1osur·e action; that is, the action between Ross's 

35 folks and Mr. Albergo. I do not remember how 
long I have had in mind the fact that I was not 
served with a summons in the foreclosure suit 
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36 or made a party to it. I knew about it before 
the present case was started but I do not know 
how long before that time or whether it was a 

37 year or two years or how long. I don't remem­
ber the date that the foreclosure suit "_7as tried. 
I can't remember whether I knew about it In 
July of 1936. 

I do nnt remember accepting any deeds to 
40 the property at any time. I do not remember a 

deed signed by Maria Gigliotti and Felice Gig­
liotti to Rosario Gigliotti and Stella F·elice Gig-

41 liotti dated the 28th day of July, 1936. I have 
never made a check of the record to see when 
the first case was filed. I claim a homestead 
·exempti~on because I have a right to and because 
I am married. 

44 (Defendant's Exhibit 1, a quit claim deed, 
was marked as such for identification). 

I have seen defendant'~s Exhibit 1 before but 
45 I do not remember where I first saw it. I believe 

I had the deed recorded, but I do not remember 
where I was when I first saw the deed. I think 
I got the deed in July of 1936. 

46. Q. Why didn't you record it then~ 

MR. GUSTIN: I object to that as being 
argumentative, and not proper cross-examination. 

47 THE COURT: If the wit:p.ess has a reason, 
she may give it. 

A. I have no reason. 
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I think the deed \Yas delivered to me in July, 
1936 but I do not remember w·here. I think it was 

48 Ross that delivered it to me at 1ny home. I do not 
remember 'vho "c<as present. 

49 Q. ,,~ e will offer Defendant's Exhibit 1, if 

the Court please, in connection with the cross­
exanrination matter, to explain the cross-examin­
ation. 

~IR. GUSTIN: Our objection is that the 
exhibit isn't proper cross-examination. 

50 THE COUR~: I think this may be received 
for such connection that it may show, if any. 

Defendant's Exhibit 1 is substantially as fol­
Jows: 

QUIT-CLAIM D~EED 

RosARIO GIGLIOTTI and FELICE W. GIGLIOTTI 
and l\1ARIA GIGLIOTTI grantors of Helper, County 
.of Carbon, State ~o.f Utah, hereby QuiT CLAIM to 
STELLA FELICE GIGLIOTTI grantee of Helper, 
County of Carbon, State of Utah for the sum of 
One and N ojlOOths DoLLARs and other good and 
valuable considerations the f,o1lowing described 
tracts of land in Carbon County, State of Utah: 

Commencing at a point 74 feet East of 
the Northeast corner of the Northwest 
quarter of the Northwest quarter of Sec­
ti,on 13, To,vnship 13 South, Range 9 East, 
Salt Lake Meridian; and running thence 
West 436 feet; thence South 333 feet; 
thence North 85 degrees 20 minutes East 
along line of fence 455 feet; thence North 
3 degrees 20 minutes West 296 feet, to the 
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place of beginning, being two and three­
fifths acres of land in the Northwest quar­
ter of the Northwest quarter of Section 13, 
Township 13 South, Range 9 East, Salt 
Lake Meridian, and three-rfifths acres in the 
N·ortheast quarter of the Northwest quar­
ter of Section 13, together with and includ­
ing all improvements thereon and all rights 
and appurtenances thereunto belonging or 
thereunto in anywise appertaining'. 

Also, beginning at a point which is 74 
feet East. ~nd 46 f·eet South 3 degrees 20 
minutes East of the Northeast corner of 
the Northwest quarter of the Northwest 
quarter of Section 13, Township 13 South, 
Range 9 East, Salt Lake M·eridian; thence 
South 3 degrees 20 minutes East 250 feet; 
thence North 86 degrees 50 minutes East 
242.2 feet; . thence,· Northw·esterly on a 
curved line along old fence to the p1oint of 
beginning, containing eight-tenths of an 
acre, together with ~one acre of primary 
water right and also all improvements 
thereon and all rights and appurtenances 
thereunto belonging or thereunto in any­
wise appertaining; also, all water rights 
owned by the grantors of whatever nature, 
kind and description and however evi­
denced, used upon the above mentioned 
and described parcels of land. 

WITNEss the hand of said grantors, this the 
Seventeenth day of July, A. D. one thousand nine 
hundred and thirty -six. 

Signed in the Pres·ence of 

A. J. KIRKHAM. 

MARIA GIGLIOTTI, 

FE~ICE .w. GIGLIOTTI, 
RosARIO GIGLIOTTI. 
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STATE OF UTAH } 
COUNTY OF ss. 

On the Seventeenth day of July A. D. one 
thousand nine hundred and· thirty-six personally 
appeared before me RosaRIO GIGLIOTTI and FELICE 
w. ·GIGLIOTTI and MARIA GIGLIOTTI the signers rOf 
the foregoing instrument, who duly acknowledged 
to me that they exoout·e·d the ·sam·e, 

A. J. KIRKEAM, Notary Public. 

Addr·ess: Helper, Utah. 

·My commis·sion expires: May 23, 19·39. 
(SEAL). 

53 I do not remember seeing the quit claim deed, 
which is dated the 28th day of July, 19-36 wherein 
the grantors are Maria Gigliotti and Felice W. 
Gigliotti and the grantees are Rosario Gigliotti 
and myself and which is :found in plaintiff's Ex­
hibit A, (the court file introduced in ~vidence.) 
I may have seen the deed before, but I cannot 
remember. ~ do not recall a conversation with 
Ros,s Gigliotti at the time I had Exhibit No. 1 
recorded. 

Q. Dlo you know whether or not the deed 
dated the 2Sth day .qf July., 1936, was pr.oduced 
by Ross Gigliotti in court as a claimed one of 
the sourees of title in him at that time~ 

MR. GUSTIN: That calls for a conclusion. 
It is wholly immaterial, and it isn't proper cross­
examination. 
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56 

56 

THE COURT: You may answer. 

A. I d·on't know. 

REDIRECT EXAMINATION. 

(By Mr. Gustin). 

Defendant's Exhibit 1 was turned over to 
Mr. Gustin as a part of the files and papers de­
livered to him in connection with this case and 
it was through his office that the deed was re­
corded. 

RECROSS EXAMINATION. 

(By Mr. Gibson). 

I do not remember the exact date that I de­

livered the deed to Mr. Gustin but I delivered it 

57 to Mr. Gustin at his offive. When I went to Salt 

Lake to see Mr. Gustin, Ross Gigliotti took me 

in and he was present during the entire trans­

action. 

59 

r:: ' 

REDIRECT EXAMINATION. 

(By Mr~ Gustin). 

What has been marked for identification as 

plaintiff's Exhibit B is the certificate that I re­

ceived at the time of my marriage to Rosario 

or Ross Gigliotti. 
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57 

Plaintiff's Exhibit '' B '' was offered a.nd 
received in evidence ""ithout objection and is sub­
stantially as follows: 

''OER,TIFIC.A.TE OF MARRIAGE 

STATE OF UTAH COUXTY OF DAVIS 

THIS CERTIFIES that ~Ir. R.oss Gigliotti of 
Helper in the State of Utah and Miss Stella 
Felice of Helper in the State of Utah were by 
me joined t,ogether in HoLY l\lATRIMONY according 
to the Ordinance of God and the La-ws of the State 
of Utah at Farmington in said County, on the 
1st day of June, in the year of our Lord One 
Thousand Xine Hundred and 29. 

In the presence of 

STEVE GIGLIOTTI 
RosE GIGLIOTTI 

\\~itness. 

THOMAS BRIMLEY, 

Justice of the Peace. 

License issued bv Clerk ·of Davis County 
June 1st, 1929." "' 

RECROSS EXA~II~ATION. 

(By Mr. Gibson). 

Ross Gigliotti is thirty-four years old. My 
63 husband was born in Italy, I believe. 

64 FLORA TOLMAN, called as a wit~ess on 
behalf of the plaintiff, testified substantially as 
follO\YS: 
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DIRECT E4AMINATION. 

(By Mr. Gustin). 

I reside in Salt Lake City and I am employed 
in the office -of Mr. Gustin a.s secretary and will 
have been so employed for four years ·On April 

3rd of this year. At the time of my employment 
65 in his office, there was another stenographer or 

s·ecretary thereby the name of Agnes Lilya. I 
have ~seen defendant's Exhibit 1 before. Exhibit 

66 1 was f-orward·ed to Mr. Ross Gigliotti with in-. 
structions for him to record the same with the 
county recorder. I had seen the instrument in 

67 the office before it was sent to Mr. Gigliotti with 
instructions to have it recorded. 

CROSS .EXAMINATION. 

(By Mr. Gibson). 

I ~rote a letter sending the deed, defendant's 
68 Exhibit 1, down to Helper. I am positive that 

Ros~s Gigliotti is the same Ross Gigliotti that 
Mrs. Gigliotti has testified to as being her hus­
band. I was in Mr. Gustin's office during the 
other -court proceeding here and at that time 
William H. Folland was a judge on the Supreme 
Bench. H.e was one of the men that wrote the 
opinion in the former case. I am not sure whether 

he wr~ote the opinion or whether he just concurred 

or diss·ented, but I know that he was on the Su-
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preme Bench at the time as O.hief Justice. I have 
69 never .looked at the records in the county re­

corder's office but \Ye got the deed back showing 
that it was reoorded. It is my best -recollection 

. t·ha.t Ross Gigli,o·tti recorded it at the request of 
the office in which I work. 

REDIRECT EXAMINATION. 

{By Mr. Gustin). 

70 The deed wasn't returne·d to our office directly 
by the county ~ecorder. It was returned to either 
Mr. or ·Mrs. Gigliotti and they in turn returned 
it to us and we have had it in our pies. It has 
been in our files for sometime. 

RECROSS EXAMINATION. 

(By Mr. Gibson). 

I do not remember when w·e got the deed. 
I remember when it was recorded but I do not 
rem·ember when we got it, because Miss Lilya was 
in the office then and she was taking care of most 
of Mr. Gustin's w-ork. After she left, I took 
charge of his files. I have been there four years 
and during that time Mr. E. F. Richards was 

als,o· in the office and I was working for him 

too. The deed first cam·e tq my attention at least 

a year a.go. It was in the files at the ~ime thi,s 

71 other suit was being tried. It had been in ·the 
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office for son1etime before I sent it to be recorded. 
The reason why it hadn't been recorded prev­
iously is because ~fr. Gustin hadn't made up his 
nlind that it should he recorded or not. I know 
that the deed had been there for considerable 
time .before it was recorded and I am sure that it 
could have been there as long as a year and it 
might have been there two years, but I cannot say 
positively. I remember Mrs. Gigliotti being in 
the office in July after the suit was started. 
I don't re1nen1ber seeing her in the office as far 
back as the time when I first saw the deed but she 
may have been in. I know she was in the -office 
several times. The suit that I refer to is the 
foreclosure suit. 

73 ·M;R. GU1STIN: Cnmes now the plaintiff, and 

with consent of the defendant so far as the time 

limit is concerned, moves to amend the Reply 

filed herein by adding thereto and as a further 

reply to the answer filed herein, by addition 

thereto: 

"That on or about the 17th day of July, 1936 

Rosario Gigliotti and F-elice Gigliotti and Maria 

Gigliotti conveyed the property in question by 

quit-clain1 deed, to the plaintiff, Stella Felice 

74 Gigliotti, as shown by the Defendant's Exhibit 

No. 1 heretofore offered and received in evidence 

in this case.'' 
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\\re will make that motion as a further state­
ment in regard to our reply a.s to plaintiff's title. 
And may the record show, if the Court please, 
that our amendment is made to conform with the 

proof~ 

81 THE COUR,T: The mntion will be granted, 
and the amendment as set out in the m·otion may 
be added to the Reply. 

Thereupon the plaintiff rested. 

82 It was stipulated that in connection with the 
foreclosure case and the file introduced in evi­
dence, file No. 45·53 that a. lis pend~ns was re­
enrded on behalf of the plaintiff, Albergo, on 
July 18, 1936 in Book 3-R of Miscellaneous rec- · 
ords, page 254 and which lis pendens names the 

83 parties to the suit and indicates that a foreclosure 
·suit was commenced inv-olving the property now 

85 involved. The stipulation with respect to the lis 
pendens was made subject to the ~ohjection that 
liis pendens in the foreclosure suit, and in which 
action the plaintiff in the present action was not 
named as a party defendant, would be immaterial 
in the case at bar and thereupon the court over­
ruled the objection as to the materiality of the 
lis pendens and the same was to be known as 
Defendant's Exhibit 2 with a eopy to be supplied 
by defendant's counsel. 

86 MR. GIBSON: You will also stipulate, will 
you not, that pursuant to the order of sale, which 
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is included in your Exhibit A, that the sheriff of 
Carbon C·ounty, Utah, prop·erly noticed the prop­
·erty for sale, and it was sold at auction-public 
auction, public sheriff's sale-to Mr. Albergo~ 

MR. GUSTIN: Well, except as to materi­
ality. We will not take any position that the 
transaction involving th·e sale resulting from the 
~Court's order of £ore.closur·e wa.s not regular in 
all particulars, so far as it pertained to that case. 
How·ever, we urge the objection that any r·eference 
to that matter would he immaterial. 

87 THE COURT: It may be received, over 
your objection rather. 

MR. GIB·SON: I will offer Defendant's Ex­
hibit 3, which is the original Sheriff's D:eed from 
the sheriff of Carbon County, Utah, to. Leopoldo 
Albergo, describing the prop·erty involved in this 
suit, and also the property described in Case 
No. 45·53, for the purpl()se of showing that Mr. 
Albergo is the owner of the property, and re.­
ceived it under and by virtue of £oreclosure in 

this court, .and as appealed to the Supreme Court 

and its decision in case No. 4553. 

MR. GUSTIN: If the Court please, we have 

n·o objection to urge as to the authenticity of the 

document, Defendant's Exhibit 3; but we do 'say, 

and we do urge, the objection that the same is 

immaterial and irreleV"ant in this case. 
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88 The objection is overruled. Exhibit 3 may be 

received. 

nlR. GIBSON: Now, you also admit, do you 
not, Mr. Gustin, that the proceedings from the 
time of the holding of the ~sheriff's sale to the 
giving of the deed were-that is, there. is nothing 

89 irregular or illegal about them, ,exeept that you 
claim they are immaterial and irrelevant to the 
issues in this case. I would like to have a stipu­
lation that they were. 

MR. GUSTIN: W·ell, ther,e isn't any dispute 
about that. 

It was stipulated that on August 27, 1927, 
the date that the note and mortgage described in 
plaintiff's Exhibit "A", was given by Felice W. 
Gigliotti and Maria Gigliotti, husband and wife, 
to Leopolda Albergo that Felice W. Gigliotti and 
Maria Gigliotti were the owners of the property 
at that time. 

91 MR. GIBSON: It is hereby· stipulated, by 
and between the parties to this case, that Mr. J. 

I 

Bracken Lee, if called to the witness stand, would 
testify that the fair and reasonable market value 
as o.f now •of the property involved in this cas-e 
is the sum of $5,600.00. 

MR. GUSTIN: We agree with the stipula­
tion as stated except that we obj-ect, and we do 
·Obj·ect, and would object, to such testimony on 
the ground that it is irrelevant and immaterial. 
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THE COURT: It appears to the Court that, 
as the case now stands, that the testimony as to 
value would he material. The objection, is, over­

ruled. 

92 MR. GUIS·TiiN: Now, is it understood by 

counsel, and by the Court, that we don't say that 
that is the value-we merely say that Mr. Lee 

would so testify~ 

THE COURT: Oh, yes. 

94 The defendant, LEOPOLDO ALBERGO, was 
called in rebuttal a~s a witness on his own behalf 
and testified substantially as follows: 

DIRECT EXAMINATION. 

(By Mr. Gibson). 

95 I know Stella Felice Gigliotti and have known 
her for some years. I knew her he£nre the fore­
closure case was started. At no time did she 
ever te'll me that she -claimed an interest in the 
property. 

CROSS EXAMINATION. 

(By Mr. Gustin). 

I have known Mrs. Gigliotti since about the 
time she was married. 

Q. Now, prior to the foreclosure suit that 
counsel has referred to, and which is indicated 
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by Exhibit ... -\., the file, did you ever see Mrs. Gig­
li~otti-Stella Felice Gigliotti-on the premises 
and property that is involved in the pres·ent 
action! 

M·R. GIBSON: Object to the question as 
not proper cross-examination. 

THE COURT: I don't think it is cross-
96 examination. The objection will be sustained. 

Wben I ·say that I had known Mrs. Gigliotti 
since here marriage, I mean her marriage to 
Rosaria Gigliotti, known as Ross Gigliotti, and the 

.property that I referred to is the property that 
she is no\Y ·On, The Balanced Rock ·Service Station, 
in Helper. 

Q. And Mrs. Gigliotti has been there ever 
since, ever since you have known her~ Is that 
right~ 

97 MR. ·GIBS.ON: I object to that as improper 
cross-examinat~on. The Court has already ruled 
he can't ask that que-stion, on the ground that it 
isn't proper croBs-·examination. Your H1onor 
ruled that not two minutes ago. 

THE COURT: The objection is sustained. 
~ 

99 It was stipulated, subject to the objection by 
plaintiff that the ~same was irrelevant and imma­
terial, that prior to the 1st day of September, 
1939, the sheriff was not no·tified by Mrs. Gig­
liotti or anyone acting for her that she claimed 
an interest in the prop·erty and the objeetion to 
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: JOO . such ~vidence ·On the g~ounqs stated was by the 

. ':\ .: f\'':1 , ~ourts 'ov-erruled. 

It was thereupon stipulated that t4·~ sheriff 
did re.ce~ve nQtiG~ ~Qf '1 th.e .cl~irp on p.~half of Mrs . 

. Gigli9tti, . thfloiq_.gh .. the me-dium of Mr. Gigliotti, 

101 
the day before the writ of as,sistance was served 
·which wa.s after the issuance · and recordin~ of 
the sheriff~s ·deed. 

:J 

It was stipulat·ed th~t the servj.ce of the writ 
,

1 

·,of assistance on the 11th P.a;y- of Septemh~r, 1939. 

1p2 Wlher~l!PQ1l, the pq..rti~s rested. 

•• 1 • 

Dn th~ 7th day of May, 1940 ~omes Stella 
F~lic.e. ·G-igliptti, the plaintiff above named .and 
serves upon Marl D. Gibson, the a.ttorn,ey for the 

· ,.rlefend~nt abov~ p~meq~ th.e foregoing Bil~ of 

~~G~pti911-~ £.or u~e pn app~JlJ per.ein, ppp.sisting 
pf on~ vQlume of 107 pages nJJm:b~r~d f;rpm 1 to 
107. The- snme is }l~re by tlen~lered to anq served 
upo~ ~:ouns~l for th~ def~ndant as ~f.qr~sa.id that 

·.he· :qia! .examine the S~!l1-~ .and prop,ose. any 
amendments thereto which he shall be advised 

·.\;:'.'\-ought to be made in order. that the s~id Bill of 
Exce:ptions he· settled ~nd :allqwed as a full, true 
and correct Bill of Exceptions. 

·.·: .. ' 

HARLEY W. GusTIN., ~ 

4ttarf!iey for l!la:fM,tiff' . 
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Servir.e of the f9regoin~; .pro:pos·ed BiB of 
Exceptions ackno\vled~·ed this 22nd dat 'of M.a.y, 

19·40. 

~ 1). GIBSON, /I 

4ttorney for peff!rtdarnt. 

STIP'U!JATIO,N '~PO S~Yf'T~~ ~I~~~ ·OF 
E~OE'P'Tl'ONS 

T'he undersigned, c·ounsel for the defendant, 

Lea-poldo Albergo, hereby stipulates and agrees 
that he has examined the foregoing,· Bill of Ex­
·Cep.tions in the a hove en ti tied a·etion ; that he has 
no amendments to propose thereto and that the 
same may now be presented to the Gourt a.nd 
signed, settled and allowed by the Judge who 
tried said cause, without notice and in his absence, 

as the ful~, tru~ a11P. correct J3ill .9f :ffl.xcep~ions in 
said cause. 

:Pa.t~d this 2~th day of. May, 1940. 

M~ I). GIBSON, ' I 

Attorney for pefe~dant, 
Leopolda Alber-go. 

OIDRTIFTC;AT.E OF JUDGE SE'TTLING 

J31~~ OF EX!O:EJPT·~ON~S 
; I , .. 

I, George Christensen, the District Judge who 

tried the foregoing c.ause, do hereby certify that 
•· 

the above and foregoing Bill of Exceptions con-
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sisting of 107 page::3 numbered frorn 1 to 107, in­
·clusive, ,contains all of the testimony and evi­
dence offered, ad:mitted or .adduced upon the trial 
of said ·cause together with all objections and ex­
ceptions ta!ken .and moti,ons made and all proceed­
ings had on the trial, before a.nd after ju~gment, 
in said ~a use and not otherwise of reco·rd; and 
contains sufficient reference to· all exhibits there­
in r,eferred to to identify the same. There being 
no amendments thereto, said Bill of Excepti,ons 
is here:by approved, settled, signed and ·-all-owed 
within time as the full, true a.nd correct Bill of 
Exceptions in the foregoing cause of :Stella Felice 
Gigliotti, plaintiff, versus Leopoldo Albe-rgo and 
Jane Doe· Albergo, his wife, whose other and true 
name is unknown, defendants, and the ,clerk is 
here by ordered to file the same. 

Dated this 24th da.y of May, 1940. 

GEORGE CHRISTENSEN' 

District Judge . 

. Bill of Exceptions filed May 24, 1940. 

{T~tle of C.aurt·a.nd Cause): 
' . . 

·Comes now Stella F'elice Gigliotti, the appel­
'lant ahove named, . and assigns the following 
errors occurring in the trial of this cause before 
the Honorable George Christensen, one of the 
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judges of the lJistrict Court of the Seventh Judi­
cial District, in and for Carbon County, State of 
Utah, and upon 'Which she re1ies for a reversal 
of the judgment in· this case. 

1. That the court erred in ·overruling plain­
tiff's d.emurrer to the nns\Yer and counterclaim 
of d·efendant, Leopolda Albergo. ('Tr. p .. 15; Ab,s. 

p. 17) 

:2. That the court erred in sustaining defend­
ant's objection to the question propounded th-e 
plaintiff on direct examination: 

"Q. Now, what is your opinion in that re­
gard~'' ( TT. pp. 49-·23 ; 49-2'~; .A!bs. p. 44) 

3. That the court erred in sustaining de­
fendant's objection to· the question propounded 
th:e defendant, Leopolda Albergo-, on cross ex­
amination: 

"Q. Now, prior to the foreclosure suit 
that ·counsel has referred to, and which is 
indicated by Exhibit A, ,the file, did you 
ever see Mrs. Gigliotti - Stellia F'elice 
·Gigliotti-on the premises and pr,op.erty 
that is involved in the pres.ent a.etion ~ '' 

(Tr. pp. 49-9·3; Abs. p. 56) 

4. That the court erred in sustaining de­
fendant's objection to the question propounded 
the defendant, Leopolda Albergo, ~on cross ex­
amination: 
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.( •' . :: . .r:: · .. ~· ' ! . 
"Q. And ·Mrs. Gigliotti has _heen there 
ever since, ever since you .have knoWn her~ 

·Is that right~;, - · 

1- - .-
C'' -" . 

-1-"' 

. ~ . ' Y, ·• 

(Tr. pp.· 4:9-9'6; Abs. p. 57) 

5. That the court ei:·red in its F'inding of 
F·a.ct N e. 1 be,cause the same is Iiot supported by, 

... but is -eo:htfa.fy to; the evidence~ {Tr. p: 25; Abs. 
p. 2:2)' 

6. That the court erred in its Finding of 
Faet No. 2 because the same is not sup-potted by, 

·but is 0nntrary to, th~ evidence; ( Tr;. p:. , 2€i; Abs. 
p. 24) 

7. That the court_- erred in its Fjnding of 
Fa.ct No. 4 because. the same is immaterial and 
irrelevant arid beeause the sa.me is not supported 
-by, but is contrary to, the evidence. (Tr. p. 26; 
Abs. p. 24) 

8. -That the court erred in its Finding of 
Fact Nd. 6 because the same is- irnma.terial and 
irreiev~nt a.nd be·caiise the sariie is not supported 
by, blit is contrary to; the evidence. (Tr. p. 27; 

Abs. p. 25) 

9. That the court erred in its Finding o.f 

Fact No. 7 beca-use the same is immaterial and 

irrelevant and because the sa.me ·is n-ot supp·orted 

by, but is contrary to, the evidence. (Tr .. p. 28; 

Abs. P~ 26) - ·;·<( :, ~ t 
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10.· That t~he court err-ed in· its Finding of 
·Fact No. 8 because the same- i:s immaterial and 

irrelevant and because the same is not supported 
Ey, but is ·Contrary to, the evidence~ (-Tr~ p. 2H; 
.A.bs. p. 26) 

11. That the eourt erted ~n its Finding of 
Fact No. 9 because the same is immaterial and 
irrelevant and because the sa.me is not supported 
hy, but is -contrary to, the ev:ldenee. (Tr. p. 29·; 
Abs. p. 27) 

1'2. That the court erred in its Finding of 
Fac:i No. 10 beeatise the ~arne is immaterial and 
irrelevant a.nd because the same is not supported 
by, but is contrary td, tlie eviden-ce. (Tr. p. 2-9; 

A:bs. P• 28) 

13. That the coutt erted in its Finding of 
F·act No. 11 be-cause the same is immaterial and 
irrelevant and because the same is not supp:nrted 
by, but is -contrary to, the evidence. (Tr. p. 29; 
~bs. p. 28) 

}4~ That the ·C·Oiltt erred in its Finding of 
Fact No. 12 because the same is immaterial and 
irrelevant and :because the same is not supported 
by, but is contrary to, the evidence. (Tr. p. 29·; 
Abs. p. 28) 

1'5. That the court erred in. its Finding of 

Fact No. 13 because the same is immaterial and 

irrelevaiit and lhecause the same is. not supported 
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'by, but is contrary to, the evidence. (Tr. p. 30; 

Ahs. p. 28) 

. 16. That the court erred in its Finding of 
Fact No. 15 because the same is immaterial and 
irrelevant and because the same is not supported 
by, but is contrary to, the evidence. ('Tr. p. 30; 

Ahs. p. ·29') 

17. That the ·court erred in its Finding of 
Fact No. 15 and particularly that portion of said 

finding 'vhich reads as follows: 

'' w.hi·ch was with the co·nsent of the said 
.stella F:eli:c:e Gigliotti, * * * with the 
knowledge and eonsent .of the said .Stella 
F 1elice Gigliot1ti,'' 

because the same is not supported by, ·but is con­
trary to, the evidence. ('Tr. v·p .. 30-31; Ahs. p. 29) 

18. That the court erred in its Finding of 

Fact No. 16 because the same is not supported 
by, but is .contrary to·, the evidence. (Tr. p. 31; 
Abs. p. 30) 

19. That the court erred in its Finding of 
. Fact No. 16 and particularly that portion of said 
finding which reads as follows : 

''that the Stella Fie]ice ffigliotti, there­
after, and with her husband and in further­
ance of his design and his parents design, 

· to· cheat ·and defraud the said Leopolda 
Albergo, .conferred with said attorney to 
defend said foreclosure action so com­

. menced as· above stated," 
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because the same is not supported by, but.is eon­
trary to, the evidence. ( Tr. p. 31; Ahs. p. 30) 

:20. That the court erred in its Finding of 

Fact No. 17 because the same is immaterial and 
irrelevant and be.c.a.use the same is not supported 
by, hut is contrary to, the evidence. (Tr. p. 31; 
Abs. p. 31) 

21. That the court erred in its Finding of 
Fact No. 18 because the same is immaterial and 
irrelevant and because the same is not supported 
by, but is contrary to, the evidence. ( Tr. p. 32; 
Abs. p. 31) 

22. That the court erred in its Fi~nding of 
Fact No. 18 and particularly that .portion.of s'aid 
finding which reads as follows : 

''with the full knowledge and c:onsent of 
the said Stella F;elice Gigliotti,'·' 

becaus.e the same is not su.pporte·d by, but is con­
trary to, the evidence. ( Tr. p. 32; Ahs. p. 31) 

23. That the ·Court erred in its F[nding of 
Fact No. 19 because the same is immaterial and 

irrelevant and he-clause the same is not supported 
by, but is contrary to, the evidence. (Tr. p. 32; 
Abs. p. 32) 

24. That the court -erred in its Finding of 
F·act No. 20 because the same is immaterial and 
irrelevant and bec1ause the same is not supported 
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hy,. but. is contrary to, the evidence; ( Tr. p. 32; 

~hs. p~· 32) 

2'5. That the court erred in its Finding of 
· Fact No. '21 because the same is iihinatefial and 
irrelevant and because the sam.e is not supported 
by, but is contrary to, the evidence~ (Tr. p. 33; 

Ahs. p. aa) 

26. That the .court erred in its Finding of 
Fa-ct No. 24 hecause the same is imina terial and 
irre.levant and beoause the same is not supported 
by, but is eontrary to, the evidence.. ( Tr.; p. 33; 

~bs. p. 33) 

. . 27. That the court erred in its Finding of 
"'f· ' ' • 

F:act No. 25 because the same is not supported 
·by, biit is contrary to, the eVidence. {Tr. p. 34; 

.Nbs. p. 34) 

28. ·Th·a t the court erred in 1 ts Finding of 

Fa-ct No·. 25 and particulariy that portion of said 

flndirig whieh r·eads as follows : 

,., That the said iStella. Felice Gigliotti, knew 
a.t all times during the pendency of C'ase 
No. 4fi53 and thereafter, thai the said 
Rosario Gigliotti. cl1ai~ed to b~ the owner 
of said real p:r:op~r~y ~u~der and by virtue 
of a new title initiated from C:arbon Coun­
ty and not under said 'lteleas~ artd Con­
tract_ of ·Siale'; that she, at no time from 
the time of the ·commencement of said Case. 
No. 455·3 1nitif after t~·e Slipreriie · Qourt of 
the State of Utah had de.ffided against her 
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husband, made any rlaim .of any kind or 
nature in and to said real property or any 
part thereof but on the co.ntrary assisted 
her said husband in his attempt to cheat 
and defraud the said Leopoldo Albergo a,s 
above describ'ed : ' ' 

because the same is not supported by; but is con­
trary to, the evidence. (Tr. p. 34; Abs~ P~··34) 

29. That the court erred· in its Finding of 

Fact No. 26 beeause the same is not suuported by, 

but is contrary to, the evidence. ('Tr~ P·~ 64; Abs . 

. p. 35) 

30. That the court erred in its first conclu­

sion df law because .said boilic~usion was con­

trary tao the facts and to the iaw. (Tr. p. 35; Abs. 

p. 35) 

31. That the court erred in its second con­

-clusion of law because said conclusion was con-
r •" ..._ 

trary to the facts and to the law. (Tr. p. 35; Abs. 

p. 36) 

32. That the court erred in its third eonclu­

siori of law beca.rise said conclusion wias contrary 

to the facts and tn the 1aw. (Tr. p. 35; ~bs. p. 36) 

33. That the eourt erred in its fourth con­

clusion of law because s:aid conclusion was con­

trary to the facts and to the law. ( Tr. p~ 36; Ahs. 

p. 37) 
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34. That the eourt erred in its fifth conclu­
sion of law bHc:ause said conclusion \Yas contrary 
t~o the fact~s and to the law. (Tr. p .. 36; Abs. p. 37) 

3'5. That the court erred in its sixth con­
clusion of law be·c:ause said conclusion was con­
trary to the facts and to the law. ( Tr. p. 36; Ahs. 

p.3'7) 

3-6. That the court erred in its seventh con­
clusion of la\Y because Haid conclusion was con­
trary to the facts and to the la\v. (Tr. p. 36; Abs 
p.37) 

37. That the court erred in making and en­
tering its judgment .and de.cree ( Tr. pp. 37-39; 
Abs. pp. 37-40) beeause said judgment and decree 
is contrary to the law and be·c:ause the evidence 
is insufficient to sustain or justify the same in the 
following particulars, to-wit: 

(a) That the evidence conclusively and 
without contra.dictli:on sho·ws that th·e pl:aint[ff 
was in possession under claim of title (defend~ 

ant's Exhibit 1) in and to the real property herein 
involved on and for some time prioT to the 18th 
day of July, 19:36, on which date the defendant 

brought an action to foreclose a purported mort­

gage against said property, the a:c.ti.on being 

known as Cas.e No. 45·53 in the District Court of 

the Seventh Judicial District, in and for Carbon 

·County, State of Utah, and that defendant had 
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actual or ron-structiYe notice ·of the clain1s, rights 
and dentands of plaintiff and failed, neglected and 
·omitted to- m~ake her a party to said foreclosure 
suit or to other\vise determine or fix any equity 
·of redemptio~n that she might have had in the 
premises. 

(b) That the evidence conclusively and 
witbout ~ontradiction sho-vvs that any lien, c1aim, 
right or pretention that defendant might have or 
might have had by r.ea.s.on of any alleged mort­
gage aga.inslt the prop;er~y iherein invo~ved as 
against the plaintiff is barred by the provi8ions 
of subdivision 2 of Section 104-2-2:2, Revised Stat­
utes of Utah, 19:33. 

(.c.) That the evidence conclusiv~ly and 
without contradiction ·shnws that any lien, claim, 
right or pretention that defendant might have or 
might have had by reason of any alleged mort­
gage against the property herein involved as 
against the plaintiff is barred by the provisions 
of subdivision 2 of Section 104-2-2:3, Revised Stat­
utes of Utah, 19,33. 

(d) That the evidence conclusively and 

without contr·adiction shqws that the plaintiff has 

a homestead interest in the real property herein 

involved in an amount of not less than $8,350.00. 

(e) That the evidence eonclusi vely and 

without ·contradiction shows that the plaintiff has 
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34. That the c.ourt erred in its fifth conclu­
sion of law bec:aus·e said conclusion \vas contrary 
to the fact's and to the law. (Tr. p .. 36; Abs. p. 37) 

35. That the court erred in its sixth con­
clusion of law beeause said con·clusion was con­
trary to the facts and to the law. (Tr. p. 36; Ahs. 
p. 3'7) 

3-6. That the court erred in its seventh con­
clusion of la\Y because S'aid conclusion was con­
trary to the faets and to the la \V. ( Tr. p. 36 ; Abs 
p.37) 

37. That the court erred in making and en­
ter1ing its judgment .and deeree (Tr. pp. 37-39; 
Abs. pp. 37-40) beeause said judgment and decree 
is contrary to the law and be-cause the evidence 
is insufficient to sustain or justify the same in the 
following particulars, to-wit : 

(a) That the evidence conclusively and 
without contr.adictii:on shovvs that the pl1aint[ff 
was in possession under claim of title (defend~ 

ant's Exhibit 1) in and to the real property her.ein 
involved on and for some time prior to the 18th 
day of July, 1936, on which date the defendant 

brought an action to foreclo-se a purported mort­

gage against said property, the a:c.tli..on being 

known as Cas.e No. 45.53 in the District Court of 

the Seventh Judicial District, in and for Carbon 

·County, State of Utah, and that defendant had 
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actual or ·constructive notice of the clain1s, rights 
and den1ands of plaintiff .and failed, neglected and 
·omitted to make her a party to said foreclosure 
snit or to other,vise determine or fix any equity 
·of redemptio~n that she might have had in the 

p.rem1ses. 

(b) That the evidence conclusively and 
w.itbout ·contradiction sho\\rs that any lien, elaim, 
right or pretention that defendant might have or 
might have had by reason of any alleged mort­
gage againslt the propjer~y )herein invo~ved as 
against the plaintiff is barred hy the provi8ions 
of subdivision 2 of Section 104-2-2:2, Revised Stat­
utes of Utah, 19:33. 

(.c.) That the evidence conclusively and 
without contradiction ·sho·ws that any lien, claim, 
right or pretention that defendant might have or 
might have had by reason of any alleged mort­
gage against the property herein involved as 
against the plaintiff is barred by th:e provisions 
·of subdivision 2 of Se-ction 104-2-2·3, Revised Stat­
utes of Utah, 19,33. 

(d) That the evidence concl usi v~ly and 

without contr·adiction shqws that the plaintiff has 

a homestead interest in the real property herein 

involved in an amount of not les.s than $8,350.00. 

(.e) That the evidence conclusively and 

without ·contradiction shows that the plaintiff has 
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a.n inchoate interest in th·e real property herein 
involved in: an amount of not less than· one-third 

of the value thereof. 

(f) Th~t t:Q.e evid~nce conclusriv~ly and 
·' I 

without contradiction shows that the pl~i11tiff has 
the whole interes1t in the real property herein in­
volved by reason of a deed (defendant ~;s ·. :Exhihit 

1) and her possessory right pursuant 'thereto at 
the time of the foreclosure a~ction known as Case 
No. 4553 and m·entioned a.bove. 

·(g)· Tp~t the trial cqurt h~s fwileq to find 

or conclude uppn ~11 .o.f ~t4e ;IIJ.;:ttei"i::~I is·~p.~,~· in said 
~cause and particularly thqse issu~s :pe~~~ining to 
'the statute of limitations, the effeiCJt of the deed 

(defendant's Exhrbit 1), plaintiff's pos·sessory 
. ' 

rights at the time of the foreclosure action, her 
omission as a party defendant in s.aid foreclosure 

action, her inohoa te rights as the wife of Rosario, 
also krio·wn ·as· RO'ss, Gigliotti, and her rights to 

·C:laim a homestead e:x:emption .and the value or 
amount thereof. 

(h) That the eviden·ce conclusively and 

without contradiction .shows that the plaintiff has 
·some right, title or interest in and to the real 

.prop~rty herein inv-olved and which interest the 

c.ourt failed to fix or. define. 

(i) Thrut the evidence conclusively and 

wit:Q..out contradiction shows that the plaintiff is 
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not estopped from claiming an interest in the 
property nor that any fraud, deceit, or c,ollusion 
was practiced by her upon the defendanlt and that 
all of the ·claims, pretentious and demands of the 
plaintiff vvere known to the defendant at _a.ll times 
since a.nd for some tim·e prior to the commence­
ment of hi·s foreclosure action or upon due inquiry 
could have been ascertained. 

WHEREFORE, appellant prays thai the fore­
going may be .considered by this Court as her 
Assignments of E:rror and that the judgment ap­
pealed from he reversed and remanded, ,or that 
a judgment be entered accor-ding to law and equity 
.and the views of this Court. 

HARLEY W. GusTIN, 

Att-orney for Plaintiff 
and Appellam1t. 

Duly Served S~eptember 10, 1940. 
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