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OF THE 

STATE OF UTAH 

JOHN L. McDONAI,D, 

Plaintiff-Appellant, 

vs. Supreme Court No. 15299 

GEORGIA El.. SHAW, 
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--------------------------------

BRIEF OF PLAINTIFF-APPELLANT 
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Asst. Attorney General of Utah 
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Salt Lake City, Utah 84114 

ROBERT M. McFJI.E 
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STATEMENT OF THE CASE 

This is an appeal from an order revoking Appellant's 

driver's license. 

DISPOSITION IN LO\'i'ER COURT 

On Ma•; 3, 1977, the Honorable Stewart ]1. Hanson, Jr. 

reviewed the Order of the Department of Public Safety revoking 

Appellant's driver's license and upheld said order. 

RELIEF SOUGHT ON APPEAL 

Appellant seeks to have the Lower Courts Determination 

vacated and Appellant's driver's license reinstated. 

STATEMENT OF THE FACTS 

On January 13, 1977, Appellant was arrested and 

charged with driving under the influence of alcohol. (R,2) On 

being brought to the police station, Appellant was requested to 

soomit to a breathalyzer test after being informed of the implied 

consent law in the State of Utah. Appellant responded by 
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by requesting a blood alcohol test which was denied him. 

Appellant did not take the breathalyzer test but did not 
ref us 

to take a chemical test. The above facts were stipulated to: 

both counsel. (R,8) 

Respondent, Georgia R. Shaw, reviewed these f acts a:: 

revoked Appellant's license effective Feb. 16 , 1977, for one 

On review, the district court affirmed the revocation. 

ARGUMENT 

HAS APPELLANT UNREASONABLY REFUSED TO SUBMIT TO A 
CHEMICAL TEST WHEN REQUESTED BY THE ARRESTING OFFICER TO TAKE: 
BREATHALYZER TEST AND APPELLANT REQUESTS A BLOOD ALCOHOL TEST. 
INSTEAD WHICH IS READILY AVAILABLE, IF THE PERTINENT STATUTE 
GIVES THE ARREST-ING OFFICER THE RIGHT TO DETER!UNE WHICH OF Tt 
CHEMICAL TESTS TO ADMINISTER THE STATUTE FURTHER REQUIRING Till 
ARRESTING OFFICER TO MAKE SUCH A DETERMINATION "\VITHIN REASON.' 

This statute, Sec. 41-6-44.10, Utah Code Annotated, 

1953, as amended was recently reviewed (in this court) in the 

case of Elliot v. Dori us, 557 P. 2d 759 ( 19 76) • In Elliot the of:: 

requested the defendant to submit to a breathalyzer exam. 

Defendant was informed that this exam was the only one availab: 

but defendant insisted that the only exam he would take was a 

blood alcohol test, arguing before the court that he would not 

submit to the breathalyzer because defendant felt the test was 

unreliable. 

-2-
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The court rejected defendant's argument because it was 

unreasonable to require the officer to give a test that was 

unavailable, the request being impossible to comply with. Similarly, 

when reviewing the officer's actions as to their reasonableness, 

the court found the officer's request reasonable under the 

circumstances. There was no other test available and consequently 

the officer's request was "within reason." 

By contrast, the case at bar I_Jresents entirely different 

circumstances. In the present case the alternate test was readily 

available and competent personnel to administer the test were also 

ready to do so. All the arresting officer needed to do was make 

the proper calls. The issue then becomes: Does the arresting 

officer have absolute power to choose any test irrespective of 

circumstances? If the result in the case at bar is to find for 

respondent then Appellant submits that the ans\ver to the question 

is yes. l'lhen would the officer's actions not be within reason? 

~en would the limiting phrase "within reason" be applicable to 

limit the officer's actions? It would not have any meaning at all. 

Reasonably, either test is acce~table under case law. 

Both tests are available. Defendant offers to submit to one 

because he fears the inaccuracy of the other. Choosing one over 

the other will not unduly delay production of useful evidence for 

the defense or the state. In effect, a ruling for the respondent 

-3-
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grants the officer an arbitrary right to choose any test he 

even though limiting language exists in the statute. 

Appellant's actions were not unreasonable under 
the 

circumstances. Certainly a lack of faith in the breathaly 
zer 

cannot help a defendant if no other test is available becau 
se , 

a unilateral determination of validity prevents the applicatic 

the consent statute and defendant has other means available 
4 

challenge the accuracy of the breathalyzer. 

On the other hand, in the case at bar, the belief~ 

Appellant does not prevent the state from gathering evidence n 

does it frustrate the statute. The state simply refused tom: 

the necessary calls nor make defendant available for the test, 

Such a power in the arresting officer is arbitrary and capric: 

Under the circumstances, therefore, Appellant's actions were r.: 

capricious nor unreasonable. 

CONCLUSION 

The applicable Utah statute requires an arresting 

officer to act "within reason" when requesting that a defendar. 

take a particular chemical test. When the Appellant reques~ 

blood test when one was available, Appellant submits that 'he c. 

not act unreasonably when the request would not delay the 
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production of evidence nor prejudice the position of the state. 

llant further submits that the arresting officer's actions wpe 

1
;ere capricious and arbitrary anC. not "within reason." Appellant 

therefore requests the court to reinstate his license. 

Respectfully submitted. 

-; 

ROBERT 
Attorn 

ROBE R'll J. HAWS 
Attorney for P aintiff-Appellant 

Hailed two copies of the foregoing Brief to 

Mr. Bruce M. Hale, Jr., Asst. Attorney General of Utah, 236 State 

capitol, Salt Lake City, Utah 

__j__ day of November, 1977. 

84114, postage orepaid, this 
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