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L i< SUPREME COQURT
OF THE STATE OF UTAH

RICHARD GREENHKLGH,
plaintiff-Respondent,

Vs . CASEL NU. 15305
BEw MITCHELL,
pDelendant-pppellant

BRIEF OF RESPONDENT

STATEMENT OF NATURE OF CASE

Respondent sued eppellant in controct for meterial
supplied and use of machinery to grevel a 1200 foot road way
to 2sppellants property near Santaquin, Utaoh.

DISPOSITION IN THE LOWER COURT

This case was tried before the Honorable Judge Allen
g. Sorensen, sitting withaut a Jury. The lowsr court held
in fovor of the pleintiff and against the defendent that there
wes @ contract and the material supplied und the machine work
performed was recsonoble. pefendant ond zppellant prosecuted
this appeal.

RELIEF SOUGHT ON APPEAL

Defendornt appellent is seeking a reversal of Judge
sorensen's decision. Plaintift respondsnt uryes affitmance

of Judge Sorensen's decision.
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STATEMENT OF FACT

The respondent is smoll cuntroctaor living in

cant:nuin, Utenh, and he has

o0 employes by the name aof Eldon

Graenhnlgh, @ cousin of respondent, whu opercises his equipment

for him. ir. £ldon Greenhalgh, has workeo for the respondent
for 14 years (R-3). hppellant cpproached iMr. Richard Greenhalgh
to du certain type of construction work znd was referred by
mr. Richard Greenhalgh, the respondent, to Eldon Greenhalgh
to do the work with the respondent's equipment (R-6;.

The appellant approached mMr. Eldun Greenhclgh in
moy, 1973, (R-3) and requested Eldon Greenhalyh, using squipment
helonging to the respondent, Richard Greenhalgh, to cut in a
roed on the foothills above S@ntaquin, Utsh. After cutting
in the road, the appellant peid Eldon Greenhalgh for the work
by @ check made payable to respondent (R-6)., st that time
appellont 2sk £ldon Greenhalgh to pul some grevel on the road
for him (R-4-17). E£ldon Greenholgh informed the respondent
that Mr. Mitchell, appellant, desired gravel to be put upon
the rozd (R-8). The respondent graveled the road un July 7,
1973 (r-2), putting on 540 yards of grevel and doing 5 hours
of work leveling the grovel on the rosdway. The appellent
was sent o bill for the work poerformed by the respondent,
end replied to the respondent's billing with & letter called

plaintiff's exhibit No. 4 setout as [ llows:
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V. Greennc g

I wes suprised when yeo '8celved inis vill for the
grovel yoo houled on o, rosd.  we hedn't intendeg
for you to go cheond without comnsuelting us on this
larye uf o expenditure. Wye houne been in the process

of moving back to Uteh and ure
en« = resent G -
bLuchesne, yt=h, presently located at

The telocetion huos token most of our money thet we
had intended tgo improve that pruperty. I 21so

Apprecicte you doing the work ond intend to pay you
@35 sS00N 35 possible. I have somc money owed to me
thet 1 noupe tu receive by Lhe lst of November. ;s
s00n s | receive this | will send you some. I may
not be ¢ble to pay you oll of it, but will pay the
balance @s soon as possible. pPlease do not do any
more work on the road without hecring from me.

Ben iMitchell"
sppellint thereafter refused to Pay ony purt of the obligatian
and actinn wss commenced July 15, 1976, tnree years loter.
ARGUMENT
Point Na. I

THE TRIAL COURT RULING DENYING DEFENDANT (APPELLENT)
MOTION TU DISMISS AT THE CLOSE OF PLKINTIFF (RESPONDENT) CASE
wns NOT ERROR.

The appellonts argument goes to the question, was
there privity of contract between the respondent and eppellant?
IL 1s the position of the respondent thot mr. fldon Greenhalgh
was an zgent and employee of fir. Richard Greenhslgh, the
respondent. The facts show thot the appellant contacted Mr.
Greenhalgh, respondent, and respondent sent the sppellant
to his employee ixr. £ldon Greenhalgh to perform the work.

The first check wcs made payable for the initizl cutting in
of the road, to Mr. Richard Greenhzlgh, respondent. These

facts were not contradicted in any monner by the appellont.
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oopoel ot 2 Ll e
) poell declt with She gent cwpluyee of the respandent

L . =
v T Lldon Gresal cigh wes the empliyee of respandent

o

cae becel thel o operson mekes oo ‘greenent with 2n .gent of =

priocip -l kaouing that he is an cgent does not relieve thet

persun from his cuntract,

Further evidence i~ shuwn in respondent's (plaintiff)

exhibit wo. 4 that the appellant eckrowledged that the respondent
’

Mmr. flichard Greenhnalgh, was the principal znd he would pay as

500l @S DOSSiblE.
The pleadings of the appellent further setsforth that
the nppellant admits requesting work to be done.

These fzcts
are undisputed.

The question before this Court is a gquestion of foct
2s to whether there wsas privity of contract between the parties.
The great weight of the evidence is that there was ¢ coniract

between resspondent ond appellant. The lower court setting as

a Finder of Fact held thet there wos privity of contract bstween

the parties.

POINT NO, II

THLRE WAS A CUNTRACT ESTHBLISHED SETWEEN PLAINTLFY
(REGPONDENT) AND DLFENDANT (KPPELLANT).

In reply to Point nNo. 11 of appellonts argument os

to mutuelity of ossent, the respondent submits thot the cesc

of £. B, Wicks Cn., v. Moyle 103 ytah 554, 137 pac. 2nd 342,

which is precedent that to have = contrzct, there must be
mutuclity of cssent. The fact is ot the oppellant requested
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. ] Nt [
of i . tldon greconLg Puc sume grcocvel upon the ruad(R-4),

w_[?% Lhe road waes 1200 feet l,hg(R-ZT)And 12 fest wide (R~28).
[he respondent ond empluyer agent put grevel upon the

rosd @5 requesied.  The oppellunt acknowledged in exhibit Na. 4

?

thet he hod requested the gravel; th .t the expenditure was
lergsr Lhen expected, but thet he apprecicted the respondent
doing the work. o properly gravel the 1200 foot roedwey it
required the omount of grovel put on by the respondent os
requested by the oppellant. The Ffacts 2gein, are to the effect
that there wes 2 meeting of the minds. tgoin, this is u question
of fact which the lower court resolved.

The preponderance af the evidence is to the effect
thit the wvppellant requested the road be graveled; that the
cost of the gravel was reasonsble and the charge of spreading
the yravel wos ressonable ss held by the lowsr court, The rule
of the Supreme Court review is that the appellote court will
not upset the findings so long #s there is any reesonable

gvidence or substantial bosis in the evidence to support it.

frickson v. Bennion 503 Pac. 2Znd 539, Christensen v. Christensen

9 yteh 2nd 102, 339, Pac. 2nd 101.
CONCLUSION
Respandent respectfully submits that decision of the
court below should he affirmed with costs to plaintiff and

respondent.

ReigggtFﬂily submitted,
- Dl P2 e

pave Mchullin,

Attorney at Lcw

city Office Bldg.

payson, Utah 84651
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