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In

The oupreme (sourt

of the

dtate of Utah

SIGURD, a Municipal Corporation,
Plaintiff and Appellant,
vs.

STATE OF UTAH, GEORGE W.
NEBEKER, EMILY NEBEKER,
Defendants and Respondents.

Appeal from the Sixth Judicial Distriet Court in
and For Sevier County, Utah.
Hon. Lewis Jones, Presiding Judge, Sitting For
Hon. Henry D. Hayes, Resident Judge.

ABSTRACT OF RECORD

COMPLAINT
(TITLE OF COURT AND CAUSE).

1 Comes now the plaintiff above named and for
cause of action against the defendants, and
each of them, complains and alleges:

1
That for and during all the times hereinafter
mentioned defendants George . Nebeker,
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sometimes known as George W. Nebeker, Jr.,
and Emily Nebeker have been and now are hus-
band and wife.

That plaintiff is now and at all times herein-
after mentioned was a municipal corporation
organized and existing under and by virtue of
the laws of the State of Utah, and brings this
action under and pursuant to the provisions
of Section 15-7-4 and Sections 104-61-1 to
104-61-20, Revised Statutes of Utah, 1933.

2.

That within the boundaries of the Southwest
Quarter of the Southeast Quarter and the
Southeast Quarter of the Southwest Quarter
of Section 28, Township 23 South, Range 1
West of the Salt Lake Meridian, in Sevier
County, State of Utah, the said legal sub-
divisions being a part .of the open publio
domain, there are certain springs and seeps,
the exact number of which plaintiff is unable
to state, the waters of which flow into a small
natural creek bed known sometimes as Ross
Creek and at other times as Rosses Creek.

3.

That the waters issuing from said springs and
sceps have been and are now needed by the
plaintiff and its inhabitants for -eculinary,
domestic and other purposes, and that the use
of said waters and the taking thereof by plain-
tiff for said purposes is absolutely necessary
for the health, peace, safety and public good
of the inhabitants of the said Town of Sigurd.
That the use of said waters by the State of
[Jtah, if it in truth and fact uses the same, is
a use far inferior to the public use to which the
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plamtiff is now putting and will forever con-
{inue to put said waters.

4,

That prior to the time plaintiit diverted the
waters from said springs and seeps into a pipe
line for the use of the inhabitants of the ‘'own
of Sigurd, as hereinatter more fully set forth,
the said seeps and springs did not generally or
normally yield a combined flow in excess of
one-sixth (1-6) of a second foot. That said
Ross Creek unites with a certain natural chan-
nel known as King’s Meadow Canyon Creek
(sometimes known as Peterson Creek). That
the quantity of water issuing from said Ross
Creek has at all times, except in occasional
unusual heavy winter or spring precipitations,
been too small to constitute a flow sufficient to
reach the bed of said Kings Meadow Canyon
Creek.

5.

That prior to the 26th day of December, 1938,
plaintiff was without water for culinary,
domestic and other purposes and was unable
to obtain any water for said purposes from any
adequate or proper source other than the
springs and seeps flowing into said Ross Creek
within the area hereinabove mentioned. That
prior to the 26th day of December, 1938, plain-
tiff constructed and completed works neces-
sary for the diversion of said waters and also
constructed and completed a pipe line system
for the conveyance and distribution of said
waters to the inhabitants of said Town. That
since the 26th dav of December, 1938, the in-
habitants of the Town of Sigurd, have been
and are now using the waters of said springs
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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L 4

and seeps through said diversion works and
pipe line distributing system for culinary,
domestic and other purposes.

6.

That on the 7th day of June, 1938, plaintiff
duly filed with the State Engineer of the State
of Utah an application to divert .5 of a second
foot of the waters of said springs and seeps
and to apply said water to a beneficial use, that
is, for the use of the inhabitants of the Town of
Sigurd for culinary, domestic and other pur-
poses. That the said State Engineer duly pub-
lished notice of said application as by law re-
quired. That the defendants each filed with
the State Engineer within the time allowed by
law therefor written protests to the granting
of said application, and that plaintiff made and
filed with the State Engineer its written an-
swer to each of the said protests.

That thereafter, to wit, on the 26th day of Octo-
ber, 1938, the said State Engineer duly
approved said application of plaintiff for the
diversion and use of said waters for and dur-
ing the period from October 16 to June 15, in-
clusive, of each year. That the said State En-
gineer on the 26th day of October, 1938, duly
mailed to the defendants copies of his said de-
cision so approving the said application of the
plaintiff. That the defendants have not at any
time since then instituted proceedings in any
court of the State for a review of said decision
of the State Engineer.

7

That defendants State of Utah, acting by and
through its State Land Board, George W, Neb-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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eker and Emily Nebeker have or claim to have
some right, title, interest or estate in or to the
waters flowing from said springs and seeps
hereinabove in paragraph two deserived. 'Lhat
the rights or claims of said defendants in and
to the use of the waters flowing from said
springs and seeps, if any exist, are based upon
the ownership by the State of Utah of the West
Half of the Northeast Quarter, the Southeast
Quarter of the Northeast Quarter, and the
North Half of the Southeast Quarter of Seec-
tiou 20, Township 23 South, Range 1 West of
Salt Lake Meridian, the sale of said lands, to-
gether with any and all water and ditch rights
»f every nature, however evidenced, used upon
or in connection with said lands, by the State of
Utah to one Murwin Bradfield for the sum of
Twenty-five Hundred ($2500) Dollars under an
executory contract previding for the payment
of said purchase price in semi-annual install-
ments extending over a period from July 19,
1933 to January 19, 1933, the assignment of
said contract of said Murwin Bradfield to
George W. Nebeker, one of the defendants
above named, and the claim that the waters
issuing from said springs and seeps are appur-
tenant to said land.

8.

That plaintiff has herein set out the names of
all the owners and claimants or pretended owners
and claimants of the property or rights hereby
sought to be condemned, or any part or parcel
thereof, as far as the same are known to it, and
that plaintiff is informed and believes and
therefore upon information and belief, alleges
that there are no other persons interested in
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the use of the waters flowing from said springs
and seeps, or any part thereof.

9.

That plaintiff at various times prior to the
commencement of this action has endeavored
to purchase from the defendants whatever
right, title, interest or estate they may have in
and to the use of the waters flowing from said
springs and seeps, and has offered to pay the
defendants a sum far in excess of the value of
the waters issuing from the said springs and
seeps, but that defendants have refused and
still refuse to sell or transfer whatever right
or claim they may have to the use of said
waters to the plaintiff.

10.

That on the 5th day of May, 1939, at a special
meeting of the Board of Trustees of the Town
of Sigurd, duly called and held as by law re-
quired, the Board of Trustees of the Town of
Sigurd duly passed and adopted an ordinance,
number A-4, and entitled:

“Ordinance authorizing and directing the
commencement of condemnation proceed-
ings in the Sixth Judicial Distriet Court
in and for the County of Sevier, State of
Utah, to acquire the waters of all springs
and seeps tributary to Ross Creek arising
in the Southwest Quarter of the Southeast
Quarter and the Southeast Quarter of the
Houthwest Quarter of Section 28, Town-
ship 23 South, Range 1 West, Salt Lakc
Meridian. in Sevier County, Utah, for use
by the inhabitants of the Town of Sigurd,
Sevier County, Utah, as a water supply

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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for culinary and domestic purposes, and
authorizing and directing the employment
of legal and other services in connection
therewith and the payment of the value of
said springs and seeps to persons entitled
thereto, as ascertained by said court, and
declaring an emergency.’’

That by said ordinance the Board of Trustees
of the Town of Sigurd, plaintiff above named,
declared that it was necessary for the public
good that the springs and seeps hereinabove
mentioned and described be condemned and
the waters thereof appropriated for the use of
the inhabitants of the said Town of Sigurd.
That said ordinance was duly passed and pub-
lished on the 5th day of May, 1939. That the
condemnation of said springs and seeps by
said Town was not protested by any resident
tax payer or any other person whomsoever
within the time allowed by law therefor or at
all.

Wherefore, plaintiff prays judgment as fol-
lows:

That an order be made by this Court permit-
ting the plaintiff to occupy the premises and
nse the water or water rights sought to be con-
demned and hereinbefore described pending
this action, and to do such work thereon as
may be required for the construction, comple-
tion, preservation and maintenance of a water
works diversion system and a pipe line dis-
tributing system; that the said defendants, and
each of them, be required to produce and bring
forward any and all claims that they or any
of them have or make to the use of said water
or water rights, or any part thereof; that the
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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r

respective interests of said defendants in and
to said water or water rights be adjudged aad
that said water or water rights herein par-
ticularly deseribed and sought to be condemned
be condemned for the use of plaintiff for the
purposes and to the extent herein set forth;
that the value of the water or water rights to
the extent of the defendants’ interest therein
be ascertained in the manner provided by law,
and when so assessed and ascertained, the
plaintiff hereby offers and agrees to pay the
same to the party or parties who may be en-
titled thereto; that the defendants, and each
of them, their respective agents, servants and
employees, be enjoined from in any manner in-
terfering with the plaintiff in the oecupancy
of said premises and water or water rights
sought to be condemned and the doing thereon
of the work required for the purposes for
which it is sought to condemn the said prem-
ises and water or water rights, and that plain-
tiff have such other and further relief in the
premises as it is by law entitled to, including
its costs herein incurred.

WM. A. HILTON,
Attorney for Plaintiff.
Duly verified.
Filed June 1, 1939.

8 Order permitting plaintiff to divert and use
water. Dated June 15, 1939. Filed June 22,
1939.

9 Demurerr of defendants George W. Nebel.{el'
and Emily Nebcker to complaint of plaintiff.
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10 Motion of defendants George W. Nebeker and
Emily Nebeker to strike, and separately state.

12 Demurrer of defendant State of Utah to com-
plaint of plaintiff.

13 Order denying motion to strike of defendants
Nebeker.

14 Order overruling demurrer of defendants
Nebeker.

15 Order overruling demurrer of defendant State
of Utah,

ANSWER OF DEFENDANTS GEORGE W.
NEBEKER AND EMILY NEBEKER.

(TITLE OF COURT AND CAUSE).

20 Come now the above named defendants, George
‘W. Nebeker and Emily Nebeker and answer-
ing plaintiff’s complaint on file herein, admit,
deny and allege as follows:

1.
Defendants deny each and every allegation in
said ecomplaint contained, not herein specifically
admitted.

2.
Defendants admit the allegation contained in
Paragraph One of said complaint, down to the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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word ‘‘Utah’’ in the sixth line thereof. An-
swering the remaining 'portion of said Par-
agraph One, defendants allege that they have
no knowledge or information as to the truth
or falsity of said aliegations and for said

reasons they deny each and all of said allega-
tions.

3.
Defendants admit the allegations in Paragraphs
Two, Three and Five of said complaint con-
tained.

4

Said defendants admit that Rosses Creek unites
with King’s Meadow Canyon Creek and deny
each and every other allegation contained in
Paragrapb Four of said complaint.

5.

Answering Paragraph Six of said complaint,
defendants admit all of the allegations in said
paragraph contained, down to and including
the word ‘‘protests’’ in the eleventh line. De-
fendants deny each and every other allegation
in said paragraph contained and in' respect
thereto defendants allege the fact to be that
the State Engineer approved said application
in said paragraph referred to for the diversion
and use of one-half cubic foot of water per
second from Rosses Creek from the six-
teenth day of October until the first day of
April of each and every year, but that said
application was approved by the State Engin-
eer, subject to the prior rights of these de-
fendants.

6.

Answering Paragraph Seven of said complaint,
defendants admit that they claim an interest in

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the water referred to in plaintiff’s complaint
and admit that they clain an interest in said
water under a contract of purchase entered
into by Murwin Bradfield and the State of
Utah, and the assignment of said ccontract of
purchase by said Bradfield to the defendant
George W. Nebeker and admit the said Brad-
field contracted and agreed to pay the State of
Utah $2600.00 for said premises and water
rights and that the defendant George W. Neb-
eker has assumed and agreed to pay said obii-
gation. But defendants deny that the rights
acquired by them to said water by virtue of
said contract and assignment is their only
right or title to the deseribed water.

7.

Defendants admit the allegations contained in
Paragraph Eight of said complaint.

8.

Defendants deny the allegations contained in
Paragraphs Nine and Ten of said complaint.

Further answering said complaint, these de-
fendants allege as follows:
1.
That more than fifty years ago plaintiff and
his predecessors in interest were the owners of
and in possession of the following described
premises, towit:
The East Half (E14) of the Northeast
Quarter (NE14) and the East Half (E14%)
of the Southeast Quarter (SE1;) of Sec-
tion 7. and the Northwest Quarter (NW1,)
of Section 17 and the Southwest Quarter
(SW1/,) of the Northwest Quarter (NW1;)
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of Section 21; and the Northeast Quarter
(NE14) of the Northeast Quarter (NIij)
of Section 21; and the North Half of the
Southwest Quarter (SW14) and the South-
east Quarter (SE1,) of the Southwest
Quarter of Section 21. All in Twp. 23
South, Range 1 West, Salt Lake Meridian.

2.

That the said lands without artificial irriga-
tion, were barren, sterile and without material
value, but that if water was applied to said
land artificially, they would produce large and
valuable crops of hay, grain and other vegeta-
tion and that by the application of water they
became highly valuable for agricultural pur-
poses. :
3

That more than fifty years ago the defend-
ants, George W. Nebeker and Emily Nebeker,
and their predecessors in interest went upon a
stream of water known as King’s Meadow Can-
yon Creek and by means of dams and ditches
diverted all of the water of said stream and
conveyed it to and upon said land and applied
the water of said stream to the irrigation there-
of, and thereby produced large and valuable
crops of hay, grain and other vegetables. De-
fendants further allege that at all times since
they and their predecessors in interest so
diverted said water and applied it to the irriga-
tion of said lands, the said waters have been
constantly used by said defendants and their
predecessors in interest, during each and every
vear from January 1st to December 31st for
the irrigation of said lands and are now, ex-
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A

cept for the acts of the plaintift, being so used
by these defendants.
4,

That Rosses Creek referred to in plaintifi’s
complaint and the spring area described in
Paragraph Two of piaintiff’s complaint, is a
tributary of King’s Meadow Canyon Creek and
the water arising in and flowing from said
spring area amounting to approximately one-
half of one cubic foot of water per second of
time are tributary to and part of the waters of
King’s Meadow Canyon Creek, which waters were
as aforesaid appropriated by plaintiff and his
predecessors in interest more than fifty years
ago for the irrigation of the land described in
Paragraph One hereof which lands and sa'd
waters being appurtenant thereto, do now and
for more than twenty-five years last past, have
belonged to these defendants.

5.

That more than forty years ago plaintiff and
his predecessors in interest were the owners
~of and in possession of the following described

premises, towit:
The West Half (W1l4) of the Northeart
Quarter (NE14) and the Southeast Quar-
ter (SE1l4) of the Northeast Quarter
(NE14) and the Northeast Quarter (NK14)
of the Southeast Quarter (SE14) of Sec-
tion Twenty (20), in Township Twenty-
three (23) South, Range One (1) West of
the Salt Lake Meridian, containing 160
acres more or less.
Also, the Northwest Quarter (NW1;) of
the Southeast Quarter (SE14) of Section
Twenty (20), Township Twenty-three (23)
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South, Range One (1) West of the Salt
Lake Meridian, containing forty (40)
acres more or less. Containing in ali 1'wo
Hundred (200) acres, more or less.

6.

That the said lands without artificial irrigation
were barren, sterile and without material value
but that if water was applied to said land arti-
ficially, they would produce large and valuable
crops of hay, grain, and other vegetation and
that by the application of water they became
highly valuable for agricultural purposes.

7.
That more than fifty years ago the defendants,
George W. Nebeker and Emily Nebeker, and
their predecessors in interest, went upon a
stream of water known as King’s Meadow Can-
yon Creek and by means of dams and ditches
diverted all of the water of said stream and
conveyed it to and upon said land and applied
the water of said stream to the irrigation there-
of ; and thereby produced large and valuable
crops of hay, grain and other vegetables. De-
fendants further allege that at all times since
they and their predecessors in interest so
diverted said water and applied it to the irriga-
tion of said lands, the said waters have been
constantly used by said defendants and their
predecessors in interest, during each and every
year from January 1st to December 31st for
the irrigation of said lands and are now, except
for the acts of the plaintiff being so used by
these defendants, excepting that the rights of
these defendants to use the waters of King’s
Meadow Canyon Creek are subiequent, inferior
and subject to the rights of these defendants
to use said water for culinary, domestic and
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stock watering purposes and for the irrigation
ci the lands described in Paragraph Oue of
these defendants atfirmative defense hercor.

8.

The King’s Meadow Canyon Creek arises about
ten miles south of the lands so owned by these
defendants and flows in a northerly direction
to said lands. Because of the length of the
channel carrying said water, a portion is lost
by seepage and evaporation. When plaintiif
diverted the waters of Rosses Creek, as set
out in plaintiff’s compiaint, it lessened the flew
of water in King’s Meadow Canyon Creek in
excess of one-half cubic foot per second, which
diversion, together with the evaporation and
seepage, so reduced the amount of water avail-
able for the irrigation of plaintiff’s lands that
it has become, and is, impossible to irrigate
and cultivate them as to produce valuable crops
thereon.
9.

That these defendants and their predecessors
in interest, for more than fifty years last past
have cultivated and grown large and valuable
crops upon 12614 acres of the land described in
Paragraph One hereof and for more than forty
years last past said defendants and their pre-
decessors in interest have grown large and
valuable erops upon the forty acres of lands
described in Paragraph Five hereof and that
because of and by virtue of the said cultiva-
tion, defendants and their predecessors in in-
terest have irrigated and built a home upon
the lands described in Paragraph One hereof,
where these defendants now reside with their
familv and by means of the irrigation and culti-
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vation of said land with the said waters, they
have during all of said time supported and
maintained themselves and their said family
in comfort upon said premises.

10.

That by the taking of said wafer by plaintiff
and because of its direct effect upon the
amount of water available for use from the
other tributaries of King’s Meadow Canyon
Creek, it will be impossible for these defend-

ants to longer provide support and mainten-
ance for themselves and family upon the de-
scribed lands and that they together with said
home will have to he abandoned.

11.

That because of the taking of said water by
plaintiff and its consequent and necessary
effect upon the remaining portion of the waters
of King’s Meadow Canyon Creek and because
of the waters of said other tributaries being
by themselves insufficient to flow through said
canyon to defendant’s said lands, other persons
have now applied to appropriate said other
streams and to deprive this defendant thereof.
All of which defendants allege is a direct and
necessary result of the taking of the aforesaid
waters by plaintiff for all of which these de-
fendants should be compensated in damages in
such sum as may be determined by the Court.

12.

Defendants further allege that in addition to
the value of said water for irrigation purposes
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as aforesaid and in addition to the damages to
other waters and the said lands that will flow
from the taking thereof for irrigation purposes,
that said waters did and do now have a special
and additional value for culinary and domestic
purposes for all of which defendant should be
compensated in the total sum of $10,000.

‘Wherefore, the defendants, George W. Neb-
eker and Kmily Nebeker, pray that they be
awarded such sum as damages as will com-
pensate them for the taking of the water, for
the injury to the other waters caused by sink-
ing and evaporation; for the injuries to de-
fendants’ lands heretofore irrigated by said
waters; for the injuries to defendants’ home
as a residence and for the value of said water
for culinary, domestie, stock-watering and irri-
gation purposes and for the costs of court
hereby incurred and for such other and further
relief as to the court may seem just and equit-
able.

N. J. BATES axp
T. A. HUNT,
Attorneys for Respondents;
Nebeker.
Duly verified.
Filed October 23, 1939.

Paragraph 12 and the prayer of the foregoing
answer of defendants George W, Nebeker and
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Emily Nebeker were twice amended during the
trial as follows:

FIRST AMENDMENT

26 12. The Defendants Further Allege, that in
addition to the value of said waters for irriga-
tion purposes as aforesaid which the defend-
ants allege to be Two Thousand and no/100
($2,000.00) Dollars and in addition to the dam-
ages to other waters and the aforesaid lands
that will flow from the taking thereof for irri-
gation purposes which the defendants allege
is One Thousand and no/100 ($1,000.00) Dol-
lars, that the said waters did and do now have
a special and additional value for culinary and
domestic purposes of Seven Thousand and
1n0/100 ($7,000.00) Dollars for all of which de-
fendants should be compensated in the total
sum of Ten Thousand and nc/100 ($10,000.00)
Dollars.

Wherefore, the defendants, George W. Neb-
eker and Emily Nebeker, pray that they be
awnrded such sum as damages as will com-
pensate them for taking of the said water, for
the injury to the other waters caunsed by sink-
ing and evaporation in the sum of One Thousand
a=d no/100 ($1,000.00) Dollars, for injnries to
the defendant’s land heretofore irrigated by
said water in the sum of Two Thousand and
n0/100 ($2,000.00) Dollars, for the injury of the
defendants’ home and residence and for the
value of the said water for culinary, domestic,
stock-raising and irrigation purposes in the
sum of Seven Thousand and no/100 ($7,000.00)
Dollars, and for the costs of court hereby in-
curred and for such other and further relief
as to the court may seem just and equitable.
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SECOND AMENDMENT

25 12. The Defendant Further Alleges, that in
addition to the value of said waters for irriga-
tion purposes as aforesaid which the defend-
ants allege to be Two Thousand and no/100
($2,000.00) Dollars and in addition to the dam-

ages to other waters and the aforesaid lands
that will flow from the taking thereof for irri-
gation purposes which the defendants allege is
One Thousand and no/100 ($1,000.00) Dollars,
that the said waters did and do now have a
special and additional value for culinary,
domestic and municipal purposes of Seven
Thousand and no/100 ($7,000.00) Dollars tor
all of which defendants should be compensated
in the total sum of Ten Thousand and no,100
($1C,000.00) Dollars.

Wherefore, the defendants, GGeorge W. Neb-
eker and Emily Nebeker, pray that they be
awarded such sum as damages as will com-
pensate them for taking of the said water, for
the injury to the other waters eaused by sink-
ing and evaporation in the sum of One
Thonsand and no/100 ($1,000.00) Dollars, for
injuries to the defendants’ land heretofore
irrigated by said water in the sum of Two
Thousand and no/100 ($2,000.00) Dollars, for
the injury of the defendants’ home and res-
idence and for the value of the said water for
culinary, domestic, stock-raising and irrigation
purposes in the sum of Seven Thousand and
no/100 ($7,000.00) Dollars, and for the costs
of court herehy incurred and for such other
and further relief as the court may deem just
and equitable.
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ANSWER OF DEFENDANT STATE OF
UTAH.

(TITLE OF COURT AND CAUSE).

28 Comes now the defendant, State of Utah, and
in answer to the plaintiff’s complaint herein,
denies, admits and alleges as follows, towit:

1.
Admits the allegations of Paragraphs 1 and 2.

2.
In answer to the allegations of Paragraph 3,
this defendant alleges that it has no knowledge
or information as to the truth or falsity thereof
and for said reason, denies each and every
allegation therein contained.

3.

In answer to Paragraph 4, this defendant ad-
mits that Rosses Creek unites with King’s
Meadow Canyon Creek, but denies each and
every other allegation of said paragraph.

4,

In answer to Paragraph 5, this defendan
alleges that it has no knowledge or informatior
as to the truth or falsity of the allegations ¢
said paragraph, and for said reason denies the

same.
5.

Admits the allegations of Paragraph 6.
6.

In answer to Paragraph 7, this defendant ac
mits that it claims some right, title, interest o
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A J

estale, in or to waters flowing from said
sources therein described, which rights or
claims are hereinafter better described. Ad-
mits the allegations of said paragraph as to
the execution of a certain contract of sale
therein dexcribed, but denies all other allega-
tions of said paragraph.

7.
Admits the allegations of Paragraph 3.

8.

In answer to Paragraph 9, this defendant ad-
mits that there have been negotiations for the
purchase of rights to the use of water tlowing
from said springs and seeps, but denies each
and every other allegation of said paragraph.

9.

In answer to Paragraph 10, this defendant
alleges it has no knowledge or information as
to the truth or falsity of said allegations and
for said reason denies the same,

For Further Answer to the plaintiff’s wcom-
plaint, this defendant alleges that it is the
owner of a right to the use of water from
King’s Meadow Canyon Creek and other
sources described in the complaint, which said
right was adjudicated by decree of the Distriet
Court of the Fifth Judicial District in and for
the County of Millard, State of Utah, in a case
entitled Richlands Irrigation Company, a cor-
poration, plaintiff, v. West View Irrigation
Company, defendant, Case No. 834, in a decree
dated the 30th day of November, 1936.

That the said water right is described on Page
58 of the printed decree as follows:
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i

“REVERE LAND & STOCK COMPANY

(a) Priority: 1895. Acreage: 3.2. Period
« of Use: April 1st to October 15th. Amount
. 0.08 c. t. s. maximum, and 0.05 e. f. s. mn-
imum. Claim No. 413. Diversion No. 427.
Point of Diversion: Diversion from King’s
Meadow Creek at a point 650 feet South
and 200 feet West of the South quarter cor-
ner Sec. 20, Twp. 23 S, R. 1 W.,, into an
unnamed ditch.
(b) Priority: 1895. Acreage:44.5. Amount
111 c. f. s. maximum, and 0.74 c. f. s. min-
imum, from April 1st to October 15th.
Claim No. 413. Diversion No. 428.
(e) Priority: 1895. Domestic. Amount
0.01 c. f. s. Period of Use: January 1st to
December 31st. Point of Diversion: as
described in Paragraph (a) and used for
domestic purposes of three persons and
for stock watering purposes for thirty head
of horses and cattle.”’

That said water was, at the time of the entry
of the said decree, and has since, until the tak-
ing thereof by the order of the court in this
case, been appurtenant to and used in connec-
tion with the following described real estate,
towit:
““The ‘West half of the Northeast quarter;
Southeast quarter of the Northeast quar-
ter; Northeast quarter of the Southeast
auarter, and the Northwest quarter of the
Sontheast quarter of Section 20, Twp. 23
S, R. 1 West, Salt Lake Meridian.”

That without irrigation, said land is barren,
sterile and without any substantial value, but
when water was applied to said land, it pro-
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duced large and valuable crops of hay, grain
and other crops.
1u.

That on the 19th day of Janvary, 1933, this de-
fendant made and executed a contract by the
terms of which it agreed to sell to one Murwin
Bradfield for the sum of $2500, the land and
water rights hereinafter described and the said
purchaser agreed to pay the purchase price
over a period extending from July 19, 1933 to
January 19, 1953. That said contract has been
assigned by the said Murwin Bradfield to the
defendant, George W. Nebeker, who has
assumed and agreed to pay the balance of the
purchase price of the said land and water.
That said contract is in good standing and that
there is now payable thereon the sum of
$1,350.00.

11
That without water said land has little o: nu
value, and that the taking of the water has
damaged this defendant to the extent of the
balance due on the said purchase price of said
land and water right, towit: $1,350.00.

Wherefore, This Defendant Prays that it be
awarded such sum as damages as will com-
pensate it for the taking of the water right, and
for the consequential damages to the said land,
towit: $1,350.00. This defendant prays for
such other and further relief as the court may
deem equitable, and for costs of this proceeding.

JOSEPH CHEZ,

Attorney General,

S. D. HUFFAKER,

E. J. SKEEN,
Duly verified. Attorneys for State of Utah.
Tiled November 6, 1939.
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REPLY OF PLAINTIFF TO ANSWER Ol
DEFENDANTS GEORGE W. NEBEKKR
AND EMILY NEBEKER.

(TITLE OF COURT AND CAUSE).

34 Comes now the plaintiff, and for reply to an-
swer of defendants George W. Nebeker and
Emily Nebeker, says:

1

Replying to Paragraph Three of the further
answer of said defendants, plaintiff admits
each and every of the allegations in said par- ‘
agraph contained insofar as they relate to the |
King’s Meadow Canyon Creek proper and do
not involve the waters from Rosses Creek or
from the spring area mentioned and described |
in plaintiff’s complaint, and insofar as they
relate to the said waters of Rosses Creek or the ‘
said spring area, plaintiff denies the same. ‘!

2.

Replying to Paragraph Four of the further 1
answer of said defendants, plaintiff denies that

the said Rosses Creek or the spring area men- ‘
tioned and described in plaintiff’s complaint

is an immediate tributary of the said King’s
Meadow Canyon Creek, but alleges that said
Rosses Creek or the said spring area is only
remotely tributary to said King’s Meadow Can-

yon Creek and that the waters of said Rosses
Creek or said spring area seldom, if ever, flow

into or reach the creek bed of the said King’s
Meadow Canyon Creek.

Further replying to said Paragraph Four,
plaintiff denies that the waters flowing from
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said spring area, during all of the tilnes men-
tioned by said defendants, ever approximated
one-half of a cubic foot per second of time, and
alleges that said spring area, in its condition
before plaintiff improved the same, never
yielded more than one-sixth of a cubic foot of
water per second of time, except in occasional
periods of excessive precipitation.

Further replying to said Paragraph Four,
plaintiff denies that the waters which issued
from the springs in said spring area, prior to
the time plaintiff diverted the same, were ever
used for agricultural purposes or any other
purpose or ever reached the lands described
by said defendants in paragraph one of their
said further answer.

3.

Replying to Paragraph Seven of the further
answer of said defendants, plaintiff admits
each and every allegation in said paragraph
contained insofar as they relate to King’s
Meadow Canyon Creek proper and do not in-
volve the waters from Rosses Creek or from
the spring area mentioned and 'described in
plaintiff’s complaint, and insofar as they re-
late to said waters of Rosses Creek or said
spring area, plaintiff denies the same.

Further answering said Paragraph Seven
plaintiff denies that the said defendants and
their predecessors in interest ever used or werc
entitled to the use or owned the waters which
issned from said Rosses Creek or from said
spring area from October 15th to June 15th of
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each year prior to the time plaintiff diverted
the same.

4.

Replying to Paragraph Eight of the further
answer of said defendants, plaintiff denies each
and every allegation in said paragraph eight
contained.

5.

Replying to Paragraph Nine of the further an-

swer of said defendants, plaintiff alleges that

it has not sufficient knowledge or information

upon which to form a belief as to the truth of

the allegations set forth and contained in said j
paragraph nine, and basing its denial upon that
ground, plaintiff denies each and every allega-

tion therein set forth,

6.
Replying to Paragraph Ten of the further an-
swer of said defendants, plaintiff denies each

and every allegation in said paragraph ten con-
tained.

7.

Replying to Paragraph Eleven of the further
answer of said defendants, plaintiff alleges that
it has not sufficient knowledge or information
upon which to form a belief as to the truth 9f
the allegations set forth and contained in said
paragraph eleven, and basing its denial upon
that ground, plaintiff denies each and every
allegation therein set forth.

8.

Replying to Paragraph 12 of the further an-
swer of said defendants, plaintiff denies each
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and every allegation in said amended paragraph
twelve contained.

Wherefore, plaintitf prays judgment as de-
manded in its complaint.

WM. A. HILTON,
Attorney for Plaintiff.

Duly verified.
Filed November 28, 1939.

Paragraph 8 of the foregoing reply was
amended during the trial to read as follows:

28 8. Replying to Paragraph Twelve of the fur-
ther answer of said defendants, plaintiff de-
nies each and every allegation in said amended
Paragraph Twelve contained, and alleges that
the defendants are entitled to recover only
the fair market value of the water taken and
the actual damages resulting therefrom to the
remaining or other lands, established in the
manner provided by law.

REPLY OF PLAINTIFF TO ANSWER OF
DEFENDANT STATE OF UTAH.

(TITLE OF COURT AND CAUSE).

38 Comes now the plaintiff, and, for reply to an-
swer of defendant State of Utah, says:

1.
Replying to the ¢Further Answer’’ of the
State of Utah, being a part of Paragraph No.
9, denies that the waters occupied, taken and
used by the plaintiff under the order of this
court made and entered in this cause on the
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15th day of June, 1939, are the same waters as
those mentioned, described and claimed by the
State of Utah in its said Further Answer, a
part of Paragraph No. 9, and admits each and
every other of the allegations in said Further
Answer, being a part of Paragraph No. 9 con-
tained.

)

ws

Further replying to said Further Answer of
the State of Utah, being Paragraph No. 11,
plaintiff denies that the State of Utah has been
damaged te the amount of $1350.00 by the tak-
ing of said water by the plaintiff, and alleges
that the State of Utah, if in fact it owns or has
any interest in or claim to the said waters so
taken and used by the plaintiff, is damaged
only to the extent of the actual market value
of said waters.

Wherefore, plaintiff demands judgment as
prayed for in its complaint.

WM. A. HILTON,
Attorney for Plaintiff.

Duly verified.
Filed January 26, 1940.

BILL OF EXCEPTIONS
(TITLE OF COURT AND CAUSE).

1 This cause came on for trial at Richfield, Utah,
February 29, 1940, before Honorable Lewis
Jones, Presiding Judge, sitting at request of
resident Judge, Honorable Henry D. Hayes, and
a jury; Wm. A. Hilton, Esq., appearing for the
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plaintifi; K. J. Skeen, Esq., appearing for the
State of Utah; T. G. Hunt, lisq. and N. J. Bates
KEsq., appearing for defendants Nebeker.

THE COURT: Two cases are here involved —
Nebeker v. Sigurd, and Sigurd v. State of Utah
etal. The understanding is, we are trying the
last case first; I am going to require a stip-
ulation between the parties, if they are going
ahead with the damage case.

MR. HILTON: No, we are going ahead with
the condemnation case.

2 THE COURT: The court will make findings
of fact on the title to the water, and based on
those findings the court will instruet the jury
as to how they are to proceed to ascertain the
damages, or loss, if any.

A jury was duly empanelled and sworn to try
certain issues in the cause.

6 THE COURT: It is stipulated between the de-
fendants, and no objection by plaintiff, that one
verdict only be submitted to the jury: a special
verdict on the question of amount of compen-
sation for the taking of this alleged water.

7 THE COURT: The record may show that the
defendants waive the question of necessity,
since that is statutory.

‘What about this other matter; I assume

that it will be satisfactory for the jury

to sit here and listen to the evidence relating

to the title to the water, and the court make

findings of fact on the ownership of the water,
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



”

and after making findings, submit the ques-
tion of damages to the jury on written instruc-
tions, they, in turn, will have to pass on the
facts, as you understand the practice.

MR. BATES: With reference to the question
of title, Your Iionci :night, under our agree-
ment of the facts, determine that question in
advance. I am not sure that I understand just
exactly what the position of the plaintiff is on
the question of title. If he saw fit to make his
statement — what do you claim to be the
owner of?

MR. HILTON: Under the pleadings, the own-
ership of the so-called water coming down there
during the non-irrigation season is not ques-
tioned. Nebeker didn’t own the water under
the decrees; that is the Sevier River Decree,
known as the Cox Decrer, and as to the so-
called non-irrigating season water, the State
Engineer awarded it to the city. Of course,
it is subject to any vested rights. That is our
contention on that; that our appropriation and
approval by the State Engineer gives us that
water, because he can’t use it, and that from
October 15th to June 15th of each year that
water has been awarded to Sigurd City through
the State Engineer. On the evidence, as to his
applying that water to its own use, and show-

ing his title to it, whether he can use it, we
claim that he can’t use it. From June 15th t0
October 15th, our claim is that very little, if
any of it, ever reaches the Petersen Creek,
where he conld nut it to nse. We are only pay-
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iay nim aere ior what he could have umiade
use of.

MR. BATES: In this regard, just what is your
claim with reference to the ownership of the
water froin April 1st - .une 15th?

MR. HILTON: We claim that under the
wiate Engineer s ruling, that he has not used
it; and as to that, we are entitled to divert that
water. We don’t take all that watcr; we take
only part of it out of two small springs up
there. It was only part of their water that we
take. The evidence will show that.

MR. BATES: Is it your claim that the State
Engineer’s decision, and your application to
appropriate, gave you a right to any water
hetween the 1st of April to the 15th of June?

MR. HILTON: That is a question of use, now,
how much we have interfered with that. We
will have to take evidence on that question.

MR. BATES: On the question of the right to
the nre of water from October 15th to April
Ist. is it your contention that you have a prior
right to the use of water during those times?

9 MR. HILTON: As to the use of it, yes, we
claim so.

MR. BATES: There will be a question of fact
tn be determined as to the ownership of the
water during the months of or from October
15th to the month of April.

MR. HIT.TON: No, to June 15th.
MR. BATES: To June 15th.
MR. HILTON: Each year. oo
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FEBRUARY 29TH, 1940.

THE COURT: For the purpose of the record,

what was the result of the conference of
counsel?

MR. HILTON: The result was that we have
agreed to go ahead and present our evidence
both on the title and as to the compensation at
the same time, and the court will determine
the question of title from that evidence and
the jury determine the question of compensa-
tion and damages, upon proper instructions
from the court.

MR. SKEEN: That is correct.
MR. HUNT: That is right.

THE COURT: The stipulation may be en-
tered. ‘We will make a minute entry to that
effect. The jury may remain during the tak-
ing of all testimony in the matter.

10 The plaintiff may go ahead and make a prima
facie showing on title only at this time.

MR. HILTON: I doubt that we can separate
it that way, because we have got to call the wit-
nesses at different times.

THE COURT: If you have an engineer you
can put him on.
MR. HILTON: We have the engineer that

prepared this map, and he can identify it, and
will tell the story. If counsel is going to make
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arguments to the jury, we can refer to it. It
is made to exact scale and it is accurate.

(Plaintift’s exhibit A warked — the map).

THE COURT: Now that counsel are all here,
what are your suggestions as to the manner of
procedure. It is my opinion that the burden
is on the detendants as to the question of
damages.

MR. BATES: Yes, and for ownership.

MR. HILTON: 1 think that is right, Your
Honor.

MR. BATES: There is one other question
that maybe we can decide on, the question as
to the quantity of water. I don’t know whether
the plaintiff had in mind the actual quantity
of water, or whether it is asking for whatever
water there is in that spring area, let it amount
to what it will.

MR. HILTON: As to the quantity of water
right at this time I don’t eare to stipulate on
that. T think that will come in on the proof
of the plaintiff. That can be determined later.

MR. BATES: T want to make this request;
that we have an order of permission to go into
the water system that they have built to make
the necessary measurements to determine the
water.

11 MR. HILTON: No, Your Honor. I would say
it is wholly different water, because it is not
a question of the water we are now taking or
diverting; it is a question of what is the value
of that water, what it would have been in their
native state before the court made any order
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»

whatsoever — to show the value of that water,
or quantity of water, now being diverted
through the system that is put in there.

THE COURT: Let’s see, we agreed that the

trial judge here made an order of temporary
occupancy.

MR. HILTON: Yes.
THE COURT: Apparently made ex parte.

MR. HILTON: The order was made on June
15, 1939.

MR. BATES: That was after you had com-
pletely taken possession of everything — put
it under lock and key.

MR. HILTON: 1 think it was.
MR. BATES: What they have taken is what
we want to know.

MR. HILTON: That is what the evidence will
show.

MR. BATES: For that reason we ask for per-
mission to go and make the necessary measure-
ments of water, to see what water there is
there.

THE COURT: T am just wondering if we can-
not save time by requesting the plaintiff to put
their engineer on to identify the map and for
the record describe the general characteristics
of the country, and have him testify how much
water there is going down the pipe-line there
without throwing too much burden on you in
any way.

MR. HILTON: If the court please, is counsel
going to make an opening statement to the
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jury? I would like to hear what that statement

12 is, or if he is going to waive it and go right
ahead with the proof. And also, if there is no
objection to this map, which is plaintiff’s ex-
hibit A, it is offered in evidence.

THE COURT: It may be received.

MR. HILTON: As to this quantity of water
that is in our pipe-line, that it is the quantity
of water taken from those springs, and if
measurements are made of that at this time
by the defendants, I think it is wholly differ-
ent water. Furthermore, at this time it has no
bearing upon the case. It is wholly outside the
issues. There is no issue as to it, at all.

MR. BATES: 1t is vitally material.

THE COURT: You filed a condemnation
action, and you are asking for certain things.
What are you asking for?

MR. HILTON: We are asking the value
of certain water that has been taken. It will
take evidence to go to prove those things. Now,
we have an allegation here that some of this
water does not even belong to the defendants,
at all. How should that be measured and
fixed now? That question comes up later on.
The issue here is, does he own that water, and
the hurden is on bim to prove that he owns it.
Let him prove that he owns it, before there 1s
any measurement of it.

THE COURT: You have asked for certain
things. Yon have asked that you be permitted
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to occupy the premises and to use the water.
You do not describe the water.

MR. HILTON: Yes, the water is described in
the complaint from two springs.

13 MR. HILTON: The question is how the tak-
ing affected the land, the value of his land by
taking the water from those two springs.

MR. BATES: That is not the question, at all.
The question is what is the reasonable value
of the water that they have taken from us.
What incidental damage has the other prop-
erty sustained?

THE COURT: We can go ahead on that
matter of value as we go along. But now the
question is whether the plaintiff will offer some
proof as to how much water they claim they
took, or whether the court will let the defend-
ants go up there and measure some water. In
some way, we have got to get that into the
record.

MR. BATES: As to what they have taken,
that is another question, but certainly the water
that is running in the pipe, is a fact that will
help Your Honor to arrive at what the facts
are. That is all we are asking for.

MR. HILTON: The statute says that in all
condemnation proceedings, the value of the land
affected by the taking, must be considered 1n
connection with the water taken.

THE COURT: Are you proceeding under the
general condemnation, or under the city of
town statute?

MR. HILTON: Both. Tt says in all condem-
nation proceedings the value of the land
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affected must be considered in connection with
the water right taken.

14 eTHE COURT: Gentlemen, if this complaint
were before the court on demurrer it would
be a different situation, but here we are in the
trial of the cause. There is some question in
the mind of the court as to whether or not the
complaint is definite enough to grant what you
are seeking.

MR. HILTON: We are seeking the water
from those two springs. The court has already
ruled that it was definite enough. It was
raised on demurrer. Judge Hayes has ruled
onit. We have taken all the water that is issu-
ing from those springs.

THE COURT: What is your position with
regard to permitting them to go and measure
that water?

MR. HILTON: That that water that is going
through the pipe line now — it is wholly im-
material.

THE COURT: From these two springs?

MR. HILTON: The only water that goes
through the pipe is from the two springs.

THE COURT: Do you object to their measur-
ing the two springs?

MR. HILTON: Except that it would be wholly

immaterial. The question is, how did it affect

the value of his land by the taking of the water.

That is our contention. I say it is wholly im-

material at this time to measure the water that
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is going through that pipe line now. It is not
evidence in this case.

THE COURT: Do you care to offer any tes
timony as to how much water you took under
that order of occupancy?

MR. HILTON: I would not say that we would
not care to. I still say that it is immaterial.
It is not evidence in the case.

THE COURT: I do not want to diseuss it in

the absence of the jury. The court is going to

permit the defendants to get some evidence in

the record on the amount of that water, either

by your proving it, or permitting them to
15 measure it. Did you serve notice on these gen-

tlemen when you obtained this order for tem-

porary occupancy?

MR. HILTON: Yes.

THE COURT: Who did you serve?

MR. HUNT': He never served me.

THE COURT: If that is the situation, then,
your order is probably void, unless you want
to consent to that measurement. The court
can set aside the order of temporary occupancy
right now. ‘

MR. HILTON: T don’t think it is admissible
at this time as to whether the court wants to
go out and measure the water.

THE COURT: Unless you want to consent to
an inspection by the defendants of this water,
the temporary order of occupancy will be set
aside, and the possession of the springs
awarded to the defendants pending the ontcome
of this litigation.

16 MR. HILTON: Well, if that is the order of
the court, all right. Would the testimony ot
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that water of Rosses (‘reck, Mr. Bates, be sat-
isfactory to you, the measurements made by
Mr. Hardy, the engineer, on the measurcmentsy
of the water in 19372

MR. BATES: I don’t believe I would want
to be bound by the measurements of Mr.
Hardy. He was the engineer for the town
through all these proceedings, when it was arbi-
trarily taken away from us. I don’t believe we
would want to be bound by it.

MR. HILTON: T am willing to do this, say
we amend paragraph two of our complaint,
where we say water in the amount of .15 of a
cubic foot per second, or approximately fifteen
hundredths of a foot per second — seventy
gallons per minute.

THE COURT: Would that be the amount of
water you are seeking to condemn? That is
one of the questions we are getting into? It
is up to the plaintiff whether he wants to amend
the complaint, or not. I am convinced that the
complaint should be more definite, so that we
can tell what you are taking here. Who is
your witness that you want to go up?

MR. BATES: Oscar Anderson.

THE COURT: What hour do you want to
make the measurement? The town will send
a man up there; let the man with the keys
unlock the box, and let the engineer make his
measurement.

MR. HILTON: Mr. Hardy can go up there
with him.
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FRANS PETERSEN, for defendants, testi-
fied:

DIRECT EXAMINATION:
By Mr. Bates.

17 Age 66. Reside at Salina, have lived there 25
years; before that lived at Koosharem.

Q. Do you know the drainage area lying over
to the east of Richfield, in those hills known
as King’s Meadow Creek?

A. Yes. I traveled along that creek all the

way down from the head of it; a good many
times; summer and winter.

Q. Did you know a stream of water that is
tributary to King’s Meadow Canyon Creek, that
comes in from the hills on the east of the can-
yon, about opposite where the road comes over
the west hills there, a dug-way road, which
creek has been frequently referred to and
known as Rosses Creek?

A. Yes, sir.

18 How far back in your life do you remember
of first seeing that stream?
A. Well, I could not tell you the year, but al-
most all my life, fifty years, going back as far
as the ’80’s.

Q. Going back as far as the ’'80’s, what has
your memory been of those years you would
travel up and down and see that stream from
time to time?

A. T could not tell you the years, but I have
known that stream ever since I was a small
boy.

Q. During your early life did you travel up
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and down this drainage area of King’s Meadow
Canyon Creek?

Yes, sir. I was interested in the canyon, in
driving cattle there; that experience goes back
to my boy-hood days.

19 Q. You may state whether or not you are

familiar with the topography of the ground,
this canyon, down through which Rosses Creek
goes, to the main King’s Meadow Creek; have
vou been up through there?
A. Yes, I have been up through there; am
acquainted with the canyon that Rosses Creek
goes in; has been several years since I was up
and down the creek, maybe eight or ten years,
since I was up over the creek.

Q. Do you have a general memory of its con-
dition as it was when you were up and down
the creek?

MR. HILTON: I was going to object to that
on the ground that it was too remote. This
relates to title?

A. Yes, I have.

MR. BATES: Q. Describe to the court, as you
remember, those early conditions?

A. Tt seems that the creek in early days, and
even the last time that I remember anything
about it, the amount of water in there varied
some. Sometimes there was a lot more water
than there was at other times.. I don’t remem-
ber that I have seen the stream dry. There
was always water where the stream emptied
into the main channel.

20 Q. Up to this place labeled the Petersen
ranch, and on up stream, and finally to a point
where a blue mark shows a union of two creeks,
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one bearing over towards the left of the map
and the other going straight on toward the
southern portion of the map; are you acquaint-
ed with the various positions?

A. 1 believe so.
MR. HILTON: Which would be north?

MR. BATES: I assume that up here would
be north, and the bottom south. The arrow
points to north.

Q. Now, there is a road going along that
meadow, Mr. Petersen, following in general the
same course as the dark colored lines near
King’s Meadow Creek and Petersen Creek.
There is a line almost parallel with it, two lines
close together, going up stream and crossing
the creek at the point where I am now point-
ing, and then staying on the easterly side of
that creek until it crosses Rosses Creek. That,
if you understand, is representing the highway?

A. Yes, sir.

Q. Do you know how long that highway has
crossed the creek between the Petersen ranch
and Rosses ecreek. How long since that road
was built there? '

A. 1 recall — my recollection was that road
stayed on the west side all the time, with the
exception of a forked road that used to go
there and went down to the old Petersen ranch,
the way I remember, until recent years. It is
just four or five years; up until that time the
road when it came to the point, now crossed
the creek and continued on the west side of the
creek.

Q. Is that the route you usually traveled
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when you went up and down that road, or in
the moving of livestock?

A. Yes, sir. I also used freight outfits up
there, on the west side of the creek.

Q. Is the point here, as you understand the
map, and remember the conditions, about the
true point where Rosses Creek and Petersen
Creek join?

A. Tt looks about right.

Q. So that when you traveled up and down
that road in those days, the point where you say
the water joined from Rosses Creek to the
Petersen Creek, would be down near that point?

A. Yes, sir, that would have been on the east
side of the road as it was in the early days.

23 Q. What is your memory as to the time of
year, if you have a memory, that you would
see the stream very small there?

A. It seemed that the stream varied consider-
ably, according to the heat and the water con-
ditions. Some times no stream of water in
there on Rosses Creek and other times it was
quite small. T refer to the water conditions,
long dry spells, it seemed to be short. When
we had water, there was a bigger stream.

Q. Are you able to describe accurately the
physical conditions aside from the water in the
Rosses creek canyon?

A. The hottom of the canyon is quite narrow,

with a sort of wash running up and down right

through the bottom of the canyon, that the

water runs in; here and there along the line

vegetation grows along the creek bed, so that
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the water that comes down is confined to a nar-
row channel, all the way.

24 Do you remember the area up in the head of
of the canyon where the water arises?
A. Yes, there is not much difference all the
way up. It widens out there a little more.

Q. What is your memory in reference to the
place where the water comes from the ground
— springs or seeps, or anything of that kind?
A. It seems that the water seeps up along back
quite a little piece there. I would not call that
much of a spring. More of a seep.

Q. Have you been up in that canyon since the
town of Sigurd diverted the water into the pipe
line?

No. sir.

Q. You haven’t been up since then. Do you
remember a place up there as you traveled
throngh the canyon where there was just a
small flat on the north side in the creek bed
that was inclined to be a little more marshy,
a little more swampy, with a little more evi-
dence of water? '

A. Yes, sir.

Q. Can you give the court a fairly accurate
description of the physical conditions there,
about how large this spot is?

A. Well, it is a little flat up in the canyon, not
very large. It is covered with grass, used to
be, and water seeped out of it. The water went
down Ross creek.

25 Q. Are you able to give the jury a judgment
as to the amount of water you have scen there
from time to time coming down there?

A. Now, T don’t know — as far as — not {00
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many inches or feet. I could not tell you;
well, 1 seen plenty of water there to go iu Live
or six good furrows, and 1 have seen it —
first, I would like to ask where do you want me
to see this water was, at the mouth or up in
the canyon?

Q. I am going to ask for both. Where are
you referring to now?

A. Up in the canyon. I have seen the stream
where there was five or six furrows of water,
good furrows of water, and I have saw it
where there was not more than one furrow.

26 Q. Tell me whether or not there was a stream
of water coming from the south down through
the channel that is referred to as the Petersen
creek, and uniting with Rosses creek?

A. Yes, sir, there is a stream of water all the
way from Meadow Valley down to Old Peter-
sen ranch; over by the Brimhalls; all the way
down to the Petersen ranch?

Q. When those streams united, how far down
the canyon did they go during the major por-
tion of the time?

A. The Rosses creek and Petersen creek were
united, going on down the canyon, down toward
the Petersen ranch country; there has always
been a stream there.

27 Q. So that after these streams united, the
stream would be serviceable for irrigation pur-
poses?

A. Yes, sir.

Q. I will ask you whether or not during those

years you know of this water being used for

irrigation purposes on any of the places on

down the stream?

A. Yes, that water was used on what we call
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the Petersen ranch in early days; I mean when
1 first knew it; possibly as early as 1890.

Q. So you recall definitely there was usually
a stream of water flowed out of Rosses creek
and united with Petersen creek?

A. And these two streams as a rule went on
down, and were used for irrigation purposes
on the Petersen ranch.

Q. Do you know anything about the amount
of ground that was irrigated in those days with
that water?

A. No, I could not tell you just how much
ground that was irrigated.

Q. Do you have any knowledge as to whether
or not ditches were made so as to carry that
water on down stream further than the Peter-
son ranch from time to time and used on what
we know as the Nebeker ranch?

A. Yes, sir, and that also dates back to the
early days.

Q. Do you know of this water being used on
any other place at any time other than on either
the Petersen or the Nebeker ranch?

A. No; it was used before this time on the

little flat above the Petersen ranch, below the
Teservoir.

CROSS - EXAMINATION:
By Mr. Skeen.

Q. You have referred to the Petersen ranch
and the Nebeker ranch. Those ranches are the
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two that are indicated on the map, exhibit A,
are they?

A. Yes, sir. The Petersen raneh is the one
indicated in purple; I don’t know just the quan-
tity of land that was irrigated on the Peter-
son ranch, possibly twenty or twenty-five
acres; crops grown in the early days, in the
’90’s or thereabouts were hay, grain and pota-
toes; they constructed ditches to carry water
out onto the Petersen ranch for irrigating the
alfalfa and grain; they diverted the water; it
is several years since water seems to have been
taken down below.

29 Q. But prior to that time for quite a number
of years, at least, you saw it used on the Pefer-
sen ranch?

A, Yes, sir.

Q. Are there any actual meadows on the
Petersen ranch?

A. Yes, sir. (Indicating on map, exhibit A,
about where meadows are located). House is
indicated by a little square pencil mark; wne
meadows come up right north of the house;
there was a hill running down to the point of
the hill) and then cornering, has always been a
meadow since T can remember, from the house
down to the green part of the map marked
pond; there has always been a meadow on the
ranch since I have known it; it stayed wet dur-
ing the summer period.

30 . Any hay cut, at all, or was it just used
for pasture?
A. They used to cut hay there from 1890 down
t0 1925 or 1930, that is when the Petersens owned
the ranch, and then the years that the Ander-
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sons owned the ranch, too, they cut hay a good
many years, too.

Q. Were those springs that you saw, did those
springs arise where the ground was damp, and
water percolated through the ground?

A. Yes, they were up at the head; they were
not merely springs gushing out of the ground;
it seems that the head where the water springs
out, there is quite a meadow up there, and a
little boggy, and the water just seeps out of
them, and little seeps below — I don’t know
whether it is just spots or little seeps below
again; little damp spots where the water seems
to increase, a little more water, and finally
finds its way from this spring area and gathers
in Rosses creek and joins Petersen creek.

31 Q. Now, could you indicate on the map the
Petersen ranch, what land approximately was
under cultivation devoted to raising alfalfa
and grain at the times you have mentioned?

A. Here is where the home was, and ithey
farmed this land out here, indicating the por-
tion that is meadow; they farmed this; they
took water out here and farmed this ground
here, and then they farmed a piece out around
here, indicating east of the meadow; they
farmed out here, both east and west of the
meadow.

FRANS PETERSEN, recalled:

CROSS - EXAMINATION:
By Mr. Hilton.

Q. Now, Mr. Petersen, when you say You
traveled up along the canyon road there, you
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had reference to traveling wp and dewn the
Lctersen creek, didn’t you!?

A.  Yes, sir, the canyon is one that extends fur-
ther south from Rosses creek.

32 Q. 1 mean by that, at the junction with Peter-
sen creek, that Petersen canyon extends fur-
ther south, and isn’t it true King’s Meadow
Creek canyon is really below the Petersen
ranch. It has always been understood in that
community that these springs and wells that
are on the Petersen ranch are usudlly called
the King’s Meadow springs, are they not?
A. Yes, the only name is King’s Meadow can-
yon. These springs were always called the
Petersen springs; Petersen creek is fed by a
number of streams on the way down south; am
acquainted with Chrises creek, that empties
into Petersen creek further south.

Q. You are acquainted with the Brimhall
springs?

A. Yes, sir. Brimhall springs sink before
they ‘get to the Willow ‘Patch springs. At
Brimhall there is quite a stream of water, and
it runs dowu for a mile or such a matter and
sinks, then when you get down to the Willow
Patch, then you have got this other stream
that comes in, a little more springs, they de-
velop right at the Willow Patch; we have the
Brimhall springs and then run for a mile or
such a matter and then sink, and then we get
down here, we have a little draw, and then a
stream at the Willow Pateh. We have these
other streams that come in below here, they all
form Petersen creek.
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50

Q. Now, you observed the water in Chrises
creek?

A. Yes, sir.

Q. Did you observe it in Chrisses creek at all

times as you say you observed it in Rosses
creek?

A. Yes, sir.

Q. ‘Well, state whether or not there was more
-coming from Chrises creek than you ever saw
coming from Rosses creek?

A. Yes, I think it is a bigger stream; well, 1
could not say how much, but it is a bigger
stream; not four or five times bigger, no, not
that much, but considerably bigger.

Q. How far is the old road from the junction
of Rosses creek and Petersen creek? Do you
know what I mean by junction? Aeccording to
the map, there is the Rosses creek and the
Petersen creek. How far to the west is this
junction?

A. O, possibly anywhere from twenty-five to
fifty yards.

Q. What is the situation right at this junc
tion? TIsn’t there a large depression right
there at that junction of these two creeks, tha
is a large hole?

A. No, not particularly; I don’t know that
there is any hole at all. I don’t think much of
a hole.

Q. You think it is a level country there, do
you?

A. No, it has plenty of fall.

Q. Now, as you observed the conditions here,
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you observed willows or trees growing on
Hosses creek up from Petersen creek?
A. Not very many.

Q. Some distance up Rosses creek isn’t there
some growth there right in the bed of the creek?
A. Not to speak of. On the sides of the creek
bed there are bushes of different kinds grow-
ing there, sarvice berry bushes along there.

35 Q. Going up Rosses creek how far do you go
before you find willows or grass?
A. There is not much grass nor willows till
vou get up where the water starts.

Q. Well, as you were driving along there on
this road that was twenty-five to fifty yards
west of Rosses creek, did you ever stop at that
junction for any purpose?

36 A. Yes, sir, used to get water there; I stopped
there and went over to Rosses creek to get good
water many a time; at the mouth that runs
into it.

Q. How big would the stream he?
A. Sometimes quite a stream of water; other
times it was smaller; the channel where it came
out was mighty small channel, a narrow chan-
nel; well, maybe eight inches wide.

Q. Did you ever water your horses there?
A. Yes, sir.

Q. Did you have to puddle it to water your
horses?
No, sir.

37 Q. Did you ever water your horses in Chrises

creek?
A. Yes, sir.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



52

Q. Now, when you were driving up there, did
you drive your wagon right up to the head of
the springs, up to the top of the spring in
Rosses?

A. No, sir, did not drive the wagon up there
at all; either went afoot or horse back.

Q. I see. Now, you said that you estimated
the amount of water at the main spring, didn’t
you, you said there was probably enough water
there for five or six furrows?

A. T don’t think I said at the head of the
spring; I said there was, possibly had seen
water enough for five or six furrows in the
stream; other times it was down less than that;
I would not say right at the head of the spring;
I said in below; I don’t know just exactly what
there was at the head, because that water was
spread out, and the seeps mixed below.

Q. Now, if there was enough water for five
or six furrows at the spring, just below the
spring, how much water would you say there
would be down below the junction of the two
creeks?

A. T could not say exactly how much there
would be; my observation was that it would
sink and raise all the way down the creek, and
some places there would be quite a source of
water, and it would escape and come up below,
and then raise again, and sink again. That is
what T mean by the water sinking and raising
up again. That is my observation in that little
canyon,

38 Q. If there were five or six furrows of water
from this main spring, there would have to
be some evaporation —
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A. There would be unless there was some
water accumulated down the stream. 1 do know
that the stream seemed to be a good deal the
same size all the way down only where, as 1
said before, where it sunk in the sand, and theo
raised again maybe below.

Q. Did you when you saw it up there at the
spring, just below the spring, when you esti-
mated five or six furrows, did you on the same
day see the water at the junction of the rivers,
or the junction of the creeks?

A. I do not know that I can recall of any
time when I noticed both places the same time.

Q. You said that sometimes vou had seen that
creek when there was more water in it, and
other times you had seen it when there was
little water in it?

A. Yes, sir there was a good deal of evapora-
tion; there was less in it during the heat of the
day than there was at any other times of the
day; I said I laid it to that thing.

39 Q. On those times when there was less water,

where was it; at what point on the Rosses
creek?
A. T could not tell you what point, because
I may have been from one end of it to the
other. When I was on Rosses creek, T usually
rede through the creek, from the bottom all
the way up, and maybe back again.

Q Can you tell us what the situation would
be say in the month of June on the crcek?
A. Generally a very good stream of water
through June.
Q. You noticed it would increase some in
rainy weather, in a rain storm?

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



54
A. Certainly.

Q. Now, have you seen Petersen creek dry!’
A. Yes. T could not give you the time of the
year, but I have seen Petersen creek when
there was a good stream at the head of the
ditch, and when you got down to about where
the two streams come together I have seen it
sink again, right in the heat of the day I have
seen that, but not very often.

40 Q. Have you seen it dry below Rosses creek?
A. T have never seen Rosses creek dry, but it
may have been, but I never saw it when it was.

Q. Would you not say that the majority of
times that you drove up there, you didn’t pay
any attention to Rosses creek or Petersen
creek?

A. No, I think I generally paid attention to
them, because water was some object to us, to
me. Generally for our teams to water; it is a
long ways between water when you are driving
stock, too. They were mighty anxious to find
those creeks.

Q. Now, as to the cultivation of land on the
Petersen ranch, as I understand you, you said
that  this water from Petersen creek was used
on the Petersen ranch?

A. Yes, sir.

41 Q. You stated that so many acres were under
cultivation. Now, did you ever see the water
from Petersen creek actnally flowing on the
land on the Petersen ranch?

A. Yes, sir.

Q. Now, you are familiar with this Petersen
rancll. You know, don’t you, on this Petersen
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ranch that there is a large pond here, don’t
you? _

A. Yes sir, there is now; no pond there years
ago. '

Q. Isn’t it a fact that most of that meadow
was watered there from sub-irrigation, or from
the waters of those springs?

A. No, the whole thing was actually bogg
and wet, and these springs, my recollection
was, that they run down through a channel into
the Nebeker ranch.

42 Q. There is a good deal of that that was actu-
ally a meadow, wasn’t it?
A. Yes, sir, they cut hay from that meadow;
any water that come from Petersen creek
would have to be used on this higher ground.

Q. How many acres would you say was irri-
gated from Petersen creek water?

A. T estimated before from fifteen to twenty-
five acres, but I am just guessing at that.

Q. That was the combined flow, wasn’t it, of
Petersen creek, that went in there?

A. Yes, cir. I didn’t actually measure that
acreage.

Q. When was the last time that you saw
twenty-five acres of land irrigated from
Petersen creek water?

A. I could not give you the year, but when
the Anderson people run the farm. They
farmed, I think, about that much land.

43 Q. Was the diversion ditch right on the farm?
A. No, it is a little above the farm where they
took the water out.
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Q. There is some of that farm there, directly
east of the Petersen creek, that is much higher,
isn’t it?

A. Yes, it is a little higher. They brought
the ditch above, struck around here, and run
it down through the farmm. There is a little rill
that they constructed.

Q. What kind of soil did it go through?

A. Well, they have got a sandy soil there,
sandy loam, and some clay.

Q. TIsn’t it true that a great deal of water was
lost through evaporation and seepage in those
ditches? v

A. T don’t think they lost much water from
the main channel around onto the farm. It
wasn’t far enough to lose much.

GEORGE PETERSEN, for defendants, tes-
tified:
DIRECT EXAMINATION:
By Mr. Bates. ,
44 Age 63; reside at Glenwood. Lived in this . |
county all my life; engaged in agriculture and ‘
livestock.

Q. Do you know of a place over across the
hills east of Glenwood that has been spoken
of here and is commonly known as the old
Petersen ranch?

A. Yes, sir, T think so.

Q. Do you know who originally owned that
place?

A. There has been different parties. My
father used to own that a few years back.
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Q. When did your father own that property?

. He owned that particular country, I think,
in the ’70’s, 1870, up until ahout 1899.

Q. To what extent were you there during
those years?

‘Well, when I got large enough to ride, in
fact, before I was large enough to help and to
work, we lived there in the summer time, and
father took care of the place.

45 Q. Did they grow agricultural crops on the
property?
A. Well, we raised eorn, grain, potatoes and
hay; the water came right off the meadow; he
had springs right there on the place. They
could take it around that, on the east of the
creek and irrigated that wild hay. On the west
of the creek we got the water down the King’s
Meadow canyon. That come down. We irri-
gated the high ground and part of the meadow.
We put up wild hay.
Q. There is a rock house, an old rock house
standing there on the property?
A. At King’s Meadow. We used that on the
west, just west of the house and north, north
and west, on the east of that big wash.

Q. Do you remember about what amount of
ground was irrigated from the King’s Meadow
creek?

A. Well, T don’t know just exactly how many
acres, but it was, I should judge around about
thirty acres, perhaps a little ot~

Q. Is there a tributary to that stream that is
referred to as Rosses creek?

A. Yes, sir. There is a spring by the name of
Rosses creek, Rosses spring, that was one of
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the tributaries to that water that we irrigated
with,

46 Q. Was the water from Rosses creek, part oi

the water that was used in the irrigation of
those grounds in those days?
A. Yes sir, there was hardly a summer there
for years but what we would go up during the
summer and clean out that ditch and bring all
the water we could get from that spring.

Q. Did you clean out the rocks and brush that
gathered in the channel?

A. Yes, we would go up that narrow channel,
we would keep it as narrow a channel as we
could to get as much water as possible.

Q. Do you have a judgment as to the quan-
tity of water that was in the stream up
towards the head?

A. T don’t know much about the measurement
of water. I don’t know, but I would say, 1 he-
lieve there was close to a half a second foot of
water at the head of the spring.

MR. HILTON: I object to that. He has stated
that he didn’t know how to measure water, and
could not measure it, yet he would estimate a
half of a second foot of water.

MR. BATES: Q. Have you been using water
for many years?
A. Yes, sir.

Q. Have you seen streams and been around
people who know streams and have you heard
estimates made by users of water. quoting the
number of feet in streams?

A. Yes, sir.

47 Q. Let me ask you a little further. ‘Was that
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portion about the amount of water that was
usually found in . the upper portion .of that
stream?

A. By keeping the channels cleaned out, 1
would judge about that, yes, sir.

Q. What if anything would happen there to
change the quantity of water?

A, If those channels were not cleaned, they
would fill up. The sediment would fill it up,
so the water would not come down.

48 Q. Asyou come on down the stream, was there

some fluctuation or varying in the quantity of
water?
A. Yes, unless it was made clean. Rubbish
gathered there, and it would check it up.
There would not be as much water as you come
down lower, towards the point of the hill.
There wasn’t as much water as there was at
the head; that is where it empties into the
King’s Meadow Canyon, or into the Petersen
creek.

Q. Would the quantity that flowed into the
Petersen creek vary from day to day depend-
ing on how well the channel of the stream was
kept open?

A. Yes, sir, it checked up in the month of
July and August. There wasn’t as much water
as there was during the other months, I don’t
think. It seemed to vary quite a bit.

Q. What was the condition at the head of the
stream with reference to those months, July
and August?
A. T could not see much difference in the
water at the head. A little less in June, on the
coming of the warm weather.
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Q. Have you in your testimony given us a
general description of that stream and the use
of that water during those years, durmg the
years from 1885 to 18967

A. Yes, sir.

49 Q. To what extent have you observed the
conditions since that time?
A. Since that time I don’t know much about
it only that is extensively, up to the last six
years. I don’t know as I have crossed the
creek, but different seasons I ‘used to haul
wood there every fall.

Q. In hauling wood, did you go up and down
this Rosses creek canyon?

A. T have crossed it right at the junction
I have never been right up into the creek since
I left the ranch.

Q. An old road goes up and down that can-
yon there?

Yes, sir.

Q. You went right up Petersen creek ‘canyon,
did you?
A. Yes sir; in wood hauling.

Q. Well, what was your observation with ref-
erence to the water flowing at the junction of
the creek during those periods when you crossed
with your wood hauling work?

A. Tdon’t believe there is as much water there

as there used to be a few years back. I think
the water has decreased.

Q. What years do you say that the water
seemed to have decreased?
A. From the time we left the ranch, about
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’99, up until the last twelve years T have crossed
there in the fall of the year.

50 Q. Did the water that came from that section

in part serve for the irrigation of the land that
you have testified about?
A, Yes, sir. It is up and down. In the sum-
mer it varies considerably, but when we used
to own the range there, and we took care of it,
we had a very good stream of water. There
is a cut there perhaps twenty feet deep in
places, and that water has not the same chance
to evaporate.

CROSS - EXAMINATION:

By Mr. Skeen.
Q. Mr. Petersen, during the ’80’s and ’90’s
when you say you put up hay on the Petersen
ranch, do you recall how many acres you had
in hay? ,
A. ‘Well, no, not exactly. I would judge that
there was around thirty or thirty-five acres of
hay that we put up there, besides farming pur-
poses another twenty or thirty acres.

Q. What did you raise on the part that you
were farming?

A. We raised oats, potatoes and corn; never
had any lucern in there when we owned the
place only one yvear.

91 Do you recall about how many tons of wild hay
you put up there?
A. T should judge around a ton to the acre —
twenty-five to thirty tons of wild hay during
each year,

Q. This meadow on the Petersen ranch in-
dicated on the map by the green between what
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is marked pond and the place marked sprin,
is that the center of the area that you gre
wild hay on?

A. Yes, sir, right around in there. iSon
years we took it out at the southeast corner «
the ranch, and finally the wash got a litt
larger there, and we changed the diversion u
perhaps a quarter of a mile up the canyon an
took a ditch down through the brush; whe
we watered this high ground on the west sic
of the creek, the seepage would come right i

CROSS - EXAMINATION:
By Mr. Hilton.

52 Q. About how old would you be in 1899, whe
you were on the place?
A. I was born in ’76; about twenty-thre
years old when I left the place.

Q. Now, you lived on the Petersen ranc
didn’t you?

A. We sold out there. We moved into Gle
wood school in the winter time; we would I
there for the school months, for two or thre
months, or three or four months in the yea
and then went back after school. Sometime
father would move back before the school ter
was out; not the full term then — practicall
only until T struck the 8th grade.

Q. You were in Glenwood during the who
school period, were you?

A. Sometimes we were there the full year;
good share of the time, yes, sir.

53 Q. Then you worked on the farm just in I
summer time?

A. Yes, sir.
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Q. When you went up and down the canyons
it was in the summer time, wasn’t it?

A, Practically. I was on the place there some
seasons all suimmer long.

Q. Now, when you talk about the cultivation
of thirty acres on this Petersen ranch, did you
do the farming on that yourself?

A. I helped. I didn’t do it all alone. I had
another brother younger and 1 have .three
brothers older.

Q. Now, the water that you‘used to irrigate
this thirty acres with came from Petersen
creek?

A. Petersen creek here and Rosses creek.

Q. Well, you were here below Rosses creek,
so that what you took was from the combined
flow?

A. Yes, sir, of all the creeks there. All the
water that came down Petersen creek.

Q. Now, you are familiar with Chrises creek
aren’t you?
A. Yes, sir.

Q. Did you go up that creek as much as you
did Rosses?
A. No, it was a further distance.

Q. How much larger was Chrises creek than
Rosses creek — as much again?

A. Yes, it seemed to be. We generally had a
very good stream of water.

Q. Were there times when the combined flow
of Petersen creek didn’t reach your ranch in
the summer time?

A. Not at that time I don’t believe there was
a day but what the water reached there, but
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64

there has been years sinee that that the water
won’t reach down there,

Q. And then you had reservoirs to water the
place?

A. No, sir.  We kept — we had a smaller
dam to collect the water in it. Now, the washes
is wide.

Q. You widened the wash?

A. That is, the high water broke the reser-
voir. There is a reservoir built up there. The
widening of the charnel was partly the cause
of the loss of water.

Q. And then there is more evaporation by
reason of the widening of the channel, you
think? :

A. That is my idea for it.

Q. You say there have been times since you
left the place that the Petersen creek has been
dry?

A. There has been times there has been very
little water coming down to reach the place,
but not very often, I don’t think.

Q. What is your observation as to how many
times the water failed to reach the ranch out
of Petersen creek?

A. T could not say more than once or twice
that I saw the creek dry, up where the bridge
crosses the creek. I was trailing over in Grass
Valley and I erossed there,

Q. You could not use it for irrigation pur-
poses; they hadn’t enough?

A. Not from the main channel that come from
Chrises creek. Then they would have this from
Rosses creek. That would help them out.
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Q. You said that Petersen creek was dry
since you left the place —

A. I have seen it dry once or twice, right at
that bridge.

Q. That is close to the ranch?
A. That was a mile and a half from the ranch,
about a mile, anyway.

55 Q. ‘Well it was dry at the ranch, wasn’t it?
A. From that creek, no doubt. Just before
Rosses water come into it, T saw it dry there,
yes sir. I would judge it was dry there. I
zaw it at the bridge above. I would say that
it was dry there.

MR. HILTON: When you have been there you
have seen the Petersen creek dry two or three
times?

A. When I have crossed the bridge to go to
Grass Valley; that is a quarter of a mile from
where the Rosses creek comes in. 1 have seen
the water dry there, the ditch dry there.

56 Q. ‘When you say you have seen Rosses creek
dry, you refer to times prior to 18997
A. T have crossed that creek since that time
hauling wood in the fall of the year up until
twelve years ago. I haven’t been down on the
creek at all, but I have hauled wood there.

57 Q. Well, you understand that the old road
that went up there was twenty-five yards west
of the junction of Rosses creek with Petersen
creek, as the gentleman before you testified,
Mr. Frans Petersen?

A. Yes sir.

Q. All right, after you went across the bridge
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up in Rosses creek, how far above that bridge
there?

A. No bridge down at that crossing — an
old road that crosses down there where this
water from Rosses empties into the Petersen
creek, or ditch. There is a crossing there I

' have crossed with the wagon hauling wood
across, right where the water goes into Rosses
creek.

Q. You stated that you were required to clean
the channel on Rosses creek several times each
summer ?

A. Sometimes we went up three or four times
in the summer ; sometimes not so many, accord-
ing to the way it filled up; big rains washed
in sediment, rubbish and gravel up towards the
head. Unless it was cleaned out, it would
spread.

58 Q. Did the rubbish that washed in there ever
stop the flow entirely?
A. No sir.

Q. Was there any reason in Rosses creek that
would cause the flow in the creek to vary be-
sides the rubbish?

A. Well, there is the sandy loam ground there,
I suppose, that seeps.

Q. Hold it back?
A. Hold it back some.

Q. That held it back until evaporation took
place?

A. A good sized wash in the bed of the creek,
where the banks caved in, that caused it to
evaporate more, and hold it back.
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59 Q. When would you expect the high water
period on Rosses creek?
A. During the summer months — 1 mean dur-
ing the summer storms, a great deal of storms
in the spring of the ycar till along, oh, when
the snow was melting, along that time of the
year.

Q. Now, there would be considerable water
during this period coming from the mountain
sides that flushed it down into Rosses creck
bed, wouldn’t there be?

A. When there is heavy storms and melting
snow, water would run in there.

60 Q. You have no definite idea as to the amount
of water that has come out of Rosses creek,
have you?

A. Not them periods, T haven’t exactly, but I
know that I have never seen it but what there
has been water there.

Q. But from the combined flow of water from
Petersen creek, vou never irrigated in those
early days more than thirty acres, did you?

A. There may have been a little more — there
was.

Q. Wasn’t that wild hay irrigated from the
springs, and the early spring sub-irrigation on
the land itself?

A. On the east of that creek that runs through
the Petersen property there, that is the area
that gets water from these springs and seep-
ages, but on the west of the creek some pasture
eround along below the farm, they could water
from this irrigation water.

61 Q. As to your springs that were on the Peter-
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sen ranch here they were known as the Kings
Meadow springs, were they not?

A. Yes sir; a large quantily of water came
from those springs; a pretty good stream,
enough for irrigating, and these seepages they
run in there.

62 MR. HILTON: A half a second foot. What

would you say would come from these springs
in this King’s Meadow area therc?
A. I could give you my estimate. I would say
down where they come out, close ts a foot #nd a
half of water. That is one and one-half second
feet.

Q. That water didn’t belong to the Peterser.
ranch?

A. No sir. That went on down to the Neb-
eker below, as I understood it.

Q. All water during the late season belonged
to the Petersen ranch from these areas intc
the King’s Meadow creek?

A. Yes, sir.

RE-DIRECT EXAMINATION:

By Mr. Bates.
Q. Do you have any memory or any personal
knowledge as to when the water was first appro-
priated by the people of these respeetive
ranches?
A. No, I don’t.

63 You said something about the water that was
applied from irrigation being used to irrigatc
the meadows on the west side down near the
spring?

A. Yes sir, that was the water that came frox
this Rosses creek and Petersen creek.
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Q. There is not a large surface run-off of
water?

A. No sir, as a rule there is not; the major
portion of that stream is a comparatively con-
stant stream, constant spring flowing from
that area.

Q. What is the reason for irrigating in the
winter?

64 A. Well we didn’t have enough water to sat-
isfy us for the irrigation altogether. We used
it to make grass and produce grain, ete.

Q. You found that an advantageous use of
the water?

A. Yes, sir.

RE-CROSS EXAMINATION:
By Mr. Hilton.

Q. You were not there in the winter time; you
were going to school?

A. I worked up there after I was grown, after
I was out of school; I was seventeen years old
when I was out of school, so I went on there

* and irrigated that ground. That ground was
watered when I wasn’t there, too. I had other
brothers, and father teached us that, and that
is the reason father had me go and do it at
times; there is no more snow up there than
there has been down here; sometimes we have
had a foot of snow there and other times we
haven’t had any.

65 Q. How long would the snow last?
A. Tt would go through the winter, just as it
happens; sometimes it would not; it has never
laid there till May.
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Q. There was snow on the ground when thi
water came down Petersen creek. The snov
on the ground would stop this water coming
down, if it was spread out on the ground!

A. Tt would run there; the whole stream tha
came down the canyon — spread out there o1
the place, sometimes all during the winter. Tw
feet in Chrises creek.

Q. You say there were two second feet of
Chrises creek flowing there in the winter time

A. Spread down there, sometimes irrigating
yves sir. I believe Mr. Nebeker uses it in the
winter time too.

RE-CROSS EXAMINATION:
By Mr. Skeen.

66 Q. When you spread that water out in the
winter time, did you run it through the uppe:
canal from Petersen creek out onto that lanc
and turn it down your furrows that you usec
in the summer?

A. Yes, it would come right down, a little

67 further down than this, perhaps down the side
here a little ways, from the old dam. We had ¢
dam when we had the place right at the corner
right in here, anyway, and down about hail
way. The lower part would be down mext t
where that old reservoir dam is, on the wes!
side.

Q. Could you describe this King’s Meadow
canyon?

A. Tt is a narrow canyon; it is a south anc
north canyon, a little wider in places thar
others, but it is not so wide; there are hills of
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both sides, yes sir; it has a natural drainage
area for conducting the water falling in the
form of snmow and rain down into the channel
of the creek.

68 MARCH 1ST, 1940.

69 MR. HILTON: I now ask a view on the part
of the court and jury of the premises.

THE COURT: Let us have this understand-
ing, then, gentlemen.

70 MR. HUNT: If the court please, the defend-
ants propose the following amendment to their
answer, amending paragraph twelve and the
prayer. We ask leave to amend the answer
by substituting that amendment for the original.

THE COURT: In other words, instead of it
being one amount, you are seeking here to seg-
regate it.

MR. HUNT: Yes sir.

THE COURT: If there are no objections, the
amendment may be made.

JOHN D. ZELALIS, for the defendants, testi-
fied:

DIRECT EXAMINATION:
By Mr. Hunt.
Live in Richfield.
Q. Are you acquainted with King’s Meadow
Canyon ranch?
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A. Yes sir, I lived there for four years, I
moved there in 1927 and pulled out in 1931.

Q. Did you farm the King’s Meadow ranch?
A. Yes, sir.

Q. Are you acquainted with the creek that is
known as Rosses creek?

A. Yes, sir.

71 MR. HILTON: You say the King’s Meadow
ranch. You have been referring to the upper
ranch there as the Petersen ranch, and now
when you say the King’s Meadow ranch, do

you mean the same one as the Petersen ranch?
MR. HUNT: Yes.

THE WITNESS: Just the same.

MR. HILTON: Let me indicate that on the
map, when you refer to the King’s Meadow
ranch, you refer to this one in purple?

A. Yes sir, two hundred acres.

Q. That first year you were there, did you
use the water from the Petersen creek or this
water from Rosses creek?

A. Both of them.

Q. ‘Was there any time when you used just
the waters from Rosses creek alone?

A. T used Rosses creek alone that spring till
in August, alone.

THE COURT: You took out of Rosses creek
till August?
A. Yes, fetched it down to the house with it.
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72 Q. Was it mixed with the water from the
other creek?
A, Yes, I watered lucern below, down below on
thie west side of the channel there. They have
some lucern there.

Q. How much ground did you water?
A. I watered about twenty acres.

MR. HILTON: You say you watered five
acres from Rosses creek?

A. Yes sir, by changing the water.

MR. HUNT: What do you mean by changing
the water.

A. T went there and stayed there and changed
it all the time every day.

Q. As long as you got there you changed it,
alternated?
A. Yes sir, I had about two or three furrows
at the time.

Q. While you lived there was there any time
when the water from Rosses Creek didn’t reach
down over to the ranch or to the place where
it ran into the Petersen creek, or King’s
Meadow creek?

73 A. Sometimes my water stopped for an hour
or two in the heat of the day, and this water
come down again to watch towards night, about
three o’clock.

CROSS-EXAMINATION:
By Mr. Skeen.

Q. What vears did you say you were there?

A. T was there in 1927, and pulled out of
there in 1931. T raised some lucern hay; 1
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raised some wheat, corn and potatoes, and some
barley.

74 Q. Were there springs around the Petersen
ranch at that time?

A. Yes sir, some springs aund flowing wells;
three or four flowing wells there.

Q. Do you have a reccllection as to how many
furrows you could water from the Petersen and
Rosses creek?

75 A. Sometimes in the morning I can water
about six or seven furrows; that was in July,
June and July, and May.

Q. Do you have a recollection as to the water
flowing at the head of the creek; is it constant,
about the same all the time?

A. Yes, it seemed like it is about the same all
the time.

Q. When you watered from Rosses creek
without using the water of Petersen creek, as
vou said you did on direct examination, how
many furrows could you water with Rosses
creek?

A. Oh, about three or four.

Q. While you were on the Petersen ranch,
did you use all the water of Petersen and
Rosses creek on vour farm?

A. Yes sir.

Q. While you were using the water you didn’t
permit any of it to go down the canyon?

A. Some of it, waste water goes down the
canyon — the water that runs off after you
irrigate with it.
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76 Q. Was there also water from the wells and
these springs below the house that would go
down into King’s Meadow ecreek?

A. I never used that; that belongs to Mr.
Nebeker.

CROSS - EXAMINATION:
By Mr. Hilton.

Q. You stated that you diverted the water
from Rosses creek?

A. Yes sir, and took it over to the Petersen
ranch,

Q. Now, about where on the Rosses creek did
you divert that water; ean you indicate on the
map there about the place of diversion?

A. About half way up, following the old ditch
that used to be there; it would be a half a mile.

77 Q. Did you more or less lose the water in this
ditch by taking it down?
A. No, it seemed like it hold the water pretty
good.

Q. How long did you operate that ditch?
A. Oh, about, while I was there, about four
years.

Q. Al the time you were there you didn’t
allow the water to go down into Petersen
creek, is that the idea?

A. Yes, T kept that stream on that ditch all
the time.

Q. Now, what time of the year did you take
the water through this special ditch?

78 A. Well, at times in the summer; that would
be in the months of August, of June and July.
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Q. Now, the water that came from Petersen
creek; did you use that on the Petersen ranch
at the same time?

A. Yes sir. 'When I got them together there
where the creeks come together, I built a dam
from that to water.

Q. You built a dam right where the two creeks
come together?

A. Yes sir; then a ditch from the dam off west’
north and connecting with the other water, two
waters together.

Q. You did that all the time?

A. All the time. For the first year; for a
while I irrigated with the Rosses creek water.

Q. For the other three years you used the
combined flow? )

A. Yes sir, I used that water together; that
water come down below the house to Petersen
creek, and then crosses it to the west side and
went down where I have lucern.

79 Q. And then vou had the two ditches join fur-
ther down and then took the combined, flow
down? ;

A. Took it straight down to the house.

Q. Is the creek very large — Petersen creek —
it flows there?
A. Quite deep in places; down below the house
it Aattens out.

Q. How much would you say of this north half
of the southeast quarter of section twenty, town’
shop twenty-three, south, range one west, is
high land-?

A. Oh, about, T should imagine, fifteen acres.
That is high, but it is cultivated ground.
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80 Q. You didn’t use any water from Petersen
creek or Rosses creek on any farm except this
north half of the southeast quarter of section
twenty, did you? ‘

A. I used that water on that land just north
of the pond, in the southeast corner.

Q. Quite a bit of water comes from these
springs and wells?
A. Yes. The channel is quite deep there.

Q. How far apart were those wells?

A. Oh, just a little ways, maybe twenty feet,
twenty-five feet, or something like that. 1
never measured it.

81 Q. How much land was really under cultiva-
tion while you were there on the whole farm?

A. I don’t know exactly, about thirty or
thirty-five acres; that included the wild hay.

Q. Did you have any grain?
A. T had about four acres of barley down be-
low the house there.

Q. You used the water from Petersen creek on
that also, didn’t you?
A. After I took it out of the main channel.

Q. The water from Rosses creek when you
used it alone, you said three or four furrows;
about how much land would that really water,
this three or four furrows?

A. About five or six acres, hay land.

82 From Rosses creek alone that first year, from
Rosses creek alome, you said three or four
furrows?

A, Yes.
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Q. About how much land did that cover, a halt
an acre?

A. Oh, about a half an acre, something like
that.

Q. I see. Now, the water stopped during the
heat of the day?

A. Yes, sometimes it stopped for a while m
the heat of the day.

Q. Then there would not be any water from
eleven in the morning till three in the after-
noon?

A. Not on that creek.

Q. And that condition prevailed the whole
time you were there, the four years?

A. Yes sir, I cleaned it out once or twice 1
said. I was up there more than several times.

84 Q. Did you observe the condition of the creek
bed in Rosses creek?
A. Yes, there was kinda, where the spring is
at, quite a big meadow there and grass, wil-
lows and a few cottonwoods around the can-
yon, cottonwoods and trees.

Q. You say there were cottonwood trees in
the canyon quite a ways?

A. Yes, pretty near to the mouth; a few down
at the mouth; up the canyon by the spring
there is a lot of willows.

85 Q. Now, I was talking about willows or grass
growing in the creek bed and on the sides where
the water was running in Rosses creek, up from
Petersen creek; you said there wasn’t any up
to the State road?
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A, Ob, yes, I think you meant the other creek;
it has water cress all along there all along up
to the springs from the mouth.

86 Q. And as to the bed of Rosses creek, did you
ever clean it out?
A. Once or twice; cleaned all the moss out
of it.
Q. You would take the dirt that would drop
off, and all the other refuse that would get in
there through the rains or the floods?
A. Yes, I did it nearly twice every summer.

89 MR. SKEEN: What was your practice up
there as to using the water during the winter
time when there was very little snow or rain,
and the ground was dry?

A. Oh, I hardly ever used it in the winter
time; let it go down the creek

RE-CROSS EXAMINATION:
By Mr. Hilton.

Q. I think you said before that five acres were
irrigated from the flow of both creeks?

A. Yes, it was more but when I irrigated with
the Rosses creek alone I watered about, that
other land five acres with it, by changing the
water all the time.

Q. Now, as to the Rosses creek water, when
you used it alone, could you fully irrigate it,
that is, have plenty of irrigation?

A. Tt did sometime. Iirrigated that five acres
with it; started abont in April, usually.
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HAROLD C. NIELSEN, for the defcudanis,
testified:
DIRECT EXAMINATION:
By Mr. Bates.
Reside at Gunnison, Utah; was born and
raised in that vicinity with the exceptions of
being away three or four years.

Q. Do you know of a place over east of Rich-
field, or east of Glenwood, in what is known as
King’s Meadow canyon that was at one time
called the Bastion place?

A. Yes sir, that is the same place that is re-
ferred to as the Petersen ranch.

Q. Do you know where the George Nebeker
property is over there?

A. Yes sir, that is up the canyom, on the
upper end of George’s and the lower end of
the Bastion ranch are practically together.

Q. Are there some springs on the lower end
of the Bawjon property that furnish water
supply that goes down onto the Nebeker ranch?
A. The springs would be more up in the
center part of the ranch.

Q. Do you know where the water came from
that was used for the irrigation of that Bas-
tion ranch when vou were there?

A. At the time I was there we tried to gather
all the water up, springs as far as Bear valley.
They were called the Willow Patch springs and
Rosses creek springs. I used the flowing well
some at the time I was there, on that lower
part in 1917.

Q. Now, referring directly to the spring that
you have referred to as the Rosses spring, state
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whether or not during that time that yoﬁ were
there the water from that spring or canyon was
used for the irrigation of those lands?

92 A. Yesit was.

MR. HILTON: You mean the Bastion ranch?
A. Yes sir.

MR. BATES: Calling your attention to this
map here on the board, there is some property
marked in pink, which is identified as the
George W. Nebeker, Jr. ranch. And then here
- is a green tracing going almost in a southerly
direction. This is identified as the King’s
Meadow creek; and this is the Petersen ranch,
lightly colored. Can you identify that as be-
ing the property that you refer tc as the Bas-
tion ranch?
A. Yes sir, that is it.

Q. And then as you go south up the canyon,
on the map there is a place where there is a
junction of a stream referred to as the Petersen
creek extending toward the south, and one
bearing to the south and east identified as the
Rosses creek; does that, in your judgment, rep-
resent a fairly accurate picture of the location
and courses of those creeks?

A. Tt looks right, so far as I can remember:

Q. With reference to Rosses creek, state
whether or not during the time you were there
you did any work by way of conserving, or
gathering the water and carrying it on down
towards the Petersen ranch for irrigation pur-
poses ?

A. T remember being in there with my team
and plow around the point of the hill.
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93 Were you successful in getting any water from
that stream carried down onto the Bastion
ranch to use it for this irrigation?

A. Yes sir, we had good water. I raised a
good crop up there, mostly alfalfa. I had a
little grain.

Q. About how much alfalfa did you raise?

A. I should say between seventy-five and a
hundred tons.

Q. The waters of Rosses creek were the
waters that went to contribute to your supply
of water?

A. All those streams, yes. We tried to gather
them all up.

Q. You mean the Rosses creek and Chrises
creek, on up as far as the Brimhall springs.
you got them all in together and used them to
irrigate that ranch?

A. Yes sir.

CROSS - EXAMINATION:
By Mr. Skeen.

Q. How many acres of land did you raise the
seventy-five or a hundred tons of alfalfa on?

A. T don’t remember the acreage, but I would
say, I think there was better than forty acres
of alfalfa hay at the time I was there.

Q. When you were there did you use all the
: waters that came down the Petersen creek and
"~ from Rosses springs and those springs above

the Petersen ranch for irrigation purposes?

A. T tried to gather them all up.
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CROSS - EXAMINATION:
By Mr. Hilton.

Q. Referring to the map, where was this
alfalfa land? Refer to it by legal subdivisions,
if you can, so the reporter can get its location.
A. At the time I was there we had alfalfa
down the bottom part of the farm on both sides
of the creek there.

95 Q. You had alfalfa in about the center of the

west half of the mortheast quarter of section
twenty. Was it all there?
A. I don’t understand all these descriptions,
hut that was the alfalfa on both sides of the
creek down there, and there up towards the
house, and then mostly in there; and then just
off the Bastion house, alfalfa, and also along
this side of the highway here.

96 Q. On what land did you use the water from
the combined flow of Petersen creek?

A. Tt would be this land in between here.

Q. How many acres here?

A. Oh, at the time I was there I had ten acres
of alfalfa on that side.

Q. You said you got from seventy-five to a
hundred tons of alfalfa from this forty acres?
A. Yes. There may have been over forty
acres. I would not say.

Q. Now, which part of that land produces the
heaviest crop of alfalfa?

A. I would say west of the house, this ten
acres I mentioned there last, about the best of
the alfalfa. Some good soil there.

Q. Now, was there any wild hay growing on
the place when you were there?
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



97

98

99

100

84

A. 1 said that I never mowed any wild hay.
I used to use it as grazing.

Q. Now, when did you start irrigating this
alfalfa with the waters from Petersen creek?

A. T used to start irrigating as soon as the
snow melts; the year I was there, as near as
I can remember, was in March.

Q. Is there such a thing up there as flood
waters from Rosses creek?

A. When I was there I could not tell you
which direction they came. I imagine they
came from all directions 'this spring I was
there; you could not control that flood, no.

Q. How long would that flood period last?

A. T would say about a week, the year I was
there.

Q. Did yon use any waters from Rosses ereek
alone?

A. No, we tried to gather all these springs
together; this Rosses creek was the closest one
to the farm. It would reach the farm guicker
than the other.

Did you ever measure the water in Chrises
creek?

A. No. I measured the spring of water
down there; T would say there would be about
a fourth of a second foot of water at the Wil
low Patch, up at the spring.

MR. BATES: When you expressed your judg-
ment about the comparative sizes of the
streams by the Willow Patch, Chrises creek
and the streams in Rosses creek, you were

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



85

thinking in terms of amount of water at the
head of those streams?

A. Yes sir.

0. A, TOOLEY, for defendants, testified:

DIRECT EXAMINATION:
By Mr. Bates.

Reside at Vermillion — it is Sigurd; that is the
north end of the present Sigurd town in the
territory that was formerly known as Vermil-
lion; age seventy.

Q. Are you one of the users of the water that
is involved in this action?

A. Yes sir, they have it over there in Sigurd.
None better.

101 Q. Do you know that area in King’s Meadow
canyon where the George Nebeker ranch is
located? And the Petersen ranch on up above?

A Yes sir.

Q. Do you know of this creek known as the
Rosses creek?
A. Well, T am acquainted with it.

Q. How many years since you first became
acquainted with that territory?

A. Well, T can’t exactly tell, but it was the
year that Ben Carter killed that offider here in
Richfield. It must have been in 1923, some-
where in there.

102 Q. Do you know who was operating the Bas-
tion place at that time?
2. Carl Hunt; he lives in Green River now.
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Q. Do you have a memory as to whether
crops were being grown there at that time?

A. Yes sir, by Mr. Hunt; I used to pass
through there; he had seven hundred and forty
bushels of wheat.

Q. Do you know the source of the water sup-
ply that produced that crop?

A. He had it on this ground west of the house,
and down below the house, and clear down to
the reservoir.

Q. Where did the water come from that
irrigated that ground?

A. George Nebeker had all the other, but
Petersen creek and Rosses.

103 Q. Do you know Johnny Zelalis?
A. Yes sir. Two or three years.

Q. Do you recall of an incident where Mr.
Zelalis was accused of flooding the roads?

A. Yes sir, I was a witness in that case; it

was down west from where he took the water,
where the water come out from the mouth of
Rosses creek, where the road went around the

hill next to the Bastion ranch, and it was about ;
four or five steps from the county road off
against the hill where that ditch went around.

Q. Do you know where the water came from
that the flooding was done with?

A. 1t could not come out of any other place
than Rosses.

105 Q. Othen than those two times do you have
any knowledge of the use of the waters of
Rosses creek for any purpose?

A. T never used it for any other purpose.
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CROSS - EXAMINATION:
By Mr. Hilton.

106 Q. What were the waters involved in that
suit that you speak of where Mr. Bastion lost
his water?

A. All of them.

Q. You mean the water from Petersen creek
and Rosses creek?

A. The springs there at the house, and the
flowing wells.

Q He lost all the water then?
A. Yes sir, he lost all the water.

THE COURT: We just as well take our re-
cess. We will be back here at two o’clock pre-
pared to take the trip up there.

MR. HILTON: There will be no further hear-
ing after that today?

THE COURT: No.

MARCH 1ST, 1940.

THE COURT: XNow, gentlemen of the jury,
we are going to view the premises involved in
this action. The record may show this is two
P. M. We are going up there to view the prem-
ises, but the law is very insistent that we do
not go up there to act as detectives, to make
measurements, or discuss the testimony, or dis-
cuss the case in any manner. The prime pur-
pose is to get a general view of the situation
up there, so that we can better understand
what the witnesses say. We are going to look
107 at the general situation there, and then come
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back and listen to the witnesses. You realize
that you should not make up your minds with
reference to the facts in the case, but simply
go there to view the premises, as I under-
stand it.

WEDNESDAY, MARCH 6TH, 1940.

108 THE COURT: The record may show this
case was continued until this time, and that
during the afternoon of the last day the court
was in session, the jury in company with the
bailiff, together with counsel for the respective
parties, and the judge of the court, went up
and viewed the waters involved in this pro-
ceeding, and that no improper act was done or
committed, and that nothing improper was
said at that time.

MR. HILTON: I don’t know whether I made
myself clear, when the. defendants Nebeker
offered their amendment, I think it should be
denied by the plaintiff.

MR. BATES: You have reference to the
amendment?

MR. HILTON: Yes your amendment. I would
like to amend, if I didn’t do it before, par-
agraph eight of the reply of the plaintiff to
the answer of the defendants George W. Nch-
eker and Emily Nebeker, so as to read as fol
lows: Replying to paragraph twelve of the
further answer of these defendants, plaintiff
denies each and every allegation in said
amended paragraph contained, and alleges that
the defendants are entitled to recover only
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the fair market value of the water right taken
and the actual damages resulting therefrom to
the remaining or other lands in the manner pro-
vided by law, in substance.

109 THE COURT: The amendment may be made.
MR. HILTON: I will do it.

WILLIAM PETERSEN, for defendants, tes-
tified:

DIRECT EXAMINATION:
By Mr. Bates.

Live in Glenwood; age sixty-one. Have lived
in or near Glenwood most of my life .

Q. Do you know where the property over in
King’s Meadow creek canyon is located that is
involved in this trial as the Petersen ranch?

A. Yes sir.

Q. Do you know where the Nebeker property
is over there?
A. Yes sir.

Q. Do you know these springs involved here,
the Rosses spring or Rosses creek?

A, Yes sir.

Q. How many years is it since you first be-
came acquainted with that vicinity and these
springs or properties?

A. Oh, ever since I was about twelve years
old, around in there.

Q. Do you know whether or not the waters of
Rosses creek have in years past been used for
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the irrigation of any part of that property
known as the Petersen ranch?
110 A. Yes sir.

Q. When did you first know of the waters be-
ing used for this purpose?
A. That would be along in the ’90’s.

Q. Was your father the man who originally
occupied and cultivated that ranch?
A. Yes sir; worked with father in connection
with it; that gave the knowledge and informa-
tion with reference to the property.

Q. Have you seen that stream frequently since
that time?

A. Quite frequently, yes sir.

Q. Do you have a judgment as to whether or
not the quantity of water in that stream from
year to year down through the period that you
have known it remained approximately the
same?

A. About the same.

111 Q. Do you have a judgment as to the compar-
ative quantity of water flowing in that stream
as you saw it as compared with your memory
in years gone by?

A. That is about the same, I would julge.

Q. Did your brother Brigham Petersen own
the ranch sometime after your father disposed
of it?

A. He owned it a few years.

Q. Did you have anything to do with the oper-
ation of the ranch during the years that Brig-
ham was there?

A. T helped him quite a bit.
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Q. And did you have occasions to see this
water in this stream in those days?

A, Yes sir; during those years it was used for
the purpose of irrigating that same ranch

112 Q. What was the work you were doing at that
time?
A. 'We were on the road work.

Q. While you were working on the road did
you have occasion to observe this stream and
this ranch?

A Yes sir, we was up and down the road, the
county road, the State road, past the ranch.

Q. During that period of time what observa-
tions did you make with reference to this
water?

A. We camped right on the stream. That is
where we watered our horses; we camped on
that little saddle at the forks of the road at
Rosses creek.

Q. That would be a little ways up the stream
from where it joins with the King’s Meadow
canyon?

A. Yessir. I would judge two or three hun-
dred yards, something like that.

Q. You used that stream, you say, for the pur-
pose of watering your livestock?

A, Yes sir.

Q. Are you able to describe to the court and
jury the area where these springs are in the
vicinity of where you saw this work done with
a view to gathering those waters, with refer-
ence to those various conditions, and whether
or not the conditions are such there that the
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water would readily drain from that ground
into the wash that carries it on down the
canyon?

113 MR. HILTON: He has not shown that he is
qualified to answer such a question, and I ob-
Ject to it on the ground that the witness is not
qualified to answer.

THE COURT: He can answer yes or no.
A. No sir.

CROSS - EXAMINATION:
By Mr. Hilton.

114 Q. 'When you were first on the Petersen ranch
I think you said it was in the *90’s?
A. Yes sir. I was born in 78. Probably 1
was around twelve years of age, or such a
matter.
How long did your father own the place?
Well, he owned it till about 97, or 9.

We lived there in the summer time.

How often would you go to the farm in
those early days?

A. T generally went up there nearly every day.

Q
A
Q. Did you live on the place?
A
Q.

Q. What months were you up there in the
summer time?

A. Tt would be from the first of May on till
after the crops were gathered, and then the
folks would move back to Glenwood.

115 Q. ‘What was the occasion for traveling up
. ]
~ there after your father sold the farm in 977
A. I run afew cattle and horses and sheep.
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Q. What time of the year?

A. In the spring of the year aldng about in
May, and June.

Q. When were you there after driving them
up?

A. We would go up to see them later on, and
push them further up on the range.

Q. What months would you go there to push
them further up?

A. June; maybe three or four times in the
spring.

116 Q. Now, just when did you observe the water
in Rosses creek?
A. We would go up several times and clean the
ditch and keep the water together to try to get
it down; that is where we watered our cattle.

Q. What was the condition of the creek bed
then?
A. It was quite high, washed out quite a bit.

117 Q. Are not the canyon sides pretty steep go-
ing up there?
A. A little steep, a little narrow.

Q. How much water would you say you »aw
flowing from the main spring down into the
creck bed?

A. T would say there is enough water to water
four or five furrows.

118 Q. Was there any times in the year you saw
no water running from Rosses creek into Peter-
sen creek?
A. It was running every time I was there; I
never seen the creek dry. '
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Q. How much water was running out of Rosses
creek into Petersen creek?

A. Emnough to water three or four, two or
three, three or four, four or five furrows.

119 Q. Tell us what months during the summer
you noticed it?
A. From the first of May till along in October
and September.

Q. When you were there in July and August
how much water did you see flowing through
Rosses creek into Petersen creek at the june-
tion?
A: It would be less than in the spring and
fall — very little.

120 Q. How far up Rosses creek do you go from
Petersen creek before you find willows?
A. You go right nearly to the head, maybe
seventy-five yards from the head of the spring,
from there to the spring; there are no willows
seventy-five yards below.

122 Q. The banks of the creek bed, or the slopes
into the creek bed, were they subject to caving
all the time?

A. Yes sir, all the way along except probably
right near the spring.

123 Q. When you said that the water in Rosses
creek remained the same from year to year, you
only had reference to the times you saw it,
when you were there in the spring time?

A. Yes sir; it would be from June to May.

Q. How many times did you go to that junc-
tion and observe that water?

A. T was working on the road. We would
pass there quite often; sometimes we would
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work there a week. I camped there, sometimes
a month,

124 Q. 1927. Were you there at the junction in
19281
A. Well, from then on.

Q. Answer the question; were you there in
19281

A. I would not say for sure whether I was
right on that junction.

Q. Do you say that you were there in 19307
A. Not at the junction.

Q. You can’t remember when you were right
at the junction to observe that water after
1927, can you? ~

A. No sir.

Q. From your observations there in the spring
time, when would you say the water in Rosses
creek was higher?

A. I would say there is more water in the
spring; it would be May and June, along in

there; T would say it is not so hot. There is
more than in the hottest part of the season.

125 Q. Is there such a thing as flood water, high
water in Rosses creek?
A. Yes; high water comes down when the snow
melts.

Q. When is the peak of the runoff after the
runoff starts, about how long would it take to
run it off?

A. The peak, only two or three days; these
waters come down with pretty good force dur-
ing that time.
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Q. While you were on that farm, did you ever
use these flood waters on the farm?
A. Not only what washes out. It would go
wherever it wanted to; didn’t use it for irriga-
tion purposes.

126 Q. This Petersen ranch, by the way, it is aiso
known as the Bastion ranch, isn’t it?
A. Yes sir.

Q. ‘When they refer to the Bastion ranch and
the Petersen ranch, it means the same thing?
127 A. Yes sir,

Q. The Bastion ranch contained ‘the south-
east quarter of the northeast quarter of sec-
tion twenty; and the northeast quarter of the
northeast quarter, southeast quarter of section
twenty — there were four forties? Those four
forties were known as the Bastion ranch or the
Petersen ranch? The Petersen ranch first?
A. Yes sir.

128 Q. Isn’t the cultivation of these lands or the
raising of crops limited to hay and grain?
A. Pretty much, yes sir; except you raise a
little corn and a few potatoes.

Q. The only waters you used on the Petersen
ranch were the waters of Petersen creek?

A. Yes sir, and Rosses creek, what will come
down,

129 Q. Did you ever use the waters from Peter-
sen creek for drinking purposes while you were
on the ranch?

A. No sir, we had springs there; they are
right north and east of the house.

i

Q. Those springs that you have reference to
there from which you got drinking water, flowed
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down into King’s Meadow canyon and ofi the
Petersen ranch?

A. Yes sir.

Q. You didn’t use this for irrigating purposes
on the Petersen ranch, did you?

A. No 'sir. They belonged to the Nebeker
ranch.

Q. Where did you divert the water from the
Petersen creek for_‘use on the Petersen land?

A. Where we took it out? It was the time my
father owned it, one ditch was diverted right
at the southwest corner of the Petersen ranch.

Q. At the southwest corner of the Petersen
land where Petersen creck entered the Petersen

130 land? \
A. Yes sir, we took it out of the main channel
right to the southwest corner, running into the
ranch; the old channel run through the Peter-
sen ranch to the west here.

Q. About where on the Petersen ranch did
you irrigate it, locate it according to this map;
it would be between the creek bed and the road,
on the west half of the northeast quarter of
section twenty?

A. Tt would be about the west half.

131 Q. Didn’t that wild hay get any moisture from
King’s Meadow creek, and the water flowing
down there?

A. Not so much; whenever we irrigated the
grain, we let it run off the grain onto the
meadow. They joined.
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Q. How many acres did you have in grain?

A. Tt would be around, maybe eight or ten
acres, something like that.

132 Q. With your naked eye, now, and compare
it with that standard, how big a stream would
flow down King’s Meadow creek from those
springs on the Petersen ranch, compared with
what would flow in Petersen’s creek where
you diverted it, and wused it on Petersen’s
ranch?

A. There was quite a bit more waler that
come out of the meadow or springs; a great
deal more water.

Q. Was there any time while you were there
that you saw Petersen creek dry?

A. No sir, generally water there all the time.

RE-DIRECT EXAMINATION:
By Mr. Bates.

133 Q. Counsel asked you something about
whether or not there were any willows grow-
ing along this Rosses creek down to the lower
end?

A. No, there was no willows.

134 Q. Was the water that comes down Rosses
creek, that you used in those days, was that
from the spring, or the water from this snow
runoff?

A. Water from the spring, yes sir.

Q. Considerable time has been taken with ref-
erence to how frequently you saw the water
where it joins with the water or with the diteh
from Petersen creek. Whenever you happened
to be there during the year was the water
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Rosses creek running down and joining with
the water from Petersen creek?
135 A. Yes sir.

Q. What have you understood during all the
years to be meant by ‘‘King’s Meadow Can-
yvon;’’ what have you understood the term to
mean around this country?

A. I think the man that father got the ranch
from was King. It used to go by that name.
It was called King’s Meadow canyon clear to
Brimhall springs.

Q. After you get down to where Petersen
creek and Rosses creek unite, what is the con-
dition of the bottom of the creek, as to whether
or not it is wide, flat, or whether it is confined
to a narrow channel?

A. Ttis now, and has been for years past quite
a wide channel.

RE-CROSS EXAMINATION:
By Mr. Hilton.

136 Q. Now, you never used the Rosses creek water
or the water in these springs for household pur-
poses, did you?

A. No sir.

Q. All the drinking water you had was on
the Petersen ranch from the springs on the
Petersen ranch?

A. Yes sir.

Q. And the waters in Rosses creek had no
value as drinking water on the Petersen land,

did §t?
A. NO sir. L g e
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MR. BATES: We object to that as improper
cross examination.

MR. HILTON: Now, how did the Petersen
creek get its name, if you know?

A. It would be from my father.

137 Q. It was because he claimed all these waters
on Petersen creek?
A. Yes sir

Q. This King’s Meadows referred to were
really all that meadow land where the springs
are located, on the Petersen ranch, were they
not?
A. Yes, the meadows are on the Petersen
ranch

Q. Didn’t the name King’s Meadows really
come from the natural meadows there?
A. I counld not tell you that, hut it seemed

like Mr. King owned the country, or something
like that.

Q. Now, while you observed the water condi-
tions from both Petersen creek and also
Rosses cereek, how much larger was the stream
coming down Petersen creek than the stream
down Rosses creek?

138 A. 1 would say it was twice as much, maybe
a little more. It is a little more water down the
canyon than Rosses.

Q. Now, the water that flows from the spring
near the house on the Petersen ranch, does that
stream run down to the Nebeker ranch?

A. Yes sir.

Q. Were you there when the reservoir was
constructed on the Petersen ranch?

A. No sir; that is after we give the ranch up-
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MARION CASE, for defendants, testitied:

DIRECT EXAMINATION:
By Mr. Bates.

139 Live at Annabella; age sixty-eight.

Q. Do you know this property over here in
King’s Meadow canyon that is referred to as
the Petersen ranch?

A. Yes sir; it has been known as the Bastion
ranch

Q. Do you know these streams of water over
there spoken of as the Petersen creek, King’s
Meadow creek. and Rosses creek?

A. I know them streams; have been on them.

Q. State whether or not you have at any time
in the past had anything to do with the irriga-
tion or cultivation of the Petersen ranch?

140 A. 1In 1907 I and Mr. Anderson and compan-
ions in the month of April, we come down here
and had a livery stable, and we run that ranch
here with the others.

Q. How late in the fall were you there?
A. All winter, vou might say.

Q. During some of those years you were liv-
ing in Burville?
A, Yes sir.

Q. In coming from Burville you passed up
and down that highway?

A. Yessir. I always stopped there. He was
a friend of mine.

Q. This stream known as Rosses creek do
you know whether or not during that year the
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waters of that stream were used in part for the
irrigation of the Petersen ranch?

A. ‘Well, it was used on the Anderson ranch,
yes, or the Petersen ranch.

Q. That water was used there?
A. Yes sir, it would flow down and connect
with the stream coming from the south and

then was carried on and was used onto the
ranch.

142 MR. BATES: Something has been said with
reference to there being willows growing in
the vicinity of where you say you got the
water; was there willows there, or not?

A. No sir, I don’t believe there is down at the
bottom.

Q. Was there any willows over in the Peter-
sen creek section?

A. No, the channel is so deep there is no
moisture left in the ground — nothing grows
there.

CROSS-EXAMINATION:
By Mr. Hilton.

143 Q. As I understand you, you were first on the
Petersen ranch in 1907?

A. No sir, I didn’t say it that way; years be-
fore that, at different times, I worked in part-
ners with the man that owned the place.

Q. What did you do on the Petersen ranch
then, 19071¢ )

A. T usually just came there after my horses,
maybe turned them in the pasture, to feed the
horses.

Y
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Q. What work did you do on the Petersen
ranch in 1907 ¢
A. In that year I helped dehorn a few cattle,
and helped around a little bit; pitched a little
hay.

144 Q. How long a period of time would you stay
there when you were there?
A, Sometimes two or three days, sometimes
one night, and sometimes just drive by; along
in April, 1907,
Q. Between 1907 and 1911, did you have any
occasion particularly to stop at the Petersen
ranch?
A. Yes sir, I would pull in there and stay all
night; I did that many times. There used to
be a wash on this side, when he didn’t take care
of that water, I saw that water go over a little
too fast. 'We could not cross with our wagons
to the house.

145 Q. But after 1911, how many times were you
there?
A. T haven’t been back only two or three
times.

Q. What times of the year would that be when
you were there then?

A. That would be in the summer months;
only two or three times since 1911 to the pres-
ent time that I have been there.

Q. How far would you say this place called
the saddles is up Rosses Creek from Petersen
creek?

A. T don’t think it is over two or three hun-
dred yards.

146 Q. You say they built a reservoir at the Wil-
low Patch?
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A. In below the Willow Patch; it would be
right in Chrises creek. They dammed it off,
as I understand — then the water from Chrises
creek or the Willow Pateh you ran into the
reservoir?

147 Q. How big would that stream be according
to your estimate?
A. T used to figure a little better than g half
second of water.

Q. That is at what time of the year?

A. This would be in the summer months that
we were up through there.

148 Q. And this shows Petersen creek there. The
old road went around here somewhere. Here
is Rosses creek. You said that the old road
is west of Petersen creek, and it is about two
hundred yards from the old road up to the
saddles in Rosses creek; is that right?

149 A. Down where the water is, two or three hun-
dred yards. I never measured it.

Q. Between two or three hundred yards. Now,
my question is, how far would it be from Peter-
sen creek to the saddles?

A. You see, in that little flat there is where
we stopped.

Q. Yes.
A. We didn’t always do that.

Q. Just tell me, if you can, about that dis-
tance.

A. Somewhere about two or three hundred
yards from water to water. )

Q. From water to water two or three hun-
dred yards. All right.
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A. You will give me a little bit of rope there
to choke on?

Q. You bet. You didn’t notice any growth
on Rosses creek of any kind, did you, {rom
where it joins Petersen creek up to the saddle?
A. No, I don’t believe I did, if I get you
right.

Q. 1 mean by that, there is no grass, is there?
A. No, not a good deal. A little sage brush
and such.

150 Q. Do you know of any other streams in
Rosses creek below the main channel?
A. I don’t know that I do, no; only just a
few around that little meadow.

151 Q. As to the use of water on this Petersen

ranch, you know very little about that, isn’t
that true?
A. Yes, very little, you might say. I might
not call it so little; I call it quite a bit. They
had to use that water in order to make that
ranch; that water really belonged to Nebekers,
I guess, because they had trouble over it; I
know they had trouble with Nebekers over the
water.

GUY JENSEN, for defendants, testified:

DIRECT EXAMINATION:

By Mr. Bates.
Reside in Munroe.
Q. Do you know a canyon and stream of water
over east of Glenwood and east of the King’s
Meadow canyon that has been commonly known

as Rosses creek?
A. Yes sir.
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152 Q. How long have you been familiar with that
area?
A Well, up until the fall of 1926 I was quite
familiar with it for I should say fifteen years.

(). ‘What were you doing in that country?

A. I herded sheep there in the fall; I was
there from about the 15th of November until
just about Christmas.

Q. During that period of time that you were
there as you describe, did vou from time to
time see the waters flowing in Rosses creek?

A. Yes sir; am familiar with the spring area
up near the head where these waters arise.

Q. During that period of time that you were
there did you make observations as to whether
or not the waters in that spring area remained
approximately constant in quantity?

A. I believe the same, as near as I can tell
There wasn’t any difference.

153 Q. What do you know as to whether or not
during that period of time that you were there
the waters of this Rosses creek united with

the branch that came from the south referred
to as Petersen creek?

A. Yes it did; when T was herding sheep I had

occasion to cross on the road which comes just

above where they come together. I rode around

that on the saddle horse during the time that 1

was herding sheep; never crossed there that
. there wasn’t water.

Q. Have you been there from time to time
other years than when you were there herding
sheep?

¢
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A. Betfore I started to. herd sheep I went up
there occasionally during the swmmer and fall.
I hauled wood there, and crossed the stream
at the junction where the road crosses; as near
as I can remember, it would be in the latter part
of August that I would haul wood there, and
also later in the fall.

154 Q. How far from the junction of Rosses creek

and Petersen creek does that road that you
have referred to cross Rosses creek?
A. I could not say for sure; fifteen or twenty
steps I would say from where the road goes
aeross to where they eome together, but I don’t
know how far it is now.

CROSS - EXAMINATION:
By Mr. Hilton.

155 Q. As I understand you, the only occasions
you had to go in that country was hauling: wood
or herding sheep?

A. Yes sir.

Q. When you were hauling wood you would
come up the old county road; the county road
running west of Petersen creek?

A. From Glenwood, we erossed the bridge and
then went north.

Q. And then you would cross the bridge and
2o on the east side of Petersen creek? .

A. Yes sir; just above where the two creeks
come together.

156 Q. All the testimony you have given here as
to the water in Rosses creek relates to the time
when you went across Rosses creek at those
times?

A. Yes sir; we would go over there along in
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the latter part of August and also later; in
October.

157 Q. When you crossed Rosses creek at those
times hauling wood, what occasion would you
have for stopping?

A. Water the horses; that is in August and
October.

Q. And didn’t the horses go to the holes?

A. No sir, I led them over and they stood,
one on each side and drank.

Q. When did you herd sheep in there?

A. We usually figured on hitting the ranch
about the 15th of November; from the north.
We came north and east from what we called
the Bastion ranech at that time, or the Petersen
ranch.

159 Q. About how much time would you spend
there in the Rosses creek canyon?
A. That would be hard to say, because wnen
a man is herding sheep, he usunally takes in a
prett