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• 
In 

The Supreme Gourt 
of the 

State of Utah 
SIGURD, a :Municipal Corporation, 

Plaintiff and Appellant, 
vs. 

STATE OF UTAH, GEORGE ·W. 
NEBEKER, EMILY NE·BEKER, 

Defendants and Respondents. 

Appeal from the Sixth Judicial District Court in 
and For Sevier County, Utah. 

Ron. Lewis Jones, Presiding Judge, Sitting For 
Ron. Henry D. Hayes, Resident Judge. 

ABSTRACT OF RECORD 
COMPLAINT 

(TITLE OF COURT AND CAUSE). 

l Comes now the plaintiff above nan1ed and for 
cause of action against the defendants, and 
each of them, complains and al1eg.es: 

1. 
That for and during all the times hereinafter 
mentioned defendants George \V. Nebeker, 
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sometimes known as George W. Nebeker, Jr., 
and Emily Nebeker have been and now are hus­
band and wife. 

That plaintiff is now and at all times herein· 
after mentioned was a municipal corporation 
organized and existing under and by virtue of 
the laws of the State of Utah, and brings this 
action under and pursuant to the provisions 
of Section 15-7-4 and Sections 104-61-1 to 
104-61-20, Revised Statutes of Utah, 1933. 

2. 
That within the boundaries of the Southwest 
Quarter of the Southeast Quarter and the 
Southeast Quarter of the Southwest Quarter 
of Section 28, Township 23 South, Range 1 
\\Test of the Salt Lake Meridian, in Sevier 
County, State of Utah, the said legal sub­
divisions being a part . of the open publio 
domain, there are certain springs and seeps, 
the exact number of which plaintiff is unable 
to state the waters of which flow into a small 

' natural creek bed known sometimes as Ross 
Creek and at other times as Rosses Creek. 

3. 
That the waters issuing from said springs n.nrl 
~eeps have been and are now needed by the 
plaintiff and its inhabitants for culinary, 
domestic and other purposes, and that the use 
of said waters and the taking thereof by plain­
tiff for said purposes is ab~olutely necessary 
for the health, peace, safety and public good 
of the inhabitants of the said Town of Sigurd. 
That the use of said waters by the State of 
TJtah, if it in truth and fact uses the same, is 
a use far inferior to the public use to which the 
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3 

plaintiff is now putting and will forever con­
tinu~ to put said waters. 

4. 
'f'hat prior to the tin1e plaintiff diverted the 
waters from said springs and seeps into a pipe 
line for the use of the inhabitants of the 11lown 
of Sigurd, as hereinafter more fully set forth, 
the said seeps and springs did not genera.lly or 
normally yield a combined flow in excess of 
QUe-sixth (1-6) of a second foot. That said 
Ross Creek unites with a certain natural chan­
nel known as King's 11Ieadow Canyon Creek 
(sometimes known as Peterson Creek). That 
the quantity of water issuing from said Ross 
Creek has at all times, except in occasional 
unusual heavy winter or spring precipitations, 
been too small to constitute a flow sufficient to 
reach the bed of said Kings Meadow Canyon 
Creek. 

5. 
That prior to the 26th day of December~ 1938, 
plaintiff was without water for culinary, 
domestic and other purposes and was unable 
to obtain any water for said purposes frmn any 
adequate or proper source other than the 
springs and seeps flowing into said Ross Creek 
within the area hereinabove mentioned. That 
prior to the 26th tlay of December, 1938, plain­
tiff constructed and completed works neces­
sary for the diversion of 8ai.d waters and also 
constructed and cmnpleted a pipe line system 
for the conveyance and distribution of said 
waters to the inhabitants of said Town. That 
since the 26th dav of December, 1938, the in­
habitants of the .Town of Sigurd, have been 
nnd are now using the waters of said springs 
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and seeps through said diversion works and 
pipe line distributing system for culinary, 
domestic and other purposes. 

6. 
That on the 7th day of June, 1938, plaintiff 
duly filed with the State Engineer of the State 
of Utah au application to divert .5 of a second 
foot of the waters of said springs and seeps 
and to apply said water to a beneficial use, that 
is, for the use of the inhabitants of the Town of 
Sigurd for culinary, domestic and other pur­
poses. That the said State Engineer duly pub­
lished notice of said application as by law re­
quired. That the defendants each filed with 
the State Engineer within the time allowed by 
law therefor written protests to the granting 
of said application, and that plaintiff made and 
filed with the State Engineer its written an­
swer to each of the said protests. 

That thereafter, to wit, on the 26th day of Octo_ 
ber, 1938, the said State Engineer duly 
approved said application of plaintiff for the 
diversion and use of said waters for and dur­
ing the period from October 16 to June 15, in­
clusive, of each year. That the said Sta,te En­
gineer on the 26th day of October, 1938, duly 
n1ailed to the defendants copies of his said de­
cision so approving the said application of the 
plaintiff. That the defendants have not at any 
time since then instituted proceedings in any 
conrt of the State for a review of said decision 
of thP State Engineer. 

7. 
That defendants State of Utah, acting by and 
throug-h its State Land Board, George W. Neb-
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eker and Emily Nebeker have or clain1 to hav~ 
some right, title, interest or estate in or to thn 
waters flowing frorn said springs and seepl::l 
hereinabove in parag;raph two descriuetL rl'hat 
the rights or claims of said defendants in and 
to the use of the waters flowing fr01n said 
springs and seeps, if any exist, are based upon 
the ownership by the State of Utah of the V\' est 
Half of the 1\ ortheast Quarter, the Southeast 
~uarter of the Northeast Quarter, and the 
North Half of the Southeast Quarter of Sec­
ti0u :20, To\\rnsh~p 23 South, Range 1 \~/est of 
Salt Lake Meridian, the sale of said lands., w­
gether with any and all water and ditch rights 
·if every nature, however e-videnced, used upon 
or in connection with said lands, by the State of 
Utah to one Murwin Bradfield for the sum of 
Twenty-five Hundred ($2500) Dollars under an 
executory contract providing for the payment 
of said purchase price in semi-annual install­
ments extending over a period from July 19, 
1933 to January 19, 1933, the assignment of 
said contract of said Murwin Bradfield to 
George W. Nebeker, one of the defendants 
above named, and the claim that the waters 
issuing from s.aid springs and seeps are appur­
tenant to said land. 

8. 

That plaintiff has herein set out the names of 
all the owners and claimants or pretended owners 
:tnd claimants of the property or ri,g·hts hereby 
sought to be condemned, or any part or parcel 
thereof, as far as the same are known to it, and 
that plaintiff is informed and believes and 
therefore upon information and belief, alleges 
that there are no other persons interested in 
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the use of the waters flowing from said spring;S 
and seeps, or any part thereof. 

9. 
That plaintiff at various times prior to the 
commencement of this action has endeavored 
to purchase from the defendants whatever 
rig~t, title, interest or estate they may have in 
and to the use of the waters flowing from said 
springs and seeps, and has offered to pay the 
defendantB a sum far in excess of the value of 
the waters issuing from the said springs and 
seep~, but that defendants have refused and 
still refuse to sell or transfer whatever right 
or claim they may have to the use of said 
waters to the plaintiff. 

10. 

That on the f.)th day of May, 1939, at a special 
meeting of the Board of Trustees of the Town 
of Sigurd, duly called and held as _by law re­
quired, the Board of Trustees of the Town of 
Sigurd duly passed and adopted an ordinance, 
n-nmber A~4, and entitled: 

''Ordinance authorizing and directing the 
commencement of condemnation proceed­
ings in the Sixth Judicial District Court 
in and for the Countv of Sevier, State of 
Utah, to acq~ire the ~aters of all springs 
and seeps tributary to Ross Creek arising 
in the South'.vest Quarter of the Southeast 
Quarter and the Southeast Quarter of the 
Southwest Quarter of Section 28, Town­
ship 23 South, Range 1 vVest, Salt Lake: 
],rferidian~ in Sevier County, 1Jtah, for use 
hv the inhabitants of the Town of Sigurd, 
s·evier County, Utah, as a water supply 
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for culinary and domestic purposes, and 
authorizing and directing the en1pJoy1nent 
of legal and otlier services in connection 
therewith and the payJnent of the value of 
said spring·s and seeps to persons entitled 
thereto, as ascertained by said court, and 
declarin~ an emergency.'' 

That by said ordinance the Board of Trustees 
of the Town of Sigurd, plaintiff above named, 
declared that it was necessary for the public 
good that the springs and seeps hereinabove 
mentioned and described be condemned and 
the waters thereof appropriated for the use of 
the inhabitants of the said Town of Sigurd. 
That said ordinance was duly passed and pub­
lished on the 5th day of May, 1939. That the 
condemnation of said springs P.nd seeps by 
said Town was not protested by any resident 
tax payer or any other person whomsoever 
within the time allowed by law therefor or at 
all. 

Wherefore, plaintiff prays judg.ment as fol­
lows: 

That an order be made by this Court permit­
ting the plaintiff to occupy the premises and 
u~e the water or water rights sought to be con­
demned and hereinbefore described pending 
this action, and to do such work thereon as 
may qe required for the construction, comple­
tion, preservation and maintenance of a water 
works diversion system and a pipe line dis­
tributing system; that the said defendants, and 
each of them, be required to produce and bring 
forward any and all claims that they or any 
of them have or make to the use of said water 
or water rights, or any part thereof; that the 
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respective interests of said defendants in and 
to said water or water rights he adjudg·ed and 
that said water or water rights herein par­
ticu~ar ly described and sought to be condemned 
be condemned for the use of plaintiff for the 
purposes and to the extent herein set forth; 
that the value of the wate1· or water rights to 
the extent of the defendants' interest therein 
be ascertained in the manner provided by law, 
and when so assessed and ascertained, the 
plaintiff hereby offers and agrees to pay the 
same to the party or parties who may be en­
titled thereto; that the defendants, and each 
of them, their respective agents, servants and 
employees1 be enjoined from in any manner in­
terfering with the plaintiff in the occupancy 
of said premises and water or water rights 
sought to be condemned and the doing thereon 
of the work required for the purposes for 
which it is sought to condemn the said prem­
ises and water or water rights. and that plain­
tiff have such other and further relief in the 
pren1ises as it is by law entitled to, including 
its costs herein incurred. 

WM. A. IDLTON, 
Attorney for Plaintiff. 

Duly verified. 
Filed June 1, 1939. 

8 Order permitting plaintiff to divert and use 
water. Dated June 15, 1939. Filed June 22, 
1939. 

9 Demurerr of defendants George W. Nebeker 
and Emily Nebeker to complaint of plaintiff. 
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10 :~\l.otion of defendants George \V. Nebeker and 
Emily Nebeker to strike, and separately state. 

12 Demurrer of defendant State of Utah to com­
plaint of plaintiff. 

13 Order denying motion to strike of defendants 
Nebeker. 

14 Order overruling demurrer of defendants 
Nebeker. 

15 Order overruling demurrer of defendant State 
of Utah. 

ANSWER OF DEFENDANTS GEORGE W. 
NEBEKER AND EMILY NEBEKER. 

(TITLE OF COURT A.."N"D CAUSE). 

20 Come now the above named defendants, George 
·w. Nebeker and Emily Nebeker and answer­
ing plaintiff's complaint on file herein, adm1t, 
deny and allege as follows: 

r. 
Defendants deny each and every allegation in 
said complaint contained, not herein specifica.Uy 
admitted. 

2. 
Defendants admit the allegation contained 'in 
Paragraph One of said complaint, down to the 
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word "Utah'' in the sixth line thereof. An­
swering- the remaining ~portion of said Par­
agraph One, defendants allege that they have 
no knowledge or information as to the truth 
or falsity of said allegations and for said 
reasons they deny each and aU of Baid allega­
tions. 

3. 
Defendants admit the allegations in Paragraphs 
Two, Three and Five of said complaint con­
tained. 

4. 
Said defendants admit that Rosses Creek unites 
with King's Meadow Canyon Creek and deny 
each and every other allegation contained in 
Paragraph Four of said complaint. 

5. 
Answering Paragraph Six of said complaint, 
defendants admit all of the :tllegations in said 
paragraph contained, do·wn to and including· 
the word "protests" in the eleventh line. De­
fendants deny each and every other a.Ilegation 
in said paragraph contained and fu· _respeet 
thereto defendants allege the fact to be that 
the State Engineer approved said application 
in said paragraph referred to for the diversion 
and use of one-half cubic foot of water per 
second from Rosses Creek from the six­
teenth day of October until the first day of 
April of earh and every year, but that said 
application was approved by the State EnginJ 
Per, subject to the prior rights of these de­
fendants. 

6. 
Answering Paragraph Seven of said complaint, 
deft.:mdantf:; admit that thPy claim an interest in 
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the \rater referred to in plaintiff's -c01nplaint 
a11d admit that they clailn an interest in said 
water under a contract of purchase elntered 
into by nlurwin Bradfield and the State of 
Utah, and the asRignment of said contract of 
purchase by said Bradfield to the defendant 
Georg·e \Y. Nebeker and admit the said Brad· 
field contracted and agreed to pay the State of 
Utah $2600.00 for said premises and water 
rig-hts and that the defendant George W. Neb~ 
eker has assumed and agreed to pay said o bli­
gation. But defendants ·deny that the rights 
acquired by them to said water by virtue of 
said contract and assignment iR their only 
right or title to the described wate!'. 

7. 
Defendants admit the allegations contained in 
ParagTaph Eight of said complaint. 

8. 
Defendants deny the allegations contained in 
Paragraphs Nine and Ten of said complaint. 

Further answering said complaint, these de­
fendants allege as fo~lows: 

!. 
That more than fifty years ago plaintiff and 
his predecessors in interest were the owners of 
and in possession of the following described 
premises, to·wit: 

The East Half (E:Y2 ) of the Northeast 
Quarter (NE1;4) and the East Half (Elh) 
of the Southeast Quarter ( SEl)tJ of Sec­
tion 7; and th~ Northwest Quarter (NWl)tJ 
of SeC'tion 17 and the Southwest Quarter 
(~nV~/1 ) of the Northwest Quarter (NW14) 
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of Section 21 ; and the Northeast Quarter 
(NElfi) of the Northeast Quarter (NE1j4 ) 

of Section 21; and the North Half of the 
Southwest Quarter (~WlJ!) and the South­
east Quarter (SElj1 ) of the Southwest 
Quarter of Section 21. All in Twp. 23 
South, Range 1 West, Salt Lake :Meridian. 

2. 

That the said lands without artificial irriga­
tion, were barren, sterile and without 1naterial 
value, but that if water was applied to said 
land artificially, they would produce large and 
valuable crops of hay, grain and other vegeta­
tion and that by the application of water they 
became highly valuable for agricultural pur­
poses. 

3. 

That more than fifty years ago the defend­
ants, George \V. Nebeker and Emily Nebeker, 
and their predecessors in interest went upon a 
stream of water known as King's l\Ieadow Can­
yon Creek and by means of dams and ditches 
diverted all of the water of said strea1n and 
conveyed it to and upon said land and applied 
the water of said stream to the irrigation there­
of, and thereby produced large and valuable 
crops of hay, grain and other vegetables. De­
fendants further allege that at all times since 
they and their predecessors in interest so 
diverted said water and applied it to the irri@:a­
tion of said landR, the said waters have been 
constantly used by said defendants and their 
predecessors in interest, during each and every 
year from .January 1st to D~cember 31st for 
the irrigation of said lands and at·e now, ex-
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cept for the acts of the plaintiff, being so used 
Ly these defendants. 

4. 
T!1at Rosses Creek referred to in plaintif1 ~s 
complaint and the spring area desc rilJed in 
Paragraph 'r,Yo of plaintiff's complaint, is a 
tributary of King's .illeadow Canyon Creek and 
the water arising in and flowing from said 
spring area amounting to approxin1ately one­
half of one cubic foot of water pe1· second cf 
time are tributary to and part of the waters of 
King'sMeadowCanyonCreek, which waters ·were 
as aforesaid appropriated by plaintiff and his 
predecessors in interest more than fifty years 
ago for the irrigation of the land described in 
Paragraph One hereof, which lands and sa:d 
waters being appurtenant thereto; do now and 
for more than twenty-five years last past, have 
belonged to these defendants. 

5. 
That more than forty years ago plaintiff and 
his predecessors in interest were the owners 

·of !l_Tid in possession of the following described 
premises, towit: 

The 'y est Half (V\Tll:z) of the N orthea:· t 
Quarter (NEl~) and the Southeast Quar­
ter (SElJ.) of the Northeast Quarter 
(NEl!tJ and the Northeast Quarter (NE1;4J 
of the Southeast Quarter (SEl;'J of Sec­
tion Twenty (20), in Township Twenty­
three (23) South, Rang~e One (1) West of 
the Salt Lake 1\1:eridian, containing 160 
acres more or less. 
Also, the Northwest Quarter (NWl/1 ) of 
the Southeast Quarter (SElj,t) of Section 
~"·enty (20), Township Twenty-three (23) 
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South, Range One (1) West of the Salt 
Lake Meridian, containing forty ( 40) 
acres more or less. Containing· in all 'l,wo 
Hundred (200) acres, more or less. 

6. 
That the said lands without artificial irrigation 
were barren, sterile and without material value 
but that if water was applied to said land arti~ 
ficially, they would produce large and valuable 
crops of hay, grain, and other vegetation and 
that by the appli~ation of water they became 
hig;hly valuable for agricultural purposes. 

7. 
That more than fifty years ago the defendants, 
George W. Nebeker and Emily Nebeker, and 
their predecessors in interest, went upon a 
stream of water known as King's Meadow Can­
yon Creek and by means of dams and ditches 
diverted all of the water of said stream and 
conveyed it to and upon said land and applied 
the water of said stream to the irrigation there­
of; and thereby produced large and valuable 
crops of hay, grain and other vegetables. De­
fendants further allege that at all times since 
they and their predecessors in interest s.o 
diverted said water and applied it to the irriga­
tion of said lands, the said waters have been 
constantly used by said defendants and their 
predecessors in interest, during each and every 
year from January 1st to December 31st for 
the irrigation of said lands and are now, except 
for the acts of the plaintiff being so used by 
these defendants, excepting that the rights of 
these defendants to use the waters of King's 
Meadow Canyon Creek are subsequent, inferior 
::tnd subject to the rights of these defendants 
to use said water for culinary, domestic and 

,... .. -
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stock watering purposes and for the irrigation 
ci the lands described in Paragraph U:ae of 
these defendants atfinnative defense hereoi. 

8. 
The King's Meadow Canyon Cree.K arises about 
ten miles south of the lands so owned by these 
defendants and flows in a northerly direction 
to said lands. Because of the length of the 
channel carrying said water, a portion is lost 
by seepage and evaporation. Vvhen plaint.itf 
diverted the waters of Rosses Creek, as set 
out in plaintiff's complaint, it lessened the flow 
of water in King's :Meadow Canyon Creek in 
excess of one-half cubic foot per second, which 
diversion, together with the evaporation and 
seepage, so reduced the amount of water avail­
able for the irrigation of plaintiff's lands that 
it has become, and i~, impossible to irrigate 
and cultivate them as to produce valuable erops 
thereon. 

9. 
That these defendants and their predecessors 
in interest, for more than fifty years last past 
haYe cultivated and grown larg~ and valuable 
crops upon 126~1:2 acres of the land described in 
Paragraph One ·hereof and for more than forty 
years last past said defendants and their pre­
decessors in interest have grown large and 
valuable crops upon the 'forty acres of lands 
described in Paragraph Five hereof and that 
because of and by virtue of the said cultiva­
tion, defendants and their predecessors in in­
terest have irrigated and built a home upon 
the land~ described in Paragraph One hereof, 
where these defendants now reside with their 
family and by means of the irrigation and culti-

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



16 

vation of said land with the said waters, they 
have during all of said time supported and 
maintained themselves and their said family 
in comfort upon said premises. 

10. 

That by the taking of said wafer by plaintiff 
and because of its direct effect upon the 
amount of water available for use from the 
other tributaries of King's Meadow Canyon 
Creek, it will be impossible for these defend­
ants to longer provide support and mainten­
ance for themselves and family upon the de­
scribed lands and that they together with said 
home will have to be abandoned. 

11. 

'rhat because of the taking of said water by 
plaintiff and its consequent and necessary 
effect upon the remaining portion of the waters 
of King's Meadow Canyon Creek and because 
of the waters of said other tributaries being 
by themselves insufficient to flow through said 
canyon to defendant's said lands, other persons 
have now applied to appropriate said other 
streams and to deprive this defendant thereof. 
All of which defendants allege is a direct and 
necessary result of the taking of the aforesaid 
waters by plaintiff for all of which these de­
fendants should be compensated in damages in 
such sum as may be determined by the Court. 

12. 

Defendants further allege that in addition to 
the value of said water for irrigation purposes 
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as aforesaid and in addition to the dmnages to 
other waters and the said lands that will flow 
from the taking thereof for irrigation purpose.:;, 
that said waters did and do now have a special 
and additional value for culinarv and domestic 
purposes for all of which defen-dant should be 
compensated in the total sum of $10,000. 

·"'\Vherefore, the defendants, George W. N e1-
eker and Emily Nebeker, pray that they be 
awarded such sum as damages as will com­
pensate them for the taking of the water, for 
the injury to the other waters caused by sink­
ing and evaporation; for the injuries to de­
fendants' lands heretofore irrigated by said 
waters; for the injuries to defendants' hon1e 
as a residence and for the value of said water 
for culinary, domestic, stock-watering and irri­
gation purposes and for the costs of ~o1Ht 
hereby incurred and for such other and further 
relief as to the court may seem just and equit­
able. 

N. J. BATES AND 

T. A. HUNT, 

Attorneys for Respondent:. 
Nebeker. 

Duly verified. 

Filed October 23~ 1939. 

Paragr~ph 12 and the prayer of the foregoing 
answer of defendants George W. Nebeker and 
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Emily Nebeker were twice amended during the 
trial as follows: 

FIRST AMENDMENT 

26 12. The Defendants Further .AJleg:e, that in 
addition to the value of said watp,rs for irriga­
tion purposes as aforesaid which the defend­
ants allege to be Two Thousand and no/100 
( $2,000.00) Dollars and in addition to the dam­
ages to other waters and the aforesaid lands 
that "'ill flow from the taking thereof for irri­
gation purposes which the defendants allege 
is One Thousand and no,/100 ($1,000.00) Dol­
lars, that the said waters did and do now have 
a special and additional value for culinary and 
domestic purposes of Seven Thou~Sand and 
no/100 ($7,000.00) Dollars for all of which de­
fendants should be compensated jn the total 
sum of ':Pen Thousand and no/100 ($10,000.00) 
Dollars. 

Wherefore, the defendants, Oeorge V\T. Neb­
eker and Emily Nebeker, pray that they be 
n wDxded such sum as dama~es as will com­
pensate them for taking of tl1P said water, for 
the injury to the other waters ean~ed by sink­
ing and evaporation in the sunl of One rrhonsaud 
::-,<1 no/JOO ($1,000.00) Dollars, for injuries to 
the defendant's land heretofore irrigated by 
said water in the su1n of Two Thousand and 
no/100 ($2,000.00) Dollars, for the injury of the 
defendants' home and residence and for the 
value of the said water for culinary, domestic. 
~tock-raising and irrigation purposes in the 
sum of Seven Thousand and no/100 ($7,000.00) 
Dollars, and for the costs of court hereby in­
curred and for such other and further relief 
m~ to the court may seem just and equitahle. 
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SECOND Anl:bJNDMENT 

25 12. The Defendant Further Alleg-es, that in 
addition to the Yalue of said waters for irriga­
tion purposes as aforesaid which the defend­
ants allege to he Two Thousand and nojlOO 
($2,000.00) Dollars and in addition to the dam­
ages to other waters and the aforesaid lands 
that will flow from the taking thereof for irri­
gation purposes which the defendants allege is 
One Thousand and no/100 ($1,000.00) Dollars, 
that the said waters did and do now have a 
special and additional value for culinary, 
domestic and municipal purposes of Seven 
Thousand and no/100 ($7,000.00) Dollars for 
all of which defendants should be compensated 
in the total sum of Ten Thousand and no/100 
($10:000.00) Dollars. 

Wherefore, the defendants, George W. Neb­
eker and Emily Nebeker, pray that they be 
awarded such sum as damages as will com­
pensate them for ·taking of the said water, for 
the injury to the other waters caused by sink­
ing and evaporation in the sum of One 
Thou2:1T'(1 anrl. no/100 ($1,000.00) Dollars, for 
injuries to the defendants' land heretoforr 
irrigated by said water in the sum of Tvro 
Thousand and no/100 ($2,000.00) Dollars, for 
the injury of the defendants' home and res­
idence and for the value of the said water for 
culinary, domestic, stock-raising and irrigation 
purposes in the gum of Seven Thousand and 
no/100 ($7,000.00) Dollars, and for the costs 
of court herehv incurred and for such other 
nnd further reiief as the court may deem just 
and equitable. 
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ANSWER OF DEFENDANT STATE OF 
UTAH. 

(TITLE OF COURT AND CAUS.E). 

28 Comes now the defendant, State of Utah, and 
in answer to the plaintiff's complaint herein, 
denies, admits and alleges as follows, towit: 

1. 
Admits the allegations of Paragraphs 1 and 2. 

2. 
In answer to the allegations of Paragraph 3, 
this defendant alleges that it has no knowledge 
or information as to the truth or falsity thereof 
and for said reason, denies each and every 
allegation therein contained. 

3. 
In answer to Paragraph 4, this defendant ad­
mits that Rosses Creek unites with King'E 
Meadow Canyon Creek, but denies each and 
every other allegation of said paragraph. 

4. 
In answer to Paragraph 5, this defendan· 
alleges that it has no knowledge or informatioi 
as to the truth or falsity of the allegations o· 
said paragraph, and for said reason denies th~ 
same. 

5. 
Admits the allegations of Paragraph 6. 

6. 
In answer to Paragraph 7, this defendant ac 
mits that it claims some right, title, interest o 
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estalQ, in or to \Yaters flowing from said 
sources therein described, which rights or 
claims are hereinaft~r better described. Ad­
mits the allegations of said paragTaph as to 
the execution of a certain contract of sale 
therein de~cribed, but denies all other allega­
tions of said paragraph. 

7. 
~r\dmits the allegations of Paragraph 8. 

8. 

In answer to Paragraph 9, this defendant ad­
mits that there have been negotiations for the 
purchase of rights to the use of water flowing 
from said springs and seeps. but denies each 
and every other allegation of said paragraph. 

9. 

In answer to Paragraph 10, this defendant 
alleges it has no knowledge or information as 
to the truth or falsity of said allegations and 
for said reason denies the same. 

For Further Answer to the plaintiff's tcom­
plaint, this defendant alleges that it is the 
owner of a right to the use of water frorn 
King's :1\feadow Canyon Creek and other 
sources described in the complaint, which said 
right was adjudicated by decree of the Distriht 
Court of the Fifth Judicial District in and for 
the County of Millard, State of Utah, in a case 
entitled Richlands Irrigation Company, a cor­
poration, plaintiff, v. West View Irrigation 
Company, defendant, Case No. 834, in a decree 
dated the 30th day of November, 1936. 

That the said water right is described on Page 
58 of the printed decree as ·follows: 
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''REVERE LAND & STOCK COMPANY 

(a) .Priority: 18~5. Acreage: 3.2. Period 
of U s,e: Aprillst to October 15th. Anwunt 
0.08 c. f. s. maxinmm, and O.Oti c. f. s. mm­
imum. Claim No. 413. Diversion No. 427. 
Point of Diversion: Diversion from King's 
Meadow Creek at a point 650 feet South 
and 200 feet West of the South quarter cor­
ner .Sec. 20, r:L1wp. 23 S., R. 1 W., into an 
unnamed ditch. 
(b) Priority: 1895. Acreage: 44.5. Amount 
1.11 c. f. s. maximum, and 0.7 4 c. f. s. rnin­
imum, from April 1st to October 15th. 
Claim No. 413. Diversion No. 428. 
(c) Priority: 1895. Domestic. Amount 
0.01 c. f. s. Period of Use: .January 1st to 
December 31st. Point of Diversion: as 
described in Paragraph (a) and used for 
domestic purposes of three persons and 
for stock watering purposes for thirty head 
of horses and cattle.'' 

That said water was, at the time of the entry 
of the said decree, and has since, until the tak­
ing thereof by the order of the. court in this 
case, been appurtenant to and used in connec­
tion with the following described real estate, 
towit: 

''The ·West half of the Northeast quarter; 
Southeast quarter of the Northeast quar­
ter: Northeast quarter of the Southea~t 
rmarter, and the Northwesf quarter of the 
Southeast quarter of Section 20, Twp. 23 
S, R. 1 \Vest, Salt Lake Meridian.'' 

That without irrigation, said land is barren, 
sterile and without any substantial value, but 
"\Vhen water was applie~ to said land, it pro-
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duced large and valuable crops- of hay, grain 
uud other crops. 

lU. 
'l'hat on the 19th day of January, 1933, this de­
fendant made and executed a contract by the 
terms of which it agTeed to sell to one l\lurwin 
Bradfield for the su1n of $2500, the land and 
water rights hereinafter described and the said 
purchaser agreed to pay the purchase price 
over a period extending from July 19, 1933 to 
January 19, 1953. That said contract has been 
assigned by the sa1d ~lurwin Bradfield to the 
defendant, George W. NPbeker, who has 
assumed and agreed to pay the balance of the 
purchase price of the said land and water. 
That said contract is in good standing and that 
there is now payable thereon the sum of 
$1,350.00. 

11. 
That without water said land has littk v.L uv 

value, and that the taking of the water has 
damaged this defendant to the extent of the 
halance due on the said purchase price of said 
land and water right, towit: $1,350.00. 

Wherefore, This Defendant Prays that it be 
awarded such sum as damages as will com­
pensate it for the taking of the water right, and 
for the consequential damages to the s.aid land, 
towit: $1,350.00. This defendant prays for 
such other and further relief as the court may 
deem equitable, and for costs of this proceeding. 

JOSEPH CHEZ. 
Attorney General, 

S. D. HUFFAKER,, 
E. J. SKEEN, 

Duly verified. Attorneys for State of Utah. 
Filed November 6. 1939. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



24 

REPLY OF PLAINTIFF TO ANSWER O.b' 
DEFENDANTS GEORGE W. NEB:hl.Kb.Ji 
AND EMILY NEBEKER. 

(TITLE OF COURT AND CAUSE). 

34 .Comes now the plaintiff, and for reply to an­
swer of defendants George W. Nebeker and 
Emily Nebeker, says: 

1. 
Replying to Paragraph Three of the further 
answer of said defendants, plaintiff admits 
each and every of the allegations in said par­
agraph contained insofar as they relate to the 
King's Meadow Canyon Creek proper and do 
not involve the waters from Rosses Creek or 
from the spring area Inentioned and described 
in plaintiff's complaint, and insofar as they 
relate to the said waters of Rosses Creek or the 
said spring area, plaintiff denies the same. 

2. 
Replying to Paragraph Four of the further 
answer of s.aid defendants, plaintiff denies that 
the said Rosses Creek or the spring area men­
tioned and described in plaintiff's complaint 
is an immediate tributary of the said King's 
l\1eadow Canyon Creek, but alleges that said 
Ross.es Creek or the said spring area is only 
remotely tributary to said King's 1\t[eadow Can­
yon Creek and that the waters of said Rosses 
Creek or said spring area seldom, if ever. flow 
into or reach the creek bed of the said King's 
Meadow Canyon Creek. 

Further replying to said Paragraph Four, 
plaintiff denies that the water~ flowing from 
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said spring area, during all of the tilnes n1en­
tioned by said defendants, ever approximated 
one-half of a cubic foot per second of time, and 
alleges that said spring area, in its condition 
before plaintiff in1proved the same, never 
yielded more than one-sixth of a cubic foot of 
water per second of tin1e, except in occasional 
periods of excessive precipitation. 

Further replying to said Paragraph Four, 
plaintiff denies that the waters which issued 
from the springs in said spring area, prior to 
the time plaintiff diverted the same, were ever 
used for agricultural purposes or any other 
purpose or ever reached the lands described 
by said defendants in paragraph one of their 
said further answer. 

3. 
Replying to Paragraph Seven of the further 
answer of said defendants, plaintiff admits 
each and every allegation in said paragraph 
contained insofar as they relate to King's 
Meadow Canyon Creek proper and do not in­
volve the waters from Rosses Creek or from 
the spring area mentioned and ;.described in 
plaintiff's complaint, and insofar as they re­
late to said waters of Rosses Creek or said 
~pring area, plaintiff denies the same. 

Further answGring said Paragraph Seven 
plaintiff denies that the said defendants and 
their predecessors in interest ever used or were 
entitled to the use or owned the waters which 
i~sne-d from said Rosses Creek or from said 
Rpring area from October 15th to June 15th of 
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each year prior to the time plaintiff diverted 
the same. 

4. 

Replying to Paragraph Eight of the further 
answer of said defendants, plaintiff denies each 
and every allegation in said paragraph eight 
contained. 

5. 
Replying to Paragraph Nine of the further an­
swer of said defendants, plaintiff alleges that 
it has not sufficient knowledge or information 
upon which to form a belief as to the truth of 
the allegations set forth and contained in said 
paragraph nine, and basing its denial upon that 
ground, plaintiff denies each and every allega­
tion therein set forth. 

6. 

Replying to Paragraph Ten of the further an­
swer of said defendants, plaintiff denies each 
and every allegation in said paragraph ten con­
tained. 

7. 
Replying to Paragraph Eleven of the t"urther 
answer of said defendants, plaintiff alleges that 
it has not sufficient knowledge or information 
upon which to form a belief as to the truth of 
the allegations set forth and contained in said 
paragraph eleven, and basing its denial upon 
that ground, plaintiff denies each and every 
allegation therein set forth. 

8. 

Replying to Paragraph 12 of the further an­
swer of said defendants, plaintiff denies each 

1 
I 
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and eYery allegation in said mnended parugraph 
tweln~) contained. 

\\nerefore, plaintiff prays judgment as de­
manded in its complaint. 

\VM. A. HILTON~ 
Attorney for Plaintiff. 

Duly verified. 

Filed K ovember 28, 1939. 

Paragraph 8 of the foregoing reply was 
mnended during the trial to read as follows: 

28 8. Replying to Paragraph Twelve of the fur­
ther answer of said defendants, plaintiff de­
nies each and every allegation in said amended 
Paragraph Twelve contained, and alleges that 
the defendants are entitled to recover only 
the fair market value of the water taken and 
the actual damages resulting therefrom to the 
remaining or other lands, established in the 
manner provided by law. 

REPLY OF PLAINTIFF TO ANSWER. O:B, 
DEFENDANT srrATE OF UTAH. 

(TITLE OF COURT .L"N"D CAUSE). 

38 Comes now the plaintiff, and, for reply to an­
swer of defendant State of Utah, says: 

1. 
Replying to the ''Further Answer'' of the 
State of Utah, being a part of Paragraph No. 
9, denies that the waters occupied, taken and 
used hy the plaintiff under the order of this 
court made and entered in this cause on the 
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15th day of June, 1939, are the same waters as 
those mentioned, described and claimed by the 
State of Utah in its said Further Answer a 

' part of Paragraph No. 9, and admits each and 
every other of the allegations in said Further 
Answer, being a part of Paragraph No. 9 con­
tained. 

~. 

Further replying to said Further Answer of 
the State of Utah, being Paragraph 'No. 11, 
plaintiff denies that the State of Utah has been 
damaged to thP amount of $1350.00 by the tak­
ing of said water by the plaintiff, and alleg·es 
that the State of Utah, if in fact it owns or has 
any interest in or claim to the said waters so 
taken and used by the plaintiff, is damaged 
only to the extent of the aetu::~l market value 
of said waters. 

Wherefore, pJaintiff demands judgment as 
prayed for in its complaint. 

WM. A. IDLTON, 
Attorney for Plaintiff. 

Duly verified. 
Filed January 26, 1940. 

BILL OF EXCEPTIONS 

(TITLE OF COURT AND CAUSE). 

1 This cause came on for trial at Richfield, Utah, 
February 29, 1940, before Honorable Lewis 
Jones, Presiding Judge, sitting at request of 
resident Judge, Honorable Henry D. Hayes., and 
a jury; \Vm. A. Hilton, Esq., appearing for the 
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plaintiff; E. J. Skeen, Esq., appearing for the 
State of Utah; T. G. Hunt, Esq. and N.J. Bates 
Esq., appearing for defendants Nebeker. 

THE COURT: Two case8 are here involved­
Kebeker v. SigJird, and Sigurd v. State of Utah 
etal. The understanding is, we are trying· the 
last case first; I am going to require a stip­
ulation between the parties, if they are going 
ahead with the damage case. 

MR. HILTON: No, we are going ahead with 
the condemnation case. 

2 THE COURT: The court will make findings 
of fact on the title to the water, and based on 
those findings the court will instruct the jury 
as to how they are to proceed to ascertain the 
damages, or loss, if any. 

A jury was duly empanelled and sworn to try 
certain issues in the cause. 

6 THE COURT: It is stip-ulated between the de­
fendants, and no objection by plaintiff, that one 
verdict only be submitted -to the jury: a special 
verdict on the question of amount of compen­
sation for the taking of this alleged water. 

7 THE COURT: The record may show that the 
defendants waive the question of necessity, 
since that is statutory. 

\Vhat about this other matter; I assume 
that it will be satisfactory for the jury 
to sit here and listen to the evidence relating . 
to the title to the ''rater, and the court make 
findin!?,"s of fact on the ownership of the water, 
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and after making findings., submit the que.;­
tion of damages to the jury· on written instruc­
tions, they, in turn, will have to pass on the 
facts, as you understand the practice. 

MR. BATES: With reference to the question 
of title, Y onr E.onf.d l11ight, under our agree­
ment of the facts, determine that question in 
advance. I am not sure that I understand just 
exactly what the position of the plaintiff is on 
the question of title. If he saw fit to make his 
:;,tatement - what do you claim to be the 
owner of~ 

},fR.. HILTON: Under the ple:1dings, the own­
ership of the so-called water coming down there 
during the non-irrigation season is not ques­
tioned. Nebeker didn't o'm the water under 
the decree:;, ; that is the Sevier River Decree, 
known as the Cox Deere(\, and as to the so­
called non-irrigating season water, the State 
Engineer awarded it to the city. Of course, 
it is subject to any vested rights. That is our 
contention on that; that our appropriation and 
approval by the State Engineer gives us that 
water, because he can't use it, and that from 
October 15th to June 15th of each year that 
water has been awarded to Sigurrl City through 
the State En!,,-jneer. On the evidence, as· to his 
applying that water to its own use, and show­
jug his title to it, whether he can use it. we 
claim that he can't use it. F.,rom .June 15th to 
October 15th, onr clai1:1 js that very little, if 
anv of it ever reaches the Petersen Creek, 

' . 
·wher0 he conld ymt it to nRf'. "-re are only pay-
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Llg Hnn aere 1or what he could have mad0 
use of . 

.MR. BArrES: In this regard, just what is you.~.· 
claim with reference to the ownership of the 
Water fr01n r\pri~ l~t t'' ,;unP 15th'( 

MR. HILTON: We claim that under the 
;.)tat~ Engincm JF ruling, that he has not us.ed 
it; and as to that, we are entitled to divert that 
water. \YP don't take all that watc:·; we take 
only part of it out of two small springs up 
there. It was only part of their water that we 
tnke. The eYidcrcc ,~.rill sho'v that. 

MR. BATES: Is it your claim that the State 
Engineer's decision, and your application to 
appropriate, gave you a right to any water 
het"~een the 1st of April to the 15th of June~ 

~I.IR. HILTON: That is a question of use, now, 
how much we have interfered with that. We 
will have to take evidence on that question. 

~fR. BATES: On the question of the right to 
the UF'e of water from October 15th to April 
h;t, i~ it your contention that you have a prior 
right to the use of water during those times~ 

9 MR. HILTON: As to the use of it, yes, we 
claim so. 

l\fR. BATES: There will be a question of fact 
tn he determined as to the ownership of the 
wf!tPr during the months of or from October 
15th to the month of April. 

JVTR. HILTON: No, to June 15th. 

J\fR. BATES: To Jnne 15th. 

1\fR. HILTON: Each year. 
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FEBRUARY 29TH, 1~40. 

THE COURT: For the purpoHe of the record, 
what was the result of the conference of 
counsel~ 

MR. HILTON: The result was that we have 
agreed to go ahead and present our evidence 
both on the title and as to the compensation at 
the same time, and the court will determine 
the question of title from that evidence and 
the jury determine the question of compensa­
tion and damages, upon proper instructions 
from the court.. 

l\fR. SKEEN: That is correct. 

l\fR. HUNT: That is right. 

THE COURT: The stipulation may be en­
tered. ·we will make a minute entry to that 
effect. The jury may remain during the tak­
ing of all testimony in the matter. 

10 The plaintiff may go ahead and make a prima 
facie showing on title only at this time. 

MR. HILTON: I doubt that we ca,n separate 
it that way, because we have got to call the wit­
nesses at different times. 

THE COURT: If you have an engineer yon 
can put him on. 

MR. HILTON: We have the engineer that 
prepared this map, and he can identify it, and 
will tell the story. If couns.el is going to make 
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arguments to the jury, we can refer to it. It 
i~ Inade to exac.t scale and it is accurate. 

(Plaintiff's exhibit A 1narked - the Inap). 

THE COURT: Now that counsel are all here, 
what are your suggestions as to the manner of 
procedure. It is n1y opinion that the burden 
is on the defendants as to the question of 
damages. 

:MR. BATES: Yes, and for ownership. 

:.MR. HILTON: I think that is right, Your 
Honor. 

~fR. BATES: There is one other question 
that maybe we can decide on, the question as 
to the quantity of water. I don't know whether 
the plaintiff had in mind the actual quantity 
of water, or whether it is asking for whatever 
water there is in that spring area, let it amount 
to what it will. 

MR. HILTON: As to the quantity of water 
right at this time I don't care to stipulate on 
that. I think that will come in on the proof 
of the plaintiff. That can be determined later. 

MR. BATES: I "\Yant to make this request; 
that we have an order of permission to gio into 
the \Vater system that they have built to make 
the necessary measurements to determine the 
water. 

11 MR. HILTON: No, Your Honor. I would say 
it is wholly different water, because it is not 
a question of the water we are now taking or 
divertin!!" · it is a question of what is the value .....,, . 
of that water, what it would have heen in their 
native state before the court made any order 
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whatsoever - to show the value of that water, 
or quantity of water, now being diverted 
through the systern that is put in there. 

THE COURT: Let's see, we agreed that the 
trial judgp here made an order of temporary 
occupancy. 

MR. HIL'JlON: Yes. 

THE COURT: Apparently made ex parte. 

MR. IDLTON: The order was ma.de on June 
15, 1939. 

MR. BATES: That was after you had com~ 
pletely taken possession of everything - put 
it under lock and key. 

MR. HILTON: I think it was. 

MR. BATES: What they have taken is what 
we want to know. 
MR. HILTON: That is what the evidence will 
show. 
MR. BATES: For that reason we ·ask for per­
mission to go and make the necessary measure­
ments of water, to see what water there is 
there. 

THE COURT: I am just wondering if we can­
not save time by requesting the plaintiff to put 
their engineer on to identify the map and for 
the record describe the general characteristicB 
of the country, and have him testify how much 
water there is going down the pipe-line there 
without throwing too much burden on you in 
any way. 

lVt:R. ffiLTON: If the court please, is counsel 
going to make an opening statement to the 
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jury? I would like to hear what that statmnent 
12 is, or if b.e is g·oing to waive it and go dght 

ahead with the proof. A_nd also, if there is no 
objection to this map, which is plaintiff's ex­
hibit A, it is offered in evidence. 

THE COURT : It may be received. 

illR. HILTON: As to this quantity of water 
that is in our pipe-line, that it is the quantity 
of water taken from those springs, and if 
measurements are made of that at this time 
by the defendants, I think it is wholly differ~ 
ent water. Furthermore, at this time it has no 
bearing upon the case. It is wholly outside the 
issues. There is no issue as to it, at all. 

MR. BATES: It is vitally material. 

THE COURT: You filed a condemnation 
action, and you are asking for certain things. 
What are you asking for? 

MR. HILTON: We are asking the value 
of certain water that has been taken. It will 
take evidence to go to prove those things. Now, 
''f\ have an allegation here that some of this 
water does not even befong to the defendants, 
at all. How should that be measured and 
fixed now~ That qurstion comes up later on. 
'rhe issue here is, does hr- own that \Vater. and 
th(l hnrdcn is on him to prove that he owns it. 
Let him prove that be owns it, before there ts 
any mea~mrement of it. 

THE COURT: You have asked for certain 
things. You have asked that you be permitted 
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to occupy the premises and to use the water. 
You do not describe the water. 

M.R. HILfON: Yes, the water i~ described iu 
the complaint from two springs. 

13 MR. HILTON·: The question is how the tak~ 
ing affected the land, the value of his land by 
taking the water from those two springs. 

MR. BATES: That is not the question, at all. 
The question is what is the reasonable value 
of the water that they have taken from us. 
What incidental damage has the other prop~ 
erty sustained~ 

THE COURT: We can go ahead on that 
matter of value as we go along. But now the 
question is whether the plaintiff will offer some 
proof as to how much water they claim they 
took, or whether the court wiil let the defend~ 
ants go up there and measure some water. In 
some way, we have got to get that into the 
record. 
MR. BATES: As to what they have taken, 
that is another question, but certainly the water 
that is running in the pipe, is a fact that will 
help Your Honor to arrive at what the facts 
are. That is all we are asking for. 

MR. HJLTON: The statute says that in all 
conden1nation proceedings, the value of the la~d 
affected by the taking, must be considered m 
connection with the water taken. 

THE COURT : Are you proceeding under the 
general condemnation, or under the city or 
town statute? 

MR. HILTON: Both. It says in all condem­
nation proceedings the val{Ie of the land 
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ufferted must be considel'(•d in connection with 
~he \Yater right taken. 

14 THE COURT: Gentlenwn, if this con1plaint 
were before the court on demurrer it would 
be a different situation, but here we are in the 
trial of the cause. There is some question in 
the mind of the court as to whether or not thE: 
complaint is definite enough to grant what you 
are seeking. 

:JIR. HILTON: \V s are seeking the water 
from those two springs. The court has already 
ruled that it was definite enough. It was 
raised on demurrer. Judge Hayes has ruled 
on it. vVe have taken all the water that is issu· 
ing fron~ those springs. 

THE COURT: What is your position with 
regard to permitting them to go and measure 
that waterY 

~IR. HILTON: That that water that is going 
through the pipe line now - it is wholly im­
material. 

THE COURT: From these two springs? 

:MR. HILTON: The only water that goes 
through the pipe is from the two springs. 

THE COURT: Do you object to their measur­
ing the two springs? 

J\1:R. HILTON: Except that it would be wholly 
immaterial. The question is, Iiow did jt affect 
the value of his land by the taking of the water. 
That is our contention. I say it is wholly im­
material at this time to measure the water that 
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is going through that pipe line now. It is not 
evidence in this case. 

THE, COURT: Do you care to offer any tes 
timony as to how much water you took under 
that order of occupancy~ 
MR. HILTON: I would not say that we would 
not care to. I still say that it is immaterial. 
It is not evidence in the case. 

THE COURT: I do not want to discuss it in 
the absence of the jury. The court is going to 
permit the defendants to get some evidence in 
the record on the amount of that water, either 
by your proving it, or permitting them to 

15 measure it. Did you serve notice on these gen­
tlemen when you obtained this order for tem­
porary occupancy1 
MR. HILTON: Yes. 
THE COURT: Who did you serve~ 
MR. HUNT: He never served me. 

THE COURT: If that is the situation, then, 
your order is probably void, unless you want 
to consent to that measurement. The court 
can set aside the order of temporary occupancy 
right now. .,._.'._ 
:MR. IDLTON: I don't think it is admissible 
at this tim~ as to whether the court wants to 
go out and measure the water. 

THE COURT: Unless you want to consent to 
an inspection by the def~ndants of this water, 
the temporary order of occupancy will be set 
aside, and the possession of the springs 
awarded to the defendants pending the outcomE! 
of this litigation. 

16 MR. HILTON: Well, if that is the order of 
the court, all right. Would the tf~stimony ot 
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that water of Rosses Creuk, .Mr. Bates, be ~at­
isfactory to you, the measure1nents n1ade by 
~lr. Hardy, the engineer, on the n1easun'1nentt~ 
of the water in 1937 °/ 

MR. BAT,ES: I don't believe I would want 
to be bound by the measurements of .Mr. 
Hardy. He was the engineer for the town 
through all these proceedings, when it was ar bi­
trarily taken away from us. I don't believe we 
would want to be bound by it. 

~1:R. HILTON: I am willing to do this, say 
we amend paragraph two of our complaint, 
where we say water in the amount of .15 of a 
cubic foot per second, or approximately fifteen 
hundredths of a foot per second - seventy 
gallons per minute. 

THE COURT: Would that be the amount of 
water you are seeking to condemn 1 That is 
one of the questions we are getting into? It 
is up to the plaintiff whether he wants to amend 
the complaint, or not. I am convinced that the 
complaint should be more definite, so that we 
can tell what you are taking here. Who is 
your witness that you want to go up Y 

:MR. BATES: Oscar Anderson. 

THE COURT: -what hour do you want to 
make the measurement? The to~n will send 
a man up there; let the man with the keys 
unlock the box, and let the engineer make his 
measurement. 

MR. HILTON: l\Ir. Hardy can go up there 
with him. 
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l1'l-tANS PETERSEN, for defendants, testi­
fied: 

DIRECT EXAMINATION: 
By Mr. Bates. 

17 Age 66. Reside at Salina, have lived there 25 
years; before that lived at Koosharem. 

Q. Do you know the drainage area lying over 
to the east of Richfield, in those hills known 
as King's Meadow Creek f 
A. Yes. I traveled along that creek all tho 
way down from the head of it; a good many 
times; summer and winter. 

Q. Did you know a stream of water that is 
tributary to I{ing 's Meadow Canyon Creek, that 
comes in from the hills on the east of the can­
yon, about opposite where the road comes over 
the west hills there, a dug-way road, which 
creek has been frequently referred to and 
known as Rosses Creek f 
A. Yes, sir. 

18 How far back in your life do you remember 
of first seeing that stream f 
A. Well, I could not tell you the year, but al­
most all my life, fifty years, going back as far 
as the '80's. 

Q. Going back as far as the '80's, what has 
your memory been of those years you would 
travel up and down and see that stream from 
time to time~ 
A. I could not tell you the- years, but I have 
known that stream ever since I was a small 
boy. 

Q. During your early life did you travel up 
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and down this drainag·e area of King's :Meadow 
Canyon Creek"? 
Yes, sir. I was interested in the canyon, in 
driving cattle there; that experience goes back 
to my boy-hood days. 

19 Q. You may state whether or not you are 
familiar with the topography of the ground, 
this canyon, down through which Rosses Creek 
goes, to the main King's Meadow Creek; have 
you been up through there~ 
A. Yes, I have been up through there; am 
acquainted with the canyon that Rosses Creek 
goes in; has been several years since I was up 
and down the creek, maybe eight or ten years, 
since I was up over the creek. 

Q. Do you have a general memory of its con­
dition as it was when you were up and down 
the creek~ 

MR. HILTON: I was going to object to that 
on the ground that it was too remote. This 
relates to title~ 
A. Yes, I have. 

!fR. BATES: Q. Describe to the court, as you 
remember, those early conditions~ 
A. It seems that the creek in early days, and 
even the last time that I remember anything 
about it, the amount of water in there varied 
some. Sometimes there was a lot more water 
than there was at other times.· I don't remem­
ber that I have seen the stream dry. Ther~ 
was always water where the stream emptied 
into the main channel. 

20 Q. Up to this place labeled the Petersen 
ranch, and on up stream, and finally to a point 
where a blue mark shows a union of two creeks, 
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one bearing over towards the left of the map 
and the other going straight on toward the 
southern portion of the map; are you acquaint­
ed with the various positions~ 
A. I believe so. 

MR. HILTON : Which would he north 1 

MR. BATES: I assume that up here would 
be north, and the bottom south. The arrow 
points to north. 

Q. Now, there is a road going along that 
meadow, Mr. Petersen, following in general the 
same course as the dark colored lines near 
King's :Meadow Creek and Petersen Creek. 
There is a line almost parallel v.rith it, two lines 
close together, going up stream and crossing 
the creek at the point where I am now point­
ing, and then staying on the easterly side of 
that creek until it crosses RosRes Creek. That, 
if you understand, is representing the highway? 

A. Yes, sir. 

Q. Do you know how long that highway has 
crossed the creek between the Petersen ranch 
and Rosses creek. How long f:'ince that road 
was built there~ 
A. I recall - my recollection was that road 
stayed on the west side all the time, with the 
exception of a forked road that used to go 
there and went down to the old Petersen ranch, 
the way I remember, until recent years. It is 
just four or five years,; up until that time the 
road when it came to the point, now crossed 
the creek and continued on the west side of the 
creek. 

Q. Is that the route you usually traveled 
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when you \Yent up and do\vn that road, or ir1 
the 1noving of livestock f 
A. Yes, sir. I also used freight outfits up 
there, on the west ~ide of the creek. 

Q. Is the point here, as you understand the 
map, and remember the conditions. about the 
true point where Rosses Creek and Petersen 
Creek join~ 
A. It looks about right. 

Q. So that when you traveled up and down 
that road in those days, the point where you say 
the water joined from Rosses Creek to the 
Petersen Creek, would be down near that point? 

A. Yes, sir, that would have been on the east 
side of the road as it was in the early days. 

23 Q. ·What is your men1ory as to the time of 
year, if you have a memory, that you would 
see the stream very small there 1 

.A. It seemed that the stream varied consider­
ably, according to. the heat and the water con­
ditions. Some times no s.tream of water in 
there on Rosses Creek and other times it was 
quite small. I refer to the \Yater conditions, 
longi dry spells, it seemed to be short. When 
we had water, there was a bigger stream. 

Q. Are you able to describe accurately th3 
physical conditions aside from the water in the 
Rosses creek canyon 1 

A. The bottom of the canyon is quite narrow, 
with a sort of wash running up and down right 
through the bottom of the canyoni that the 
water runs in; here and there along the line 
vegetation grows along the creek bed, so that 
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the water that comes down is confined to a nar­
row channel, all the way. 

24 Do you remember the area up in the head of 
of the canyon where the water arises~ 
A. Yes, there is not much difference all the 
way up. It widens out there a little more. 

Q. What is your memory in reference to the 
place where the water comes from the g:round 
- springs or seeps, or anything of that kind 1 
A.. It seems that the water seeps up along back 
quite a little piece there. I would not call that 
much of a spring. More of a seep. 

Q. Have you been up in that canyon since the 
town of Sigurd diverted the water into the pipe 
line~ 

No. sir. 
Q. You haven't been up since then. Do you 
remember a place up there as you traveled 
through the canyon where there wa.s just a 
small flat on the north side in the creek bed 
that was inclined to be a little more marshy, 
a little more swampy, ·with a little more evi­
dence of water~ 
A. Yes, sir. 

Q. Can you give the court n fairly accurate 
description of the physical conditions there 1 

about how large this spot is~ 
A. Well, it is a little flat up in the canyon, not 
very large. It is covered with grass, used to 
l)e, and water seeped out of it. The water went 
down Ross creek. 

25 Q. Are you able to give the jury a judgment 
as to the amount of water you have seen there 
from time to time coming down there~ 
... \. Now, I don't know- as far as -not too 
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n1any inches or feet. I could not tell you; 
well, l seen plenty of water t11ere to go 1u rive 
or six good furrows, and l have seen it ~ 
first, I \Yould like to ask where do you want rne 
to see this water was, at the mouth or up in 
the canyon~ 
Q. I am going to ask for both. \Vhere are 
you referring to now~ 
A. Up in the canyon. I have seen the stream 
where there was fi\·e or six fulTows of water, 
good furrows of water, and I have saw it 
where there was not more than one furrow. 

26 Q. Tell me whether or not there was a s.tream 
of water coming from the south down through 
the channel that is referred to as the Petersen 
creek, and uniting with Rosses creekl 
A. Yes, sir, there is a stream of water all the 
way from Meadow Valley down to Old PeterJ 
sen ranch; over by the Brimhalls ; all the way 
down to the Petersen ranch~ 
Q. When those streams united, how far down 
the canyon did they go during the major por­
tion of the time~ 
A. The Rosses creek and Petersen creek were 
united, going· on down the canyon, down toward 
the Petersen ranch country; there has always 
been a stream there. 

27 Q. Sol that ·after the'se streams united, the 
stream would be serviceable for irrigation pur­
poses? 
A. Yes, sir. 
Q. I will ask vou whether or not during those 
years you kno~ of this w~ter being used for 
irrigation purposes on any of the places on 
down the stream? 
A. YeR, that water was used on what we call 
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the Petersen ranch in early days; I mean when 
I first knew it; possibly as early as 1890. 

Q. So you recall definitely there was usually 
a stream of water flowed out of Rosses creek 
and united with Peters.en creek~ 

A. And these two streams as a rule went on 
down, and were used for irrigation purposes 
on the Petersen ranch. 

Q. Do you know anything about the amoun1 
of g1round that was irrigated in those days with 
that water¥ 
A. No, I could not tell you just how much 
ground that was irrigated. 

Q. Do you have any knowledge as to whether 
or not ditches were made so as to carry that 
water on down stream further than the Peter­
son ranch from time to time and used on what 
we know as the Nebeker ranch~ 
A. Yes, sir, and that also dates back to the 
early days. 

28 Q. Do you know of this water being used on 
any other place at any time other than on either 
the Petersen or the Nebeker ranch~ 

A. No; it was used before this time on the 
little flat above the Petersen ranch, below the 
reservoir. 

CROSS- EXAMINATION: 
BYi Mr. Skeen. 

Q. You ha:ve referred to the Petersen ranch 
and the Nebeker ranch. Those ranches are the 
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two that are indicated on the map, exhibit A, 
are they'? 
.... :\.. Ye8, sir. ~rhe Petersen ranch is the one 
indicated in purple; I don't know just the quan­
tity of land that wat' irrigated on the :Peter­
son ranch, possibly twenty or twenty-five 
acres ; crops grown in the early days, in the 
'90's or thereabout3 were hay, gTain and pota­
toes; they constructed ditches to carry "~ater 
out onto the Petersen ranch for irrigating the 
alfalfa and grain; they diverted the water; it 
is several years since water seems to have been 
taken do"\\'11 below. 

29 Q. But prior to that time for quite a number 
of years, at least, you saw it used on the Peter­
sen ranch~ 
A. Yes, sir. 

Q. Are there any actual meadows on the 
Petersen ranch~ 
A. Yes, sir. (Indic!lting on map, exhibit A, 
about when~ mAadows are located). House is 
indicated by a little square pencil mark; ..,ne 
meadows come up right north of the house; 
there was a hill running down to the point of 
the hill, and then cornering, has always been a 
meadow since I can remember, from the house 
down to the green part of the map marked 
Pond· there has alwavs been a meadow on thr ' ~ 
ranch since I have known it; it stayed wet dur-
ing the summer period. 

30 Q. Any hay cut, at all, or was it just used 
for pasture~ 
A. They used to cut hay there from 1890 down 
to 192'5 or 1930, thr1t is when the Petersens owned 
the ranch, and then the years that the Ander-
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sons owned the ranch, too, they cut hay a good 
many years, too. 

Q. Were those springs that you saw, did those 
springs arise where the ground was damp, and 
water percolated through the ground~ 
A. Yes, they were up at the head; they were 
not merely springs gushing out of the g,round; 
it seems that the head where the water springs 
out, there is quite a meadow up there, and a 
little boggy, and the water just seeps out of 
them, and little seeps below - I don't know 
whether it is just spots or little seeps below 
again; little damp spots where the water seems 
to increase, a little more water, and fina.Uy 
finds its way from this spring area and gathers 
in Rosse8 creek and joins Petersen creek. 

31 Q. Now, could you indicate on the map the 
Petersen ranch, what land approximately was 
under cultivation devoted to raising alfalfa 
and grain at the times you have mentioned? 

A. Here is where the home was, and :they 
farmed this land out here, indicating the por­
tion that is meadow; they farmed this; they 
took water out here and farmed this ground 
here, and then they farmed a piece out around 
here, indicating east of the meadow; they 
farmed out here, both east and west of the 
meadow. 

FRANS PETERSEN, recalled: 

CROSS-EXAMINA,TION: 
By Mr. Hilton. 

Q. Now, Mr. Petersen, when you say you 
traveled up along the canyon road there, you 
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had reference to traveling up and down Uw 
l!der~en creek, didn't you'? 
A. Yes, sir, the canyon is one that extends fur­
rher south from Rosses creek. 

32 Q. I n1ean by that, at the junction with Peter­
sen creek, that Petersen canyon extends fur­
ther south, and isn't it true King's 1'leadow 
Creek canyon is really below the Petersen 
ranch. It has always been understood in that 
community that these 'Springs and wells that 
are on the Petersen raneh are usually called 
the King's :Meadow springs, are they not~ 

A. Yes, the only name is King's ::1\'Ieadow ean­
yon. These springs were always called tlw 
Petersen springs; Petersen creek is fed by a 
number of streams on the way down south; am 
acquainted with Chrises creek, that en1ptie8 
into Petersen creek further south. 

Q. You are acquainted with the Brimhall 
~prings1 

A. Yes, sir. Brimhall springs sink before 
they ·ket to the Willow ·Patch springs. At 
Brimhall there is quite a stream of water, and 
it runs doy.·n for a n1ile or such a matter and 
sinks, then when you get down to the Willow 
Patch. then you have got this other stream 
that comes in, a little more springs, they de­
velop right at the Willow Patch; we have the 
Brimhall springs and then run for a mill? or 
Rueh a matter and then sink, and then we get 
down here, we have a little draw, and then a 
stream at the Willow Patch. We have these 
other streams that come in below here, they all 
form PetPrsen rrPek. 
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Q. Now, you observed the water in Chrises 
creek~ 

33 A. Yes, sir. 

Q. Did you observe it in Chrisses creek at all 
times as you say you observed it in Rosses 
creek~ 

A. Yes, sir. 

Q. ·Well, state whether or not there was more 
coming frmn Chrises creek than you ever saw 
coming from Rosses creek~ 
A. Yes, I think it is a big1ger stream; well, 1 
could not say how much, but it is a bigger 
s.tream; not four or five times bigger, no, not 
that much, but considerably bigger. 

Q. How far is the old road from the junction 
of Rosses creek and Petersen creek~ Do you 
know what I mean by junction~ According to 
the map, there is the Rosses creek and th\1 

Petersen creek. How far to the west is this 
junction~ 

A. Oh, possibly anywhere from twP-nty-five to 
fifty yards. 

Q. What is the situation right at this junc­
tion f Isn't there a large depression right 
there at that junction of these two creeks, thai 
is a large hole f 
A. No, not particularly; I don't know that 
there is any hole at all. I don't think much of 
a hole. 

34 Q. You think it is a level country there, do 
you~ 

A. No, it has plenty of falL 

Q. Now, as you observed the conditions here, 
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you observed \Yillows or trees growing ou 
H.osses creek up from l>etersen creek t 
A. :K ot very many. 

Q. Some distance up Rosses creek isn't there 
some gTo\vth therQ right in the bed of the creek'? 
A. Not to speak of. On the sides of the creek 
bed there are bushes of different kinds grow­
ing there, sarvice berry bushes along there. 

35 Q. Going up Rosses creek, how far do you go 
before you find willows or g-rass? 
A. There is not much grass nor willows till 
you get up where the water starts. 

Q. vVell, as you were d;riving along there Oil 

this road that was twenty-five to fifty yards 
west of Rosses creek, did you ever stop at that 
junction for any purpose1 

36 A. Yes, sir, used to get water there; I stopped 
there and went over to Rosses creek to get good 
water many a time; at the mouth that runs 
into it. 

Q. How big would the stream be~ 
A. Sometimes quite a stream of water; othet 
times it was smaller; the channel where it came 
out was mighty small channel, a narrow chan­
nel; well, maybe eight inches wide. 

Q. Did you ever water your horses there~ 
A. Yes} sir. 

Q. Did you have to puddle it to water your 
horses~ 

No, sir. 

37 Q. Did you ever water your horses in Chrises 
creek! 
A. Yes, sir. 
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Q. Now, when you were driving1 up there, ctid 
you drive your wagon right up to the head of 
the springs, up to the top of the spring in 
Rosses' 
A. N (', sir, did not drive the wagon up there 
at all; either went afoot or horse back. 

Q. I see. Now, you said that you estimated 
the amount of water at the main spring, didn't 
you, you said there was. probably enough water 
there for five or six furrows 1 
A. I don't think I said at the head of the 
spring; I said there was, possibly had seen 
water enough for five or six furrows in the 
stream; other times it was, down less than thatr 
I would not say right at the head of the spring; 
I said in below; I don't know just exactly what 
there was at the head, because that water was 
spread out, aJld the seeps mixed below. 

Q. Now, if there was enough water for fivo 
or six furrows at the spring, just below the 
spring, how much water would you say there 
would be down below the junction of the two 
creeks~ 

A. I could not say exactly ho\v much there 
would be; my observation was that it would 
sink and raise all the way down the creek, and 
some places there would be quite a sourc_e of 
water, and it would escape and co1ne up below, 
and then raise again, and sink again. That is 
\vha.t I mean by the water sinking and raising 
up again. That is my observation in that little 
canyon. 

38 Q. If there were five or six furrows of water 
from this main spring, there would havP. to 
be some evaporation -
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.. .\. There would be unless there was soine 
water accuinulated down the ::;tream. 1 do know 
that the strean1 see1ned to be- a good deal the 
same size all the way do·wn, only where, as I 
said before, where it sunk in the sand, and then 
raised ag·ain n1aybe below. 

Q. Did you when you saw it up there at the 
spring, just below the spring, \Yhen you esti­
mated. five or six furrows, did you on the same 
day see the water at tlw junction of the rivers, 
or the junction of the creeks~ 
~\.. I do not know that I can recall of any 
time when I noticed both places the same time. 

Q. You said that sometimes you had seen that 
creek when there was mon~ water in it, ancl 
other times you had seep it when there was 
little water in it~ 
A. Yes~ sir there was a good deal of evapora­
tion; there was less in it during the heat of the 
day than there was at any other times of thA 
day; I said I laid it to that thing. 

39 Q. On those times when there was less water, 
where was it; at what point on the Ross(~S 
creek~ 
A. I could not tell you what point, because 
I may have been from one end of it to the 
other. ·When I was on Rosses creek, I usually 
rode through the creek, from the bott01n all 
the way up, and maybe back again. 

Q Can you tell us what the situation would 
be say in the month of June on the creek? 
A. Generally a very good stream oif water 
through June. 

Q. You noticed it would increase some in 
rainy weather, in a rain storm? 
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A. Certainly. 

Q. Now, have you s,een Petersen creek dry? 
A. Yes. I could not give you the time of the 
year, but I have seen Petersen creek when 
there was a good stream at the head of the 
ditch, and when you got down to about where 
the two streams come together I have seen it 
sink again, right in the heat of the day I have 
seen that, but not very often. 

40 Q. Have you seen it dry below Rosses creek7 
A. I have never s.een Rosses creek dry, but it 
may have been, but I never saw it when it was. 

Q. vVould you not say that the majority of 
times that you drove up there, you didn >t pay 
any attention to Rosses creek or Petersen 
creek~ 

A. No, I think I generally paid attention to 
them, because water was some object to us, to 
me. Generally for our teams to water; it is a 
long ways between water when you are driving 
stock, too. They were mighty anxious to find 
those creeks. 

Q. Now, as to the cultivation of land on the 
Petersen ranch, as I understand you, you said 
that, this water from Petersen creek was used 
on the Petersen ranch 1 
A. Yes, sir. 

41 Q. You stated that so many acres were under 
cultivation. Now, did you ever see the water 
from, Petersen creek actually flowing on the 
land on the Petersen ranch 1 
A. Yes, sir. 

Q. Now, you are familiar with this Petersen 
rancl1. You know, don't you, on this Petersen 

-
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ranch that there is a large pond here, don't 
you"? 
A. Yes sir, there is now; no pond there years 
ago. 

Q. Isn't it a fact that most of that 1neadow 
was watered there fron1 sub-irrigation, or from 
the waters of those springs 1 
A. K o, the whole thing was actually boggy 
and wet, and these springs, my recollection 
was, that they run down through a channel into 
the Nebeker ranch. 

42 Q. There is a good deal of that that was actu­
ally a meadow, wasn't it~ 
A. Yes, sir, they cut hay from that meadow; 
any water that come from Petersen creek 
would have to be used on this higner ground. 

Q. How many acres would you say wa.s irri­
gated- from Petersen creek water~ 
A. I estimated before from fifteen to twenty­
five acres, but I am just guessing at that. 

Q. That was the combined flow, wasn't it, of 
Petersen creek, that went in there~ 
A. Yes. ~jr. I didn't actually measure that 
acreage. 

Q. When was the last time that you saw 
twenty-five acres of land irrigated from · 
Petersen creek water~ 
A. I could not give you the year, but when 
the Anderson people run the farn1. They 
farmed, I think, about that much land. 

43 Q. ·Was the diversion ditch right on the farm~ 

A. No, it is a little above the farm where they 
took the water out. 
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Q. There is some of that farm there, directly 
east of the Petersen creek, that is much higher, 
isn't it~ 
A. Yes, it is a little higher. 'rhey brought 
the ditch above, struck around here, and run 
it down through the fann. There is a little :till 
that they constructed. 

Q. What kind of soil did it go through~ 
A. Well, they have got a sandy soil there, 
sandy loam, and some clay. 

Q. Isn't it true that a great deal of water was 
lost through evaporation and seepage in those 
ditches~ 

A. I don't think they lost much water from 
the main channel around onto the farm. It 
wasn't far enough to lose much. 

GEORO E PETERSEN, for defendants, tes­
tified: 

DIRECT EXAMINATION: 
By Mr. Bates. 

44 Age 63; reside at Glenwood. Lived in this 
county all my life; engaged in agriculture and 
livestock. 
Q. Do you know of a place over across the 
hills east of Glenwood that has been spoken 
of here and is commonly known as the old 
Petersen ranch~ 
A. Yes, sir, I think so. 

Q. Do you know who originally owned that 
place~ 

A. rt,here has been different parties. My 
father used to own that a few years back. 
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Q. \Yhen did your father own that property'/ 
~'L He owned that particular country, I think, 
in the ''70's, 1870, up until ahout 1B99. 

Q. To what extent were you there during 
those yearsl 

·well, when I got large enough to ride, 1 n 
fact, before I was large enough to help and to 
work, we lived there in the sum1ner time, and 
father took care of the place. 

45 Q. Did they grow agricultural crops on the 
property? 
A. \Yell, we raised corn, grain, potatoes and 
hay; the water came right off the meadow; he 
had springs right there on the place. They 
could take it around that, on the east of the 
creek and irrigated that wild hay. On the west 
of the creek we got the water down the King's 
:\feadow canyon. That come down. Vve irri­
gated the high ground and part of the meadow. 
We put up wild hay. 

Q. There is a rock house, an old rock house 
standing there on the property? 
A. At King's Meadow. ·We used that on the 
we~t, just west of the house and north, north 
and west, on the east of that big1 wash. 

Q. Do you remember about what amount of 
ground was irrigated from the King'~ 1\'leadow 
creek? 
A. Well, I don't know just exactly how many 
acres, but it was, I should judge, around about 
thirty acres, perhap~ a ljttl0 };r1: .. , · 

Q. Is there a tributary to that stream that is 
referred to as Rosses creek? 
A. Yes, sir. There is a spring by the nan1e of 
Rosse~ creek, Rosses spring, that was one of 
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the tributaries to that water that we irrigated 
with. 

46 Q. Was the water from Rosses creek, part o1 
the water that was used in the irrigation oi' 
those grounds in those days ? 
A. Yes sir, there was hardly a summer there 
for years but what we would go up during the 
summer and clean out that ditch and bring all 
the water we could get from that spring. 

Q. Did you clean out the rocks and brush that 
gathered in the channel~ 
A. Yes, we would go up that narrow channel, 
we would keep it as narro·w a channel as we 
could to get as much water as possible. 

Q. Do you have a judgment as to the quan· 
tity of water that was in the stream up 
towards the head~ 
A. I don't know much abouJ the measurement 
of water. I don't know, but I would say, I be· 
lieve there was close to a half a second foot of 
water at the head of the spring. 

MR. HILTON: I object to that. He has, stated 
that he didn't know liow to measure water, and 
could not measure it, yet he would estimate a 
half of a second foot of water. 

MR. BATES: Q. Have you been using water 
for many years~ 
A. Yes, sir. 

Q. Have vou seen streams and been around 
people wh~ know streams and have you heard 
estimates made by users of water. quoting the 
number of feet in streams~ 
A. Yes, sir. 

47 Q. Let me ask you a little further. ·Was that 
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portion about the an1ount of water that was 
usually :t'ound in . the upper po1~o'n . of that 
streamJ 
A. By keeping the channels cleaned out, 1 
would judg·e about that, yes, sir. 

Q. ''l1at if anything would happen there to 
change the quantity of water~ 
A. If those channels were not cleaned, they 
would fill up. The sediment would fill it up, 
so the water would not come down. 

48 Q. As you come on down the stream, was there 
some fluctuation or varying, in the quantity of 
water~ 

A. Yes, unless it was made clean. Rubbish 
gathered there, and it would check it up. 
There would not be as much water as you come 
do~ lower, towards the point of the hill. 
There wasn't as much water as there was at 
the head; that is where it empties into the 
King's Meadow Canyon, or into the Petersen 
creek. 

Q. Would the quantity that flowed into the 
Petersen creek vary from day to day depend~ 
ing on how well the channel of the stream wa.s 
kept open~ 
A. Yes, sir, it checked up in the month of 
July and August. There wasn't as much water 
as there was during the other months, I don't 
think. It seemed to vary quite a bit. 

Q. What was the condition at the head of the 
stream with reference to those months, July 
and August~ 
A. I could not see much difference in the 
water at the head. A little less in June, on the 
coming of the warm weather. 
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Q. Have you in your testimony given us a 
general description of that stream and the use 
of that water during those years, during the 
years from 1885 to 1896¥ 
A. Yes, sir. 

49 Q. To what extent have you observed the 
conditions since that time¥ 
A. Since that time I don't know much about 
it, only that is extensively, up to the last six 
years. I don't know as I have crossed the 
creek, but different seasons I (used to haul 
wood there every fall. 

Q. In hauling wood, did you go up and down 
this Rosses creek canyon~ 

A. I have crossed it right at the junction. 
I have never been right up into the creek sine~ 
I left the ranch. 

Q. An old road goes up and down that can­
yon there? 
Yes, sir. 

Q. You went right up Petersen creek 'canyon, 
did you~ 
A. Yes sir; in wood hauling. 

Q. ·Well, what was your observation with ref­
erence to the water flowing at the junction of 
the creek during those periods when you crossed 
with your wood hauling work~ 

A. I don't believe there is as much water there 
as there used to be a few years hack. I think 
the water has decreased. 

Q. What years do you say that the water 
seeined to have decreased~ 
A. From the time we left the ranch, about 
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'99, up until the last tweh'e years I have crossed 
there in the fall of the yt>a r. 

50 Q. Did the water that can1e fron1 that section 
in part serve for the irrigation of the land that 
you have testified about'? 
. ..:\. Yes, sir. It is up and down. In the sum­
mer it varies considerably, but when we used 
to own the range there, and we took care of it, 
we had a very good stream of water. There 
is a cut there perhaps twenty feet deep in 
places, and that water has not the same chance 
to evaporate. 

CROSS- EXAMINATION: 
By :Jir. ·Skeen. 

Q. Mr. Petersen, during the '80's and '90's 
when you say you put up hay on the Petersen 
ranch, do you recall how many acres you had 
in hay¥ 
A. Well, no, not exactly. I would judg1e that 
there was around thirty or thirty -five acres of 
hay that we put up there, besides farming pur­
poses another twenty or thirty acres. 

Q. What did you raise on the part that you 
were farming~ 
A. We raised oats, potatoes and corn; never 
had any lucern in there when we owned the 
place only one year. 

51 Do you recall about how many tons of wild hay 
you put up there~ 
A. I should judge around a ton to the acre -
twenty-five to thirty tons of wild hay dunng 
each year. 

Q. This meadow· on the Petersen ranch in­
dicated on the map by the green between what 
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is marked pond and the place marked sprin, 
is that the center of the area that you gre 
wild hay on' 
A. Yes, sir, right around in there. t)orr 
years we took it out at the southeast corner< 
the ranch, and finally the wash g:ot a litt: 
larger there, and we changed the diversion u 
perhaps a quarter of a mile up the canyon an 
took a ditch down through the brush;_ whe 
we watered this high grounu on the west sio 
of the creek, the seepa.ge would come ri~ht i1 

CROSS- EXAMINATION: 
By Mr. Hilton. 

52 Q. About how old would you he in 1899, whe 
you were on the place¥ 
A. I was born in '76; about twenty-thr( 
years old when I left the pJace. 

Q. Now, you lived on the Petersen rancl 
didn't you? 
A. We sold out there. We moved into Gle1 
wood school in the winter time; we would l 
there for the school months, for two or thrE 
months, or three or four months in the yea 
and then went hack after school. SometimE 
father would move back before the school ter1 
was out ; not the full term then - practical] 
only until I struck the 8th grade. 

Q. You were in Glenwood during the who· 
school period, were you~ 
A. Sometimes we were there the full year; 
g1ood share of the time, yes, sir. 

53 Q. Then you worked on the farm jttst in t1 
summer time~ 
A. Yes, sir. 
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Q. \Yhen you went up and down the canyons 
it was in the summer tiine, wasn't ito/ 
..:\.. Practically. I was on the place there son1e 
seasons all smnmer long. 

Q. Now, when you talk about the cultivation 
of thirty acres on this Petersen ranch, did you 
do the farming on that yourself~ 
A. I helped. I didn't do it all alone. I had 
another brother younger and I have . three 
brothers older. 

Q. Now, the water that you· used to irrigate 
this thirty acres with came from Petersen 
creekT 
A. Petersen creek here, and Rosses creek. 

Q. Well, you were here below Rosses creek, 
so that what you took was from the combined 
flow1 
A. Yes, sir, of all the creeks there. All the 
water that came down Petersen creek. 

Q. Now, you are familiar with Chrises creek 
aren't you? 
A. Yes, sir. 

Q. Did you go up that creek as much as you 
did Rosses? 
A. No, it was a further distance. 

Q. How much larger was Chrises creek than 
Ros~es creek - as much again~ 
A. Yes, it seemed to be. ·We generally had a 
very good stream of water. 

Q. Were there times when the combined flow 
of Petersen creek didn't reach your ranch in 
the summer time? 
A. Not at that time I don't believe there was 
a day but what the water reached there, but 
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there has been years since that that the water 
won't reach down there. 

54 Q. And then you had reservoirs to water the 
place~ 

A. No, sir. We kept - we had a smaller 
dam to collect the water in it. Now, the washes 
is wide. 

Q. You widened the wash~ 
A. That is, the high water broke the reser­
voir. There is a reservoir built up there. The 
widening of the channel was partly the cause 
of the loss of water. 

Q. And then there is more evaporation by 
reason of the widening of the channel, you 
think~ 

A. That is my idea for it. 

Q. You say there have been times since you 
left the place that the Petersen creek has been 
dry~ 

A. There has been times there has been very 
little water coming down to reach the place, 
but not very often, I don't think. 

Q. What is your observation as to how many 
times the water failed to rearh the ranch out 
of Petersen creek? 
A. I could not say more than once or twice 
that I saw the creek dry, up where the bridge 
crosses the creek. I was trailing over in Grass 
Valley and I crossed there. 

Q. You could not use it for irrigation pur­
poses ; they hadn't enough~ 
A. Not from the main channel that come from 
Chrises creek. Then they would have this from 
Rosses creek. That would help them out. 
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Q. You said that Petersen creek was dry 
since you left the place -
.A.. I have seen it dry once or twice, right at 
that bridge. 

Q. That is close to the ranch'~ 
A. That was a mile and a half from the ranch, 
about a mile, anyway. 

55 Q. ~Vell, it was dry at the ranch, wasn't it~ 
A. . From that creek, no doubt. Just before 
Rosses water come into it, I saw it dry there, 
yes sir. I would judge it was dry there. I 
:;:aw it at the bridge above. I would say that 
it was dry there. 

MR. HILTON: When you have been there you 
have seen the Pet.ersen creek dry two or three 
times? 
A. When I have crossed the bridge to go to 
Grass Valley; that is a quarter of a mile from 
where the Rosses creek comes jn. I have seen 
the water dry there, the ditch dry there. 

56 Q. ·When you say you have seen Rosses creelr 
dry, you refer to times prior to 1899 ~ 
A. I have crossed that creek since that time 
hauling wood in the fall of the year up until 
twelve years ag'o. I haven't been down on the 
creek at all, but I have hauled wood there. 

57 Q. Well, you unders'ta.nd that the old road 
that went up there was twenty-five yards west 
of the junction of Rosses creek with Petersen 
creek,. as the gentleman before you testified, 
Mr. Frans Petersen Y 

A. Yes sir. 

Q. All right, after you went across the bridge 
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up in Rosses creek, how far above that bridge 
there~ 

A. No bridge down at that crossing - an 
old road that crosses down there where this 
water from Rosses empties into the Petersen 
creek, or ditch. There is a crossing there I 
have crossed with the wagon hauling wood 
across, right where the water goes into Rosses 
creek. 

Q. You stated that you were required to clean 
the channel on Rosses creek several times each 
summer1 

A. Sometimes we went up three or four times 
in the summer ; sometimes not so many, accord­
ing to the way if filled up; big rains washed 
in sediment, rubbish and gravel up towards the 
head. Unless it was cleaned out, it would 
spread. 

58 Q. Did the rubbish that washed in there ever 
stop the flow entirely? 
A. No sir. 

Q. Was there any reason in Rosses creek that 
would cause the flow in the creek to vary he­
sides the rubbish~ 
A. Well, there is the sandy loam ground there, 
I suppose, that seeps. 

Q. Hold it back~ 
A. Hold it back some. 

Q. That held it back until Pvaporation took 
place~ 

A. A good· sized wash in the bed of the creek, 
where the hanks caved in, that caused it to 
evaporate more, and hold it back. 
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59 Q. \Yhen would you expect th~ high water 
period on Rosses creek'? 
A. During the sum1ner n1onths- l1nean dur­
ing the su1nn1er stonns, a g·reat deal of storn1s 
in the spring· of the yt>ar till along, oh, when 
the snow was melting~ along that time of the 
year. 

Q. Now, there would be considerable water 
during this period coming from the n1ountain 
sides that flushed it down into Rosses creek 
bed, wouldn't there be~ 
A. When there is heavy storms and melting 
snow, water would run in there. 

60 Q. You have no definite idea as to the amount 
of water that has come out of Rosses creek, 
have you? 
A. Not them periods, I haven't exactly, but I 
know that I have never seen it but what there 
has been water there. 

Q. But from the combined flow of water from 
Petersen creek, you never irrigated in those 
early days more than thirty acres, did you? 
A. There may have been a. little more - there 
was. 

Q. Wasn't that wild hay irrigated from the 
springs, and the early spring sub-irrigation on 
the land itself? 
A. On the east of that creek that runs through 
the Petersen property there, that is the area 
that get~ water from these springs and seep­
ages, but on the west of the creek some pasture 
QTound along below the farm, they could water 
from this irrigation water. 

61 Q. As to your springs that were on the Peter-
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sen ranch here,_ they 'vere known as the IGngs 
~1:eadow springs, were they not 1 

A. Yes sir; a large quantity of water cam0 
from those springs; a pretty good ~tream, 
enough for irrigating, and the~e scwpftges they 
run in there. 

62 MR. HILTON: A half a second foot. \Vnat 
would you say would come from t1u:se springs 
in this King's Meadow area there? 
A. I could give you my estintate. I would Ray 
down where they come out, close t::> a foot Pnd a 
half of water. That is one and one-half second 
feet. 

Q. That water didn't belong to the Peterser: 
ranch~ 

A. No sir. That went on down to the Neb­
eker below, as I understood it. 

Q. All water during the late season belonged 
to the Petersen ranch from these areas into 
the King's Meadow creek~ 
A. Yes, sir. 

RE-DIRECT EXAMINATION: 
By Mr. Bates. 

Q. Do you have any memory or any personal 
knowledg·e as to when the water was first appro­
priated ~by the people of these re~pective 
ranches~ 

A. No, I don't. 

63 You said something about the water that was 
applied from irrigation being used to irrigate 
the meadows on the west side do·wn near th€ 
spring~ 

A. Yes sir, that was the water that came frorr 
this Rosses creek and Petersen creek. 
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Q. There is not a large surface run-off of 
water! 
A. No sir, as a rule there is not; the major 
portion of that stream is a con1paratively con­
stant stream, constant spring flowing fron1 
that area. 

Q. What is the reason for irrigating in cne 
winter! 

64 A. Well, we didn't have enough water to sat­
isfy us for the irrigation altogether. We used 
it to make grass and produce grain, etc. 

Q. You found that an advantageous use of 
the water~ 
A. Yes, sir. 

RE-CROSS EXAMINATION: 
By Mr. Hilton. 

Q. You were not there in the winter tin1e; you 
were going to school~ 

A. I worked up there after I was grown, after 
I was out of school; I was seventeen years old 
when I was out of school, so I went on there 
and irrigated that ground. That ground was 
watered when I wasn't there, too. I had other 
brothers, and father teached us that, and that 
is the reason father had me go and do it at 
times; there is no more snow up there than 
there has been down here ; sometimes we have 
had a foot of snow there and other times we 
haven't had any. 

65 Q. How long would the snow last~ 

A. It would go through the winter, just as it 
happens; sometimes it would not; it has never 
laid there till May. 
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Q. There was snow on the ground when thi 
water caine down Petersen creek. The snov 
on the ground would stop this water cominl 
down, if it was spread out on the ground 1 

A. It would run there; the whole stream tha 
came down the canyon - spread out there 01 

the place, sometimes all during the winter. rrw< 
feet in Chrises creek. 

Q. You say there were two second feet of 
Chrises creek flowing there in the winter time 

A. Spread down there, sometimes irrigating 
yes sir. I believe Mr. Nebeker uses it in th( 
·winter time too. 

RE-CROSS EXAMINATION: 
By Mr. Skeen. 

66 Q. When you spread that water out in thE 
winter time, did you run it through the uppe1 
canal from P~tersen creek out onto that lane 
and turn it down your furro'ii'S that you usee 
in the summer? 
A. Yes, it would come right down, a little 

67 further down than this, perhaps down the sid€ 
here a little ways, from the old dam. We had 2 

dam when we had the place right at the cori1er 
right in here, anyway, and down about haH 
way. The lower part ·would be down next tc 
where that old reservoir dam is, on the wesj 
side. 

Q. Could you describe this King's Meadow 
canyon? 
A. It is a narrow canyon; it is a south anc 
north canyon, a little wider in places that 
others, but it is not so wide; the~re are hills OI 
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71 

both sides, yes 8ir; it has a natural drainage 
area for conducting the water falling in the 
form of snow and rain down into the ehannel 
of the creek. 

MARCH 1ST, 1940. 

69 MR. HILTON: I now ask a view on the part 
of the court and jury of the premises. 

THE COURT: Let us have this understand­
ing, then, gentlemen. 

70 MR. HUNT: If the court please, the defend­
ants propose the following amendment to their 
answer, amending paragraph twelve and the 
prayer. "'\V e ask leave to amend the answer 
by substituting that amendment for the original. 

THE COURT: In other words, instead of it 
being one amount, you are seeking here to seg­
regate it. 

:MR. HUNT: Yes sir. 

THE COURT: If there are no objections, the 
amendment may he made . 

. JOHN D. ZELALIS, for the defendants, testi­
fied: 

DIRECT EXAMINATION: 
By Mr. Hunt. 

Live in Richfield. 

Q. Are you aequainted with King's Meadow 
Canyon ranch? 
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A. Yes sir, I lived there for four years, I 
moved there in 1927 and pulled out in 1931. 

Q. Did you farm the King·'s Meadow ranch? 

A. Yes, sir. 

Q. Are you acquainted with the creek that is 
known as Rosses creek? 

A. Yes, sir. 

71 :MR. HILTON: You say the King's Meadow 
ranch. You have been referring to the upper 
ranch there as the Petersen ranch, and now 
when you say the King's Meadow ranch, do 
you mean the same one as the Petersen ranch? 
MR. HUNT: Yes. 

THE WITNESS : Just the same. 

l\IR. HILTON: Let me indicate that on the 
map, when you refer to the King's Meadow 
ranch~ you refer to this one in purple¥ 

A. Yes sir, two hundred acres. 

Q. That first year you were there, did you 
use the water from the Petersen creek or thi~ 
water from Rosses creek~ 

A. Both of them. 

Q. ·was there any time when you used just 
the waters from Rosses creek a1one? 
A. I used Rosses creek alone that spring till 
in August, alone. 

THE COURT: You took out of Rosses creek 
till August~ 
A. Yes, fetched it down to the house with it. 
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72 Q. \Yas it mixed with the water from .the· 
other creek 1 
A. Yes, I watered lucern below, down below on 
the west side of the channel there. They have 
:)ville lucern there. 

Q. How much ground did you water? 
A. I watered about twenty acres. 

MR. HILTON: You say you watered five 
acres from Rosses creek~ 

A. Yes sir, by changing the water. 

~IR. HUNT: \Vha t do you mean by changing 
the water. 
A. I went there and stayed there and changed 
it all the time every day. 

Q. As long as you got there you changed it, 
alternated~ 

A~ Yes sir, I had about two or three furrows 
at the time. 

Q. While you lived there was there any time 
when the water from Rosses Creek didn't reach 
down over to the ranch or to the place where 
it ran into the Petersen creek, or· King's 
Meadow creek? 

73 A. Sometimes my water stopped for an hour 
or two in the heat of the day, and this water 
<'Orne down again to watch towards night, about 
three o'clock. 

CROSS- EXAMINATION: 
By Mr. Skeen. 

Q. What yean~ did you ~ay you were there~ 

A. I was there in 1927, and pulled out of 
there in 1931. I raised some lucern hay; T 
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raised some wheat, corn and potatoes, and some 
barley. 

74 Q. Were there springs around the Petersen 
ranch at that time~ 
A. Yes sir, some springs and fbwing· wells; 
three or four flowing wells th~re. 

Q. Do you have a recollection as to how many 
furrows you could water from the Petersen and 
Rosses creek~ 

75 A. .Sometimes in the morning I can water 
about six or seven furrows; that was in July, 
June and July, and May. 

Q. Do you have a recollection as to the water 
flowing at the head of the creek; is it constant, 
about the same all the time~ 
A. Yes, it seemed like it is about the same all 
the time. 

Q. When you watered from Rosses creek 
without using the water of Petersen creek, as 
you said you did on direct examination, how 
many furrows could you water with Rosses 
creek~ 

A. Oh, about three or four. 

Q. While you were on the Petersen ranch, 
did you use all the water of Petersen and 
Rosses creek on your farm? 
A. Yes sir. 

Q. While you were using the water you didn't 
permit any of it to go down the canyon? 

A. Some of it, waste water goes down the 
canyon - the water that runs off after you 
irrigate with it. 
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76 Q. \Y as there also water from the wells and 
these springs below the house that would go 
down into King· 's ~leadow creek 1 

A. I never used that; that belongs to Mr. 
Nebeker. 

CROSS- EX....\MINA TION: 
By :Mr. Hilton. 

Q. You stated that you diverted the water 
from Rosses creek 1 
A. Yes sir, and took it over to the Petersen 
ranch. 

Q. Now, about where on the Rosses creek did 
you divert that water; can you indicate on the 
map there about the place of diversion~ 

A. About half way up, following the old difch 
that used to be there; it would be a half a mile. 

77 Q. Did you more or less lose the water in this 
ditch by taking it down 1 
A. No, it seemed like it hold the water pretty 
good. 

Q. How long did you operate that ditch~ 
A. Oh, about, while I was there, about four 
years. 

Q. All the time you were there you didn't 
allow the water to go down into Petersen 
creek, is that the idea 1 
A. Yes, I kept that stream on t~at ditch all 
the time. 

Q. Now, what time of the year did you take 
the water through this special ditch f 

78 A. Well, at times in the summer; that would 
be in the months of August, of June arid July. 
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Q. Now, the water that came from Petersen 
creek; did you use that on the Petersen ranch 
at the same time~ 
A. Yes sir. ·When I got them together there 
where the creeks come together, I built a dam 
from that to water. 

Q. You built a dam right where the two creeks 
come together~ 
A. Yes sir; then a ditch from the dam off west' 
north and connecting with the other water, two 
waters tog.ether. 

Q. You did that all the time~ 
A. All. the time. For the :first year; for a 
while I irrigated with the Rosses creek water. 

Q. For the other three years you used the 
combined flow~ 
A. Yes sir, I used that water together; that 
water come down below the house to Petersen 
creek, and then crosses it to the west side and 
went down where I have lucern. 

79 Q. And then you had the two ditches join fur­
ther down and then took the combined, flow 
down~ 

A. Took it straight dmYn to 1 he house. 

Q. Is the creek very large- Petersen creek­
it flows there? 
A. Quite deep in places ; down below the housa 
it flattens out. 

Q. !-I ow much would you say of this north half 
of the southeast quarter of section twenty, town· 
shop twenty-three, south, range one west, is 
high land-? 
A. Oh, about, I should imagine, fifteen acres· 
That is high, but it is cultivated ground. 
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80 Q. You didn't use any water fron1 Pete1·sen 
creek or Rosses creek on any farm except this 
north half of the southeast quarter of section 
hnJnty, did you·? 
A. I used that water on that land just north 
of the pond, in the southeast corner. 

Q. Quite a hit of water comes. from these 
springs and wells~ 
. .:\.. Yes. The channel is quite deep there. 

Q. How far apart were those wells~ 
A. Oh, just a little ways, maybe twenty feet, 
twenty-five feet, or something like that. l 
never measured it. 

81 Q. How much land was really under cultiva­
tion while you were there on the whole farm~ 

A. I don't know exactly, about thirty or 
thirty-five acres; that included, the wild hay. 

Q. Did yon have any grain 1 
A. I had about four acres of barley down be­
low the house there. 

Q. You used the water from Petersen creek on 
that also, didn't yon~ 
A. After I took it out of the main channel. 

Q. The water from Rosses creek when you 
used it alone, you said three or four furrows; 
about how much land would that really water, 
this three or four furrows~ 
:\. About five or six acres, hay land. 

82 From Rosses creek alone that first year, from 
Rosses creek aldne, you ~mid thre~ or four 
furrows? 
A. Yes. 
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Q. About how much land did that cover, a half 
an acre~ 
A. Oh, about a half an acre1 something like 
that. 

Q. I see. Now, the water stopped during the 
heat of the day~ 
A. Yes, sometimes it stopped for a while m 
the heat of the day. 

Q. Then there would not be any water from 
eleven in the morning till three in the after­
noon~ 

A. Not on that creek. 

Q. And that condition prevailed the whole 
time you were there, the four years~ 
A. Yes. sir, I cleaned it out once or twice I 
said. I was up there more than several times. 

84 Q. Did you observe the condition of the creek 
bed in Rosses creek~ 

A. Yes, there was kinda, where the spring is 
at, quite a big meado\v there and grass, wil­
lows and a few cottonwpods around the can­
yon i cottonwoods and trees. 

Q. You say there were cottonwood trees in 
the canyon quite a ways~ 

A. Yes, pretty near to the mouth; a few down 
at the mouth; up the canyon by the spring 
there is a lot of willows. 

85 Q. Now, I was talking about willows or grass 
growing in the creek bed and on the sides where 
the water was running in Rosses creek, up from 
Petersen creek; you said there wasn't any up 
to the State road~ 
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A. Oh, yes, I think you Ineant the other creek; 
it has water cress all along there all along up 
to the spr~ngs from the mouth. 

86 Q. And as to the bed of Rosses creek, did you 
ever clean it out~ 
A. Once or twice; cleaned all the n1oss out 
of it. 

Q. You would take the dirt that would drop 
off, and all the other refuse that would get in 
there through the rains or the floods~ 

A. Yes, I did it nearly twice every summer. 

89 MR. SKEEN: What was your practice up 
there as to using the water during the winter 
time when there was very little snow or rain. 
and the ground was dry~ 

A. Oh, I hardly ever used it in the winter 
time; let it go down the creek 

RE-CROSS EXA_l\1INATION: 
By Mr. Hilton. 

Q. I think you said before that five acres were 
irrigated from the flow of both creeks~ 

A. Yes, it was more but when I irrigated with 
the Rosses creek alone I watered about, that 
other land five acres with it, by changing the 
water all the time. 

Q. Now, as to the Rosses creek water, when 
you used it_ alone. could you fully irrigate it, 
that is, have plenty of irrigation OJ 

A. It did sometime. I irrigated that five acres 
with it; started ahont in April, usually. 
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HAROLD C. NIELSE.N, for the deiewlauLs, 
testified: 

DIRECT EXAMINATION: 
By Mr. Bates. 

90 Reside at Gunnison, Utah; was born and 
raised in that vicinity with the exceptions of 
being away three or four years. 

Q. Do you know of a place over east of Rich~ 
field, or east of Glenwood, in what is known as 
K:ing's :Meadow canyon that was at one time 
called the Bastion place~ 
A. Yes sir, that i::; the same place that is re~ 
ferred to as the Petersen ranch. 

91 Q. Do you know where the George Nebeker 
property is over there~ 
A. Yes sir, that is up the canyo/11, on the 
upper end of George's and the lower end of 
the Bastion ranch are practieally together. 

Q. Are there some springs on the lower end 
of the Ba~jon property that fmnish w.ater 
supply that goes down onto the Nebeker ranch ol 

A. The springs would be more up in thP 
center part of the ranch. 

Q. Do you know where the water came from 
that was used for the irrigation of that BaB~ 
tion ranch when you were there~ 
A. At the time I was there we tried to gather 
all the water up, springs as far as Bear valley. 
They were called the Willow Patch springs and 
Rosses creek springs. I used the flowing well 
some at the time I was there, on that lower 
part in 1917. 

Q. Now, referring directly to the spring that 
you have referred to as the Rosses spring, state 

• '~:~ 
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·whether or not during that time that you were 
there the water from that spring or canyon was 
used for the irrigation of those lands~ 

92 A. Yes it was. 

MR. HILTON: You mean the Bastion ranch~ 
A. Yes sir. 

MR. B_I\.TES: Calling your attention to this 
map here on the board, there is some property 
marked in pink, which is identified as the 
George W. Nebeker, Jr. ranch. And then here 
is a green tracing going almost in a southerly 
direction. This is identified as the King's 
1\:feadow creek; and this is the Petersen ranch, 
lightly colored. Can you .identify that as be­
ing the property that you refer to as the Bas­
tion ranch? 
A. Yes sir, that is it. 

Q. And then as you go south 11p the canyon, 
on the map there is a place whore there is a 
junction of a stream referred to as the P.etersen 
creek extending toward the south, and one 
bearing to the south and east identified as the 
Rosses creek; does that, in your judgment, rep­
resent a fairly accurate picture of the location 
and courses of those creeks? 
A. It looks right, so far as I can remember: 

Q. 'Vith reference to Rosses creek, state 
whether or not during the tin1e you were there 
you did any work by way of conserving, or 
gatherin1i the water and carrying it on down 
towards the Petersen ranch for irrigation pur­
poses? 
A. I remember being in there with my team 
and plow around the point of the hill. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



82 

93 Were you successful in getting any water from 
that stream carried down onto the Bastion 
ranch to use it for this irrigation~ 

A. Yes sir, we had g·ood water. I raised a 
good crop up there, mostly alfalfa. I had a 
little grain. 

Q. About how much alfalfa did you raise~ 

A. I should say between seventy-five and a 
hundred tons. 

Q. The waters of Rosses creek were the 
waters that went to contribute to your supply 
of water? 
A. All those streams, yes. We tried to gather 
them all up. 

Q. You mean the Rosses creek and Chrises 
creek, on up as far as the Brimhall springs, 
you got them all in together and used them to 
irrigate that ranch~ · 
A. Yes sir. 

CROSS- EXAMINATION: 
By Mr. Skeen. 

Q. How many acres of land did you raise the 
seventy-five or a hundred tons of alfalfa on? 

.A. I don't remember the acreage, hut I would 
say, I think there was better than forty acres 
of alfalfa hay at the time I was there. 

Q. When you were tht~re did you use all thA 
waters tha.t came down the Petersen ereek and 
from Rosses springs and those springs above 
the Petersen ranch for irrigation purposes 7 

A. I tried to gather them all up. 
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CROSS- EXA..l\1INATION: 
By ~lr. Hilton. 

Q. Referring to the map, where was this 
alfalfa land 1 Refer to it by legal ~:mbdivisions, 
ir' you can, so the reporter can get its location . 

.. A. At the time I was there we had alfalfa 
down the bottom part of the farm on both sides 
of the creek there. 

95 Q. You had alfalfa in about the center of the 
west half of the -northeast quarter of section 
twenty. Was it all there~ 
A. I don't understand ,all these descriptions, 
hut that was the alfalfa, on lx?th sides of thP 
creek down there, and there up towards the 
house, an~ then mostly in there ; and then just 
off the Bastion house, alfa,1.fa, and also along 
this side of the highway here. 

96 Q. On what land did you use the water from 
the combined flow of Petersen creek f 
A. It would be this ]and in between here. 

Q. How many acres here 1 
.A. Oh, at the time I was there I had ten acres 
of alfalfa on that side. 

Q. You said you got from seventy-five to a 
hundred tons of alfalfa from this forty acres~ 
A. Yes. There may have been over forty 
acres. I would not say. 

Q. Now, which part of that land produces the 
heaviest crop of alfalfa' 
A. I would say west of the house, this ten 
acres I mentioned there last, about the best of 
the alfalfa. Some good soil there. 

Q. Now, was there any wild hay growing on 
thP. place when you were th~re' 
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.A. I said that I never mowed any wild hay. 
I used to use it as grazing. 

97 Q. Now, when did you start irrigating this 
alfalfa with the waters from Petersen creek1 

A. I used to ;:,tart irrigating as soon as the 
snow melts; the year I was there, as near as 
I can remember, was in March. 

98 Q. Is there such a thing up there as flood 
waters from Rosses creek? 
A. ·When I was there I could not tell you 
which direction they came. I imagine they 
came from all dU.rectio:ns, ,tthis spring I was 
there; you could not control that flood, no. 

Q. How long would that flood period last~ 
A. I would say about a week, the year I was 
there. 

Q. Did you use any waters from Rosses creek 
alone~ 

A. No, we tried to gather all these springs 
together; this Rosses creek was the closest one 
to the farm. It would reach thP- farm quicker 
than the other. 

99 Did you ever measure the water in Chrises 
creek~ 

A. No. I measured the spring of water 
down there· I would sav there would be about 
a fourth of' a second fo~t of water at the Wil­
low Patch, up at the spring. 

100 MR. BATES: When you expressed your judg· 
ment about the comparative sizes of th~ 
streams by the Willow Patch, Chrises creek 
and the streams in RosseB creek, you were 
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thinking in tenus of runount of water at the 
head of those streams¥ 
A. Yes sir. 

0. A. TOOLEY, for defendants, testified: 

DIRECT EXAMINATION: 
By :Mr. Bates. 

Reside at Vermillion - it is Sigurd; that is the 
north end of the present Sigurd town in the 
territory that was formerly known as Vermil­
lion; age seventy. 

Q. Are you one of the users of the water that 
is involved in this action' 
A. Yes sir, they have it over there in Sigurd. 
None better. 

101 Q. Do you know that area in King's Meadow 
canyon where the George Nebeker ranch is 
located~ And the Petersen ranch on up above? 
A. Yes sir. 

Q. Do you know of this creek known as the 
Rosses creek? 
A. Well, I am acquainted with it. 

Q. How many years since you first bec.ame 
acquainted with that territory1 
A. \Yell, I can't exactly tell, but it was the 
year that Ben Carter killed that officer here in 
Richfield. It must have been in 1923, some­
where in there. 

102 Q. Do you know who was operating the Bas­
tion place at that time? 
... \. Carl fiunt · he lives in Green River now. 

' 
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Q. Do you have a memory as to whether 
crops were being grown there at that time1 
A. Yes sir, by Mr. Hunt; I used to pass 
through there; he had seven hundred and forty 
bushels of wheat. 

Q. Do you know the source of the water sup­
ply that produced that cr.op ~ 
A. He had it on this ground west of the house, 
and down below the house, and clear down to 
the reservoir. 

Q. ·Where did the water come from that 
irrigated that ground? 
A. Geo_rge Nebeker had all the other, but 
Petersen creek and Rosses. 

103 Q. Do you know Johnny Zelalis? 
A. Yes sir. Two or three years. 

Q. Do you recall of an incident :where Mr. 
Zelalis was accused of flooding the roads? 

A. Yes sir, I was a witness in that case; it 
was down west from where he took the water, 
wh9re the water come out from the mouth of 
Rosses creek, where the road ·went around the 
hill next to the Bastion ranch, and it was a.bout 
four or five steps from the county road off 
against the hill where that ditch went around. 

Q. Do you know where the water came from 
that the flooding was done with~ 
A. It could not come out of any other place 
than Rosses. 

105 Q. Othen than those two times do you haV!.\ 
any knowledge of the use of the waters of 
Rosses creek for any purpose? 
A. I never used it for any other purpose. 
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CROSS- EX..t\.MINATION: 
By illr. Hilton. 

106 Q. \Vhat were the waters involved in that 
suit that you speak of where Mr. Bastion lost 
his water~ 
A. All of thein. 

Q. You mean the water from Petersen creek 
and Rosses creek! 
A. The springs there at the house, and the 
flowi:qg wells. 

Q He lost all the water then~ 
A. Yes sir, he lost all the water. 

THE COURT: We just as well take our re­
cess. \Y,e will be back here at two o'clock pre­
pared to take the trip up the.re. 

MR. HILTON: There will be no further hear­
ing after that today~ 

THE COURT: No. 

:MARCH 1ST, 1940. 

THE COURT: X ow, gentlemen of the jury, 
we are going to view the premises involved in 
this action. The record may show this is tw6 
P. l\I. \V e are going up there to view the prein­
i~cs, but the law is very insistent that we do 
not go up there to act as detectives, to make 
measurements, or discuss the testiinony, or dis­
cuss the case in any manner. The prime pur­
pose i8 to get a general view of the situation 
up there, so that we can better unders;tand 
what the witnesses say. We are going to look 

107 at the general 5ituation there; and then come 
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back and listen to the witnesses. You real~ze 
that you should not make up your minds with 
reference to the facts in the case, but simply 
go there to view the premises, as I under­
stand it. 

WEDNESDAY, MARCH 6TH, 1940. 

108 THE COURT: The record may show this 
case was continued until this time, and that 
during the afternoon of the last day the court 
was in session, the jury in company with the 
bailiff, together with counsel for the respective 
parties, and the judge of the court, went up 
and viewed the waters involved in this pro­
ceeding, and that no improper act was done or 
committed. and that nothing improper was 
said at that time. 

MR. HILTON: I don't know whether I made 
myself clear, when the- defendants Nebeker 
offered their amendment, I think it should be 
denied by the plaintiff. 

l\rfR. BATES: You have reference to the 
amendment~ 

MR. HILTON: Yes, your amendment. I would 
like to amend, if I didn't do it before, par· 
agraph eight of the reply of the plaintiff to 
the answer of the defendants George V.l. N ('r· 
eker and Emily Nebeker, so as to ;ead as fol· 
lows: Replying to paragraph twelve of the 
further answer of these defendants, plaintiff 
denies each and every allegation in said 
amended paragraph contained, and alleges that 
the defendants are entitled to recover only 
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the fair market value of the water right taken 
and the actual damages resulting therefrom to 
the remaining or other lands in the manner pro­
vided by law, in substance. 

109 THE COURT: ~1he an1endment may be n1ade. 

~[R. HILTON: I will do it. 

\VILLI._t\1\{ PETERSEN, for defendants, tes~ 

tified: 

DIRECT EXAMINATION: 
By Mr. Bates. 

Live in Glenwood; age sixty-one. Have lived 
in or near Glenwood most of my life . 

Q. Do you know where the property over in 
King's Meadow creek canyon is located that is 
involved in this trial as the Petersen ranch~ 
..:\. Yes sir. 

Q. Do you know where the Nebeker property 
is over there~ 
A_. Yes sir. 

Q. Do you know these springs involved here, 
the Rosses spring or Rosses creek~ 
. .\. Yes sir. 

Q. How many years is it since you first be­
came acquainted with that vicinity and these 
springs or properties~ 
A. Oh, ever since I was about twelve years 
old, around in there. 

Q. Do you know whether or not the waters of 
Rosses creek have in years past been used for 
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the irrigation of any part of that property 
known as the Petersen ranch~ 

110 A. Yes sir. 

q. VVhen did you first know of the waters be· 
ing used for this purpose~ 
A. That would be along in the '90's. , 

Q. Was your father the man who originally 
occupied and cultivated that ranch~ 
A. Yes sir; worked with father in connection 
with it; that gave the knowledge and informa­
tion with reference to the property. 

Q. Have you seen that stream frequently since 
that time~ 
A. Quite frequently, yes sir. 

Q. Do you have a judgment as to whether or 
not the quantity of water in that stream from 
year to year down through the period that you 
have known it remained approximately tlw 
same¥ 
A. About the same. 

111 Q. Do you have a judgment as to the compar­
ative quantfty of water flowing i:n that stream 
as you saw it, as compared with your memory 
in years gone by! 
A. That is about the same, I would julge. 

Q. Did your brother Brigham Petersen own 
the ranch sometime after your father disposed 
of it? 
A. He owned it a few years. 

Q. Did you have anything to do with the oper­
ation of the ranch during the years that Brig­
ham was there? 
A. I helped him quite a bit. 
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Q. And did you have occasions to see this 
water in this stream in those days f 
A. Yes sir; during those years it was used for 
the purpose of irrigating that same ranch 

112 Q. "\Vhat was the work you were doing at that 
timAf 
A. ·we were on the road work. 

Q. "\Vhile you were working on the road did 
you have occasion to observe this stream and 
this ranch~ 
A Yes sir, we was up and down the road. thn 
county road, the State road, past the ranch 

Q. During that period of time what observa­
tions did you make with reference to thi~ 
water~ 

A. We camped right on the stream. That i~ 
where we watered our horses; we camped on 
that little saddle at the forks of the road at 
Rosses creek. 

Q. That would be a little ways up the stream 
from where it joins with the King's Meadow 
canyon~ 

.A. Yes si.r. I would judge two or three hun­
dred yards, something like that. 

Q. You used that stream, you say, for the pur­
pose of watering your livestock? 
A. Yes sir. 

Q. Are you able to describe to the court and 
jury the area where these springs are in tlie 
vicinity of where you saw this work done with 
a view to gathering those waters, with refer­
ence to those various .conditions, and whethP.r 
or not the conditions are such there that the 
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water would readily drain from that ground 
into the wash that carries it on down thr 
canyon~ 

113 MR. HILTON: He has not shown that he is 

qualified to answer such a question, and I ob­
ject to it on t~e ground that the witness is not 
qualified to answer. 

THE COURT: He can answer yes or no. 

A. No sir. 

CROSS- EXAMINATION: 
By Mr. Hilton. 

114 Q. When you were first on the Petersen ranch 
I think you said it was in the '90's~ 

A. Yes sir. I was born in '78. Probably I 
was_ around twelve years of age, or such a 
matter. 

Q. How long did your father own the placeT 
A. Well he owned it till about '97, or '96. 

' 
Q. Did you live on the place'? 
A. W ~ lived there in the sumn1er time. 

Q. How often would you go to the farm i:n 
those early days~ 
A. I generally went up there nearly every day. 

Q. What months were you up there in the 
summer tim~~ 
A. It would be from the first of May on till 
after the crops were gathered, and then the 
folks would move back to Glenwood. 

115 Q. ·What was the occasion for traveling up 
there after your father sold the farm in '97? 
A. I run a few cattle and horses and sheep. 
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Q. \Yhat time of the year~ 
.A. In the spring of the year along about in 
~[ay, and June. 

Q. When were you there after driving them 
up1 
A. \Y e would go up to see them later on, and 
push them further up on the range. 

Q. \\nat months would you go there to push 
then1 further up' 
~\. June; maybe three or four times in the 
spring. 

116 Q. Now, jm~t when did you observe the water 
in Rosses creekJ? 
.A. \V e would go up several times and clean the 
ditch and keep the water together to try to get 
it down: that is where we watered our cattle. 

Q. What was the condition of the creek bed 
then~ 

.A. It wa~ quite high, washed out quite a bit. 

117 Q. Are not the eanyon sides pretty steep go­
ing up there 1 
A. A little steep, a little narrow. 

Q. How much water would you say you caw 
flowing from the main spring down into the 
crerk bed? 
A. J would say there is enough water to water 
fou 1· or five furrows. 

118 Q. Was th~re any timPR in the year you saw 
no water running from Rosses creek into Peter­
sen creek? 
A. It was running every time I was ~here; I 
never seen the creek dry. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



94 

Q. How much water was running out of Rosses 
creek into Petersen creek~ 
A. Enough to water three or four, two or 
three, three or four, four or five furrows. 

119 Q. Tell us what months during . the summer 
you noticed it~ 
A. From the firf:5t of :May till along in October 
and September. 

Q. \Vhen you were there in July and August 
how much wa.ter did you see flowing through 
Rosses creek into Petersen creek at the june­
tion~ 

A; It would be less than in the spring and 
fall - very little. 

120 Q. How far up Rosses creek do you go from 
Petersen creek before you find willows~ 
A. You go right nearly to the head, maybe 
seventy-five yards from the head of the spring, 
from there to the spring; there a~e no willow~ 
seventy-five yards below. 

122 Q. The banks of the creek bed, or the slope~ 
into the creek bed, were they subject to eavin~ 
all the time~ 
A. Yes sir, all the way along except probably 
right near the spring. 

123 Q. When you said that the water in Rosse~ 
creek remained the same from year to year, you 
only had reference to the times you suw it. 
when you were there in the spring time? 
A. Yes sir· it would be from June to May. 

' 
Q. How many times did you go to that junc-
tion and observe that water~ 
A. I was working on the road. We would 
pass there quite often; sometimes we would 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



95 

work there a week. I camped there, sometimes 
a n1onth. 

124 Q. _ 1927. "\V ere you there at the junction in 
1928? 
A. \V ell, from then on. 

Q. Answer the question; were you there in 
1928, 

A. I would not say for sure whether I wa~ 
right on that junction. 

Q. Do you say that you were there in 1930~ 
A. Not at the junction. 

Q. You can't remember when you were right 
at the junction to observe that water after 
1927, can you? 
A. No sir. 

Q. From your observations there in the spring 
time, when would you say the water in Rosses 
creek was higher Y 

A. I would say there is more water in th<' 

spring; it would be May and June, along in 
there; I would say it is not so hot. There is 
more than in the hottest part of the season. 

125 Q. Is there such a thing as flood water, high 
water in Rosses creek 1 
A. Yes; high water comes down whe.n the snow 
melts. 

Q. When is the peak of the runoff after the 
runoff starts, about how long would it take to 
run it off? 
A. The peak, only two or three days ; thes.e 
waters come down with pretty good force dur­
ing that time. 
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Q. While you were on that farm, did you ever 
use these flood waters on the farm t 
A. Not only what washes out. It would go 
wherever it wanted to; didn't use it for irriga­
tion purposes. 

126 Q. r_rhis Petersen ranch, by the way, it is also 
known as the Bastion ranch, isn't it~ 
A. Yes sir. 

Q. ·When they refer to the Bastion ranch and 
the Petersen ranch, it means the same thing~ 

127 A. Yes sir. 

Q. The Bastion ranch contained the south­
east quarter of the northeast quarter of sec­
tion twenty; and the northeast quarter of the 
northeast quarter, southeast quarter of section 
twenty- there were four forties~ Those four 
forties were known as the Bastion ranch or the 
Petersen ranch~ The Petersen ranch first¥ 
A. Yes sir. 

128 Q. Isn't the cultivation of these lands or the 
raising of crops limited to hay and grain¥ 
A. Pretty much, yes sir; except you raise a 
little corn and a few potatoes. 

Q. ~Phe only waters you used on the Petersen 
ranch were the waters of Petersen creek"? 
A. Yes sir, and Rosses creek, what will coffil\ 
down. 

129 Q. Did you ever use the waters from Peter­
sen creek for drinking purposes while you were 
on the ranch~ 
A. No sir, we had springs there; they are 
right north and east of the house. 

Q. Those springs that you have reference to 
there from which you got drinking water, flowed 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



down into K.ing 's ~Ieadow canyon and off the 
Petersen ranch~ 
A. Yes sir. 

Q. You didn't use this for irrig·ating purposes 
on the Petersen ranch, did you~ 
.l\. No 1sir. They ~elonged to th~ Nebeke:r 
ranch. 

Q. Where did you divert the water from the 
Petersen creek for use on the Petersen land~ 

.:\.. \Vhere we took it out~ It was the time my 
father owned it, one ditch was diverted right 
at the southwest corner of the Petersen ranch. 

Q. At the southwest corner of the Petersen 
land where Petersen creek entered the Petersen 

lRO land~ 
A. ·Yes sir, we took it out of the main channel 
right to the southwest corner, running into the 
ranch; the old channel-run through the Peter­
sen ranch to the west here. 

Q. About where on the Petersen ranch did 
you irrigate it, locate it according to this map; 
it would be between the creek bed and the road, 
on the west half of the northeast quarter of 
~;crtion twenty~ 

A. It would be about the west half. 

131 Q. Didn't that wild hay get any moisture from 
King's Meadow _creek: and the water flowinp.­
down there? 

A. Not so much ; whenever we irrigated the 
grain, we let it run off the grain onto the 
meadow. They joined. 
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Q. How many acres did you have in grain? 
A. It would be around, maybe eight or ten 
acres, something like that. 

132 Q. With your naked eye, now, and compare 
it with that standard, how big a stream would 
flow down King's Iv1eadow creek from those 
springs on the Peter.:.en ranch, compared with 
what would flow in Petersen>s creek where 
you diverted it, and used it on Petersen's 
ranch~ 

A. There was quite a bit more water that 
come out of the meadow or springs; a great 
deal more water. 

Q. ·was there any time while you were there 
that you saw Petersen creek dry? 
A. No sir, generally water there all the time. 

RE-DIRECT EXMfiNATION: 
By Mr. Bates. 

133 Q. Counsel asked you something about 
whether or not there were any willows grow­
ing along this Rosses creek do':vn to the lower 
end~ 

A. No, there was no willows. 

134 Q. Was the water that comes down Rosse~ 
creek, that you used in those days, was that 
from the spring, or the water from this snoW 
runoff~ 

A. Water from the spring, yes sir. 

Q. Considerable time has been taken with ref­
erence to how frequently you saw the water 
where it joins with the water or with the ditch 
from Petersen creek. ·Whenever you happenP.d 
to be there during the year was the water jn 
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Rosses creek running down and JOining with 
the water from Petersen creek"l 

135 A. Yes sir. 

Q. 'Yhat have you understood during all the 
years to be meant by "King's Meadow Can­
yon;" what have you understood the term to 
mean around this country~ 
A. I think the man that father got the ranch 
from was King. It used to go by that name. 
It was called K:ing's l\1eadow canyon clear to 
Brimhall springs. 

Q. After you get down to where Petersen 
creek and Rosses creek unite, what is the con­
dition of the bottom of the creek, as to whether 
or not it is wide, fl~t, or whether it is confined 
to a narrow channel¥ 
A. It is now, and has been for years past quite 
a wide channel. 

RE-CROSS EXAMINATION: 
By Mr. Hilton. 

136 Q. Now, you ne':'"er used the Rosses creek water 
or the water in these springs for household pur­
poses, did you¥ 
A. No sir. 

Q. All the drinking water you had was on 
the Petersen ranch from the springs on the 
Petersen ranch? 
A. Yes sir. 

Q. And the waters in Rosses creek had no 
value as drinking water on the Petersen land, 
did it? 
A. No sir. . ''<(. ;, 
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MR. BATES: We object to that as improper 
cross examination. 

MR. HILTON: Now, how did the Petersen 
nreek get its name, if you know~ 

A. It would be from my father. 

137 Q. It was because he claimed all these waters 
on Petersen creek~ 
A. Yes sir 

(~. This King's Meadows referred to were 
really all that meadow land where the springs 
are located, on the Petersen ranch, were they 
noU 
A. Yes, the meadows are on the Petersen 
ranch 

Q. Didn't the name King's Meadows really 
come from the natural meadows there¥ 
_A. I could not tell you that, but it seemed 
like Mr. King owned the country, or something 
like that. 

Q. Now, while you observed the water condi­
tions from both Petersen creek and also 
Rosses creek, how much larger was the stream 
coming down Petersen creek than the stream 
down Rosses creek~ 

138 A. I would say it was twice as much, maybe 
a little more. It is a little more water down the 
canyon than Rosses. 

Q. Now, the water that flows from the spring 
near the house on the Petersen ranch, does thnt 
stream run down to the Nebeker ranch? 
A. Yes sir. 

Q. Were you there when the -reservoir was 
construc-ted on the Petersen ranch~ 
A. No sir; that is after we give the ranch up. 
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:JLARION CA~~' for defendants, te::;tified: 

DIRECT EXAThliNATION ~ 
By ~Ir. Bates. 

139 Live at ~-\nnabella; age sixty-eight. 

Q. Do you know this property over here in 
King's Meadow canyon that is referred to as 
the Petersen ranch' 
A. Yes sir; it has been known as the Bastion 
ranch 

q. Do you know these streams of water over 
there spoken of as the Petersen creek, King's 
Meadow creek. and Rosses creek~ 
A. I know them streams ; have been on them. 

Q. State whether or not you have at any time 
in the past had anything to do with the irriga­
tion or cultivation of the Petersen ranch~ 

140 A. In 1907 I and ~Ir. Anderson and compan­
ions in tlie month of April, we come down here 
and had a livery stable, and we run that ranch 
here with the others. 

Q. How late in the fall were you there~ 
A. All winter, you might say. 

Q. During some of those years you were liv­
in~ in Burville~ 
_:\. Yes sir. 

Q. In coming from Burville you passed up 
and down that highway¥ 
A. Yes sir. I always stopped there. He was 
a friend of mine. 

Q. This stream known as Rosses, creek, do 
you know whether or not during that year the 
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vvaters of that stream were used il1 part for the 
irrigation of the Petersen_ ranch~ 
A. ·vv ell, it was used on the Anderson ranch, 
yP-s, or the Petersen ranch. 

Q. rrhat water was used there¥ 
A. Yes sir, it would flow down and connect 
·with the stream coming from the south and 
then was carried on and was used onto the 
ranch. 

142 MR. BATES: Something has been said with 
reference to there being willows growing: in 
the vicinity of where you say you got the 
water; was there willows there, or noU 

A. No sir, I don't believe there is down at the 
bottom. 

Q. Was there any willows over in the Peter­
sen creek section¥ 
A. No, the channel is so deep there is no 
moisture left in the ground - nothing grows 
there. 

CROSS- EXAMINATION: 
By :Mr. Hilton. 

143 Q. As I understand you, you were first on the 
Petersen ranch in 1907¥ 

A. No sir, I didn't say it that way; years be­
fore that, at different times, I worked in part­
ners with the mal?- that owned the place. 

Q. vVhat did you do on the Petersen ranch 
then, 1907 ¥ ~ 

A. I usually just came there after my horses, 
maybe turned them in the pasture, to feed the 
horses. 
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Q. \Vhat work did you do on the Petersen 
ranch in 19071 
~\. In that year I helped dehorn a few cattle, 
and helped around a little bit; p~tched a little 
hay. 

144 Q. How long a period of time would you stay 
there when you were there~ 
A. Sometimes two or three days, sometimes 
one nig-ht, and sometimes j.ust drive by; along 
in April, 1907. 

Q. Between 1907 and 1911, did you have any 
occasio'i:J. particularly to stop at the Petersen 
ranch¥ 
A. Yes sir, I would pull in there and stay all 
night; I did that many times. There used to 
be a wash on this side, when he didn't take care 
of that water, I saw that water go over a little 
too fast. ·we couid not cross with our wagons 
to the house. 

145 Q. But after 1911, how many times. were you 
there¥ 
A. I haven't been back only two or three 
times. 

Q. What times of the year would that be when 
you were there then~ 
A.. That would be in the summer months ; 
only two or three times since 1911 to the pres­
ent time that I have been there. 

Q. How far would you say this place caPed 
the saddles is up Rosses Creek from Petersen 
creek1 
A. I don't think it is over two or three hun-
dred yards. -

146 Q. Yon say they built a reservoir at the "'Til­
low Patchf 
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A. In below the Willow Patch; it would bo 
right in Chrises creek. They dammed it off, 
as I understand~ then the water from Chrises 
creek or the ·Willow Patch you ran into the 
reservoir? 

147 Q. How big would that stream be according 
to your estimate~ 
A. I used to figure a little better than a half 
second of water . .. 

Q. That is, at what time of the year~ 
A. This would be in the summer months that 
we were up through there. 

148 Q. And this shows Petersen creek there. The 
old road went around here somewhere. Here 
is Rosses creek. ·You said that the old road 
is west of Petersen creek, and it is about two 
hundred yards from the old road up to the 
saddles in Rosses creek; is that right~ 

149 A. DoVirn where the water is, two or three hun­
dred yards. I never measured it. 

Q. Between hvo or three hundred yards. Now, 
my question is, how far would it be from Peter­
sen creek to the saddles? 
A. You see, in that little flat there is where 
we stopped. 

Q. Yes. 
A. We didn't always do that. 

Q. Just tell me, if you can, about that dis­
tance. 
A. Smnewhere about two or three hundred 
yards from water to water. · 

Q. From water to water two or three hun­
dred yards. All right. 
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A. You will give me a little ·bit of rope •ilwre 
to choke on~ 

Q. You bet. You didn't notice any growth 
on Rosses creek of any kind, did you, from 
where it joins Petersen creek up to the saddle? 
A. No, I don't believe I did, . if I get you 
right. 

Q. 1 mean by that, there is no grass, is there~ 
~\.. X o, not a good deal. A little sage brush 
and such. 

150 Q. Do you know of any other streams in 
Rosses creek below the main channel~ 
A. I don't know that I do, no; only just a 
few around that little meadow. 

151 Q. As to the use of water on this Petersen 
ranch, you know very little about that, isn't 
that true? 
A. Yes~ very little, you might say. I n1ight 
not call it so little; I call it quite a bit. rrhey 
had to use that water in order to make that 
ranch; that water really belonged to N ebekers, 
I guess, because they had trouble ov~r it; I 
know they had trouble with Nebekers over the 
water. 

GUY JENSE!N, for defendants, testified: 

DIRECT EX ... t\MINATION: 
By Mr. Bates. 

Reside in Munroe. 
Q. Do you know a canyon and stream of water 
over east of Glenwood and east of the King's 
:Meadow canyon . that has been commonly 'known 
as Rosses creek~ 
A. Yes sir. 
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l52 Q. How long have you been famili~r with that 
area~ 

A Well, up until the fall of 192'6 I was quite 
familiar with it for I should say fifteen years. 

(~. ·What were you doing in that country¥ 

A. I herded sheep there in the fall; I was 
there from about the 15th of November untiJ 
just about Christmas. 

Q. During that period of time that you were 
there as you describe, did y JU from time to 
time see the waters flowing in Hosses creek~ 

A. Yes sir; am familiar with the spring area 
up near the head where these waters arise. 

Q. During that period of time that you were 
there dia you make observations as to whether 
or not the waters in that spring area remained 
approximately constant in quantity? 

A. I believe the same, as near as I can telL 
There wasn't anv difference. 

153 Q. What do you know as to whether or not 
during that period of time that you were there 
the waters of this Rosses creek unit;! with 
the branch that came from the south referred 
to as Petersen creek~ 

A.· Yes it did; when I was herding sheep I had 
occasion to cross on the road which comes just 
above where they come together. I rode around 
that on the saddle horse during the time that I 
was herdinO' sheep.· never crossed there that 

0 ' 
there wasn't water. 

Q. Have you been there from time to time 
other years than when you wp.re there herding 
sheepT 

1 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



107 

..:\. Before I started to. herd sh(tep. I went up 
there occasionally during the smmner and fall. 
I hauled wood there, and crossed the streaJn 
at the junction where the road crosses; as near 
as I can remember, it would be in the latter part 
of August that I would haul wood there, and 
also later in the fall. 

154 Q. How far from the junction of Rosses creek 
and Petersen creek does that road that you 
have referred to cross Rosses creek 1 
A. I could not say for sure; fifteen or twenty 
steps I would say fton1 where the road goes 
across to where they come together, but I don't 
know how far it is now. 

CROSS- EXAMINA.TION: 
By Mr. Hilton. 

155 Q. As I understand you, the only occasions 
you had to go in that country was hauling. wood 
or herding sheep 1 
A. Yes sir. 

Q. '''hen yma were hauling wood you would 
come up the old county road; the county road 
running west of Petersen creek 1 

A. Frmn Glenwood, we crossed the bridge and 
then went north. 

Q. And then von would cross the bridge and 
go on the east side of Petersen creek~ 
A. Yes sir· J·ust above where the two creeks ' . 
come together. 

156 Q. All the testimony you have given here as 
to the water in Rosses creek relates to the time 
when you went across Rosses creek at those 
times 1 
A. Yes sir ; we would go over there along in 
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the latter part of August and also later; in 
October. 

157 Q. When you crossed Rosses creek at those 
times hauling wood, what occasion would you 
have for stopping~ 
A. Water the horses ; that is in August and 
October. 

Q. And didn't the horses go to the holes~ 
A. No sir, I led them over and they stood, 
one on each side and drank. 

Q. vVhen did you herd sheep in there 7 

A. We usually figured on hitting the ranch 
about the 15th of N ovemher; from the nortli. 
\ ~/ e came north and east from what we called 
the Bastion ranch at that time, or the Petersen 
ranch. 

159 Q. About how much time would you spend 
there in the Rosses creek canyon~ 
A. That would be hard to say, because ~nen 
a man is herding sheep, he usually takes in a 
pretty good sized territory. I crossed it, I 
would be safe in saying, I crossed the creek with 
the sheep, oh, on an average of twice a week. 

Q. How early in the year would you go up in 
R.o~ses creek? 
A. ·we went back to the Bastion ranch about 
the 15th of N oveinber; that was about as early 
in the year that I would go up there. 

160 Q. But you say you hauled wood in the fall, 
too, didn't you f 
A. Yes sir; in October. And these water con­
ditions that you observed were either the latter 
part of August, and then up until some time in 
November. 
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J. LARUE OGDEN, for defendants, testified: 

DffiECT EXMIINATION: 
By Mr. Bates. 

Reside in Richfield; civil engineer; graduate of 
school of engineering·, University of Utah. 

Q. State whether or not since that time you 
have generally been engaged in the practice of 
your profession as a civil engineer 1 
A. Yes, most of the time. 

161 Q. Does your training as an engineer qualifv 
you with reference to stream flow and water 
measurements 1 

A. Yes sir; since gTaduation have had some 
experience to do with the variation and 
measurements of streams of water. 

Q. To what extent have you had experrence 
and training with reference to the geological 
conditions that are found in connection with 
water problems of our country1 
A. Well, I have found that in a c~rtain kind 
of wells and water seeps, they are particularly 
different than in the measurement of wells. 

Q. Did you make a m~asurement of water thai 
is collected in the spring area up in the bead of 
Rosses creek in thjs county and diverted into 
the pipe line that carries it down to the town 
of Sigurd? 
A. Yes sir. 

Q. Explain what conditions were there when 
you made your measurements 1 

JfR. HILTON: We object to that on the ground 
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that it is immaterial, irrelevant to the issues 
here. 

~IH. BArrES: \Vhether or not water was there1 

'1,HE COUR'l,: He may answer. 

A. On February 29 I was there in the evening 
and measured the spring1 number one, or the 
upper spring, which had been _collecrt;ed j3.nd 
was flowing in through a weir in a concrete box. 
I measured at this weir 58.4 gallons per min­
ute, .11 cubic foot per second. 

Q. Did you make other measurements there 0/ 

A. Down about a quarter of a mile bel~w this 
spring number one, there was another stream 
that had been collected that had entered a con~ 
crete box, that was flowing into the stream that 
came from the first spring. I measured that a8 
55.6 gallons per minute, or .24 cubic feet per 
second. 

Q. Did you make some measurements there 
with reference to water in that same general 
channel that had not been collected~ 

A. I made measurements somewhere around, 
about fifteen feet below the second main con~ 
crete box in the channel. I measured that 15.3 
gallons per minute, or three and a fraction hun­
dreths cubic feet per second. 

Q. \V ere you able to say, from your observa­
tions there, whether or not the water flowing 
in spring number one, and in spring number two 
were a part of the waters that prior to the colJ 
leetion would have made up the stream tlowing 
down the channel where you made your meas· 
urements~ 
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162 MR. HILTON: I don't think the witness is 
qualified to answer that question. 

THE COURT: Whether or not he knows- a 
yes or no answer. 

THE WITNESS: Yes. 

~IR. HIL1,0N: You have an opinion as to it~ 

A. Yes sir. 

MR. BATES: What is your opinion"? 

MR. HILTON: I object to that on the ground 
that it is not properly supported by any facts 
for which he has shown his qualifications to 
state the reasons for the flow of water. 

THE COURT: I think I will require you to 
163 qualify the witness further as a geologist. 

MR. BATES: State what your observation8 
were that day, Mr. Ogden~ 

A. I noticed that there had been some big ex­
cavation made. I noticed the general direction 
that there would be no question but what that 
water came fron1 that area. 

MR. HILTON: Tell what you know. I object 
to that, and nwve to strike it out --...-- that from 
his observations it seemed this, that, or the 
other. 

T~E COURT: Yes, we are interested in his 
experience, his qualifications~ upon whie;h to 
base his conclusions. The general experience, 
I am talking about. 

l\1H. BATES: Where have you lived during 
your life, Mr. Ogden~ 
A. Mostly in Sevier County. 
Q. During your entire life, state whether or 
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not you have had occasion to be in the vicinity 
of spring areas so as to give you an oppor­
tunity to form judgments or opinions as to the 
nature of the spring areas 1 

A. Yes, I have had that experience. 

164 Q. Have you had occasion to observe the ten­
dency of water movements through different 
types of soil textures 1 
A. Yes, somewhat. 

Q. Have you had occasion to observe springs 
situated along the edges of mountains or can­
yons or' ravines as to what the general course 
of the water is that arise from springs in or 
nE-ar the bottom of the elevations or on the 
sides? 
A. Yes, I have noticed that quite a lot. 

Q. Did you make any observations there that 
day at Rosses creek, or Rosses springs with 
reference to the general soil formation and 
general topography of the country there~ 
A. Yes. 

Q. Did you make any observations there that 
day at Rosses creek, or Rosses springs with 
reference to the general soil formation and 
general topography of the country there1 
A. Yes. 

Q. Deseribe to the jury the general physical 
condition that exists there~ 

:MR. HILTON: I object to it that he is still 
not qualified to answer as to the physical con­
ditions existing there. If he wants to limit it 
to soil conditions, soil surface~ that i~ nll right. 

THE COURT: Overruled. 
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.. :\. I noticed that Rosses creek wa~ a n1ountain 
country right through what appeared to be an 
igneous formation there. The soil in the bottom 
of the canyon appeared to be sandy loam. I 
noticed where there had been an excavation, 
and back filling done. I noticed the pipe came 
out of one end of this excavation that carried 
the water. If that pipe were not there, the 
water would be going to the surface and flow­
ing down the canyon. I noticed two pipes. 

Q. You say the soil is a sandy loam~ 
.l\.. That is the way I observed it, yes sir. 

165 Q. How far is it from where you saw this big 
excavation and these pipes from the bottom of 
this channel where this wat9r would naturally 
run1 
A. It seemed like they came from the bottom 
of the channel, the lower one especially. The 
upper one I am not so well acquainted with that, 
except right near the box. They apparently 
came from the bottom of the channel. 

Q. So that the pipe intercepted the water that 
had been flowing in the bottom of the natural 
ravine~ 

A. Yes sir. 

Q. How far was that lower box from the bot­
tom of the natural elevation 1 
A. I imagine somewhere around fifty to seven­
ty feet, maybe. Somewhere around there, I 
guess. I am not right clear. 

Q. Was there anything there of a surface con· 
dition where the ground appeared to have been 
moved to indicate the curve of that pipe as it 
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extended fr01n the box back toward the eleva­
tion~ 

A. They apparently came from the bottom of 
the channel. 

MR. HILrroN: As to the constru~ion of the 
water works system, that is pleaded and ad­
lnitted. 

THE COURT: Do you admit you put one of 
these boxes in the bottom of the channel to 
intercept all the percolating water~ 

MR. HILTON: We intercepted the water. We 
don't describe it in great detail. 

THE COuRT: Do you admit you intercepted 
all the percolating water that comes down 
there~ 

li1R. HILTON: We don't' admit that. 

THE COURT: Proceed. 

MR. HILTON: The objection is only that be 
is not qualified to tell a true story of it. 

166 Q. MR. BATES: With reference to this 
upper box, do you have a judgment as to how 
far that upper box is from the bottom of the 
elevation~ 

A. Well, I would say it was from fifty to a 
hundred feet. Maybe I had better say forty 
to a hundred feet. 

Q. Did you make any observations whether 
that opening in the box where the water flowed 
into it was above or below the level of the wash 
opposite the location of the box~ 
A. It was above the wash or the bottom of the 
canyon. 
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Q. 'Yhat i~ the condition of the soil between 
this area where the box is and the bottom of 
the elevation, as to whether or not it is the type 
of soil that if the water were not interrupted 
that it would readily pass through the soil and 
into the ravine' 
A. It is sandy loam, water would pass through 
the soil toward the ravine. 

CROSS-E~~~NATION~ 
By :.Mr. Hilton. 

167 Q. Isn ~t it true that loam soil is heavy enough 
to constitute a reservoir to hold water~ 
A. Yes sir; it will really hold water, and while 
holding it, it is subject to evaporation_ 

Q. Now, you went up to measure the water 
in this box at the instance of Mr. Nebeker, did 
you, and all that you know about the water 
works, their installation) and pres.ent operation 
is what you saw up there on February 29th~ 
A. Yes s]r. 

Q. ·What was the nature of the weather when 
you went up there~ 
A. Quite stormy, snowing. 

168 Q. Well, when you went down to measure tht 
water that was in the channel, you did it in the 
snow storm"~ 
A. Yes sir. 

Q. You could observe the surface conditions 
through that snow !?torm that far~ 
A. Not the details ; you co.uld see somewhere. 

169 Q. You did not observe the underground con· 
ditions of the water works, at all, could you 1 
A. No sir; could not even see the place of 
diversion of the water. 
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vVEDNESDAY, MARCH 6TH, 1:30 P.M. 

CATHERINE ZELALIS, for defendants, t:es~ 
tified: 
DIRECT EXM1INATION: 

By Mr. Hunt. 
Q. Are you the wife of John Zelalis that testi~ 
fied here the other day '1 

A. Yes sir; am familiar with the place that is 
known as the Bastion or Petersen or King's 
1\'[eadow ranch. 

170 Q. Do you know anything about the waters 
of Petersen creek and Rosses creek? 
A. All I know is that we wer.2 using it; we used 
it on the garden, ri~ht on the garden. I had a 
garden. 

Q. Was there any time during the time that 
you lived there when the water didn't run 
down? 
A. Not the last three years we lived there. The 
first year we didn't have much water, just a 
little while, but the last three years we had 
plenty of water all the tilne. 

CROSS- EXAMINATION: 
By Mr. Hilton. 

171 Q. You didn't have any water the first year 
you were there? 
A. No sir; because the spring was clogged 
with the weeds, and brush and rubbish, and then 
there wasn ;t no water to run; the water was 
sinking in the canyon. 

172 Q. Now, did you know actually that the water 
came from Rosses creek or ·frmn Petersen 
ereek? 
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-\. K o, "·e could not get that water to the 
garden: that is, we· could not water the garden 
because it was hig·h where the garden was, 
where the fields was. They hav~ turned it on 
the fields, you know - run there, but it wasn't 
very much. 

173 Q. Now, fron1 this ditch that you said that 
you watered your garden, did the water ever 
quit running in the summer time~ 
A. No, we had it all summer. ·we had water 
all sun1mer. Sometimes they had it on the 
garden. \Vhen we got through with the garden, 
they turned it on the fields. 

ORSON CROUCH, for defendants. testified· 

DIRECT EXAMINATION: 
By Mr. Bates. 

174 Live at Richfield; know George Nebeker. th~ 
defendant here; I worked for him in 1936 anrl 
1937. 

Q. Do you know whether or not during the 
times when you were there, when you were on 
this creek, whether or not the waters from 
Rosses creek connected Vlith the waters front 
this strean1 that came down from the south. 
Petersen creek~ 
A. Yes sir, they did. 

175 Q. If you know, state whether or not during 
the summer months the waters of Rosses creek 
flowed down and united with the waters of 
Petersen creek~ 
A. Well, every time that I have been up to 
where the water was, I knowed that there was 
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always a stream of water running into Peter­
sen creek. 

CROSS- EXAMINATION: 
By Mr. Hilton. 

176 Q. Now, Mr. Crouch, you say you were there 
during the summer time of 193/ "l 

A. Yes sir; I could not say, no definite time, 
or how often. I just had occasion to go up the 
canyon there; worked there part of the time 
and down on the lower ranch part of the time 
on the lower fields; was working on the dam 
there, building the dam where it now sets. 

Q. Why did you build that pond or dam? 
A. To store water for the lower ranch. 

178 Q. Did you use any water fron1 Petersen creek 
on the Petersen ranch that year? 

A. ·We used the water off from this land. We 
run the water down and it filled up, and it went 
on each side of the dam. This is just about fifty 
or sixty f~et wide. We would pond the water 
in there. We run it back into the pond above 
the dam. We used that water for irrigation. 

Q. Can you tell me what the water condition 
·was on the Petersen creek on that date 1 

MR. BATES: ·we object to that, this witness 
has told him he does not re1nemher dates. There 
is no use spending time on that. He said he 
(11dn 't remember any dates. 

179 THE COURT: He may answer if lte can. 

rrHE ~TITNESS: I don't re1nember any dates, 
hut I do remember that there was water coming 
down the canyon all the time. 
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~IR. HILTON: Do you say there was water 
coming down the Petersen creek on July 10, 
1937Y 
A. The dates don't take no weight with me. 
I don't remember dates. I don't remember of 
seeing the water; I don't think I was out there 
on the 24th of July. 

Q. About how much of the time were you 
thereJ 
A. "\Y e would have occasion to go up once in 
a while. I can't say what dates we were up 
there ; once or twice a week. 

186 Q. How much water did you find going out 
of Rosses creek into Petersen creek? 
A. I never noticed how much there was. We 
figured that we could get the water out there, 
that we could water the upper piece of ground 
on the place there. 

Q. You didn't observe the water conditions 
there after 1936~ when you were there with your 
automobile, at the junction, did you~ 
A. Don't know definitely that the waters ever 
passed the State highway where it is now lo­
cated, except once when I went down there with 
t1w auton1obile in 1936. 

187 Q. Isn't there a little open space right there 
on Rosses creek just above the State highway~ 
A. Yes, right at Rosses creek; there is quite 
an open space in there. 

188 Q. Did you have any knowledge in 1936 and 
1937 that Sigurd town was conteinplating 
diverting the waters of these springs? 

MR. BATES: I object to that as being im­
material. 
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THE COURT: He may answer, if he knows. 

A. I don't re1nen1ber the time that George said 
something about it, that Sigurd was going to 
take the water. I don't ren1ember the time that 
he told me. 

190 MR. BATES: We offer in evidence defend­
ants' exhibit 1 and defendants' exhibit 2, being 
the abstracts of the title to the Petersen prop­
erty for the purpose of showing its general 
title and present ownership. 

J. LARUE OGDEN, recalled: 

i~IR. BATES: 1\Ir. Ogden, at the time you made 
these measurements, I think you said was the 
29th of February; did you also make measure­
n1ents of a, stream furthEr up, of Chrises creek1 

A. I did, the next morning. On the first of 
March. 

Q. What amount of water did you find flow­
ing in Chrises creek~ 
A. 125 gallons per minute, or .28 of a second 
foot. 

Q. Were those measurements made where 
Chri~es creek crossed the road to come down 
tm,~ard Willow Patch~ 
A. Yes, right at the highway. 

RE-CROSS EXAMINA'riON: · 
By 1\fr. Hilton. 

Q. You don't mean that last answer, that the 
measurements you made on R.osses creek on 
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February 29th was up at the head waters ; 
you mean rig·ht near the main spring- ol 

A. Yes, right near the main spring, where the 
collection works was made into the main pipe 
line. 

191 Q. How much water did you find flowing in 
the creek1 
A. 15.3 g·allons per minute. And that was 
.034: second foot. 

FRANK ANDERSON, for defendants, testi­
fied: 

DIRECT EXAMINATION: 
By Mr. Bates. 

192 Live in Richfield. 

Q. Do- you know of a stream of water over in 
the- mountains east of here known as Rosses 
creek1 
A. Yes sir, I was there. It has been years. ago; 
I should judge ten or twelve years. I would 
not say ju~t when. 

19'3 Q. How early in the fall would you be there? 

A. ·Well, it would not be very early. It would 
be after we brought the sheep out of the hills, 
we started hauling wood in October or Novem­
ber; yes, it would be before that, I should 

· judge. But when we hauled our winter supply of 
wood, we generally go in through that direc­
tion. 

Q. You may state whether or not when you 
did pass that point vou observed water in that 
stream~ 
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A. Yes, there was some water coming down the 
canyon. We went after wood clear to the head. 

Q. Do you have any memory as to whether or 
not water would come down to the mouth of the 
.canyon? 
A. Oh, yes, it would come down, I can't say 
now, but I know it would cross the road. We 
would travel in lots of places it would cross. 

CROSS-E~~MITNATION: 
By Mr .. Hilton. 

Q. You don't know anything about Rosses creek 
194 below the road you mentioned, do you 1 

A. No, I don't know anything about it below 
the road. 

Q. You don't know much about Rosses creek 
or the water in there except as you observed 
it when you were in there with a load of wood? 
A. When I have crossed it, I have got stuck in 
there lots of times with a load of wood. 

195 Q. You found bogs quite frequently when you 
were hauling wood? 
A. Not necessarily - just a place or two. 

(l· Have you been there in the last twelve 
years? 

A. No, well, jt has been the year I last run 
sheep, about eight or nine years ago, I would 
judge; fall and spring. Of course, it would be 
kinda early. That would be along in April, the 
last of April, the 1st of May, that we would go 
to. our lambing grounds. Tenth or twelfth of 
April or lVfay. 
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GEORGE ·w. NEBEKER, one of defendants, 
testified: 

DIRECT EXAMINATION: 
By Mr. Bates. 

196 Q. Do you reside on the property that is re­
ferred to as the Nebeker property over in 
King-'s Meadow canyon~ 
A. Yes sir; occupation, farming and stock 
raising. 

Q. Did you enter into a contract to buy what is 
referred to as the Petersen ranch, being- the 
raJ!ch where you reside, from the State of Utah~ 
A. Yes sir; about 1934 I think it was. 

Q. Did you make your contract direct with the 
State, or was there some other person that was 
in between you and the State that purchased, 
and then assigned the contract to you~ 

A. Yes sir; ~1 urwin Bradfield. 

197 Q. W a~ there a time when one Carl Hunt was 
there, preceding ~1r. Bastion~ 
A. Yes, sir. 

Q. During all the time that all these people 
have been there, have you been residing on your 
ranch·~ 

A. Yes sir 

Q. Ha,·e you from time to time had some 
trouble and disputes with reference to your 
water rights there~ 
A. Yes sir. 

198 Q. During all these years have you frequently 
gone onto Rosses creek so as to observe that 
stream and do you know whether or not. these 
waters of Rosses creek have been made ·use of 
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all the years you have been there, together with 
the waters of Petersen creek for the purpose 
of irrigating your ranch or this Petersen ranch? 
... ~. Yes sir. 

Q. N C? one has claimed, during all the years, 
that water, other than the claim made by either 
Nebekers or the State of Utah and its predeces­
sors in interest to the Petersen ranch 1 
A. No sir. 

Q. And is this claim of the town of Sigurd 
the only adverse claim that has ever been made 
of any kind to any of these waters in all those 
years~ 

A. Yes sir. 

199 Q. What has been your observations when­
ever you have been near that junction as to 
whether or not the waters of Rosses creek were 
in fact floWing into and commingling with the 
waters of Petersen creek~ 
A. I have never seen it "vhen it didn't reach 
there. 

Q. At the present time are you familiar with 
and have you been during all those years 
familiar ·with the strer.m of "\Vater where the 
springs are~ 
A. Yes sir. 

200 Q. Do you have a judgment as to the compar­
ative amounf of water that was flowing from 
those springs and from that area in the years 
1936, 1937, and 1938, as compared to the amount 
that flowed from those springs in the earlier 
years! 
A. I would say they were about the same. 

Q. Have you seen that stream of water since 
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\YhateYer work the town of Sigurd has done; 
what is your judgme1it in that regard"? 
A. I could see no difference in it. 

201 Q. ·What was the condition of the ground in 
that area with reference to moisture, vegeta­
tion, prior to the time the work was done~ 

lt. \ r ell, there was a lot of n1oisture around 
there; some grass, son1e oak trees. 

Q. Is there a deep ravine which is on either 
side of this swampy place you have described~ 
A. Yes sir; just a guess,. I would say it was 
about si:s: or seven feet deep. 

Q. Do you know where the town of Sigurd put 
in that box up there for their diverting works, 
and how the point where the water enters that 
box compares in elevation with the elevation 
:iust opposite with the bottom of the ravine~ 
A. I would think the box would be a little bit 
lower. 

203 Q. Are the waters that flow down Rosses 
creek or ravine, in the main, waters that come 
from the springs, or is it in the main flood 
"'aters that come from the snows and rains that 
fall in that area~ 
A. There is no large rain or snow water comes 
down there. 

204 Q. What would you say as to whether or not 
there is any degree of permanence in that run­
off that would be of value for irri~atioh pur­
poses down on the Petersen ranch ~ 
A. In the spring of the year. it would be all 
right. 

205 Q. Since you have been in possession of all 
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these properties since 1934; I think you said, 
have you cultivat~d or produced cultivated crops 
on the Petersen ranch~ 
A. Yes sir. I did raise potatoes one year. 

Q. Those ,waters that you are referring to 
from C:p.rises creek ;;tn;d Petersen creek, what 
became of them during- the years that you have 
been there occupying both places~ 

A. It ha~ a_lways ~orne down to me. 

206 Q. How many acres of ground did you culti­
vate there¥ 1 

A. About a hundred· and seventy-five. 

Q. How did the amount of ground you were 
able to cultivate~ and ·irrigate last year, 1939, 
compare with'the amount you were able to culti­
vate and irrigate the· prec~ding year, 1938~ 

A. I didn't have enouglJ_ to ~over what I had 
been used to farming. ·' 

Q. How much less were you able to irrigate 
and cultivate in 1939 as a result of taking the 
spring than you were able to irrigate in the 
preceding year ~ 
A. According to my crops I figured I had 

207 about twelve am·es, about fifteen acres; I put 
in about the same amount of ground I had been 
farming, and I had about fifteen acres of barley 
jl1::1· I cou1d not irrig-ate sufficient to make a 
crop of it. 

Q. What has affected the ground, and your 
heing able to water it' 
A. Taking out that spring makes it so I could 
not hardly get it down over the ranch; less 
water above. 
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208 Q. \rhat effect did the shortag-e of water fro1n 
Rosses creek have' 
.&.>\.. I didn't get any good of that, at all; I was 
injured, lost all my crop on fifteen acres. 

Q. \Vas the shortage of water that you have 
spoken of occasioned by the water that was 
taken from Rosses creek by the town of Sigurd 1 
A. Yes sir. 

209 \Vhat is your judgment as to the total crop los::, 
you suffered last year on your farm as a re· 
sult of this water being taken from you¥ 
A. About fifteen acres. 

210 Q. How much in your judgment will the dif­
ference in the amount of g-round you can culti­
vate from now on? 
A. Well, fifteen acres; anyway. 

211 Q. Under present conditions, with the water 
there the way it is, is it of any value to you 
for purposes of irrigation~ 
A. No sir; because it can't get down there. 

Q. Do you have a judgment as to whether or 
not their diverting this water into their system 
has decreased the amont of water that you 
should have had for irrigation purposes by at 
least as much as the water they have actually 
taken r 
A. I think a little more. 

MR. HILTON: I object to that - nothing to 
show that he personally had any knowledge of 
that \Vater. 

THE COURT: Overruled. 

212 Q. How much would it be, considered in dol­
lars and cents f 
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A. Fifteen hundred dollars, or the \·alue of 
the land; I mean, talking of the fift2en acres of 
land, with the water that I could handle. I 
figure that way; depreciation of the- land, be­
cause of the taking of the water. 

(~. \\T ere there people in that community 01 

in that vicinity where that water is, or may 
have been used for culinary purposes, to whom 
that water would have been necessary or ad­
vantageous~ 

.\. Yes sir, Sigurd. 

213 Q. ·What was their condition with reference to 
a supply for culinary waters - necessity for 
this water~ 

}fH. HILTON: I object to it. 

MR. BATES: Going to the question of value. 
Whether or not there is any market value for 
the water. 

MR. IDLTON: That is not the basis of valua· 
tion. 

THE COUR.T: I will be glad to see your 
authorities. Overruled. 

A. They didn't have very good culinary 
water; they got it from wells. 

214 Q. vVhat, if any effect, did the taking away of 
this water have on the pasture lands on the 
Petersen ranch or property or the State prop~ 
erty that you bought from the State~ 
A. It would have quite a bit; you can't water 
it. 

215 Q. Did the extent of your use of these waters 
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depend in any degree on the nature of the win­
tPr or 8torm conditions 1 

A. Oh, yes; if it was right stormy or cloudy 1 
would not have so much use for the water. 1 
just generally turned it onto the land and 
soaked up what I was figuring on plowing un· 
less it was too wet. 

CROSS- EXAMINATION: 
By :Jir. Hilton. 

Q. Now, I think you stated in the early part 
of your examination that all the waters, that 
came down Petersen creek were used on the 
Petersen ranch before you acquired title to the 
Petersen ranch 1 

216 A. With the exception of waste water. 

Q. You always recognized that the Petersen 
ranch was entitled to that water, did you 1 
A. Yes sir. 

Q. I mean prior to the time you acquired title 

to the Petersen ranch you recognized that the 
owners of the Petersen ranch had the right to 
use all the waters of the Petersen creek. 
A. Yes. 

Q. In what way did you claim title to that 
water? 
A. Because I had it all my life. 

217 Q. Didn't you file your claims to water in 
King's ~feadow creek with the court in that 
Richlands Irrigation Company case~ 
A. No. 

Q. I show you a paper here and ask you if 
you have any remembrance of filing a claim of 
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that kind in the Richlands case with the court? 
.A. I don't remember anything about that. 

MR. HILTON: Your Honor, I offer a certi­
fied copy, certified to by the clerk of the Dis~ 
trict Court in and for Millard County, Utah, of 
the claim filed by Mr. N eb~ker in the case of 
the Richlands Irrigation Company v. ·west 
View Irrigation Company, and ask that it lie 
received in evidence. 

MR: BATES: We object to it as being in~ 
competent, irrelevant and improper cross ex­
amination. 

THE COURT: What is the purpose of this 
offer, Mr. Hilton~ 

MR. HILTON: On the question of title. 

THE COURT: You claim some admission? 

MR. HILTON : Yes there is an admission. ' . 

THE COURT: It may be received for that 
purpose. 

MR. HILTON: In the matter of the title, I 
offer a claim filed by the Revere Land & Stock 
Company, and that has reference to the right 
claimed by the State of Utah, for this Petersen 
land. It is marked plaintiff's exhibit C, duly 
certified by the clerk of the District Court of 
]\Ellard County, Utah, as a full, true and cor­
rect copy of the paper filed there. }...ny objec­
tion to that~ 

:J18 MR. HUNT: You offer it as part of the cross 
examination of this witness~ 

l\{R. HILTON: I can impeach the witness by 
this offer, for what it is worth, to the court, 
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on title. Let me ask .Mr. Nebeker a few more: 
questions. 

A. Yes sir. No sir, acquainted with the par­
ties that was on the ranch. 

Q. Yes, at the time that company owned part 
of this land 1 
A. I wasn't acquainted with them. 

Q. Did you know that the Revere Land & 
Stock Company was claiming some of this water 
out of Petersen creek at any time~ 
A. No sir. 

Q. You never heard of that 1 
A. Not out of Petersen creek. 

Q. Well, out of any water right in the neigh­
borhood of this Petersen creek~ 
A. No sir. 
Q. Do you know what land they claimed to 
own~ 

A. This Revere Company 1 

Q. Yes. 
A. The Petersen ranch as near as I can tell 
from that. 

Q. You know that they owned the Petersen 
ranch or part of it at one time, ~hen~ 

A. All I know is what Mr. Bastion said. I 
never paid any attention. I don't know any­
thing about it. 

219 Q. Isn't it true, 1\'lr. Nebeker, that you based 
your title to all the waters of King's Meadow 
Canyon creek upon that decree of court in the 
Richland Irrigation Company v. ·West View 
Irrigation Company, involving a determination 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



1~12 

of all water rights on the Sevier River water 
shed; isn't that so 1 

MR. BATES: We object to that. 

THE WITNESS : I don't know anything 
about it. 

~\[R. BATES: We will take the position that 
the decree has nothing to do with this case; 
immaterial, and does not hear on the testimony 
of this "\vitness. 

THE COURT: The witness has answered that 
he does not know. 

MR. HILTON: You mean to say you know 
nothing about this case of the Richland Irriga­
tion Company v. ·West View Irrigation Com­
pany involving all the water rights of the 
Sevier River water shed~ 
A. No sir. 

Q. You never made any claim for water in 
that case~ 
A. Only through the State Land Board; l 
supposed I bought all the water right of thi8 
Petersen ranch from the State Land Board. 

Q. They owned all the water rights in the 
Petersen creek, Rosses creek, Chrises creek 
Brimhall springs, and all that came down herE 
into the Petersen creek'? 
A. Yes. 

220 MR. HILTON: I want to offer this decree ir 
evidence or the parts of it that refer to thE 
water rights delivered to Mr. Nebeker in King'~ 
l\1eadow Canyon creek as. a muniment or evi 
dence of title, what he claimed, what he wa! 
awarded in that case. Now, there is plenty o 
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:luthoritv Your Honor, to the effect that a de-
~ ' 

cree or judgment affecting title may be so 
received. 

THE COURT: This is a matter affecting the 
court only, and has nothing to do with the jury. 

MR. BATES: No question but what that de· 
cree refers to this man. 

~IR. HILTON: You admit that the water right 
described in this decree was water right that 
he claimed when that decree was granted. 

221 :MR. BATES: There is no need of making any 
admission along that line. We will admit that 
what it says refers to this ranch property in 
I{"ing-'s Meadow creek canyon. 

MR. HILTON: It says, "priority 1870, acre­
age 126.5, amount 3.16 c. f. s. maximum, 2.11 
c. f. s. minimum. Period of Use, April 1st to 
October 15th, point of diversion, frmn King's 
~Ieadow creek 2900 feet south and 1800 feet 
east of the northwest corner of Section 17, 
Township 23 S., R. 1 ·W into Nebeker ditch to 
irrigate lands thereunder. (b) Priority 1870, 
domestic, amount 0.01 c. f. s., Period of Use, 
January 1st to December 31st, point of diver­
sion, fron1 King's Meadow creek as described 
in paragraph (a), and used for domestic pur­
poser; of five persons and for stock watering 
purposes of 100 head of horses and cattle." 

THE COURT: -\Yhat is the page 1 

:.MR. HILTON: Fifty-eight of the decree made 
by Judge Leroy H. Cox, in case number 843, 
Richland Irrigation Company, a coropration, 
plaintiff, v. West View Irdgation Company, 
et al, defendants. 
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THE COURT: Page 58 may be deemed read 
into the record and is received in evidence. 
Gentlemen of the jury, I want to remind you 
again that this matter we were just talking 
about is for the court. I have in mind asking 
you about three questions, and I will indicate 
to you and to counsel now what they are. First, 
we want to know the quantity and flow of the 
waters which the town has divert~d up there; 
second, we want to know the value <.>f it; and 
third, \ve want to know the damages, if any, 
which the defendants suffered by reason of the 
severance of this water put in the pipe line 

222 from the other water which flowed down the 
canyon. Those are the only three matters that 
I am going to submit to you. These other mat­
ters are for the court to thresh out, so try to 
disreg!lrd these other matters that do not 
affect you. 

l\fR. IDLTON: Now, Mr. Nebeker, as to the 
waters in Rosses creek, when you bought the 
land from the State, or from J\fr. Bradfield, 

was it' 

A. Bradfield. 

Q. Have you since that time measured the 
vvaters in Rosses creek; have you never mea­
sured them~ 
A. No sir_ 

Q. Have you ever mrasured the waters that 
come out of the springs on Petersen creek that 
g:o into your ditch and down to your ]and~ 
A. No sir; never have measured them. 

223 Q. Were you up on Rosses creek after 1936 T 

A. Yes sir; along in the spring, about April. 
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Q. How long were you in Rosses creek then~ 
A.. Just rode through. 

225 Q. About how many tilnes have you been on 
Rosses creek since 1934, since you acquired that 
Peter.sen ranch, up to and including 1938, those 
four years~ 
A. Very few. Very few times have I been 
at the junction of Rosses creek and Petersen 
creek; I have been right at the junction several 
times. 

Q. Do you have any remembrance of being on 
Rosses creek near the State highway or any­
where else . on August 4, 1937 f 

A. I don't remember about that. 1937, I would 
not say whether it was 1937 or 1938 that I was 
up there. 

227 Q. Are you familiar with Chrises creek~ 
A. Yes sir. 

Q. Were you familiar with the amount of 
water that comes down there, comes down 
Chrises creek~ 
~\. Only to look at it. 

Q. How did the water in Chrises creek com­
pare with the water in Rosses creek as to 
quantity'~ 

A. I should judge it about the f;mne. 

Q. You are familiar with Brimhall springs? 
A. Yes sir. 

Q. How much water comes from the springs 
-compared with Chrises creek~ 

A. That runs a little bit different. It will 
raise and then sink, and comes out below. 
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228 Q. Are there any trees or shrubs g·rowing 
down a.t the mouth of Rosses creek, say from 
the mouth, up above where the State highway 
is now1 
A. I don't think there is any trees, no. 

Q. Now, can you give us an idea as to how 
much water in the combined flow, flowed down 
Petersen creek, say in June of the year you 
were there1 
A. I would not attempt to say how much. 

229 Q. Did you ever make a statement, Mr. Neb­
eker, that the combined flow, that is all the 

water, flowing doWn to the Petersen ranch, or 
above the Petersen ranch was less than one~ 

quarter of a second foot 1 

A. No sir, not that. 

Q. Would you say that the combined flow of 

water in the Petersen creek above the Petersen 
ranch was less than a quarter of a second fooU 

MR. BATES: I object to that. The witness 
has repeatedly said that he didn't measure the 
water_ 

:MR. HILTON: I am asking him if he made 
that statement. 

THE COURT: He may answer if he can. 

THE WITNESS: I told you I don't remember 
of ever making that statement. 

MR. HILTON: You remember that the town 
of Sigurd filed an application to appropriate 
waters from these two springs in Rosses creek? 
A. Yes. 
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230 Q. You remen1ber you filed a protest to that 
application! 
A. Yes sir. 

Q. You swore to it, didn't you 1 
~\. Yes, I think so. 

Q. I am reading paragraph t~ree of . your 
protest. 

:JIR. BATES: What is the date of the protest ol 

MR. HILTON: It was sworn to on August 22, 
1938. 

Q. You said that "King's Meadow creek or 
Petersen creek has its source in Brimhall 
springs. Chrises creek, Rosses ,c.reek, and a 
number of unnamed springs. The general course 
of said creek is in a northerly direction from 
Brimhall springs. Chrises creek joins King's 
Meadow creek at what is known as the WHlow 
Patch and Rosses creek unites with said King's 
1\ieadow creek at a point slightly southeaR! 
from the junction of the Glenwood dug·way road 
with the State highway from Sigurd. Said 
Rosses creek has its source in the hills about 
one and one-fourth miles weRt of it::; junction 
Y.'ith the King's Meadow canyon creek. All of 
said creeks and springs in normal low water 
season flo'y less than a quarter of a second foot 
of wat~r." Do you rememb~r of rnaking that 
statement on August 22, 1938, when you filed 
your protest with the State engineer? 
A. No Rir, I don't remember that. 

Q. How much time have you spent up there 
on thi:::; Petersen ranch~ 
A.. I haven't spent very much ti_me up there. 

232 Q. Did you ever see a time when the waters 
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of Petersen creek failed to reach the Petersen 
ranch, at the ranch·~ 
A. Not unless there was a flood or something 
then I have seen it when it didn't come down­
if there i:::~ a heavy flood that washed in rocks 
or sand, I have seen it when it would be checked 
for a few hours. 

233 Q. Have you noticed it at any other time when 
there wasn't a flood, but just in hot weather, 
that it would not reach the Petersen ranch 0/ 
A. I have seen it when it was pretty low; so 
the stream was enough for a few furrows, right 
in the heat of the day; that would be the com­
bined flow. It was so low, it would only be 
good for a couple of furrows. 

Q. Isn't it true that the main water supply 
for your farm down below is really from the 
springs and wells on the Petersen ranch? 
A. Yes, that is a larger stream than the other. 

234 Q. Would the waters coming from the springs 
and wells on the Petersen - Bastion ranch 
con1e down in the heat of the day? 
A. Not so much. It does at the lower place. 

Q. How much would you say that it affected 
it down at your farm where you use it? 
A. Oh, just a furrow. 

236 Q. On your lower farm, what kind of soil have 
you got? 
A. It is a kind of a clay. 

Q. ·What do you raise on it? 
A. I can raise anything on it. 

237 Q. What is the maximum amount of alfalfa 
you have growing on your place~ 
A. About, between thirty and forty acres. 
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{~. "\Yhat is the 1naximum amount of grain land 
you haye c·ultivated t 
A. About thirty-five. 

Q. Now, all that is down on what you call your 
fann, or the lower farm, isn't itt 
A. Yes, and that has no reference to the Peter­
sen ranch. 

238 Q. Do you know whether or not the waters 
from the Brimhall springs ever had flowed 
down in Petersen creek during the years you 
have been there~ 
A. Yes sir 

Q. Do you know that all the water8 of Chrises 
creek have come down to you for your use'J 
A. Yes, sir. 

239 Q. Didn't you say on direct examination that 
you had cultivated a hundred and seventy-five 
acres~ 

A. I meant to say I had about a hundred and 
seventy-five acres under cultivation. 

242 Q. How much land do you claim you have 
water right for~ 
A. I don't know just what it would be - oh, 
a hundred and seventy-five acres. 

Q. Have you ever irrigated a hundred and 
seventy-five acres 1 
A. No sir. 
Q. How much have you irrigated; on an aver­
age around from eighty-five to ninety acres, 
all told~ 
A. Yes 

Q. Do you remember of saying that the max­
imum amount of acreage you could cultivate 
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upon your farm was 126 and a half acres; did you 
ever rem.ember of saying that to anybody? 
A. I might have done. 

245 Q. Now, did you notice any increase in the 
flow of the waters from Petersen creek when 
there is a rain storm up there 1 

A. Always a little more water when there is 
rain if it lasts enough; it comes down there in 
such a stream you can't control it. 

Q. Did you notice that the water in Rosses 
creek increases when there is a rain storm~ 

A. Sometimes, when there is a rain storm. 

Q. Well, did it affect the ground or acreage 
that you could irrigate~ 
A, Not much. 

246 Q. Mr. Nebeker, I think you said that by rea­
son of the taking of this water by Sigurd out 
of Rosses creek, your crop area was reduced 
about fifteen acres? 
A. Yes sir; because the barley just would not 
mature the same. I never had it done that way 
before. 

247 Q. How many acres of alfalfa did you have 
on your ranch in 19.39 ~ 

A. I got about thirty or thirty-five acres, 
something like that 

248 Q. How many acres did you say you had in 
barley in 1938, 1939? 
A. I had about twenty-five acres. 

249 Q. You claim that during the time you have 
been ovming that place down there, you had 
under cultivafion the first years a hundred and 
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seventy-five acres; have you cultivated, Mr. 
Nebeker, a hundred and seventy-five acres "l 
A. No sir, not all a~ once. 

250 Q. Do you mean to say that so far as dry ano 
wet years are concerned, it didn't affect your 
'vater right, at all~ 
A. No. 

252 Q. When did you notice the water went down 
in the year 1939, in the spring of the year~ 
A. After the first watering, from then on. 

Q. Do you value your grain land on your farm 
at a hundred dollars an acre~ 
.A. Yes sir. 

253 Q. So, the extent of your loss, if any you hav-e 
had, would be that fifteen acres of barley, would 
it not? 
A. I figured on fifteen acres. 

254 Q. Now, when you bought the land from 
Bradfield, how many acres did you buy~ 

A. I was supposed to have got two hundred 
acres. 

Q. What did you pay Bradfield .for the whole 
farm~ 

A. The whole thing cost me about twenty-iive 
hundred dollars, somewhere near that; that is 
with all the water right that came from Peter­
sen creek and Rosses creek and Brimhall 
springs and Chrises creek. 

Q. Taking the two hundred acres, that would 
figure about twelve and a half an acre, would 
it not~ 

MR. BATES: How much~ 
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MR. HILTON: Twelve and a half an acre. 

Q. You are still paying for the Petersen ranch 
to the State of Utah 1 
.A.. Yes sir. 

Q. How much have you paid off'? 

A. About a thousand dollars, I imagine. 

Q. You are still owing the fifteen hundred 
dollars on the Petersen ranch and on the waters 
that you bought from Bradfield~ 
A. Something close to that. 

255 Q. Now, as to the Petersen ranch, you say you 
have about forty acres subject to cultivation? 

A. It could be; the balance of the land has 
some value for pasture. 

Q. I think you said that you knew of no one 
making any claim to any of the waters going 
into Petersen creek until Sigurd made its 
appropriation; is that true~ 
A. I guess that is what I said. 

Q. Do you know whether Dr. Dewey makes 
any on those springs~ 
A. To water sheep . 

..... )6 Q. Did you protest his claim to the State en­
gineer? 
A. I wrote to him, yes. 

Q. Then you do know of someone else besides 
Sigurd making a claim to these waters that is 
a part of the waters flowing into Petersen 
creek~ 

A. Yes. That is all I know is by hearsay. 1 
could not say that I cared much if they watered 
sheep. 
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257 Q. Didn't you observe the State engineer's 
publication of notice of Dr. Dewey's appro­
priation! 
A. I never· seen it, no; I heard that he had 
made application to water sheep. 

Q. Did you do anything about that~ 
A. No. 

THURSDAY, MARCH 7TH. 

MR. IDLTON: I now offer plaintiff's exhibit 
D, being the decree in the Richland Irrigation 
Company v. West View Irrigation Company, 
which was offered and accepted yesterday in 
evidence. 

THE COURT: Very well. 

GEORGE W. NEBEKER recalled: 

~IR. HILTON: Mr. Nebeker, as, to the culinary 
water on your ranch below, where do you get it? 
.A. I have been hauling it lately. 

258 Q. Where from~ 
A. From the ranch; from the springs on the 
upper ranch. 

Q. From what spring would you haul this 
culinary water~ 
A. Flowing well. 

Q. You are acquainted with the waters in 
Chrises creek? 
A. Chrises, yes sir. 

Q. Is that water good for culinary purposes. 
A. I think it would be. 
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Q. Did you ever drink it f 
A. Yes. 

2'59 Q. You know it is, don't you 1 
A. Yes sir. 

.;-.... 

Q. You never had any illnesses fron1 the use 
of this water for culinary purposes 1 
A. I don't know of any. 

Q. Now, you are well acquainted with the ter­
ritory and neighborhood around Sigurd, aren't 
you1 
A. Yes sir. 

Q. How long have you lived on this ranch Ul\ 
where you live now1 
A. I was born there. 

Q. In this mountainous country here there are 
many mountainous streams and springs through 
this entire territory, aren't there' 
A. Quite a few; I would not attempt to count 
them. 

Q. And these mountainous streams, good 
water flows from the1n'? 

260 A. Some of them. 

Q. You stated in your testimony. yesterday 
that you irrigated for crop raiRing an averagt~ 
of eighty-five to ninety acres of land on your 
farn1 below? 
A. That is what I said. 

261 Q. Now, as to your crop failure of fifteen 
acres in 1939, do you think or suppose that was 
due some to water conditions in 1939~ 
A. I don't think so; would sav that 1939 so 
far as water conditions· was ~oncerned was 
about the same for the last ten years. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



145 

Q. Did you attribute that failure to soil con­
ditions t 
A. No. 

265 Q. Always during all the ten years you have 
mentioned you had plenty of water _for your 
eighty-five or ninety acres, except 1939~ 
A. Yes sir. 

RE-DIRECT EXAMINATION: 
By Mr. Bates. 

Q. Mr. Nebeker, what is the sitq.ation iwitli 
respect to whether or not any portion of the 
waters that are in King's Meadow creek can­
yon goes off into the Sevier river~ 

A. Nothing but the waste water; on these 
farms it is all the flow of the entire stream, 
the flow from all sources that is used. 

Q. Has that been true during all the years as 
far back as you remember~ 
A. Yes sir. 

Q. What do yon mean by the expression 
"waste water~" 

~~- I mean after I have used it, and it goes 
through the land. You can't hold all the water 
hack. There is some waste water that goes 
through. 

Q. Do you have a judgment, Mr. Nebeker, as 
to what would be the reasonable value of the 
water in that stream up at the head, for cul­
inary purposes~ 

A. About three thousand dollars. 
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RE-CROSS EXA._M:INATION: 
By Mr. Hilton. 

266 Q. Wasn't there times in the springtime 
when the high waters were flooding that you 
didn't put those high waters to use on your 
farm~ 

A~ If there was a flood come down, call that 
flood waters. 

Q. "\Vhat time. of ihe year would these flood 
waters come down~ 

A. Sometimes during the summer . . ~ . . , 

Q. Wouldn't they. -come in the springtime 
when the snows were meltingf 
A. ·we never had much flood in the spring. 

Q. Did you have any high waters from the 
l{ing's Meadow creek, the water coming from 
the springs and wells on the Petersen ranch? 

A. Not very much from there; it was early in 
the spring time, around June. or the latter part 
of jf ay when the melting would take place in 
that locality. 

J. OSCAR ANDERSON, for defendants, tes-
tified: I 

DIRECT EXAMINATION: 
By Mr. Bates. 

267 Reside at Salina, Utah; have lived there most 
of my life; age sixty. 

Q. Did you make some water measurements 
last year at 1\fr. Nebeker's request¥ 

A. Yes sir; up on Rosses creek, confluence 
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of Rosses creek with lung's Meadow, with the 
Petersen creek. 

Q. 'Yhen was it you made those measure­
ments! 
.A.. On the 20th of :May

7 
1939. 

268 MR. IDLTON: What are you reading from, 
Mr. Anderson~ 

A. This is n1y note book that I had with me 
at the time. 

:MR. IDLTON: Did you make that memoran­
dum at the particular time~ 
A. Yes sir. 

~IR. HILTON: Just a minute. He is not 
qualified in any way to show that he knows 
how to make measurements of water. I will 
object to him. 

THE COURT: Qualify him. 

Q. Do you remember an action that was pend­
ing in this court a number of years ago, known 
as Bastion against Nebeker~ 
A. Yes sir ; I was court commissioner at the 
tin1e to measure the waters in King's Meadow 
canyon. 

271 Q. Do you know anything about the number 
of people, the approximate number that reside 
there~ 

A. I have never counted them. 

MR. HILTON: I object that; that is not the 
best evidence, but still, if the m_~n knows, let 
him tell. 

THE WITNESS: I don't know. Two or 
three. hundred people, is wha~ I would gues~ 
it to be. 
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272 Q. Do. you know whether or not they have any 
facility in that community for supplying them­
selves with culinary water~ 
A. Yes, I know they have now. 

Q. Do you have any information, Mr. Ander­
son, general information, as to what has been 
necessary, or what the communities have to do 
in agricultural areas in this country, in order 
to secure culinary water for their purposes 1 
A. Yes. 
MR. IIILTON: I object to that. He is not 
qualified to answer such a question. It does 
not show in his qualifications, at all. I will 
move to strike it out on the ground he is not 
qualified. 
THE COUR'r: I want to find out what his 
information is. 
l\tfR. BATES: "\Vhat communities, Mr. Ander· 
son, in this county, have found it necessary to 
acquire water for culinary purposes~ 
A. Salina City, one of them, and the people 
south of Monroe, and Central is another place. 
Q. Central, that is a little community~ 
A. South of Richfield, yes sir. 

Q. The same general conditions exist in these 
different communities with respect to the neces­
sity for culinary water; the general economio 
requirements in general are as exist in Sigurd¥ 
A. Yes sir. 

273 MR. HILTON: I object to that as his con­
clusion. 

THE COURT: Have him state the facts on 
which he bases his conclusions. 

MR. BATES: State a little more in detail the 
conditions with reference to Salina~ 
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A. I an1 president of the Lost Creek Irriga­
tion Con1pany, and 've sold Salina their cul­
inary water. Several years ago they bought a 
third of a second foot or thereabouts, and then 
in _1938, they decided they didn't have enough 
water, so they bought more from the Lost Creek 
Irrigation Company, bought a second foot of 
water, so I know the transaction there and 
know what they paid. 

Q. Tell us what. it was f 
A. They paid Lost Creek Irrigation Company 
five thousand dollars for a second foot of water 
from the Twin Springs up near the head, on 
old Lost Creek about eighteen miles from 
Salina. 

MR. HILTON: I object to that; he is not 
qualified to testify at all. I move to strike out 
the answer. 
THE COURT: All right, the motion may be 
granted, until we hear from you on the law on 
the matter. 

M.R. BATES: You say they got one second 
foot of water~ 
A. Yes sir. 

~IR. HILTON: I object to that on the ground 
that it is not qualification for the witness. 

THE COURT: That may remain. 

~fR. BATES: How far was the water that 
they purchased from the town of Salina? 

A. Approximately eighteen miles. 

MR. HILTON: I still object to it; it is not 
qualification. 

274 THE COURT: It goes to show his knowledge 
of conditions in a given community. I will be 
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glB.d to hear from you. We will let the witness 
proceed to describe the conditions in the vari­
ous communities, and then finally rule on it. 

MR. BATES: You say that was about eighteen 
n1iles from the town of Salina~ 
A. Yes sir. 

Q. How many people are there in the town of 
Salina~ 

A. Approximately fifteen hundred. 

Q. You are familiar with the water on Rosses 
creek, are you, and the quality and quantity of 
water that is used by the town of Sigurd now? 
A. No, I don't know anything of the quality 
of it, only that I have heard it is good. 

Q. What would you say as to whether or not 
this water that Salina ,purchased was good, 
clear water for culinary purposes? 

, A. It was extra good; that is the reason they 
bought it. j 

Q. You said something of the town of Central; 
Do you have any idea as to how many people 
there are there~ 
A. Between three and four hundred. 

Q. Do you know how much water it was they 
got¥ 
A. I don't remember the an1ount that they 
got, but I remember the approximate amount 
they paid for it. I re1nember that. I don't 
remember the exact amount they got there. 

Q. ::\fonroe; what do you know about that 
situation, south of Monroe~ 

275 A. The farmers south of Monroe had some 
irrigation water in the :Monroe Irrigation Com-
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pany, and they exchang-ed their irrigation cOin­
puny rights for the use of some of the culinary 
water of Monroe. 

Q. Do you know what that exchange was, 
mainly! 
A. They exchanged a share of water for use 
of one tap, and the price they put on the water 
would amount, and the amount of water that 
they appropriated was approximately five 
thousand dollars a second foot. 

Q. Do you have any information as to what 
has happened in a broader field in the State 
of Utah~ 
A. I have always been interested in the 
amounts that different communities have paid 
for culinary water. Whenever I have read any~ 
thing in the papers about it, I have paid atten­
tion to it, so that in that way I have a general 
idea of the amounts that have been paid. 

Q. From all those facts and factors, and 
assuming now that the water under discussion 
in this case, being used by Sigurd for culinary 
purposes, is good water, bearing in 1nind the 
condition of the community of Sigurd, and its 
location, and your information with reference 
to these other communities in this immediate 
vicinity, your general knowledge that you have 
acquired with reference to value of culinary 
water and prices paid for it in general through .. 
out the State, do you have a judgment as to 
what is the reasonable value of the water of 
the kind involved in this action for culinary 
purposes? 

MR. HIL'l,ON: I object to that on the ground. 
that he has said he does not know the quality 
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of the water of the Rosses creek here in ques­
tion. He can't answer that question when he 
does not know the quality of water. 

276 THE COURT: One other matter that should 
be included, that is the availability of other 
water. 

:.MR. BATES: What do you know, Mr. Ander­
son, as to whether or not there is other water 
in that immediate vicinity of the town of Sigurd 
of good quality suitable for culinary purposes 
that might be available for their needs 1 
A. I don't know of any; I don't know of clear 
water, but I know there is water near the fla.t 
knolls, that is near the city. I don't know 
whether it could have been bought, or not. 

Q. What is the situation of that water with 
reference to elevation so as to give them the 
fallt 
A. That would have to be raised, of course, 
in order to get the force for the systen1. 

Q. That would affect its convenience and 
availability~ 
A. Yes sir. 
Q. "'"rhat do you know as to whether or not 
there are other communities in the vicinity that 
may have found it desirable to use this water 
for culinary purposes -

MR. HILTON : ·Which water~ 

MR. BATES : The water involved 1n this 
action. 

A. There are other communities that could 
use it if they desired. 

Q. And who are needing culinary water T 
A. So far as I know. 
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~IR.. HILTON: From his answer, ·your .u.vnor, 
I can't see that there is any qualifications of 
this man, whatsoever, to testify as to the value 
of this water. He does not know the quality of 
the water, and he does not know the needs of 
the community. 

277 MR. BATES: I would like to incorporate a 
few more elements in the question. 

THE COURT: Proceed. 

MR. BATES: Bearing in mind the general 
information you have, that you have gotten 
from time to time with reference to availability, 
and the prices paid for water in different parts 
of the State of Utah; the information you have 
with respect to the t_own of Salina; the informa­
tion you have with reference to the town of 
Central, and the people in the vicinity of Mon­
roe, and different communities, and your 
knowledge of the conditions in Sigurd, the 
number of people that live there: their neces­
sities for water, and all those things, do you 
have a judgment, assuming that the water in 
question in this action is, good water and in 
every way suitable for culinary purposes, do 
you have a. judgment as to what that water 
would reasonably be worth at Rosses creek 
spring, for said purposes 1 
A. Yes sir. 

Q. What is it~ 

MR. IDLTON: I object to that on the ground 
he is not qualified to answer the question. 

THE COURT: Overruled. 

A. In my opinion it should be worth at least 
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five thousand dollars a second foot, the same 
as these other communities. 

Q. Assuming that they are taking one quar­
ter of a cubic foot per second, what in your 
judgment would _be the value of the water 1 
A. Place my judgment on it, on the parcel7 

Q. That they are taking the water. 
A. Well, decrease the value of the whole 
stream-

278 Q. That is not -

MR. HILTON: Let him answer it. I object 
to counsel leading the witness. 

THE COURT: The answer is not responsive 
-no objection on that ground. The question 
is what is the reasonable value of the water 
for culinary purposes. 

THE WITNESS: At the rate of five thousand 
dollars a second foot, that would be one thous­
and two hundred and fifty dollars. 

CROSS-EXA~NATION: 
By :.Mr. Hilton. 

Q. When you went up to make your measure­
ments on Petersen creek on May 20, 1939, you 
went at the request of Mr. Nebeker¥ 
A. Yes, l\Ir. Nebeker through l\fr. Bates; I ex­
pect to be paid for it. 

Q. On what basis do you expect payment? 
A. Just what I think is reasonably fair for 
going up there. 

279 Q. For your services 1 
A. Yes sir. ·.·I ·~ . ; . 1./ 
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Q. Are you a registered engineer' 
A. No sir. I was county surveyor for Sevier 
County for six years. 

Q. You know that the law prohibits engineers 
from doing such work unless they are regis­
tered! 
A. No sir. 

Q. You don't know that? 
A. No sir. 

Q. The law has been in existence for quite 
a number of years, 1-"'r. Anderson. 
A. That is bad. 

Q. If you had known that law was such, would 
you have accepted this employment¥ 
A. I am not a registered engineer. 

MR. IDLTON: I think, Your Honor, that in 
view of the law requiring registered engineers 
to do this work, that this testimony is incom­
petent, and I move to have it stricken. 

THE COURT: Is it your contention that only 
engineers can give measurements of water¥ 

l\fR. IDLTON: On an engineering project and 
matters of this kind, yes. 

THE COURT: If you can present some 
reputable authority for that, I will act on it. 

MR. IDLTON: I will present some authoritie~ 
on that later. 

THE COURT: Then I wHl hold the motion 
under advisement. 

MR. HILTON: You say that the mea&ure­
ments you made on l\Iay 20th were at the junc­
tion of Petersen creek and Rosses creek¥ 
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280 A. Yes sir, just before the water enters 
Petersen creek; on Rosses creek I made the 
measurements. 

Q'. Now, did you at the same tin1e measure the 
water in Petersen creek a little above Rosses 
creek so as to determine the amount of water 
in Petersen creek above Rosses creek~ 

A. No; didn't measure that. 

Q. Any water coming down Chrises creek at 
that time of the year, do you know~ 
A. Usually. 

281 Q. And when you made these measurements 
on May 20, 1939, in Rosses creek, you didn't 
observe the water conditions of the Peterseu 
creek above it ? 
A. I can't remember the exact conditions sc 
as to give them in evidence here; I came up in 
an automobile. 

282 Q. Have you made measurements on King's 
Meadow creek below the Petersen ranch? 

A. Yes; around 1907, or '8 or '9. I think it 
was during those years, in that neighborhood 
some tin1e. 

Q. vVhere did you make those n1easurements 
on K.ing's J\feadow creek? 

A. Just a short distance below the pond 
where ail the water from those springs come 
together and flow down a little creek towards 
the Nebeker ranch, oh, four or five rods be­
low where the flow, where all the springs come 
together in one common stream ; we measured 
seven different wells~ but I think there were 
1nore than that. We finally did get a flow of 
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water that we did measure. There was seven 
different wells. 

283 Q. Do you have a recollection of what your 
fig'Ures were of those measurements you made 
in 19071 
A. No, it has been so long, I don't remember 
the years. 

Q. What year was it you made those measure­
Inents in that case~ 

MR. BATES: I am going to object to this as 
not proper cross examination. 

THE WITNESS : I can't remember the exact 
year. As I remember about 1908, 1907, 1908 
or 1910, in that neighborhood. I can look it up. 

THE COURT : I will have to overrule your 
objection. It goes merely to his qualifications. 

284 MR. HILTON: Is that your signature, Mr. 
Anderson; is that the report you made in that 
~asP~ 

~". I can look it over. I assume that it is. My 
signature is here. 

Q. Have you noticed this was dated in 1917 ~ 
A. I was off ten years. 

Q. You were just off ten years in your 
nwmory~ 

A. Yes sir. That was 1917 when the report 
was submitted, but it began perhaps three years 
sooner than that. 

MR. HILTON: I want this report marked. 
·\Ve offer in evidence the report made by Mr. 
Anderson in the case of Bastion v. Nebeker, to 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



158 

which he has testified, on file in that case, 
marked plaintiff's exhibit E. 

THE COURT: What is the purpose, to show 
dates~ 

MR. HILTON: Yes, and measurements of 
water in King-'s lVIeadow creek to which he re­
ferred. 

THE COURT: It may be received. We will 
l8t you make a copy to substitute for the 
original. 

JVIR. HILTON: I will ask the clerk to make 
a certified copy and file it. 

THE COURT: All right, it may be received. 

MR. HILTON: Did you make any other 
measures of the King's Meadow creek water¥ 

A. No, except what I measured the oiher time 
in May of last year. 

285 Q. Since 1917, the measurements reported in 
the report and the measurements you made on 
l\{ay 20, 1939, are the only measurements you 
have made~ 
A. Yes sir, in that canyon. 

Q. You mentioned something about culinary 
water bought by Salina. They bought it from 
the Lost Creek Irrigation Company, didn't 
they~ 

A. Yes sir. 

286 Q. As to 1vfonroe, from whom did Monroe buy 
its water? ~ 
A. From the :Monroe Irrigation Company; 
water rights in the Monroe Irrigation Company 
was evidenced by certificates of stock. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



159 

288 Q. Do you know the value of a share of water 
in the Monroe Irrigation Co~pany' 
A. It used to be around forty dollars a share. 

Q. Now, when you stated that this culinary 
water or this water coming from Rosses creek 
had a value for culinary purposes of $1250.00, 
assuming there was one-quarter second foot, 
on what did you base your conclusion~ How 
did you arrive at your conclusion~ 

A. Because of what water has costs other com­
munities in this neighborhood. That is the only 
way anybody could arrive at it. I believe there 
is very little on the market, or has been on 
the market. 

Q. Do you know what the Sigurd City 'water 
works cost~ 

289 A. I don't know exactly. I know in other 
places what it cost. I know the cost of appro­
priating water in many cases. I know what it 
cost in Salina to appropriate their water. 

Q. You said here that you had never investi­
gated the water works, at all~ 
A. I hadn't investigated the extent of the 
water. I knew it was running into Sigurd. 

290 Q. Then this estimate that you made of 
$1250.00 is the same kind of an estimate as to 
the cost of Sigurd City water works, on the 
further assumption that there was one-quarter 
of' a second foot of water diverted~ 

.A. I think you will notice that I said before, 
if there is a quarter of a second foot, and buy­
ing it at the rate of five thousand dollars a. 
second foot, that amount of water would be 
worth $1250.00. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



160 

(J. And that estimate of five thousand dollars 
is based upon the cost of the Salina water 
works~ 

A. No, not by any n10ans. I have been inter­
ested in the amounts that the different com­
Ulunities have paid in g·eneral over the State, 
and that five thousand dollars is about the low­
est that any community has paid for a second 
foot of water. '· 

292 MR. BATES: ' Assuming the fact that there 
is already a pubhc system ready, available and 
ready for the delivery of water, would that in 
any way affect your judgment as to the value 
of the water? " ~ •' 
A. No sir; because of the location of these 
other springs the cost would be greater. 

293 MR. IDL.TON: Further assuming another 
condition, Mr. Anderson, assuming now that 
there is probably one-fifth of a second foot of 
water available to Mr. Nebeker in Rosses creek 
and that was all that he could use or put to a 
beneficial use, would you say then that the 
price of the culinary water to him would he 
reduced accordinglyf 

MR. BATES: We object to that. There is no 
evidence on which the assumption can be based. 

THE COURT: He may answer. 

MR. HILTON: Now, you have based your 
estimate of $1250.00 on the definite assumption 
or proposition that :Mr. Nebeker owns now one­
quarter second foot, don't you f 
:\. I believe I said that. 

294 Q. Do I understand also that you fixed this 
estimate of $1250.00 as the value of that water 
right as culinary purposes to 1\fr. Nebeker¥ 
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A. I think it is worth a gTeat deal more than 
that, if you want my candid opinion. 

Q. I an1 not asking you that. Didn't you base 
your estimate of $1250.00 on the proposition 
that .Jlr. Nebeker owns one-quarter of a second 
foot1 
A. No. 

Q. What did you base it on! 
A. On the quantity of water under the situa­
tions that I have mentioned here, that is at 
the rate of five thousand dollars for one second 
cubic foot, if there is a quarter of a second foot, 
that it would be worth $1250.00, that is what I 
said. 

Q. No matter who owned it? 
A. I don't care who owned it. I haven't taken 
into consideration the ownership. I feel sure 
that K ebeker owns it; I know he does. 

Q. You know he owns it? 
A. Yes. 

1\tlR. IDLTON: I move to strike out the an­
swer on the ground it is not responsive to t_he 
question. 

rrHE WITNESS: He owns the land. He 
boughf the water with the land. 

~rHE COURT: The answer may remain. 

MR. HILTON: How do you know that he 
owns it? 

A. Because he has had possession of it for 
several years. I know he owns it. I know that 
he is living there, he and his family, and that 
he owns it. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



162 

295 Q. Do you know that Mr. Nebeker has applied 
it to a beneficial use, that one-quarter second 
foot frmn Rosses creek~ 
A. I don't know where he has got his water 
from as a positive fact. · 

Q. You say you don't know positively that he 
owns one-quarter second foot from Rossel-'l 
creek~ 

A. I have never been on Rosses creek except 
one time and measured one-fifth of a second 
foot there. 

; 

Q. In May, that :war down at the foot, at the 
end of the creek~ 
A. Yes. Anyone would naturally assume that 
there would be more at the head, considering 
the kind of soil there is in that neighborhood, 
and knowing that water coming down through 
that Petersen creek would be more during cer­
tain times of the day, and less water than there 
is at other times ; in the early mornings there 
is a good deal more than there is in the middle 
of the day .. 

296 Q. Did you ever see Petersen creek dry? 
A. In the afternoons, yes. 

Q. About what time of the year~ 

A. I don't remember just any particular time, 
now, but I went up there a great deal during 
those years and I observed the condition of the 
creek in a number of places.. Nearly every 
time I went up we have traveled along the 
IZ'ing's l\Ieadow creek canyon for many years. 
I know the water from Chrises creek has been 
very little during certain tin1es of th~ day and 
then there would be a big flow of water com-
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ing down early in the morning or during the 
cooler part of the twenty-four hours. I noticed 
that when I was measuring water there during 
the tiines I said, that often I would go up, and 
in the early part of the day, there would be con­
siderable more water than there would be when 
I went up later in the day. And then you could 
tell by the condition of the banks. that the water 
had been higher at that particular n1orning be­
fore I got there. During those observations I 
know that the water was higher in the early 
mornings than in the late afternoon. 

~97 Q. ·When was the last time other than May 
29, 1939, when you were there~ 
A. I don't remember. I would not attempt 
to say. 

Q. But you say that there were many times 
you were up there and saw Petersen creek dry 
above the springs and wells on the Petersen 
ranch~ 

298 A. If yon will permit me tp explain it~ I be­
lieve I can explain it this way, that during the 
hot part of the day the- water that is flowing 
fron1 Chrises ereek comes down and sinks into 
or disappears into the soil or into the bottmn 
of the creek or the channel, and the flow from 
Chrises creek apparently does not vary; I think, 
or would say definitely, that that water that 
runs down during the day does not evaporate 
but goes into the soil. It is my theory that the 
hot weather, the heat from the sand causes the 
particles of earth to expand to a larger par­
ticle, or crack open, and the space between 
these particles, the water is absorbed into this 
gravel or sand, and then during the night the 
tPmperature falls again, the weather gets 
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cooler, the temperature is less, so that these 
particles gradually contract, and the water that 
has accumulated there during the day comes 
out at night. 

Q. Wouldn't the spring flow vary according 
to the precipitation from year to year1 
A. Oh, yes. The flow that is supposed to be 
running today, the springs were flowing today, 
and the rainfall was not enough to make a 
runoff, that the present runoff would not affect 
1naterially the present flow of the spring. 

299 Q. You are familiar with the irrigation laws 
of the State of Utah, are you not; and if there 
is water that is not being used, or might go to 
waste, that one has a right to come in and take 
thatwater-

MR. BATES: I obj'ect to that question, not 
proper cross examination of the witness. 

MR. HILTON: Now, I want to know about 
that question of value. A while ago I think 
yon said that the value of that water right as 
culinary water right was based upon the 
assumption that Mr. Nebeker owned one-
quarter of asecond foot. · 

A. I am sure that he owns that much water. 

Q. Now, as~mming th~t the water from these 
springs up there as it naturally flowed didn't 
reach Petersen creek, only a small amount 
reached it, and some one goes up there and 
takes the water at the springs, which would be 
a little more than was coming down below, 
would that in any way change your value? 

300 ~1:R. BATES: I object to that as improper 
cross examination. 
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THE WITNESS: No, I would not care who 
owns it. That much water would be worth thai. 
I assumed l\Ir. Nebeker owns it. I think, fur­
thermore, he is entitled to that water. 

MR. BATES: What do you think this water 
is really worth~ 

ME. ffiLTON: I object to that question as 
improper re-direct examination. 

THE COURT: He may answer. 

THE \YITNESS: I think it is worth about 
twenty-five hundred dollars, because, if you 
want me to explain. 

THE COURT: I think I will excuse the jury 
for a short time, while we discuss certain 
matters. 

MR. BATES: . With the exception of one wit­
ness we are through. That witness we can­
not put on right now. We wonder if we might 
have permission to put him on out of order on 
one question, and let the plaintiff proceed with 
thPir side of the case. 

THE COURT: What do you say, Mr. Hilton"! 

301 :.MR. ffiLTON: You say you rest, with the 
exception of the testimony of one witness? 

lVfR. BATES: Yes. He will he available for 
testifying early in the afternoon. 

l\fR. HILTON: How long will It take to ex­
amine him? 

MR. BATES: My judgment is his testimony 
won't exceed fifteen minutes. 

:MR. HILTON: I don't want to stand in the 
way. I would like to make this motion now on 
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the testimony of ~Ir. Anderson, that his theory 
of the value of the culinary water, and its bear­
ing upon the compensation or damages that 
should be allowed :Mr. Nebeker, and I move the 
whole testinwny be stricken for the reason 
that it is not pleaded, and it is not an element 
in the case ; and is not a theory in the case, as 
it has been presented by the defendants' entire 
pleadings. 

THE COURT: The motion is denied. 

1\'IR. HIL'rON : Under tho~e circun1stances, 
Your Honor, I am inclined to ask the court to 
permit the plaintiff, Sigurd Town, to amend its 
complaint so as to show and permit us to put 
on evidence that we have, by our development 
here, and installation works, developed water 
in that location in addition to any water that 
Mr. ·Nebeker has ever used or put to a benefi­
cial use, and that we have saved aU the water 
that we have taken there by this pipeline from 
loss by seepage, evaporation or otherwise. 

THE COURT: What do you say, Judge 
Bates' 

MR. BATES : I suppose it is discretionary 
with the court. I imagine it may over-turn 
everything in this case to amend at this stage. 

THE COURT: I am inclined to let him 
amend. The town board officers can explain 
the situation when they get on the stand. 

302 MR. HILTON: I think by reason of bringing 
in an element that they haven't pleaded, that 
I want to meet it. I think it is only fair. 

'fHE COURT: I say, I am inclined to let you 
make your mnendment. 
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iliR. HILTON: I will present it later. 

MR. BATES: The defendants would want an 
entire denial of that pleading. 

THE COURT: Yes. 

MR. HILTON: That would be understood, 
that I consent to their amending their answer 
to so deny it. As I understand it, the defend­
ants, both the Nebekers and the State of Utah 
will rest their case subject to the testimony of 
one more witness, only. 

THE COURT: Subject to any new matter 
that you may bring on this theory that you are 
now stating that you want to amend on. 

MR. HILTON: Yes. 

l1:R. BATES: If it be understood that the de­
fendants may meet that new issue. 

:MR. HILTON: Yes. 

MR. BATES: The burden will be on you on 
those issues in any event. 

MR. HILTON: I think so. 

THE COURT: That brings up something else, 
with that an1endment) whatever it is, I don't 
see how we can get through tomorrow night. 

MR. HILTON: I don't see how we can go for­
ward without it. 

THE COURT: It will be about the third or 
fourth week in .. March before I can come down 
here again. What do you say about that situa­
tion? 

::J03 THE COURT: I think we can come down here 
on the 26th of l\iarch. 
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~.[R. HILTON: Tuesday, the 26th of March1 
We will have to adjust our affairs. We have 
got to get this thing behind us. 

THE COURT : I am very sorry about the 
situation, gentlemen. 

MR. HILTON: So am I, but we can't help it. 

SESSION RESUMED: JURY PRESENT 

THE COURT:. Gentlemen of the jury, and 
eotmsel, we have agreed that we will run till 
about four o'clock this afternoon, and then re­
cess until the 26th. The record may show a 
stipulation on the matter. 

MR. HILTON: VYe will agree to it. 

THE COURT: All I care about is a stipulation 
in the record that we may take a recess at four 
o'clock until the 26th. 

1\JR. BATES: I guess we will have to consent. 

MR. HILTON : I so agree. 

THE COURT: All right, proceed then. 

MR. HILTON: Gentlemen of the jury, I will 
make statement of the position of Sigurd City 
in connection with this water~ especially in·· 
asmuch as a statement was not made to you by 
counsel for the defendants at the opening. 1 
don't know whether you know yet what this 
thing is all about, in lieu of that statement, 
~specially having to gather it from the testi­
mony of witnesses who have thus far testified. 
Now, as you have gathered here from the evi­
dence that has been put before you of the 
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~ituation of that canyon here, known as the 
King's Meadow creek canyon, that canyon is 
quite extensive, and in going up the canyon, 
we find the ownership referred to by different 
parties; certain parts of it have been known by 
different names. 

304 For instance, the part covered by the line that 
you see there in green is marked "King's 
Meadow Creek.'' I think the proof shows that 
that creek received its name from the spring's 
and the wells that flowed or was in existence 
on the Petersen ranch and flowe-d down. li.,rom 
that source of water, as has already been shown, 
there is a large amount of water compared with 
the amount of water flowing in Petersen creek 
above it, above the King's Meadow on the 
Petersen ranch where a good deal of water 
raises from those meadows and flows down into 
the creek and is used by Mr. Nebeker below, 
and furnishes the principal water right to the 
Nebeker land; and prior to 1934 the water right.. 
for th0 Nebeker land was confined to the wells 
and springs flowing on the Petersen ranch. 

Of. course, any water that might have been 
accumulated above the wells and springs on 
the Peters0n ranch is known as the Petersen 
creek, and it has been testified to and described 
as such by all the witnesses the defendants have 
put on the stand, emptying into Petersen creek. 
TJp that canyon there are a number of canyon 
~treams and small streams there. The one par­
ticularly indicated here is Rosses creek. Above 
Rosses creek is Chrises creek, and above 
Ohrises creek is what they call BrimhaU springs. 
This Petersen ranch was once owned by the 
~tate of Utah. and the State of Utah acquired 
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for water rig·ht on that ground all of the waters 
of Petersen creek, Rosses creek, and Brimhall 
springs - all of the1n. All the evidence thus 
far put in by the defendants, shows that the 
water was used on that Petersen ranch, and 
the Petersen ranch owns it now. :Mr. Nebeker 
said that he bought it from the State of Utah, 
with all the waters out of Petersen creek, 
Rosses creek, : Chrises creek and Brimhall 
8prings. 

305 The question he:r:e is the waters in a couple of 
springs up in Rosses creek. The town of Sigurd 
was in need of a !~culinary system and good 
water, and it sought a place where it could 
obtain some water for that purpose. Mter a 
good deal of investigation they decided to 
divert the waters in two springs up in Rosses 
creek, and they built· a rather expensive water 
works system to divert it, and they have been 
using that \Vater from these springs since De­
cember 28, 1938. We filed our condemnation 
suit to condemn that water in those two springs 
on tTune 15, 1939, and by that I mean that in­
vestigation showed that Mr. Nebeker and the 
State of Utah had some claims to the waters 
flowing down Rosses creek in this, that all the 
waters of King's M.eadow Canyon creek and 
of Petersen creek were awarded over to Mr. 
Nebeker or to this Petersen ranch by a decree, 
between certain dates, that is of the crop grow­
ing season or irrigation season of each year. 

Now. as to the waters flowing during the irriga­
tion season of each year we are not here seek­
jug to acquire rights of those who might claim 
them; we are not claiming that Mr. Nebeker 
owns all of the water that flows from those 
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l:;prings, but there b, we claim, son1e ·small 
mnount probably that has gone down in Peter­
~en creek and probably used on that Petersen 
ranch if it got there. It is that small a1nount, 
whatever that is, that we are seeking to con­
demn. The rest of that water is water that 
he never used, or attempted to use ; he never 
developed it; never did any 'york on those 
springs to do so; we will show that the condi­
tion is such that the water remains in the soils 
in Rosses creek, and very seldom reaches Peter­
sen creek; "'e will show that these waters evap-

306 orate and seep away; he never _has used them 
during ihese times for agricultural purposes or 
any other purpose only as pe has gone up there 
to water some sheep as the public went up there 
to do. Now, you will be called upon to fix the 
value of that small amount of water that Mr. 
Nebeker may have proved that he owns, and it 
will be for the court to advise you what amount 
of water, that is what his title to that water 
may be, and that from all this testimony the 
eourt will advise you you will base your ver­
dict of value. \Vith that statement we will pro­
Cf'ed to put on our evidence. 

CLIFF M. PO\VELL, for plaintiff, testified: 

DIRECT EXAMINATION: 
By Thir. Hilton. 

Age forty-six; reside in Richfield; lived there 
twelve years; prior to that lived at what is com­
monly known as Cedar Ridge, it is about eight 
miles north of here, about fifteen years. 

307 Q. How long were you a farmer~ 
A. \V ell, I would say fifteen years; we were 
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in the sheep business, I and my brothers to­
gether; I think about thirteen years. 

307 Q. Have- you held any position with an irriga-
tion company ? • 

A. Yes sir; Ri~~field Irrigation Company; 1 
was water master six years. 

Q. What territory would that work take you 
into1 
A. From Richfield to Sigurd; approximately 
eight miles. 

Q. Have you held any position with the Coun· 
ly of Sevier¥ · ' 
A. Yes sir; County Assessor five years. 

Q. State whether or not you are acquainted 
with the area east of the to"\\rn of Sigurd known 
as the King's Meadow canyon? 
A. Yes sir. 

308 Q. State whether or not you are acquainted 
with the area in that same locality known as 
the Rosses creek? 
A. Yes sir. 

Q. And Chrises creek? 
A. Yes sir. 

Q. And Petersen creek? 
A. Yes, sir. 

Q. When did you first become acquainted with 
this Rosses creek area? 
A. I don't know. I was just a boy about 
twelve or thirteen, I would think ; that would 
take tne back around 1905. 

Q. During what years did you run sheep in 
the Rosses creek area T 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



173 

...-\... I think fron1 1920, maybe along in 1918 
to 19:25; it would be in the spring and also in 
the fall, that is east of Rosses. 

309 Q. Now, what part of Rosses creek would you 
go into in hauling wood'? 

..:\.. \ Y e 11, the early part, as I rem e1n be r, we 
would go up the canyon, and then the road 
washed out, and we went around Cotton \\"' eod 
over H1e hill and into Rosses s:r-ring. 

Q. During what years did you go hunting in 
Rosses creek, if y~,u did' 
A. I think I have been in Rosses creek every 
fall for twenty-five years. 

310 Q. Now, when you went up there, state gen­
erally what the condition was around that main 
or higher spring' 
A. There was a little bog there when I was in 
there. \V e had a little pond there. This spring 
would seep, south of the spring, the water was 
backed up, so that it filled the pond with water1 
and we watered our sheep at the pond in the 
creek. 

311 Q. During all the time that you were up there 
and noticed it, both in hauling wood and run­
ning sheep, and hunting, did you notice any par­
ticular changes in the spring ~rom~-year to 
year? 
A. No sir. 

Q. Describe what you n_oticed as to the water 
conditions at that junction during those times' 

A. ·Well, it would vary. We tried to use the 
water on the ranch at that time, and sometilnes 
there would be enough water coming down to 
the ranch to go down two or three furrows -----
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hvo o'clock in the afternoon it was gone, and 
then it would come back some time in the night 
time. 

312 When you were at the junction of the two creeks 
in 1924 and 1925, state what the water condition 
was in Rosses creek 1 

A. I have been at the junction when there was 
a little water which was hitting Petersen creek. 
I have been at the junction when it was dry. 
It was dry more times than it was wet. 

313 Q. If Rosses creek ;water at the junction could 
be applied to agricultural use, about how many 
furrows would it irrigate¥ 
A. I would say one. · 

Q. Would you say that on this Rosses creek or 
Petersen creek that there were such periods as 
high water, or flood water periods in the spring 
time? 
A. I would say there was son1e runoff in the 
spring, yes. 

314 Q. Would you say that the runoff water ~ould 
be applied to an agricultural use up on the 
Petersen ranch during that time~ 
A. Yes, I think it can; if you can control it, 
you can water some land with it. It is hard to 
~ontrol because of the fact it has alwavs flooaed 
a lot of sand and rubbish. 

Q. Did you observe in your travels in Rosses 
creek during this time about how far the water 
naturally would flow down Rosses creek bed 1 

A. I think I have never seen it when it didn't 
flow to where the stream crosses the highway 
~t the present time. r never saw it dry there. 
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Q. Now, how moist would it be there when 
you haYe seen it 1 
A. A small strean1 of water: I would say pos­
sibly there would be enough. for two furrows 
where it crossed the State highway. 

315 Q. ·What time of the year would you see it 
when it would oniy irrigate a couple of furrows? 
A. Say in June and July, or May and June, 
that is when I was there. 

Q. During all your travels up there did you 
notice the condition of the creek bed, itself 1 
A. W e!l, from the spring down to the junction 
there is a canyon that the wash comes down 
fairly deep all the 'vay, most of the way,_ till you 
get down towards. the lower end, then it is n1ore 
shallow. The upper part of the canyon is quite 
deep and washed. 

316 Q. Are you acquainted with George W. Neb­
eker and -with the farm that he owns below the 
Petersen ranch in King's ~feadow creek _can­
yon? 
A. Yes sir 

Q. Now, during what years did you own or 
operate or lease this Petersen ranch from the 
State of Utah? 
A. I would say either 1924 or 1925 or 1926 
and 1925. I would not say which. I haven't 
the dates on it; we leased the water right that 
flows down Petersen creek; all the waters that 
came down Petersen creek. 

Q. Will you state what your experience was 
with the use of these waters in Petersen ranch 
during that time 1 
A. We tried to use the water. It was there 
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to the extent that we would put it in three or 
four furrows in the morning, and then it would 
stop in the afternoon, and we didn't have any­
thing until the next day. 

Q. Briefly describe your duties as county 
assessor~ 

A. Well, it is the assessment of property with­
in the county. 

:317 Q. Now, as a farmer, you have had experience 
with the use of water for irrigation purposes? 
A. Yes sir. 

Q. Now, are you acquainted with the farms in 
existence in King's Meadow creek canyon and 
Petersen creek canyon? 

A. Yes sir; there is what we call the Petersen 
ranch and the Nebeker ranch. 

Q. You are familiar with the water on both of 
those farms in King's Meadow creek canyon? 
A. I know about what there is there; also 
acquainted with the farm land down in the val­
ley around Sigurd and Glenwood and ,.those 
localities. 

318 Q. What is your judgment in connection with 
the raising of crops on the Petersen ranch? 

A. I think you could raise crops there if you 
had the water ; I think you could raise hay and 
grain. 

319 Q. Now, would this Petersen ranch have any 
value for agricultural crops other than the 
raising of grain and hay? 
A. I guess you could raise potatoes there, or 
something of that kind. 

Q. So, you say the farm without water would 
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not have any value for any agricultural pur­
poses! 
A. I would say _no, without water it hasn't 
any. 
Q. Would the Petersen ranch have any value 
as a grazing proposition for sheep or cattle 1 
A. Yes, sir. 
Q. Would it have a value for grazing during 
the entire year f 
A. Well, I would say very little value during 
the summer months. There are some wells in 
there. That is sheep or cattle will browse there 
on the meadows, the grassy spots there. 

Q. From your experience on the Petersen 
ranch, after leasing it, and having known it 
since, would you say that it should be con­
sidered as strictly a dry farm Y 

A. I would not say strictly, because in times 
there is a lot of water that comes down. 

Q. Are you familiar with the market values 
of farm lands in the communitv where these 
farms are located, down in Sig;ud and Glen­
wood~? 

A. ''Tell, I an1 quite familiar, yes. 

320 Q. Well, now, what would you state in your 
opinion the land of the Petersen ranch, with 
the full water right, would be worth, that is, the 
1narket value per acre 1 That is, assuming it 
had a water right. 
A. ·With the water right, I would say forty to 
fifty dollars an acre; and that would be the 
value of the ground for hay raising. 

Q. What would you say the same la:nd would 
be worth if you took the water away from itf 
A. It is almost valueless. 
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(l. Now, as to the lands down near Sigurd and 
GlenwoodJ what would you say the fair cash 
mark~t value of the land down there was with 
the water right~ 

321 A. , Ordinari~y, I would say from $125.00 to 
$150.00 an acre. 

Q. Explain why there would be the difference 
'in the marke-t value -of land down near Sigurd 
and Glenwood compared with the Nebeker and 
Petersen ranc4es ~ 
A. In my opinion, the difference would be, 
its .soil is better ·soil, _and it is adapted for the 
raising of sugar boot&. I don't know ~f a crop 
failure, as it 18 up in Jl}e canyon. It has more 
\Vater ... It i~ adaptable fpr the growing of sugar 
beets, b~ing_ about the <:mly cash crops. I would 
attribute the differen~e to those things. 

322 Q. State whether or not in your·· opinion this 
market value of the Petersen larid on June 15, 
1939, had been decreased because of the taking 
by Sigurd town of the waters of the two springs 
up in Rosses canyon~ 

A. A very small amount. 

Q. Could you fix that amount? 

A. If I was determining any value, I would 
say that the amount of water that comes out of 
Rosses channel would not be enough to irri­
gate one acre of ground. 

Q. Can you give us an estimate of about how 
1nuch you think that market value had been de­
creased by the quantity of water taken by 
Sigurd City¥ 
A. My personal opinion is it would not be a 
hundred dollars. 
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Q. \Yell, can you tell us '" hether or not in your 
opinion the quantity of water available to the 
Petersen ranch under the conditions you ob­
served it ha.s been reduced by reason of Sigurd 
City taking the water in the two springs in 
Rosses canyon? 

323 A. To a very small extent, yes. 

Q. Do you think this slight reduction in water 
from Petersen creek for the Petersen ranch 
would affect the market value of the Petersen 
ranch? 
A. Very little. 

Q. Could you estimate what extent it would 
affect its market value on June 15, 1939.? 
A. Well, from my knowledge, I think it would 
be less than a hundred dollars. 

Q. State if you can whether or not the quantity 
of water available to the Nebeker ranch from 
the King's Meadow creek canyon has been re­
duced any hy the taking of the water by Sigurd 
City of these two springs? 

324 A_. I guess it would be reduced, yes. 

Q. That would be providing any water got 
he yond the Petersen ranch to it, wouldn't it 1 
A. The combined flow of the Petersen creek 
that was there, would make no difference to the 
Nebeker ranch, because he never got any of 
ours, we never got any of his. 

Q. That is just the point. In view of all these 
conditions, from that source, would you say 
that the water rights for the Nebeker farm be­
low had been affected any by Sigurd City tak­
ing these springs of water~ 
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A. I would say not - through its regular 
channel. 

Q. Under those conditions, you would further 
say that the market value of the Nebeker ranch 
down below on June 15, 1939, was _not affected 
at all by Sigurd City taking that water~ 
A. In my judgment, I would say it was not. 

325 Q. In connection with that farm, did you have 
any dealing with the State Land Board with 
respect to the purchase of it; I mean the Peter. 
f:;E'n ranch? 
A. We leased with the understandi_ng the first 
year that if we wanted we had an option of 
buying it. 
Q. Did you investigate the water. conditions at 
that time in connection with the option to buy~ 
A. Yes sir, observations of what water there 
was in the canyon. 

Q. And from what you could see through leas­
ing it, I presume? 

326 A. About the same conditions as now. There 
has not been very much change in Petersen 
creek since that time. 

CROSS- EXAMINATION: 
By ~1:r. Bates. 

327 Q. Isn't it a fact, Mr. Powell, that we had a 
very dry spell in our country that lasted from 
about 1922 and down to 1936, a long time when 
everybody was complaining; everybody recog­
nized that we were short of water all over this 
southern country~ 
A. We did have a time when there was a short­
age of water, yes. 

Q. And that ran approxin1ately over a period 
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of years, about twelve to fourteen years - a 
long tilne~ 
A. Of course, during that time we know our 
conditions are much different. If a year found 
us dry, we have been building reservoirs to 
take care of us in dry seasons. 

ii28 Q. Don't you remember that in 1922 there was 
a h~avy rainfall in this southern country, and 
that we went into a drouth period that lasted 
for many years~ 
A. I know that we had some drouth. 

Q. And as a general condition of that, all over 
the country, did you observe whether or not that 
drouth period had some effect on the flow of 
springs that were ordinarily looked upon as 
permanent springs, whether or not they didn't 
decrease in some amount almost all over the 
country~ 

A. Some of the springs did and some didn't. 

329 Did you observe whether or not there was any 
change with reference to the flow of the creek 
depending on whether or not it was cool and 
cloudy or stormy weather, or whether it was 
hot and dryl 
A. Yes sir. 

332 Q. I think you said that the water that would 
come from the Rosses creek from time to time 
down in the Petersen creek, that your judgment 
would be about equivalent to "rhat would run 
in a furrowY 
A. Yes sir. 

Q. You think the Petersen place would be 
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worth between five to seven dollars per acre 
for pasture purposes? 

A. In my judgment. 

Q. If it had water then your judgment is it. 
vvould be worth maybe fifty dollars an acre 1 

A. I would say the land that could be irri­
gated on the place. 

Q. vVhen you get down onto fhe Nebeker ranch 
it is materially better soil~ 
A. No. 

Q. How would you value that~ 

A. The same way; about forty or fifty dollars 
an acre. 

333 Q. This water supply is limited to the Peter­
sen ranch~ 

A. It is limited, but he still has enough water. 

334 Q. And during those months when you were 
there you say the water would quite generally 
come down in the nights and in the afternoon 
it would have a tendency for it to dry out~ 

A. Yes sir. 

Q. With reference to these periods in the 
spring of the year when you say there is then 
a little natural runoff, in the season when tho 
snow _melts, there would be a little more runoff 
and more spring water would come down than 
in a hot, dry period? 

A. Yes sir. That Is when the other water 
mingles with jt. 
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CLIFF M. PO\VELL resumes: 

CROSS-EXA~NATlON: 
By Mr. Bates. 

A-1 Q. vVhat was your observation as to whether 
or not the water in Rosses area ran about con­
stant! 
A. In my opinion it dj_d; the w'ater'.._ would 
accumulate there in boggy, swampy areas and 
run in the ravine described and on toward the 
other creeks. 

GEORGE E. POWELL, for plaintiff, testified: 

DffiECT EXAMINATION: 
By Mr. Hilton. 

Reside at Richfield; 12 years; fifty-three years 
old. 

A-2 Q. \Vhere did you reside before coming to 
Richfield¥ 
A. Down northeast of Sigurd- what we call 
Cedar Ridge - it is northwest of Sigurd; fif­
teen or sixteen years. 

Q. State whether or not you are acquainted 
with the area southeast of Sigurd known as 
King's J\1eadow creek? 
A. Yes sir; and with the area farther up 
known as Petersen creek; and Chrises creek; 
and the place they call the "\Villow Patch;" 
and Brimhall Springs. 

Q. When did you first become acquainted 
with Rosses Creek? 
A. Quite a few years ago - thirty-five years 
anyhow. 
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A-3 Q. Did you have occasion to go up to Rosse~ 
creek for any commercial purpose~ 
A. Yes I was there after wood; all the yean 
about that time for several years; I hauled 
wood for ten or twelve years. 

Q. What time did you run sheep there? 

A. We ran sheep over in that country over in 
1916 - somewhere along there, we started run· 
ning sheep in that country; we ran our sheep 
there up until I think it was 1928 or 1929 -] 
will not state for sure; went hunting up there. 

A-4 Q. For how many years would you say you 
went in there hunting~ 
A. Twenty years. 

Q. During what seasons of the year did you 
haul wood? 
A. Along in the summer and fall; probably 
some time in .July, some times in August and 
September and October. 

Q. What seasons of the year did you run 
sheep in there? • 
A. In the spring and fall in that particular 
area ; in May and J nne in the spring and in 
October and November in the fall. 

Q. Are you acquainted with the springs in 
Rosses creek 7 J 
A. Yes sir. ·f 
Q. State whether or not there is a s.pring right 
to the head of the canyon ~ 
A. Yes sir, it is -the upper spring. 

Q. Did you go to that spring frequently in 
your traveling up there T 
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.. \.. \Yell I "ill say along 1n June, around 
there, quite often. 

A-5 Q. \Vhile traveling in that canyon did you 
observe the water condition in the creek bed 
and spring·1 
A. I do not know the exact quantity of water 
but it flowed down the creek bed part of the 
time clear to the canyon ; in the spring of the 
year, mostly. 

Q. ·When you were there in the summertime 
how far would it flow down, if you observed it? 
A. Just a ways beyond the junction and the 
State highway of the present time. 

Q. Did you notice any water or any times 
when Rosses creek bed was dry where the 
present State highway crosses it? 
A. No sir. 
Q. Did you notice it dry at any time down to 
the junction~ 
A. Yes sir; along in l\1ay and June. 

A-6 Q. Have you any idea as. to the quantity of 
water¥ 
A. There wasn't a very large stream; I don't 
think I ever seen more than enough water to 
run out of there to run in one furrow if it ran 
the length of a ten acre piece. 

Q. Did you ever see Petersen creek dry at 
that junction~ 
A. No sir, not right there; but I have lower 
do\vn - down on the Petersen ranch. 

Q. You ha~e seen a time to your knowledg~ 
and observation when there was no water at 
the Petersen ranch at some time of year? 
A. Yes sir; I have noticed it in June. 
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A-7 Q. How many spring·s have you noticed up 
in ~sses creek~ 
A. There is some little boggy earth there but 
what I would. call springs, there was only two 
that I have examined. One was at the head 
and one was further down tht~ creek. 

Q. Did you n()tice water flowing from both of 
those springs 1 ~ L'.c, 

... :\. Yes sir. 

Q. Now about how large a stream would you 
Bay was running· from Rosses creek into Peter~ 
sen creek in the sprii;tg and when you observed 
it, in width and depth, would you say~ 

A-8 A. In the morning the,re would be more water 
and in the afternoon sometimes there would 
not be any water whatever; practicapy every 
time I was there. 

Q. You are acq~ainted with the ranch known 
as Petersen's ranch 0? 
A. Yes sir. 

Q. \Vhen qid you first become acquainted 
With that~ 
A. I have seen it so many times when I have 
traveled up and down the canyon; I think it 
\Vas in 1925 and 1926 or 1924 and 1925, I am 
not sure \vhich. 

A-9 And the Willow Patch is known as Chrises 
creek and flows through itf 
A. The Chrises creek spring is above the Wil­
low Patch. 

Q. Did you use the combined water from 
Petersen creek on the farm when you leased iU 
A. ·\Ve tried to; we put it on some lucern on 
there and I gues~ when I would put it on in the 
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n1orning it would be in four or five furrows 
and it would last until getting toward noon . 

.al.O Q. Now would you state, I,Mr. Powell, that 
the condition as to water in Rosses creek and 
Petersen creek as you have described it woulci 
be the situation from year to year~ 
A. According to my best judgment, it would. 

Q. When you were at the junction· of Petersen 
creek and Rosses creek did you observe water 
flowing in Petersen creek~ 
A. Yes sir. 

Q. Can you state the difference in the quan­
tity of water that was flowing in Rosses creek 
and the amount flowing in Petersen creek at 
the time they were both flowing~ 
A That would be a little hard to do. It was 
scattered out over a five foot space on the bot­
tom of the wash and it is hard _to judge the 
amount there; I think there was four times a8 
much. There was quite a lot more in Peterseu 
creek. 

Q. Now from your knowledge of conditions 
up there and especially the water conditions 
and the use .of water on the Petersen ranch, 
from the c01nbined water of Petersen creek, 
would you say the quantity of water available 
for Petersen ranch was mu~h less because of 
[~i~~nrd taking- the water of Rosses creek~ 
A. Very little; I do not know_ how much but 
any time I have been there there has not been 
a gTeat deal of water flowing from Ros.ses 
creek, and sometimes not any_ 

Q. What tin1e did you find no water running 
in Rosses creek? 
A. Along in .June when it started to get dry. 
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All Q. How far did it come down in Rosses 
creek~ 

A. Between a place on the State highway and 
the junction of Petersen creek and Rosses 
creek. 

Q. Did you ever see it dry above the State 
highway where it is now located 1 
A. No sir. 

Q. Did you ever water any horses at Rosses 
creek where the State highway is now located? 
A. I have watered horses there, yes sir; it 
would be along i~ the latter part of June or 
July or in the fall; as a general rule the gravel 
would be scraped back and there would be a 
little hole there and the horses would drink out 
of t.hat; they drank out of puddles. 

CROSS- EXAMINATION: 
By Mr. Hunt. 

A12 Q. Do you recall times that you have been up 
at the junction of Rosses creek and Petersen 
creek, what time of day it was~ 
A. I would say in the middle of the day, in 
the afternoon at different ti1nes. 
Q. And at times when you were there was 
little water running~ 

A. In the first part of May I have seen water 
running in there, yes sir. 

Q. When you hauled wood did you go around 
over toward Cottonwood to get wood and come 
back? 
A. Sometimes. 

Q. But most of the time when you were haul· 
ing wood it was late in the fall? 
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A. ·Well, August or September, those months 
v.re used to haul wood to sell and if we found 
anybody that wanted wood we w;uld haul it. 

Q. A number of years before you leased this 
place you have been familiar with Petersen 
ranch! 

Al3 l\.. I had seen it, yes sir; passed right by it; 
there has been a little crop raised quite a few 
years ago just north of the house tl!ere. 

A14 THE COURT: I will limit you to four wit­
nesses on the same period of time. 

JUNIUS POWELL, for plaintiff, testified: 

DIRECT EXAMINATION: 
By Mr. Hilton. 

Live at Glenwood; forty-one years old; born 
there ; resided there practically au. my life ; 
have been farming the larger part of Iny life. 

Q. Do you hold any position with any com­
mercial institution~ 
A. Yes sir; State Fish Hatchery attendant; 
four years. · · 

A-15 Q .. All times prior to that you have been a 
farmer? 
A. Yes sir, practically. 

Q. Are you acquainted with the area known 
as King's Meadow, Petersen creek, Rosses 
creek and Chrises creek? 

A. Yes sir; I have known it was there since l 
was large enough to go out after wood; I 
ran sheep through there. 
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Q. What year did you run sheep through 
there~ 

A. In 1924 and 1925, to start with; in 1925 1 
was there in July and back again in August -
we moved off the ranch once in that time. 

A16 In what seasons of the year 1924 did you herd 
sheep there~ 
A. I watered at the Rosses creek spring in 
1924; in the spring of the year; in J.\tlarch or 
April. 

Q. In 1931 what season or !fiOnths of that year 
were you there with your sheep¥ 
A. I was there in the early spring months un­
til the latter part of June and in September 
and October and in through there. 

Q. You are acquainted with Petersen ranch? 
A. Yes sir; through handling sheep and I had 
a lease on it; in 1931 and 1932, from the State 
of Utah. 

A17 Q. During all times you were up there in 
Rosses creek did you observe the water condi­
tions in the creek itself and in the springs~ 
A. I have observed them in the spring quite 
a lot; there was a nice little spring there and 
a little pond made so we could water sheep­
I do not know who built it. That was my main 
purpose there at first. 

Q. Now did you notice water flowing from 
the springs~ 
A. Yes sir; it would go on down the canyon 
clear to the junction, at times ; the spring of 
the year ; along in March and April. 

Q. Were you at the junction at any other times 
of year? 
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A. I remember one day in particular - it 
would be the month of- that. was in the latter 
part of June, 1931 ; I had my sheep ean1p just 
above the upper part of the ranch toward the 
mouth of Cottonwood and I went up there to 
water my horses ; there wasn't any water. 

Q. Did you follow up Rosses creek to a point 
where there was water1 
A. Yes sir; I would say at about where the 
State highway crosses the creek at the present 
time. 

Q. Now when you saw water flowing from 
Rosses creek into Petersen creek it was at what 
time of year~ 
A. It was in May, 1931. 

Al9 Q. Did you notice water flowing in Petersen 
creek at that time? 
A. Yes sir; the stream was largest in Peter­
son creek; from two to three times larger. 

Q. ·While you were on the Petersen ranch as 
lessee, did you use water from Petersen creek 
-the combined flow there for irrigation pur­
poses? 

A. I tried to but with very little success; it 
was so irregular I gave it up. I tried to water 
a little piece to the left of Petersen creek 'chan­
nel and I couldn't get any results and I quit 
trying. 

Q. What time of year did you quit trying~ 
A. It was in 1931 - that would be in the 
spring of the year. 

Q. Did you try tt) use water at all after that? 
A20 A. No sir. 
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Q. Now did you ever notice any water running 
from Rosses creek into Petersen creek in the 
summertime 1 

A. It is this one particular time I noticed, but 
I didn't go up to the junction very often - I 
know very little about the junction; I worked 
on the road; the old State highway, or county 
road, I guess it was at that tiiite. 

Q. Did you notice water conditions at that 
time~ 

A. To some extent, I noticed a dam at Rosses 
creek; right at the saddle where the State road 
goes through at the pres.ent time. 

Q. Did you have to go that way to find waterY 

A. Our camp was right in the saddle and we 
di~n 't only have to go to the creek; we made 
ponds to water our horses. 

A21 Q. At the saddle were water conditions any 
different in the fall or summer when you were 
there~ 

A. They would vary, yes; if the weather was 
warmer it would vary - I imagine the water 
would go a less distance down the creek but I 
didn't follow it up. 

Q. Did you notice the water of Rosses creek 
at times ceased to flow~ 
A. In hot weather in the middle of the day, 
this one time I know of. 

Q. Now did you have occasion to notice the 
creek bed as you came along Rosses creek can­
yon there~ 
A. Yes sir; well as you go up into the canyon 
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the wash becomes deeper and as you go to the 
north of the canyon it is ~f a lesser depth. 

Q. As to any condition that would interfere or 
impede the flow of water, what would you say~ 

A22 A. There is a lot of sand in the bottom of 
the wash. 

Q. You are acquainted with Chrises creek' 
... A... Yes sir. 

Q. Compared with the water in Rosses creek, 
were the waters of Chrises creek larger! 
.A.. Yes sir 

Q. ·when you leased the farm from the State 
what water rights did you lease with it~ 
A. The flow of Petersen creek. 

Q. Now from your observation and experience 
as a farmer, of conditions up there in Rosses 
creek, especially the water conditions, did you 
find the quantity of water from Rosses creek 
had been decreased any by Sigurd City appro~ 
priating water of those two springs? 
A. Very little. 

Q. 'Vould you tell us about how much 1 
A. The water would run down there in the 
early morning, and in the afternoon about noon, 
fron1 then until night there was no water dur· 
ing warm days . 

.A23 ·What effect would that condition have on 
crops? 
A. Just couldn't raise any. 

CROSS- EXAMINATION.: 
By Mr. Bates. 

Q. Do you remember in those early years any 
individuals on the ranch? 
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A. Yes sir; Marion Bastion, Cy Ellis. ~~ 

A24 Q. Do you remember a man on a ranch in 
those years at least attempting to cultivate tha 
property. 
A. 1iarion Bastion did. 

Q. Your brothers were there in 1924 and 1925 
and you were with them~ 
A. I was back and forth in the spring of the 
year; in 1924 and 1925 was in the vicinity or 
these springs, on , the head waters of them. 

A25 Q. You spoke of time when you came to the 
junction to water your horses and didn't find 
any and rode up the stream to where you could 
water the horses. Do you remember whaf time 
of day it was~ 
A. It was along in the afternoon. 

A26 Q. You do not know what time of day the 
water would cease to flow~ 
A. About noon. 

RE-DIRECT EXAMINATION: 
By Mr. Hilton. 

A27 Q. During the summer period usually and es­
pecially during the latter part of June, .July 
and August, it is pretty hot and dry, isn't it? 

A. Yes sir: as a rule the climate in that area 
is sunshiny and dry. 

RE-CROSS EXAMINATION: 
By Mr. ~Bates. 

Q. Isn't it rather a climatic characteristic of 
our country through June the climate is dry 
and when July and August comes we have sum· 
mer storms~ 
A. I have seen our biggest floods in June. 
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RE-DIRECT EXMIINATION: 
By Mr. Hilton. 

A28 Q. In all your experience up there was the 
flow of Rosses creek dependable at all for crop 
raising-! 

A. No sir. 

Q. Would you say there is a flow from Peter­
sen creek that is dependable on this ranch! 

A. No sir. 

Q. The combin~d flow would not be depend­
able. 

A. No sir. 

RE-CROSS EXA-.\IINATION: 
By Mr. Bates. 

Q. Do you mean it would not be a constant 
flow~ 

A. No it would not be a constant flow. 

RE-DIRECT EXAMINATION: 
By Mr. ffilton. 

A29 Q. But the quantity was small~ 
A. Quite small. 

Q. And not such as would raise crops of any 
value~ 

A. I would say very little crop. 

l\1:R. SKEEN: May I interrupt and suggest 
that we put our last witness on for the defend­
ant~ Have you any objection? 

MR. HILTON~ No. 
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B. F. LOFGREN, for defendant, testified: 

DIRECT EXAMINATION: 
By Mr. Skeen. 

Live in Salt Lake City and the immediate 
vicinity, since 1922, in Ogden valley. 

Q. That is a valley up East of Ogden~ 
A. Yes. 

Q. \Vhat is your occupation, Mr. Lofgren 1 
A. I am an engineer. 

Q. DJ> you have a degree as an engineer~ 
A. Yes. 

Q. And are you a duly registered and licensed 
engineer in the State of Utah~ 
A. Yes; University of Utah. 

A30 Q. Since getting your degree from the Uni­
versity of Utah have you had any practical ex­
perience in engineering? 

A. I have for the State of Utah. It has been 
particularly with reference to water matters. 
I was engineer for the Brown & Sanford Irri­
gation Company and Big Fellow Irrigation 
Company of Salt Lake County, and I did some 
contracting work in installation of !pipelines 
and have been water commissioner of Utah 
Lake and Jordan River and the Lower Jordan 
River, and since 1934 have been assistant State 
Engineer in distributing· the water of the State. 

Q. Describe what your duties have been as the 
assistant State Engineer? 
A. My assignment has been particularly in re­
gal·d to water supplies. determining whether 
there is unappropriated water of any source, 
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particularly with reference to underground 
water and to test for interference between wells 
and springs, and wells and tunl)els, to see 
whether one diversion interfered with a prior 
diversion. -

Q. In doing that work do you have occasion 
many times to study the characteristics of un­
derground water 1 
A. Yes. 

Q. I will ask you, Mr. Lofgren, whether dur­
ing the day you have been up to Rosses creek 
canyon and King's :Meadow creek Y 

~.\. Yes, I have been there today. 

A31 Have you been up to King's 1\{eadow creek 
canyon before T 
A. I do not know it by that name, but I have 
been up Petersen creek many times. 

Q. You have known it as Petersen creek~ 
A. Yes. 

Q. And not King's Meadow creek1 
A. Yes. 

Q. ·When you went up Petersen creek and 
Rosses creek canyon today did you make an ob­
servation of thf\ terrain, particularly with ref­
erence to Rosses creek and the vicinity im­
mediately below? 

A. Yes, Rosses creek is in a canyon formed in 
lava rock, in the upper part and right at the 
intake of this pipeline the canyon i~ compar­
atively narrow except where a wide canyon en­
ters Rosses creek, at which point there are 
a1luvial fans running out into the main Rosses 
creek and this form~ a wider bottom to the 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



198 

canyon. The upper end is a comparatively: 
steep slope, fron1 six to eight feet per hundred. 
The bottom is filled with comparatively coarse 
angular segments of lava rock and with the in­
terstitial spaces filled with finer material where 
the creek has been shifted. Toward the lower 
end of Rosses creek the .bed rock rests back 
from the canyon and the flow is much wider, 
and from all appearances, the unconsolidated 
fill in this canyon is deeper at the mouth of the 
canyon but up where the ledge rock is exposed 
near the head of the pipeline this condition is 
true. 

A32 As you come from Rosses creek into Petersen 
(;reek the canyon widens out considerably until 
there is a wide valley floor from one to two 
hundred yard~ across the bottom of the valley 
floor. As yon go down towards this ranch 
the formation changes into a shale formation, 
which, instead of forming coarse angular rock, 
forms a fine comparative clay deposit in the 
bottom of the valley. 

Q. Mr. Lofgren, while up R.osses creek can­
yon, did you make an observation as to the 
water in the creek itself? 

A. Yes, I measured the flow entering the 
pipeline at two points and also walked up the 
wash at the bottom of Rosses creek, from the 
State highway until we meet the fir_st water 
coming on the surface of Rosses creek. From 
there I got out of the bottom of the wash, but 
I could observe the flow in the bottom of the 
·wash from there up to a few hundred feet 
above the jntake of the pipeline. 

Q. About how far did you walk up RosseR 
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treek before water in the botton1 of the can­
yon appeared vl 

A. Fr01u the north of the canyon I would esti­
mate now, one thousand feet. It was a few 
hundred feet below the last point at which 
ledge rock shows on the side of the canyon. 

Q. Explain the significanc~ of that ledge of 
rock¥ 
A. This is the action of the edge of the under­
ground canal of water. Wherever the valley 
fell1 th~ unconsolidated rock is deep and wide 
and large quantities of water can go through 
it. As soon as the valley fill becomes narrower. 
the water is forced to the surface so you can 
see it, otherwise it is sub-surface flow. ThP 
ledge rock uv~rely renders the cross section of 
this valley fill so if you take a cut off drainage 
you would not have to go very deep or wid~ 
until you would have all valley fill excavated 
and there is not vm·y much material through 
which this underground water has to go. But 
where the vallPy gets wide and the filJ is deep, 
the surface flow disappears and is an under­
ground flow where previously it was surface 
flow. 

A33 Q. Havt you a judgment from your observa­
tion~ what happens to the underground water 
when it goes over that impervious rock and 
sinks into th~ valley fill~ 
A. In my judgment, it continues down Rosses 
creek. There is evidence of a water table 
some place about ten to twelve feet - I judge 
from the rabbit brush and willows that are 1n 
the bottom of the creek, and the cottonwood. 
All three are dependent on a comparatively 
high \Vater tabl~ and some points the willows 
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will not thrive, and at other points the willows 
are very thrifty, and if I were going to water 
my horses I would go to a place where the wil­
lows indicate a high water table. My judg­
ment is, it moves in that coarse fragmental 
rock at Rosses creek until it meets the main 
canyon of Petersen creek. 

Q. You have made also observations I think 
you said of Petersen creek- of King's Meadow 
creek, and do yo·u have a judgment of the course 
(,f any underground water after it passes 
through the valley fill~ 
A. Yes, I think if' i~ familiar to the people of 
Petersen creek that''t.he gradient is not steep 
and the rock is segregated completely. It is 
sandy and the water disappears into the fine 
and coarse materials and here in between the 
hills they have a wide valley and you find there 
is rather definite layer of coarse and fine in 
Petersen creek which you do not find in Rosses 

A34 creek. As you see, this first range and valley 
flatten out. The ~Tadient is not only half of 
what it is in the Petersen creek. It becomes 
wider and flatter and it is approaching the hills 
where the valley fill is made up of clay. In fact 
we found a wash twenty feet deep and it was 
clay all of the twenty feet, and looked at from 
the hills on the side and at that point there is 
evidence this underground flow comes up to 
the surface, both from the willows and from 
the springs. There are springs observable at 
that first ranch belo'v Rosses creek. Bunches 
of willows indicate a hig-h water table and the 
water comeR to the surface at that point. That 
is not due to ledge rock, but to the fact the 
valley is filled with that material where the 
ranch is located. 
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Q. \Yhere is the tillable area and springs ob­
::'t'l"Yable with reference to the farm house on 
the upper ranch, known as the Petersen ranch? 
A. Toward the north and west of the old 
house there is a fence and right in the corner 
of the fence line there is one spring, and there 
is another that is out three or four hundred feet 
northwest of the old house. 

Q. vVhat is the general characteristics of the 
ground around those springs~ 
A. Below the springs I didn ~t do any digging, 
so I am judging now from the surface evidence. 
Below the springs it is fine texture clay. From 
the southwest side of the canyon there is allu­
vial fill that is coarse angular rock that comes 
in from the side canyon and above the old house 
where the creek has washed a bed over ten 
hundred feet until there is coarse and fine, 
showing there is a deposit from the material 
up above. 

A35 Q. Now what, in your judgment Mr. La f~o­
gren would be the effect of withdrawing: 
assuming for the purposes of this case a quar­
ter of a second foot of water from Rosses creek 
withdrawing it at the place it enters the pipe­
line, ··.vh~t effect would that have on the water 
table? 
A. If you ·were to ask as to the quantity, it 
would be hard to estimate it but this would be 
the trend np wh•re the ledge rock is evident in 
Rosses cl'eek, it ·would redure the surface flow 
so you could measure it as soon as it comes be­
low the ledge rock snd where there isn't a sur­
face flow it would ]ower the water table in­
stead of the ·water moving from bed rock to 
twdvc or fifte<>n feet - I am just making an 
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estimate how deep it is - it will lower it 
enough to permit a quarter of a 5econd foot to 
move through that gravel. If the valley is 
wide and the gravel is coarse it 1nay only make 
a difference of a few inches in the height of the 
water table but if the material is fine and the 
valley narrow it may make a difference of 
several feet. 
Q. Under some conditions it might make a 
difference having surface water and not hav­
ing surface water¥ 
A. Yes, between the surface water and the 
underground flow. it would take all the surface 
water, and so little water would be the under 
flow. 
Q. Assume the water taken out of the drain­
age system by a pipeline system from Rosses 
creek only in the winter time, would that have 
any effect on the water running down Peter­
sen creek in the summertime¥ 
A.. That would depend whether we have suffi_ 
cient precipitation in the immediate vicinity to 
fill the gravels in the spring. Taking water 
out of Rosses creek in the winter would un­
water that gravel. If you have a heavy water 
the precipitation would not have to be great, 
but if you do not have it, then when you turn 
the water down Rosses creek you would have 
to fill all the gravel before you got the water 
moving. 

A36 Q. If water were taken out in the winter time 
it would have to be replaced in the spring or 
early summer to bring about the same condi­
tion as if the water ·had been allowed to run in 
the winter time? 
A. Yes, from natural· precipitation or rain 
fall. 
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Q. '\lhile you were there today did you 
measure the quantity of water in the pipeline~ 
A. Yes at two points. 

Q. Have you those measure1nents with you~ 
A. At the lower box there was flowing into 
the lower pipe from one pipe, sixty gallons per 
minute, and the upper b_ox there is a one foot 
fill and there was flowing· over that 103-1000 
of second feet, that varies fr01n about forty-si~ 
or forty-seven gallons per minute. The com­
bined flow is 236-1000 of a second foot and that 
would make about 106 gallons per minute. 

Q. Did you make any estimate of the quantity 
of water flowing in Rosses creek below this 
diversion works 1 
A That stream was rather constant from the 
lower diversion box down to the point where 
this ledge rock disappears and I made an esti­
mate of between fifteen and twenty gallons 
per minute -it would vary at different points. 

Q. Where were you when you made the esti­
mate of from fifteen to twan.ty gallons per 
minute? 
A. Right by the lower diversion box and then 
again not far south from that ledge rock where 
the ledgp rock crosses into the canyon. 

A37 Q. Do you have a judgment, Mr. Lofgren, as 
to whether but for carrying the water in the 
pipeline, the water in the pipeline would have 
run through Rosses creek~ 
A. No sir, at this time-

Q. I mean running through into the channel 
of Rosses creek? 
A. Yes, undoubtedly it would have come down 
Rosses creek, but whether it would have shown 
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as surface flow all the way down, it is question. 
able, but it would have been surface or sub­
surface flow. 

Q. Describe what is sub-surface :fllow ~f a 
creek~ 

A. Where the bottom of the channel is por­
ous so water can go through it, whether water 
is poured into the channel from some higher 
. source or moves in from the side canyon, all 
that porous gra..vel must be saturated with 
water before th~re is any flow if there is a 
gradient down the. -canyon and there is any 
angular rock, until the underground movement 
in the same direction reaches the surface flow. 
It is really part of the flow, because if you 
take water out of the .gravel it is replaced, so 
they are interchangeable, depending on · the 
distance between the rocks, and the coarsenes~ 
of the material and the gradient down the can­
yon. They are all part of one flow and appear 
at the surface where pressed up by bed rock or 
fine material. 

Q. Going back to the spring area near the 
ranch house on the Petersen ranch, have you 
a judgment whether the water from Rosses 
creek being carried up in the pipeline would 
contribute to the flow of any spring or any 
boggy places in that area! 

· A38 A. Yes, due to the fact that the channel is 
continuous and all the way through and the 
evidence that there is water moving down Rosses 
creek and Petersen creek, and that the springs 
are located right in the course of that channel, 
I would conclude that part of that spring 
water is coming from higher up in Petersen 
creek, and Petersen creek is really contributed 
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in part from Rosses creek. Just what propor­
tion, would depend on how many tributaries 
there are to Petersen creek, but Rosses creek 
would bear its proportions depending on what 
other tributaries there was. 

Q. I will ask you ·whether you have a judg1nent 
whether in view of your explanation you can 
~ay the placing in the drainage channel of boxes 
and pipelines result~ in the development of any 
new water in the RoBses creek canyon~ 

A. Development of new water~ is a little am­
biguous. I might say this, if it hasn't brought 
any ne\Y ·water in, the only water that could be 
considered new water is the saving of some 
loss and the only loss I would consider im­
portant in there would be the loss of water 
pumped up by vegetation but the surface evap­
oration would be negligible, but the evaporation 
would take part of the water from where it dis­
appears in Rosses creek to where it comes out 
a~ surface water at the ranch. Suppose that 
taking Rosses creek out would lower the water 
table a foot, it may reduce that loss some appre­
ciable amount but it would be hard to estimate. 

Q. Hav(l you investigated, in connection with 
your work as the assistant State Engineer, or 
during your previous experience, the value of 
water in the State of Utah? 

A. Yes, there has been two particular in­
stances where that has been a special objective 
and I have had access to the files of the State 
Engineer in which files there are reports of 
sales that have been made of water. 

A39 Q. You have personally investigated the 
price of water then in Utah? 
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A. Yes, a ditch company in which I was a 
director sold some water to Salt Lake City and 
prior ~o that sale I n1ade an investigation of 
what water was worth. 

Q. Do you have a judgment of the value of 
culinary water in the State of Utah or a range 
of values~ 
A. Yes, a range would be easier. 

Q. I do not expect to tie you down to any par­
ticular figure, but have you a judgment of the 
range of values f 

MR. IDLTON: Objected to on the ground it 
was not pleaded and is not in issue in this case. 

THE COURT: Objection overruled. 

A. Based on sales that have been made in 
Salt Lake County and that are now being made 
under each one of the reservoirs under con­
struction- at Hyrum, the big south reservoirs, 
Deer creek and Echo Re~ervoir all have def. 
inite sale values -

MR. HILTON: Just a moment, we object on 
the ground conditions in Salt Lake Valley, 165 
mile~ away from this point, is too remote to 
have any application to this part of the conn~ 
try down here where eYerybody knows the con· 
ditions are different, and I move that the an­
swer be stricken. 

THE COURT: You may ask the ultimate 
question how much this water is worth. 

l\fR. SKEEN: Mr. Lofgren, what in your 
judgment is the value of culinary water per 
second foot in Sevier Valley1 

A40 MR. HILTON: Objected to on the ground the 
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witness has shown no qualification to apply 
that down here. 

THE COURT: Objection overruled . 

.A. Depending on the constancy of the stream, 
a constant strean1 being worth more than one 
that fluctuates in high water or low water, it 
will vary from $8,000 to $30,000 per second foot. 

Q. Assuming for the purpose of this question 
the flow of water if constant, would you state 
what the value of that would be in the city of 
Sigurd or in that vicinity1 
A. There are other elements coming in and so 
I would make a rough estimate of approxi­
mately fifteen to twenty thousand dollars per 
second foot. 

Q. Your answer is based on the assumption 
it is good, potable water~ 
A. Yes of a quality that does not require 
treatment before it is potable. 

Q. Assuming for the purpose of this question 
that the flow of water from Rosses springs is 
constant, and judging from your observation 
made today, what would you say as to the pos­
sible source of those springs 1 

A. Well taking the statement that you made 
that they_are constant, that of eourse I was not 
able to judge today but assuming they are con­
staJ.?.t, my judgment would be they are rather 
deep seated. The water is warmer than that 
derived from surface seepage, and that in con­
nection with the ~onstant flow ·would indicate 
they are rather deep seated in source -- just 
where that may be, I have no idea. 
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Q. Did you take a drink of wat~r. when you 
were up there today~ 
A. Yes. 

A41 Q. ·What comments have you to make as to 
whether the water is potable 1 

A. It is a good quality of drinking water as 
far as flavor is concerned. The mineral con4 

tent cannot exceed fron1 700 to 1000 parts per 
million and so you cannot tell by drinking the 
water, the mineral content, but tested by the 
flavor and potability, it is a good quality, but 
not as cool as that coming from melting snow. 

B. F. LOFGREN, recalled: 

336 MH. SKEEN: 1\f r. Lofgren, taking the figures 
you gave us as the quantity of water flowing 
into the pipes, have you computed the quantity 
of water in the pipes per day by gallons~ 
A. Yes sir. 

Q. How many _gallons of water per day run 
through those pipes, according to the measure­
ments you made~ 
A. 157,240. 

CROSS- EXAMINATION· 
By Mr. Hilton. 

Q. How much time did you spend at these 
springs in Rosses creek canyon there this 
morning~ 

A. Three quarters of an hour, I would esti­
mate. 

Q. That three quarters of an hour you mea-
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slued the water running into these two boxes 
of the Sig-urd \Yat~r system f 
A. 1 measured that in about two minutes. 

Q. Is that all the time you gave to the prelim­
inary things 'l 
A. That was all the time at the springs. We 
spent son1e additional time in Petersen canyon 
and at the ranch below. 

337 Q. You stated you were an engineer; what 
kind of an engineer f 
A. Civil engineer; have a degree from the 
University of Utah in civil engineering. 

Q. Have you ever studied geologyf 
Yes sir; geology was one of the parts of the 
civil engineering course that I took. 

Q. Isn't the study and description of this ter~ 
ritory now really confined to geology~ 
A. This particular business, yes, the study of 
geology is particularly the busines~ of a geol­
ogist. 

338 Q. Now, do you claim to be such a specialist7 
A. Not as an expert or as a man who has spe­
cialized particularly in geology. 

Q. What experience have you had in geology7 
A. Pertaining to underground water, where it 
has involved the development of lmderground 
water in the State, I have made particular 
studies of those formations through the State, 
more or less. 

Q. I think you said in your testimony here 
that water will sink in these gravel heds and 
then reappear; is that true~ 
A. r.I.,hat is right. 
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Q. Why did you line these gravels with con­
crete, you mention~ 
A. Because the gravel beds was a part of a 
delta over at the mouth of the canyon, and that 
delta, as we found, went to a depth of three or 
four hundred feet. There is no bedrock there, 
and after it has once disappeared into the gravel 
it does not reappear. It was in a delta and the 
water disappeared into the gravel and came 
()Ut in springs at the foot of the terrace. 

339 ~~. Now, did you find a situation like that ex· 
is ted up here in Rosses creek c? 

_ A. Not possibly like that, but in Rosses creek 
it is a close canyon so far as it drains any 
amount of water into the stream from the sides. 
Whereas, in a delta field, in a delta there is 
no contribution whatever from the sides, be· 
caus,e you are out a distance away from bed· 
rock. Your underground flow and your surface 
flow run right parellel. After you get out of 
this canyon then you would have it similar to 
what you would have in a delta canyon. 

Q. Have you examined other side canyons 
there flowing into Petersen creek~ 

A. Not with as much detail. I have examined 
some of them. I have been out on trips in the 
State on runoff and snow cover. On some of 
the trips, one, just about a year ago, I 'vas on 
a stream up above the mouth of Rosses creek; 
that would be Chrises creek. 

Q. Does the water flow into the creek bed here 
from the sides~ 
A. No, I found no inflow. I didn't see any 
surface inflow, only which issued from the south 
exposure, or has issued from the north 1eX· 
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posure. There was no surface inflow from the 
sides through the stretch that we examined. 

340 Describe that moven1ent of water down there, 
as you understand it~ 

A. The water being a fluid moves in the direc­
tion of least pressure. So that, if you have a 
gradient, and that gTadient would mean that 
the water surface at one point is lower than 
the surface at another point, water will move 
from the point of hig·h surface to the point of 
low surface, and if the gravels in the canyon 
slope, and if the \Yater surface in the gravels 
slope in the direction the canyon slopes, there 
would be a movement in that direction, the 
speed of movement is determined by the poro­
city or coarseness, or their permeability oi 
those gravels. 

341 Q. Now, you made some reference to the water 
table, ~1r. Lofgren; did you refer to a water 
table up in Rosses creek canyon~ 

A Yes, in Petersen creek and also down at 
the farm: water table may be tilted in gravels. 
Stationary water table is flat. To move waters, 
the table must be tilted, or they vvould not 
move. If you have a tilted water table, the 
gradient on the water table forces the water to 
.move down the gradient. A water table need 
not necessarily be flat. 

Q. Under those conditions, then, there must 
be a bottom to that, if it c~uRed the water to 
flow ~own the canyon. wouldn't there~ 
A. Bed rock bottom; I would conclude that 
there is a bed rock bottom down there at some 
distance. The water table I refer to is all the 
water in the gravel -- underground surface. 
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If you dig a series of test holes until you 
struck water, you could test all these points 
out where you first strike water; get them all 
together; that would form a pJane, or percolat­
ing space,. sloping down the canyon, ana that 
plane is referred to as the water table. 

Q. \Vhat investigation did you make up there 
to determine that~ 

342 A. The first I knew that the water table was 
above the ground surface. I eould see evidence 
of the ground flow. The water table is above 
the ground surface. The vegetation, some of 
the vegetation indicates, is some evidence of, 
the level of the water table - cottonwood 
trees, rabbit brush and willows, they are very 
sensitive to a very deep water table, and as thA 
water table recedes they would make a scrubby, 
stunted growth, whereas, when the water table 
rais~, they would make a luxuriant growth. 
I observed that the vegetation has indicated 
that. 

Q. Didn't make any specified test up there by 
digging holes to determine those things~ 
A. No, but I noticed a hole that somebody else 
had dug, but I didn't dig any holes; about half 
way between the mouth of Rosses creek and 
where the water last disappears. 

Q. Sloping downward; must there not be some 
kind of a bed rock formation that would hold, 
does hold, or did hold this water back in several 
places in order to make this box~ 
A. You mean by this alluvial material which 
continues constant all the way down, I think 
that is true. Well, it may be for forty or fifty 
fElet, and the compilation would be slide rock 
or bed rock. 

l 
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3±i3 Q. Describe the characteT of bed rock in 
Rosses canyon; that fractured part of that bed 
rock the water seeps into Y 

_L\.. It moves down the gradient. It moves 
down the gradient where the rock is fractured. 
'rhere is evidence that there is some solid rock 
beneath, that this hard shells and sandstone 
were in all that bedrock, on the surface, and it 
breaks off; there may be ~orne water goes into 
the fractures; the fractures that are evident 
are superficial. The ones that you can see are 
surface fractures. If then~ are any of any 
depth you can't see. \Y e don't know whether 
there are, or not, but we do know that the water 
that is evident up at the head of the pipeline 
is also evident down where the bed rock is ex .. 
posed - ·evident that the fractures were large 
enough to absorb that water - would absorb 
every foot, and the fact that it is evident in­
dicates that this lava rock does not take the 
flow that is going do'\\7Jl the creek. 

Q. That would be evidence that the water then 
does not become absorbed by the bed rock in 
Rosses creek canyon, but flows as much as it 
can f4rough the alluvial material and accum­
ulates on do,vn to Petersen creek? 

344 A. That is correct. These fractures have been 
filled; the fractures are filled, just as the inter­
stices of the alluviam have been filled, and after 
they are once filled and saturated, the water 
then moves on down the creek. 

Q. The flow down Rosses creek under those 
condition~ is very slow? 
A. Yes that flow is slow. 

Q. Now, if that water flow was not so diverted 
and flo·wing in this pipe in Rosses creek an.d 
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under the conditions you found, could you form 
a judgment as to how much of that water 
would reach the bottom of Rosses creek 1 
A. Without more detailed examination, which 
would include water borings to the water table, 
it would be difficult to form an estimate of 
that flow that would have any accuracy. 

Q. You can't put an estimate on the amount 
of deposits there, and character of bed rock, 
and those things, can you~ 
A. No. 

345 · Q. You said that there would not be enough 
information at your disposal to determine the 
c1uantity of water that might come down to 
Petersen creek if this pipeline was not there? 

A. No, my conclusion would be that Rosses 
creek is contributing to the water at this inflow 
that arrives at the farm, but as to what pro­
portion of it it might actually have contributed 
to the supply at that farm, without more detail 
and more examination - I would not make an 
estimate~ 

Q. Do you know whether it would be insignifi. 
cant, or larger than that, or what~ 
A. I would sa.y it would not be insignificant­
one-fourth of a second foot of water that is so 
far removed from this underground flow. 

Q. In the light of the testimony that has been 
given hf?re, that very little water comes down 
Rosses creek into Petersen creek during the 
year - a little more in the cool weather; some· 
times none in the summertime~ sometimes none 
in the fall; and Rometimes. in the daytime from 
noon until about three or four o'clock there 
is no water, at all; in the light of such testi-
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nwny as that, would you ::;ay that n1uch of this 
water could come down before this pipe line 
was put in there; would you say that there would 
be much water in its actual condition, under 
those circumstances, coming down into Pete~­
sen creek~ 
A. As to whether there is much, I could not 
form a judgJ.nent. As to what it might be, l 
would say yes. Because, if your gravels are 
deep, and the valley is actually three or four 
hundred feet wide; there is still the n1ovement 
through these gravels; the movement is evident 
on the surface. \Ye don't know how deep. The 
gradient fluctuates. It forms a sort of a mea .. 

346 dow in there, in the valley field, and actually 
springs that produce the water come right to 
the surface of the ground and flow over the sur­
face. 

Q. ·Where would these springs that you men­
tion be with respect to Petersen creek~ 
A. They are near the bottom of the valley of 
Petersen creek. -

Q. What would you say about the conditions 
that some of these witnesses have testified to, 
that Petersen creek would be dry at times be­
fore this "Tater system was put in there~ 

A. "\Vhen they said Petersen creek was dry. 
they meant the surface flow, as to the surface 
flow, but the underground flow was there; de­
pending on how deep the bed rock is. 

Q. You could not say with any certainty, at 
all, the underground effect of water in Rosses 
creek on the water table down there~ 

347 A. Only that it has a contribution in compar­
ison with the other tributaries. 
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Q. you didn't notice any growth on either side 
of Rosses creek of trees and willows and things 
at the mouth of Rosses creek, did you~ 
A. There are a few scrubby willows all the 
way up Rosses creek. I don't think there is 
any great length along that where there are 
not some willows, but some of them appear 
scrubby, indicating the water is down rather 
deep, and there are others more luxuriant, with 
a more lux~!i~nt growth, indicating the water 
table is up. ' · · 

349 Q. Did you· notice the appearance of water 
out where this bed rock appears~ 
A. Yes, there 1s water there. 

'j 

Q. And then in that, there is quite a large allu-
vial deposit that is backed up to hold the waterY 
A. Not necessarily. No, it may only be a few 
feet deep. It indicates that the alluvial de­
posit is not as deep above as it is below. Then 
it appears below, b~cause all the way you see 
alluvial deposit below that bed rock. 

350 Q. In reaching your conclusions here, have 
you taken into consideration how much of the 
surface water would come into that creek from 
all the sides of the canyon and country above 
it that would drain into it~ 
A. I made observations for surface drainage, 
and there was none. It appeared to me that 
the only surface inflow is from heavy rains 
when they cannot seep into the ground, they 
make a contribution. 

351 Q. D\d you say that the bed rock coming tol 
the surface caused the inflow to appear on the 
surface as springs~ 
A. I don't recall that I made that definition of 
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springs. "\Vhen the underground flow has run 
into materials that won't contain the flow, it 
reaches the surface. Ordinarily that is known 
as a spring, even thoug·h it disappears and re­
appears, that is a definition of a spring, but 
actually it is part of the same flow, whether 
it be deep, whether it be above or below the 
surface or below the bed stream; in Rosses 
canyon the water is evident up at the head of 
the pipeline and remains at the surface or near 
the surface until about half way down and then 
it disappears and that is the last appearance 
you see of it until the water comes out near 
this farm down in Petersen creek. 

352 Q. ·Where is the upper spring there with re­
lation to the channel in Rosses creek~ 
A. From my recollection, the wash in the bot­
tom of Rosses creek makes an. angle that 
approaches this upper intake box, I would esH­
mate it to be two or three hundred feet. I 
didn't make a special note of it at the time. 
Approximately, I would say two or three hun­
dred feet. It may even be four hundred. I 
walked over to that. There had been some road 
work done on that channel up through that 
wash, but I don't recall just how far it is. 

Q. You didn't go up to the main spring up 
in the canyon, at all, did you~ 
A. If there is a main spring, I didn't go up 
more than, I would say a thousand feet- eight 
hundred feet above the upper jntake box. 

353 Q. All your testimony has been made with­
out any relation to a spring up there, at all, 
hasn't it? 
A. It was made with relation to the amount or 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



218 

water down Rosses creek and the diversions 
of any of that water which forms a part of the 
flow of Rosses creek; if you have reference to 
a particular spring above eight hundred feet, 
an estimated eight hundred feet above that 
box, then I didn't. 

Q. Did you see any actual spring there~ 
A. There is water seeping in, as I said, where 
the spring is. There was water seeping into 
Rosses creek. 

Q. Did any of that water get into this diver­
sion plant of Sigurd City¥ 

A. No, it was going in. But without knowing 
where the pipeline runs for the lower diversion 
box, my conclusion would be that it was going 
into the iower one. I don't know where your 
pipeline runs with sufficient accuracy to know 
whether any of that water could possibly get 
into the pipeline, after it reaches Rosses creek. 

Q. You don't know what wat€rs are being 
diverted, do you~ 

A. Yes, subject to surface flow, it is moving 
parallel with Rosses creek, is the water that is 
being diverted; because I followed the trench 
that was freshly dug that followed all the way 
up the canyon to measure thi~ diversion box 
and n1easured the water that was flowing from 
this pipeline into the intake box. 

354 Q. I think you gave an estimate that this water 
dive~ted by Sigurd for culinary purposes would 
have a value of from fifteen hundred to two 
thousand dollars? 

A. That would be my estimate. 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



219 

Q. \Yhat do you base that on t 
.d.. On purchases that were made by Salt Lake 
City1 as well as on water that is being taken 
under the Deer creek and Pine View, for irri­
gation water. I assume that culinary water 
would have as high or a higher value than irri­
gation water. 

:355 Q. Deer c.reek water is going to be sold up 
in Salt Lake~ 
A. Part by Pleasant View, and Provo, and 
Lehi, American Fork, and Linden. Each of 
these communities have subscribed for part of 
t4e Deer creek water. There was some diffi­
culty in selling the last of it. They each sub­
scribed for a certain amoUnt. There wasn't 
any question about reaching the supply, but 
the price· is fixed within certain limits, def­
inite price, depending on the construction costs, 
but it is fixed. 

Q. How large is the Deer creek project~ 
A. A. hundred and fifty thousand acre feet. 

Q. Do you have any idea as to the cost of the 
project~ 

A. It will cost approximately fifty dollars per 
acre. 

Q. I mean the cost of the entire project~ 

A. Between eight and ten 1nillion dollars. 

Q. Your judgment on the value of this water 
down hE~re then is bas.ed wholly on your knowl­
edge of the Deer creek project up there and 
other projects up in Cache county, and from 
information in the State engineer's office? 

A. Yes, and also in ~{organ county, and the 
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Hyrum reseryoir - all the projects that have 
been directing these reservoirs, and from my 
general information. 

Q. Do you know anything about the price of 
good irrigated farm land up in. Salt Lake 
valley~ 

356 A. Depending upon the water supply, farm 
land is selling fro:t:n a hundred and twenty-five 
to two hundred dollars per acre where it is used 
for farm land. 

357 Q. What will be the cost in the Pine View dam 
per acref 

A. I think slightly under. I don't reeall ex­
actly. It is between forty or fifty dollars; that 
is my recollection. 

Q. Now, are you familiar with the cost of 
water down here per acre foot - do you know 
the cost of it f 

A. La.st year the Bullion Creek Irrigation 
Company had turns that could be purchased to 
be moved up and down the river, I know of 
those turns ; one dollar for the season plus the 
assessment costs for one aere foot for one year! 
that is near 1\farvsville. the water was to be 
moved up and do~ th~ river so that _it could 
have been delivered at any point up on the 
rjver or down. 

MR. SKEEN: Mr. Hilton asked you about 
where you got your information as to your 
testimonv on the value of this water, and 1 
think hi~ question referred to tabulations in 
the State engineer's office; I Will ask you to 
state whether defendants' exhibit 3 is that tab­
ulation, or one of the tabulations' 
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.d. That is one of th~ tabulations that was put 
together after particular study was made. 

359 MR. SKEEN: Do you know whether this tab. 
ulation was taken from one o.f the official files 
of the State engineer's office' 

A. Yes, it was - of matter being· recorded ir~ 
the State engineer's office. 

l\IR .. SKEEN: "\V e offer it in evidence. 

l\IR. HILTON: \Ve object to it as being wholly 
immaterial. 

rrHE COURT: I will sustain the objection. 

MONDAY, APRIL 1ST, 1940, 9:00 A. M. 

THE COURT: The jury is present; you may 
360 proceed, Mr. Hilton. 

MR. HILTON: I offer in evidence the record 
of proceedings of the tO"\\'ll of Sigurd in con­
nection with the passing of an ordinance de­
claring a necessity for condemning these water 
rights, marked plaintiff's exhibit 3. 

THE ·COURT: Do you gentlemen admit the 
necessity for the taking~ 

~IR. HUNT: Yes,_ Your Honor. 

l\1R. BA.TES: I thought we did all the time. 

THE COURT: Well, it may be received for 
the court only, and not for the jury. 

MR. HILTON: I now offer in evidence a cer­
tified copy of the proceedings before the State 
engineer duly certified by the State engineer 
relating to the application of the town of Sigurd 
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for appropriation of waters from the springs 
in question, rnarked plaintiff's exhibit 4. 

MR. SKEEN: That would also be admitted 
for the purpose of the court. 

THE COUR'J~: That is all. It may be received 
to the court, only. 

MR. HILTON : I now offer in evidence cer­
tified copies of application of the town of 
Sig·urd for the diversion of the springs upon 
which the other exhibits bear, "\vith r~gard to 
the proceedings had pursuant to its applica­
tion, marked plaintiff's exhibits 5 and 6. 

161 MR. BATES : One of these applications we 
do not believe belongs to the water in this 
action. The other we believe to be an entirely 
different spring area~ and is immaterial in the 
case and ought not to be broug·ht into the case 
-a mile or two away. 

THE COURT: That is plaintiff's exhibit 5 
that is objected to 1 

MR. BATES: There is only one application 
filed, Your Honor. 

THE COURT: The one is for winter water. 
They are both for winter water. 

MR. SKEEN: The one filed the 7th of June, 
1938, is the only one they have pleaded. 

MR. HILTON: They didn't protest this one, 
at all. 

THE COURT: The court will receive it for 
the information of the court only, subject to the 
ri~ht of argmnent and discussion by counsel. 
The exhibits 5 and 6 are received to the court. 
only. 
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HARVEY SORENSEN, for plaintiff, testi­
tified: 

DIRECT EXAMINATION: 
By Mr. Hilton. 

Resided at Glenwood all my life; forty years 
old; occupation, farming. 

Q. You are pretty well acquainted with the 
surrounding country of Glenwood, are you~ 

362 A. Yes sir; acquainted with the area over 
east known as Petersen creek, and the stream 
that enters into it known as Rosses creek. 

Q. Are you acquainted with the locality around 
the little town of Sigurd~ 
A. I know that country; have hauled wood 
there all times of the year. 

Q. In hauling that wood just where would you 
go with reference to Rosses creek~ 
A.. I would go. tn all those lillls aro~und 
Rosses creek 

Q. Would your travels take you up where you 
observed the water conditions~ 
A. Many times. I have hauled wood there 
since I was a boy; last time the first part of 
February of this year. 

Q. What route would you take in going up 
Rosses creek~ 
A. There is a a road about half a mile up 
Rosses creek canvon · from the mouth of Rosses 

~ , 
creek canyon that is connected with the Sta.te 
hig-hway that goes up through Petersen creek. 
·When Sigurd put their water system in we made 
a road up there- oh, thirty years ago. That 
caved in or washed out; we could not travel it 
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with a wagon, but we drug wood out of there 
363 with horses. I have been at the upper spring 

by going around up through Cotton Wood with 
the wagon. 

Q. Are you acquainted with the springs up ln 

Rosses creek 1 

A. Yes sir, the one known as the main spring 
or head spring. 

Q. Now just how many springs or seeps are 
there up there that you are acquainted with in 
Rosses creek f 

A. I am acquainted ·with two up ot the head.· 

:364 Q. Explain to us the water conditions as you 
observed it then at the spring~ 

A. I have always observed water there. 

Q. Did you observe how far the water there 
would flow down the creek bed 1 
A. The water went clear down the canyon. 
I have crossed the mouth of Rosses creek in 
going after wood and I always seen a little 
trinkle of water there- at the mouth of Rosses 
canyon. In the spring of the year there would 
be more. 

365 Q. '\V ere there times when you noticed it dry 
there~ 

A. I have seen it dry in the afternoons, when 
we have had to puddle it or pond it to water 
my team, when we have been coming back from 
getting wood. I have seen it when the creek 
bed has been damp. I have crossed there and 
there has not been water running. 

Q. At what times of the year would that be? 
A. That would be in the summer months. 
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Q. Did you ever observe the water conditions 
at the junction, that is as to whether or not any 
water was coming from Rosses creek' 
A. I have seen water coming into the Petersen 
creek 

366 Q. Have you observed times when the water 
wasn't sufficient to flow down Rosses creek be .. 
yond the State highway into Petersen creek~ 
A. Yes sir; in the summer months; July and 
..t\.ugust, I would say. 

Q. 'y ould you say that those were the condi· 
tjons that existed there during all the years that 
you have been acquainted with Rosses creek~ 
A. There has been years when we have had a 
lot of rains, of course, then there would be 
more water. 

Q. About when would this additional water in .. 
crease the flow you mentioned in the spring time 

367 when would that commence? 
A. I should say in March and April, and last 
until the first of June. 

Q. How about higher up in Rosses creek can­
yon there, what was the condition of the creek 

368 bed as you observed it as to rubbish and earth 
and things of that kind in the creek bed~ 
A. I have always seen rubbish and earth cav~ 
off from the wash; that is the condition up the 
creek bed by the wash. 

Q. ·What would be your opinion as to the prac. 
tical use of the water for farming purposes, 
from your observations of the water conditions 
on Rosses creek~ 

A. If he was to use it close by the spring, I 
would say it would have some value to a farmer; 
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it would depend on how far it would have to 
run for value to a farm;. if it run very far, I 
would say it would not be of any value. 

Q. From the conditions as you observed it anu 
the water flowing as far as it did, what would 
you say its p:rP.-~tical value was for farming -
I am limiting)J to Rosses creek, and your ob-
servation ~ 1 . , 

A. In the sp:r;i~g _time, I iinagine it would be 
of some value to a farm, a little value anyway, 
up to the first of _June; then it has got no value 
if it had to run that far, because there wasn't 
enough to run very ·tar for a farmer to use. 

;' 

CROSS-EXAMITNATION: 
By Mr. Bates. 

Q. ·Who have you talked with with referenc(l 
to what your testimony would be? 

J\fR. HILTON: I object to that as wholly im­
material. 

THE COURT: He may answer. 

J\fR. BATES: Who have you talked to with 
reference to what your testimony would be in 
this case. 
A. I haven't talked with anyone outside of just 
common conversation about this case, is all. 

MR. HILTON: I think these questions have a 
design in them. I object to this line of testi-

370 mony and to the inference that it is improper. 
Of course he has talked to counsel. We have 
to go o:ver that. We had to; we did it as a 
duty to the court. 

THE COFRT: Proceed .. 
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~IR. B~-\TES: HaYe you told us all the people 
that you have talked to with reference to what 
your testimony would be in this case~ 

A. No, I haven't told you all I have talked to; 
it has been the topic of discussion in these little 
communities; quite a wide interest manifest 
with reference to this case. 

371 Q. In the spring of the year when the high 
waters or flood waters are there 5n Rosses 
creek, t~ey increased the flow of the springs~ 

A. Yes sir ; it has increased in the spring time, 
I will say, due to melting snow. 

372 Q. Your observation is that in the summer 
months, the flow of water down in the vicinity 
of the present State highway and from there 
on down is less than it is in the spring months~ 
A. Yes sir. 

Q. It is not so much a question of the time of 
the year that you have observed it, as it is a 
question of the condition of the weuther; isn't 
that the situation, really~ 
.A. I would say not. 

Q. Do you say that, like Petersen here, that 
the two months were the months when you have 
seen less water; you also say that it is during 
the summer months when it is dry and hot -
you tie them together~ 
A. Yes sir. 

375 Q. So that there was always water running 
there that you could get by cleaning out a 
hole and let your horses have a drink~ 

A. Yes sir. 

Q. By going up a rod or two from the road, 
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you found water there percolating through the 
gravel, or trickling through the gravel1 
A. Yes sir 

Q. ·With reference to the general water condi­
tions there, those are low hills, just cedar 
hills 1 
A. I would say they were; the entire area that 
Rosses creek drains from is just low cedar 
hills. 

376 Q. There is no heavy snow in that area any 
time~ 

A. I have seen it where a team could not go 
through it in the winter time. 

Q. Have you seen the spring flood water run­
ning out of there in ~ny quantity in the spring 
of the year, so as to make a big freshet of water! 

A. I haven't seen any big streams ; I have 
seen the water come out roily in the spring 
tin1e. 

377 How frequently in your judgment could you 
observe the stream in the past years 1 

A. It would vary, some years I would be there 
Inore than others. Other yeat·s, only once or 
twice. 

Q. During all the years that you have traveled 
up and down there, were the conditions about 
the same year in and year out~-
A. Yes sir. 

378 Q. So that in your judgment there were times 
in every year when this water would run down 
and join with the Petersen creek1 

A. Yes, there would be times in every year. 
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l\IR. HILTON: Counsel asked you about see­
ing the water running from Rosses creek into 
Petersen creek, and the general condition, 
that was the usual situation. You would not 
say that that was the usual situation during all 
times, water running in there~ 
.A. I didn't say that. He asked me if I had 
seen it e1nptying into Petersen creek. I told 
him I had; in the spring time. 

379 1\IR. HILTON: Isn't it true that when you get 
a heavy rainstorm, even the ditches on your 
own farm clog up and sometimes overflow~ 
A. Yes sir. 

JOHN H. PAYNE, for plaintiff, testified: 

DIRECT EXAMINATION: 
By Mr. Hilton. 

Reside at Glenwood; age seventy years; occu­
pation, farming all my life. 

380 Q~ How long have you lived in Glenwood 1 
A. Sixty-five years. 

Q. Are you acquainted with the area known 
as the Petersen creek area~ 
A. Yes sir; I would say for fifty years. 
Q. Would you have occasion to go up there 
into Rosses creek~ 
A. I hauled wood out of ther~ forty years ago. 

Q. How frequently would you go there during 
all that time to haul wood f 
A. Some years I would not go on Rosses creek 
at alL Some years we would go there during 
the season, for a few loads. 
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Q. How many times during the year would 
you go up in Rosses creek for hauling wood~ 
A. In 1936 and ~937 I went in there about six 
or seven trips; we went up - there would be 
times we went up Cottonwood creek and over 
the hill into the head of Rosses creek. 

Q. vVould you stop at the spring frequently 
381 when you would go up there for wood~ 

A. Always stopped and watered my horses. 
':rhat would be at the spring. 

Q. In the earlier days, about how frequently 
would you go into Rosses creek~ 

A. Along about 1900, 1901, I hauled all my 
winter wood from Rosses creek. I would make 
frequent trips at that time. And then a num­
ber of years I didn't go in there at all. In 1906 
and 1.937 I hauled my wood out of there. 

Q. When you were in Ros.ses creek, tell 
whether or not you observed the water condi­
tions at the spring~ 

382 A. As I remember it, I never saw any differ­
ence in the water flowing from the spring, the 
upper spring. I don't know anything about 
any other. 

Q. State whether or not you observed whether 
the water flowed from the spring down Rosses 
creek bed~ 
A. It flowed down into the creek bed; right 
where the State road crosses now. An old road 
crossed there - has been as long as I can re­
member. 

Q. vVhat time of the year would you be in 
there when you observed those things 1 
A. I hauled my wood usually in September, • 
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the latter part of September - the latter part 
of August or the first part of Septe~ber. 

383 Q. Could you give us an idea about the quan­
tity of water that you observed at th~ place 
where the State highway now crosses Rosses 
creek¥ 
A: I would judge there was enough water at 
that time to run not more than two garden 
furrows. 
Q. Did you have to make any preparations 
for watering your horses at the point where 
the State road crosses~ 
A. I have nwved a rock or two from the bot­
tom of the creek to let the horses get a drink. 

384 Q. From your observations there of water 
conditions on Rosses creek, what would you say 
would be the practical use of this water for 
farming purposes on that Petersen ranch~ 
A. Well, at the time that I have observed it, 
it would be of no use whatever. That water 
would never reach the Petersen ranch that time 
of the year. 

CROSS- EXAMINATION: 
By Mr. Bates. 

385 MR. BATES: You have no information with 
rPference to this stream except during the 
months of August and September~ 
A. No sir. 
Q. Do you believe that your observations of 
that stream included conditions existing dur­
ing the stormy weather! 
A. I have been up there when it has stormed 
during the time, and other times when it has 
not. 
Q. What, if any difference, did you observe 
with reference to the water flowing down that 
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creek in a stormy period and in a dry, hot 
period~ 

A. I never observed any difference. 

386 Q. You think the amount of water that would 
be flowing in the s.tream, itself, without being 
increased by high water accumulations from 
th~ side hills, would be about the same right at 
the road, whether it was a stormy period or 
hot, dry weather~ 
A. ·we know that water evaporates more when 
it is dry than wet ; I think there would be some 
increase in a rainstorm. 

Q. In your judgment, the flow of that watHr 
from that spring would be constant year in 
and year out~ 
A. Yes sir. 

388 Q. Did you ever s.ee any water in that ditch 1 
A. No, I haven't. 

Q. You said that you had crossed the Peter­
seen creek below its junction with Rosses creek 
and observed no water there~ 
A. I would say whenever I crossed way down 
by the springs on the Petersen ranch in the 
afternoon that ditch would be dry, that is the 
Petersen creek that runs down right by the 
springs. 

Q. What time would that he? 
A. In August and September. 

Q. So your observation was that it was dry 
most of the time that you went there, or was 
it all the times~ 
A. I say every time that I crossed it during 
that time of the year in the afternoon there 
would be no water running in it. 
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Q. How frequently did you cross there' 
A. \Yell, as I said, I would haul during 1936, 
1938, I crossed there about eight days; in 
August and September. 

MR.. HILTON: You traveled up the Petersen 
creek canyon a good deal, did you~ 

389 A. Yes sir, sometimes I have traveled up and 
down quite a little. 
Q. Did you observe any obstruction or divert­
ing works above where Rosses creek and Peter­
sen creek join, that diverted that water or ob­
structed its flow any time you were there' 
A. Years ago when there was a reservoir they 
took the water out, and then there was no water 
running down the wash, at all; I should say 
that reservoir was in there about, I would say, 
about three or four years. 

390 Q. Just tell us the route you would take so far 
as the Petersen ranch is concerned, when you 
crossed these creeks 1 
A. In 1936 and 1937, if I recall right, we 
crossed the creeks, we ·crossed Petersen just 
below the rock house. 

~91 Q. Have- you ever observed any obstructions 
in the Petersen creek or in Rosses creek or any 
diverting works to divert that water, during 
that time, did you? 
A. No sir. 

Q. You would have noticed any such thing if 
they were there, would you f 
A. If it was close enough I would have noticed 
it. 

l\fR. BATES: We object to that as leading. 

THE COURT: It is leading. 
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THOMAS E. CHAPPELL, for plaintiff, tes­
tified: 

DIRECT EXAMINATION: 
By Mr. Hilton. 

Reside at Sigurd; occupation, farming; resided 
there about 25 years, I guess. 

392 Q. How long have you been farming? 
A. All my_ life. 

Q. Are you familiar with the area known as 
the . Petersen creek, and the area known as 
Rosses creek? ' 
A. Yes sir. 
Q. I will ask you if you are acquainted with 
the ranch up in Petersen canyon known as the 
Petersen ranch, and sometimes referred to as 
the Bastion ranch, and also as the State ranch? 
A. Yes sir. 
Q. Have you ever had any occasion to go upon 
the Petersen ranch? 
A. Yes, I lived there one year, 1912. 

Q. ·Who owned the property at that time? 
A. Bastion. 

Q. When were you first in Rosses creek? 
A. I guess 1912, the first year. 

Q. State whether or not you have been up 
there since~ 
A. Yes, I have been there since. 

393 Q. State what you noticed as to the flow of 
that water from the spring? 
A. Well, it flowed down the canyon from the 
head of the spring. However, there was a little 
reservoir on the head of it, or pond, rather. 
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Q. \Vhat was the occasion for your traveling 
up and down Petersen creek? 
A. ·well, different occasions. I ha\Te hauled 
freight up the road and down it, from Rich­
field to Salina, to Wayne County. 

394 Q. Tell us what you observed as to the water 
conditions in Petersen creek near the Petersen 
ranch during all the times you traveled it 
there? 
A. There was a little reservoir up the canyon 
there that shut it off three or four days and 
then turned it loos,e and water maybe six or 
seven hours a day, and turned it loose. 

395 Q. State how long that reservoir ever re­
mained there, is you know? 
A. Well, I don't know as to just how long it 
was there. We built it up in 1910, raised it, 
and it was there for a few years afterwards, 
I would say. 

Q. After 1910. Do you know what happened 
to it? 
A. There was a flood that flooded it out; 
was there in 1907, 1937, I guess. 

Q. Tell us what yon observed as to the w.ater 
conditions on that trip? 

396 A. Why, I observed that there wasn't much, 
very little water running down the canyon, at 
the mouth of the canyon; I could not say how 
far; it run down to the road, I would say, 
now. 

397 Q. From your observation there, and from 
your experience as a farmer; and your use of 
water, so far as that stream coming from 
Rosses creek is concerned, state whether or not 
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in your op1nwn, that is any practical use to 
the farm~ 

MR. BATES: We object to that. The witness 
has testified that he didn't observe it, so I 
cannot say that he would be able to testify to 
that. 

:MR. HILTON: He said he was there all dur­
ing 1912. 

THE COURT: Reframe your question so as 
to relate to surface waters, and I will let him 
answer it. 

MR. ffiLTON: I will say as to surface waters, 
that is the waters flowing on the surface from 
Rosses creek~ 

A. I would say none in that year, none what­
ever. 

CROSS-EX~NATION: 
By Mr. Hunt. 

398 Q. Then the only time that you ever observed 
either of these creeks was in 1912¥ 
A. No, I have observed Rosses or Petersen 
creek quite regular. 

Q. Where have you made those observatiOns 
on Petersen creek¥ 
A. V\There the Glenwood road joins the other 
road is the place. 

399 Q. You never crossed the creek below . ~here 
Rosses creek came in during that year, you 
never crossed Petersen creek~ 
A. Yes sir; down opposite the house. 

Q. You don't know whether Rosses creek ran 
into Petersen creek that year, or not? 
A. Yes sir; becaus~ I shut the water off of 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



237 

that ditch that the high water coming out of 
Rosses creek would empty into, if there was 
any coming into it. 

Q. \Yhere g.id you take the water out of the 
Petersen creek when you diverted that on the 
ranch in 1912? 
A. Above the Richfield road; above the ditch. 

400 MR. HILTON: Did you ever observe Peter­
sen creek dry before you had that reservoir 
put in there~ 
..::\.. Yes sir; we raised the reservoir there. 
There was a little reservoir there before 1910. 
I don't know how long it had been there. We 
rais~d the dam. It was there for several years 
afterwards. I could not say just when. 

Q. In doing this freighting after 1912, after 
that dam went out, I would like to know whether 
you observed Petersen creek dry~ 
A. Yes sir, I have; it was practically every 
year I would say, in August, July - I mean 
August, in the afternoon. 

Q. About what time would it commence to be 
dry in the: spring time earlier than August~ 
A. I would say it started to slack up in June, 

402 Q. When did you see it dry after the reservoir 
went out, approximately the year~ 
A. About 19371 

Q. What months was this in 1 
A. In August. 

Q. You said the only time that you were ever 
up through Rosses creek was in 1937, and then 
you were in company with Mr. Hardinp.". Is 
that right~ 
A. I was with him, yes sir, in 193'7. 
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CLAUDE SAMPSON, for plaintiff, testified: 

DIRECT EXAMINATION: 
By Mr. Hilton. 

403 Resided at Glenwood practically all my life; 
will be 62 next birthday; occupation, cow 
puncher, driving cattle. 

Q. Are you acquainted with the area south­
east of Sigurd town known as the Petersen 
creek and with the area there known as Rosses 
creek 6! 
A. Practically all my life. 

404 Q. \Vhat was the occasion for your becoming 
acquainted with those areas~ 
A. I rode for Mr. McMillan handling cattle 
through that country, on Rosses and up K:ing's 
:Meadow canyon; I started working for Neil in 
the yea~ 1903 and I kept it up till 192_2. 

Q. Now, tell us when you were first on Rosses 
creek, if you can~ 
A. Oh, it is way back; I was on Rosses be;ore 
I started to work for Mr. McMillan at differ· 
ent times, but it was way back, 1903, along in 
there; during the spring and summer months 
we used to run quite a few cattle in them hills. 
We would be in there quite often for those 
cattle; some springs we would turn them out 
in March, and some springs we would turn them 
out a little later, in April, along in there. .It 

405 would just depend on the weather; a little in the 
fall time, not a great deal in the fall, but in the 
spring time, with the cattle, we had them in that 
country. 

Q. Were you up Rosses creek after 19221 
A. Only just where it came through; where 
the State road is. 
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Q. Now, did you observe the water conditions 
there, while you were on Rosses creek~ 
A. Yes, I practically se€ln the water quite often 
while I was there; I was up at the springs at 
that time. 

Q. Tell us what your observations were with 
respect to the water conditions in Rosses creek~ 
A. I have seen the time that the water didn't 
run into Petersen creek more than it did go 
in Petersen creek; it would be in 1\lfay and June, 
the first part of the summer season; I don ~t 
remember ever seeing it go into Petersen creek 
in the fall of the year, hut I have in the first 
part of the summer time. 

Q. ·Would you say that that condition existed 
during all those years that you traveled through 
there~ 

A. Yes, I would say as a rule. 

406 Q. Now, did you observe the water conditions 
at the junction of the Rosses creek and Petersen 
creek? 
A. 'Vlwre RosE~es ~omes down into it, yes ~ 
I saw a little wat~r coming out of Rosses arid 
emptying into what you call the 'King's Meadow, 
that you now have called Petersen; in the 
spring of the year when I was there with these 
cattle. 

Q. Did you ever notice Petersen creek dry~ 
A. Along in the latter part of July and August 
when it got warm weather that water would 
disappear some place and come up possibly in 
the morning. You could see a little "\Vater in 
there in the afternoon. I don't know where 
it went. 

Q. Well, at the junction there w·here Rosses 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



240 

creek e1npties into Petersen creek, could you tell 
us about how large a stream was running from 
Rosses creek into Petersen creek~ 
A. I would say maybe four or five garden 
rows. 

407 Did you observe the water conditions at the 
place where the State road is now~ 
A. Yes sir, a little water there; I have watered 
my saddle horse. 

Q. Now, tell us whether or no_t from your ob­
servation of the quantity of water that you have 
noticed coming down Rosses creek into Peter­
sen creek, that it would have any practical value 
for farming on the Petersen ranch~ 

l\1:R. BATES: We object to that, as the wit~ 
ness has not shown that has formed any judg~ 
ment on that question. 

THE COURT: The objection is sustained. 

MR. HILTON: Are you acquainted with the 
Peters.en ranch~ 
A. Yes sir, I have been in there quite a lot. 

Q. Have you ever handled water for irriga­
tion purposes~ 
A. In different farms over in Grass Valley for 
Mr. King; am acquainted with the use of water 
on farms. 

CROSS- EXAMINATION.: 
By Mr. Bates. 

408 Q. The watering you have done, you have a 
large stream of water and a large area to 
irrigate- you did that in a comparatively big 
way~ 

A. Yes sir. 
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Q. During· those years that you ·were working 
for 1\Ir. I~ing, you would not be down on thi~. 
King's :Jieadow country a good deaU 

A. I was mostly all the time, that is, quite a 
lot of the time. \:Yhen I worked for Mr. Me· 
Millan I drove cattle back and forth~ 

409 Q. You always found water there at the road, 
coming in from Rosses creek where the pres-­
ent road is now where you ·watered your saddle 
horses? 
A. X ot always, ~Ir. Bates, no. 

410 Q. You didn't have very much occasion to be 
in this country in the months of June, July and 
August~ 

A. Not a great sight, that is right at the head 
of the spring. We would be up and down the 
canyon, and in King's Meadow canyon; and . 
passed the place and saw water. 

:\IR. HILTON: When you would go back for 
stray cattle that you had left, would you always 
find some of them~ 

A. Once in a while there would be a few that 
we had missed there. 

411 Q. Now, as to the water in Petersen creek 
separate from Rosses creek, in the spring 
time there when you ·were there did you notice 
water in Petersen creek running'1 
A. Oh yes, going down the canyon. 

Q. Did you have occasion in the spring time 
to notice how much more water there was in 
Petersen creek than in Rosses creek - I mean 
Chrises creek~ 
A. I would say there is just about three times 
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as much water coming out of Chrises creek as 
there was out of Rosses creek. 

Q. And did you observe the condition right at 
the Junction of Rosses creek and Petersen 
creek~ 

A. As near as I can tell, there. would be, it 
looked to me, four or five rows of the Rosses 
empty in here at times, and at other times, 
there wasn't any that is emptying into this 
Petersen creek;/ as you call it. 

JOHN B. CARTER, for plaintiff, testified: 

DIRECT EXAMINATION: 
By Mr. Hilton. 

412 Resided at Sigurd about thirty-six years; age 
fifty-one; occupation, mostly farming. 

Q. Are you acquainted with the area known 
as Petersen creek, southeast of Sigurd, and 
with the area known as Rosses creek? 
A. Yes sir ; since 19.09 I have been acquainted 
with them. 

Q. What was the occasion for your going up 
into those areas and becoming acquainted with 
them~ 

A. The first occasion was, I was working for 
a man that either owned the Petersen ranch or 
had an option on it. I was up there trying to 
find some water for the place; that was 1909; 
there wasn't any water coming out of Petersen 
creek in that spring; that was the last of March 

413 or the first of April, and we drove from there 
up to what is called Brimhall springs to find if 
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there "·as any way of getting that 'Yater, get~ 
ting it all, into the channel, and to put more 
water on the field. There was a Rmall reser­
voir built just below the soil ditch, just a small 
dam there at that time, and so we tried to hold 
all water from con1ing· down the canyon to get 
a flush to put on the field. · 

Q. During that tin1e did you observe the water 
at the junction of Rosses creek and Petersen 
creek~ 

l\... There wasn't any water coming into the 
ditch. 'rhey had a ditch taken out about a n1ile 
southeast of the forks of the road out of that 
wash, and this ditch then would accumulate all 
()f the water that come out of Rosses or that 
would empty into Petersen creek. I followed 
that ditch, if any water was coming and there 
wasn't any water coming from Rosses creek at 
that time. · 

Q. You did follow along the ditch and observed 
that' 
A. Yes sir; that would be, I would 8ay, around 
eight or nine o'clock in the morning. 

414 Did you observe that condition during the 
whole fifteen days you were there~ 

A. Yes sir. That is what I was there to do, 
to get water together and try to get some on 
the farm; there wasn't anything done; there 
wasn't any water there in any way. 

Q. ·What work did you do on this Bastion 
ranch that year~ 
A. I plowed a few ditches, cleaned the ditches, 
rode this ditch from there up to where we dam­
med the water out of the main wash, repaired 
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the ditch, and then repaired this reservoir dam. 
That had been washed out, a small portion of it 
on the west side of the dam. 

Q. Now, during the time that you were there, 
state whether or not if any water would have 
come down Rosses creek you would have ob-­
served it~ 
A. I would. 

Q. You didn't observe any during all the time 
you were there~ 
A. No sir. 

Q. ·Now, did you follow up this ditch to where 
it connected with the-Rosses creek~ 
A. Yes sjr; that would be just a mile south and 
east of where the highway bridge is of the 
wash now. 

415 Q. Now, during that year did you use an'' 
water out of Petersen creek on the Petersen 
ranch? 
A. Very little. It was just a small stream 
used that is when I left. We tried to collect 
water - it come right through the hole. It 
helped, but there wasn't enough to do any irn· 
gating with. 

Q. How about Rosses creek~ 
A. I don't remember of any water there. That 
water wasn't considered at all then, in the 
spring time. 

416 Q. Tell what you had to do, if anything, to 
assist the horses in drinking~ 
A. We had to back the water up to make a 
pond enough for our horses to drink; I don't 
have in mind any more than this, that I dop't 
think it would have reached the Petersen creek. 
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Q. When were you next on Rosses creek~ 
... L It was 1932; rig·ht on th~ same place, right 
due east of where the hig-hway crosses it; that 
was October, and first part of November. 

417 Q. \Vhat did you find as to water conditions 
then? 
A. Less than the year before. 

Q. \Vhen were you next there after 1932~ 
~\. 19~37. I was working on the State highway 
that is there now; right where the road crosses; 
that was in June, the last part of June. 

Q. \\nat were the water conditions then as 
you observed it~ 
A. It was very little water there, just as I 
expected, as I recall it; there wasn't any run· 
ning water on the surface at that point. 

Q. Now, did you notice the creek bed of Rosses 
creek while you wer.e up there~ 
A. Just loose gravel formation, the water 
would spread maybe four feet, if there was 
enough, maybe four feet over the surface; that 
is as far as I was up the canyon. 

418 Q. From your experience, from your observa­
tions of water conditions on Ros:::;es creek, what 
was your opinion as to its practical use for 
farming, this surface water~ 
A. ·vVell, I would not think it would be of any. 

CROSS. EXAMINATION· 
By Mr. Bates. 

Q. What was your reason for camping there 
just east of the road? 
A. I was working on the road; about the best 
can1p ground there is around there for two rea. 
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sons, one was the wood was really handy, and 
it wasn't far up Rosses when we ran out of 
clear water, to get water. 

419 Q. Was it hard to make holes to hold it, or to 
make dams to hold it there¥ 

A. It was sometimes, because of the loose for­
mation of the soil; you had to back it up; it 
would go through our dams. I don't think any 
went below, because when we dug our dams, our 
ponds, we didn't increase any stream. 

Q. "\Vhen you did that, you would have water 
for your horses~ 
A. If we didn't water them too often - give 
it a chance to fill up from the side. 

420 Q. How far up that creek h~ve you been, with 
reference to the upper spring! 

A. I have been clear through there a few 
times; observed the amount of water in the 
springs prior to 1937. 

421 Q. You knew where they were going to get 
the water at Sigurd, didn't you~ 
.A.. I knew where they were going to try and 
get it. 

Q. Mr. Dastrup exchanged this Petersen 
ranch to )\,fr. Bastion for a place over in Wayne 
county - it was on a trade 1 
A. Yes sir, I understand they made some 
trade. 

Q. And your duties were to go with Mr. Das­
trup looking around for water1 
A. Yes sir; went up the canyon here some­
times called King's Me~dow; including Chrises 
creek. 
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Q. But you never made any examination, at 
all, with reference to Rosses creek~ 

A. Well, the only reason why, there wasn't 
any water in that to make an investig·ation of it. 

422 \Vhat were you referring to when you said 
there wasn't any water from Rosses creek1 · 

A. It was not between the Bastion ranch and 
wher~ we had taken the water out of the wash, 
Petersen creek wash. 

423 Q. Where was the ditch taken that you took 
the water in that you diverted, where did you 
go with the ditch~ 
A. Taken along the east side of the wash. 

424 Q. And that ditch intercepted the place where 
the water would pass out of Rosses creek into 
Petersen creek, if there was any water there~ 
A.. Yes sir. 

425 Q. Did you in 1910 again follow that same 
ditch going up to the Willow Patch creek 
canyon~ 

A. I don't know that I followed the ditch all 
the way that year, but I followed it most of the 
way up. I would not just say definitely that I 
followed it all the way up; I would say I fol­
lowed it up from down near the ranch up 
around that point past Rosses creek. The rest 
of it we could see pretty well from the road, 
we didn't need to follow it. 

l\fR. ffiLTON: l(indly refer to that map be­
hind you, and tell us about where this water 
was that you have reference to, and the condi-

426 tion that existed as to these creeks, and about 
where that ditch would come from Rosses creek 
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down to the Petersen ranch that you have been 
talking about; can you do that~ 

A. Yes sir. As near as I can place it right 
here from the forks of the road up here. It 
would be about a mile up this way; that would 
be south and east. This creek bed should make 
a turn from where this point is marked.. This 
creek bed should make a _bend and come back 
in here somewhere, make a big bend in there, 
and then come out across this flat, through 
there, and over and around a point somewhere 
right in here, and then back around here and 
on towards the ranch property. 

427 Q. With reference to watering horses, do you 
know how much a horse will drink at once~ 

Bl 

MR. BATES: I object to that as immaterial. 

THE COUR':r: He may answer, if he can. 

A. Well, I would say a horse would drink 
about seven to eight gallons. 

2:00 O'CLOCK P. l\L- APRIL 1, 1940 

S.A.MUEL GURR1 for plaintiff, testified: 

DIRECT EXAMINATION: 
By Mr. Hilton. 

Reside at Sigurd, Utah· lived there all my ' . life; sixty-four years old; occupation, farmmg. 

Q. Are you acquainted with the area south­
east of Sigurd known as Petersen creek and 
with Rosses creek that enters there~ 
A. Yes sir; for better than fifty years I lived 
on Petersen creek. 
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B2 Q. You are acquainted with the Petersen 
ranch on Petersen ~eek that everybody has 
been talking about here the last few days~ 
A. Yes sir; lived just about a mile further up 
the creek. 

Q. About what years was that you would :run 
your cattle in Rosses creek·~ 

.A. It would be along- in 1889 and 1890 - right 
along in there when I was seventeen or eighteen 
years old. 

B3 Q. What time of year were you in Rosses 
creek? 
A. That would be anywhere from spring un­
til winter and fall. I have been there when 
there was snow and when there wasn't snow; 
for ten or fifteen years. 

Q. When you were in Rosses creek did you 
observe water conditions there 1 

A. Yes sir ; in the spring of the year there 
would be a lot more water than later on in the 
season. In the fall of the season there was less 
water; usually in the spring there would be 
water to run to the ranch. Along in the latter 
part of May to the first of June it would de­
crease, and the last of June there would not 
be any. Along in July and the last of July 
and the first of August and the first of Sep­
tember .when there was more rain the water 
would increase a little in that small creek. 

B4 Q. Were you acquainted with water condi­
tions in Petersen creek? 

A. Yes, because we used to cross right at the 
junction of the two creeks and Petersen creek 
would dry up in the latter part of the summer; 
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I do not know how far up from where we 
crossed, but when we lived up there it dried up 
above where we lived for half a mile. 

Q. How long will you say it would remain 
dry~ 

A. From the last of June until cool weather 
set in. Occasionally when it would rain the 
water would run down, but other times it 
would stay dry until the weather g·ot cool. 

B5 Q. What time of year would you say it flowed 
in there~ 
A. That depends on the condition of the 
weather. When it was cool it would run to the 
junction of the creek and other days it would 
dry up between the road and the creek. I have 
seen it run into the earth all the way down 
there. 

B6 Q. What did you notice as to the condition of 
the spring as to variations in the spring¥ 

A. It deepnded on how the cattle tramped in 
it. If they tramped in it, there would be less 
water. It was swampy there and the rushes 
and the grass hurt the water so it would de­
preciate there and there would not be so much 
rome out. 

Q. What times of the year would you say you 
drove cattle there~ 
A. It was always in the fall of the year. When 
getting our stock off from the mountain we 
would generally come down Petersen creek or 
Rosses creek and pass out below on the Salina 
road. 

B7 Q. In 1937 what months of the year were you 
ther~ then¥ 

.... 
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A. I went up in July, August and September 
- those three months I was there more than 
any other time. 

Q. Did you observe water conditio!lS in July, 
August and September of 1937 at certain places 
in Rosses creek t 
A. ·Well, not so much as I did in 1938. 

Q. Where did you observe the water in 1937 
in Rosses creek- what points~ -
.A. \V ell just above the road. First the water 
was sinking when I was there and another time 
it was belo,v and in A.ug11st it was running down 
to the junction of the two creeks. · 

Q. How much of the stream was running there 
then? 
A. Not a very big stream, there wasn't enough 
to run in a furrow. 

B8 Q. What is your experience or observation as 
to the water conditions of Rosscs creek? 
A. I believe one of the sons was with me, and 
I stepped the water down the creek about eighty 
Rteps from the State road, down toward the 
other creek. According to this note I believe it 
was September 20- yes, September 20, 1937-
twelve o'clock noon. 

B9 Q. When you were in Rosses creek did you no­
tice the water condition of the creek bed? 
A. Walking down Rosses creek to where it 
goes over a bunch of ledges and where it leaves 
them, is fifty to seventy-five yards, you can see 
it diminishing and it runs in and out of ·the 
gTound and finally it fails to come back any 
more. 

Q. Did you see during all the years you have 
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known Rosses creek, the water conditions you 
have described here generally prevailing¥ 
A. Yes sir. 

BlO Q. Now as to the water coming down Rosses 
creek, what would you say for practical use on 
the farm, what practical use would you say it 
has on a farm as you observed itt 
A. I couldn't say it would have any use, be­
cause in farming condition it would be so small 
that a man couldn't afford to waste his. time 
with such a small stream and there would be 
so little water that he couldn't get nothing done 
and he would burn up waiting for it to come. 

Q. Was water running into Petersen creek 
from Rosses creek in the spring, then what 
would you say as to the value of that quantity 
of water in a practical way for use on that 
farm~ 

A. In the spring, early, they might use it a 
little when water comes down the canyon, may­
be during April and 1\fay, but after that I don't 
think it would have any value. 

Q. Are you acquainted ~ have you had knowl­
edge of sales of land around Sigurd~ 
A. Yes sir. 

Q. Are you acquainted with the lands of Mr. 
Nebeker) the defendant here~ that are further 
down Petersen creek than this Petersen ranch? 
A. Yes sir. 

Bll Q. As to the value of lands, say the Petersen 
ranch, where water could be used on it, what 
would you say would be the value per acre of 
land on that Petersen ranch with a full water 
right~ 
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.. ..'\.. Oh, I imagine it would be worth fifty or 
sixty dollars. 

Q. ·What would you say that san1e land would 
be worth if you took the water fron1 it1 
A. It would be useless without any water. 

Q. \Y ouldn 't it have some use there 1 

A. There would be a little of it maybe down 
by the springs, but where there is no water 
and no feed it would not be any account for 
farming conditions at all. 

Q. As to lanfls down around Sigurd, what are 
the value of lands there 1 

B12 A. It would sell anywhere from seventy-five 
dollars to one hundred and fifty dollars. 

Q. What kind of crops are raised on lands 
near Sigurd' 
A. Hay and grain, and beets - those are the 
n1ain crops there. 

Q. Explain thiH, the higher price of land near 
Sigurd, than up in the canyon~ 

A. That land in the canyon is not valuable for 
beet ground, and that makPs it less than where 
you can grow beets on it. I suppose hay and 
grain could be raised although I do not know 
milCh about that land because I have not been 
on it 1nuch. It may producp hay and grain but 
it is not valuable for beets. It is heavy clay 
solid ground and would not grow beets as well 
ns the lighter ground. 

CROSS-E~NATION: 
By Mr. Bates. 

B-13 Q. Were you a member of the town board 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



254 

during the time these proceedi~gs were taken 
to get control of this waterol 
A. Yes sir. 

Q. These observations you have been testify~ 
ing to of having been made, were made at or 
about the time the town of Sigurd was taking 
;:.;teps to secure this water~ 

A. I don't remember the year, but it was in 
the latter part of 1936 or the first part of 1937. 

Bl4 Q. After you considered all these things, you 
determined to get the Nebeker water and you 
did get it~ 

B15 A. Yes that is what we determined, because 
that is what we did. 

Q. It was during all that time you were vitally 
interested in the success of this project while 
you were making these measurem~nts, you 
were interested in the success:·of this irrigation 
scheme when making measurements~ . 

. -A. I was opposed to that water myself be· 
ca.us.e I said it was not sufficient water. 

B16 Q. You do not know of any other sale than 
this one made of lands in the King's Meadow 
canyon,, do you? 

A. That-plac~ where we lived, was sold. That 
is further on up the canyon between the WilloW 
Patch and Petersen ranch; it was in the 80's, 
a long time ago. · · 

Q. There is no other water which is available 
for use on this Petersen ranch other than the 
water of Rosses creek and IGng's MeadoW 
creek·~ 

A. No I think not. '' 
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.017 Q. Your judgment would be, when they bought 
that ranch for $2500 they made a bad buy! 
A. Yes sir. 

Q. I call attention to - I will have it marked, 
if you want it, :Mr. Hilton, the contract of sale 
between the State of Utah? 

MR. HILTON: \V e object on the ground the 
contract is the best evidence. The State didn't 
put that in and what the terms or conditions of 
that particular contract are, it is not shown to 
be proper cross examination and we object to 
it. 

MR. BATES: It goes to knowledge of valua· 
tions. 

MR. IDLTON: No, he is going into the con .. 
tract between the State of Utah and :Mr. Brad­
field. They pleaded it and the State of Utah 
pleads it. Now there was nothing· on direct ex· 
amination with reference- to that contract at 
all. 

Bl8 MR. SKEEN: You pleaded it too. 

~IR. BATES: This man testified about the 
value of lands. 

THE COURT: What is the question, and we 
will rule on the matter. 

MR. BATES: You indicate, Mr. Gurr that you 
didn't know whether or not water was included 
in that sale and I presented the document be­
fore you to satisfy yourself on that? 

MR. HILTON: It is not the same question we 
objected to at all. 

THE COURT: I don't think there is any 
question. 
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:MR. BATES : There is no question propounded 
to the witness so far. 

THE COURT: When he asks a question I will 
rule on the matter. 

MR. BATES : Do you know now whether or 
not the water rights were included in that 
transaction. 
A. It says ''water'' but not how much. 

B19 Q. What Mr. Nebeker and his predecessor, 
1\fr. Bradfield, got for this\ Peter;sen randh, 
whatever water there is there for $2500, is the 
situation~ -
A. Yes sir 

Q. I have here a paper Mr. Gurr, marked de~ 
fendants' Exhibit A. Have you seen that paper 
or one like it~ 
A. I guess I have. 

MR.. HILTON: I would like to know what this 
instrument is that they are talking about. We 
object to it as improper cross examination, it 
was no part of the direct exa.mination. 

B20 THE COURT : It would not be cross examina~ 
tion of any particular subject except going to 
the credibility and interest of the witness. 

l\fR. BATES: It is the interest of the witness. 

THE COURT: Council may proceed and 
identify the handwriting. 

MR . .BATES: Do you know as a matter of 
fact the statements made in the lower end of 
that document refers to amendments made in 
this court in this case, with Judge Jones sitting 
on the case~ 
A. I don't remember it. 
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Q. But you do remember seeing it posted 
around t)le town of Sigurd in numerous places 
or one like it, a few days prior to the com­
mencement of this action 1 

A. I do not know whether it was a few days 
prior or month prior. 

Q. Did you personally have anything to do 
with the posting of those papers~ 
A. No I did not. 

B21 Q. You said this stream, bec-ause of its size, 
would be worth very little, didn't you 1 

A. It wouldn't be worth anything for farming 
facilities because you would starve to death 
trying to use it. 

Q. You said this Petersen ground would be worth 
fifty to sixty dollars with the water and value­
less without¥ 
A. I said down on the grassy part it would be 
valuable but other than that I don't think it 
is worth anything, but with water, it would be 
.worth fifty dollars an acre. 

B24 Q. Which time was it you stepped down the 
stream from the highway¥ 

A. On September 20, 1937. 

B25 Q. On your visit July 24th you say the water 
reached to the new State highway¥ 
A. And on August 15th it reached to approx .. 
imately 20 feet b,elow. 

Q. And the more rainy, cloudy weather there 
is, the more constant the water will be moving 
down stream, wouldn't it 1 
A. If a certain amount, it would run a little 
farther but I don't think it would increase. 
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B26 Q. And in the spring of the year how much 
would you say you have seen theref 

A. There was no great amount of water; I 
would say there was only sufficient for one fur­
row at that place. 

Q. But you did say if you confined the water 
in the channel you could get more good out of 
it than if it took the meadows first¥ 
A. Yes sir. 

Q. Was there any reason why :1\fr. Nebeker 
could not have cleaned out the channels as he 
used to~ 

1vi:R. HILTON: Objected to. 

THE COURT: Objection sustained. 

:.MR. BA.TES: But you said something about 
sometimes when it was cool you would see water 
running into the earth. Which stream do you 
refer to when you said that~ 

B27 A. I said you could follow down that canyon 
on Rosses creek and see water sinking into the 
ground and coming out and finally quit com· 
ing out. 

Q. So the observations you have made with 
reference to the water, and its value, are based 
on surface conditions and what you could ob· 
serve~ 

A. Yes sir. 

RE-DIRECT EXAMINATION: 
By Mr. Hilton. 

Q. Mr. Gurr, when you said that land on Peter. 
sen creek with water would be fifty dollars an 
acre and without water would be valueless, you 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



259 

had reference to the flow of Petersen creek­
the water that can be used frmn Rosses creek 
and also Petersen creek' 
A. Yes sir. 

B28 MR. BATES: Objected to on the ground it 
has already been covered. 

MR. HILTOX: I have a rig-ht to explain. 

THE COURT: The answer may remain. 

~[R. HILTON: So that you meant by that if 
the water coming from Rosses creek would irri­
gate probably a few furrows that that water 
would be - the land with the water - would 
be worth fifty dollars an acre, but without 
water would be practically valueless~ 
A. Yes sir 

Q. Is it your understanding that the water 
issuing from these wells and spring-s on Peter­
sen ranch are primary water rights for the 
Petersen ranch below~ 
A. Yes sir. 

Q. Would you say by reason of the fact that 
those springs are there, and that was all the 
water rights used on the Petersen ranch or 
Nebeker ranch, would that give the owner of 
Petersen ranch -

B29 THE COURT: That is not re-direct examina­
tion. 

JHR. IDLTON: Counsel's last question as to 
the value of that entire farm would cast infer-

ences that the farm without water was valueless 
or that this land then without water was worth 
$2500.00 as mentioned in that contract. 
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THE COURT: Didn't this witness testify the 
land was worth nothing for farming purposes~ 

MR. HIL,TON: No, he s.aid this particular land 
with water and this particular land on which 
water from Petersen creek could be used, but 
counsel enlarged that to cover the whole farm. 
I have a right to correct that impression as 
they make this land especially valuable to Mr 
Nebeker. 
THE COUR'r: You have a right to explain 
anything on cross examination which wa~ 
brought out on direct examination 

MR. SKEEN: That is a leading question .. 

THE COURT: Objection sustained. 

MR. HILTON : Well then let me ask you this, 
is there-anything on that Petersen ranch you 
know of in the way of physical conditions that 
would give it a special value to Mr. Nebeker for 
his ranch below? 

:MR. SKEEN: vVe make the same objection 

THE COURT: The last phrase is not ger­
mane to the issue before us, "that ranch below.'' 
I understand we do not test value of land be­
low. If you leave the last phrase off, you may 
answer the question. 
MR. HILTON: Read the question (question 
read). Cut out to Mr. Nebeker for his ranch 
below. 

B30 A. It would be worthless to anybody els.e. 
You might get a little good out of the pastur£1 
around those springs, but wl).en you get back 
a ways from the spring I cannot see that it 
makes any value to the ranch below. 
Q. Now on that ranch alone, would you say 
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that with those springs and wells and reser­
,·oirs there would gin~ it a value to some owner 
of the water issuing· from the spring and wells o? 

MR. SKEEN: Objected to as leading. 

THE COUR1': Objection sustained. 

MR. HILTON: If you owned a farm in that 
locality from which you obtained water. for' an­
other farn1 above it and all your water for your 
farm below came from above, would you sa,y 
that a farn1 above would have special value to 
you under such circumstances~ 
A. Rot if all the water came to me anyhow. 

Q. It would be the same, as it would be de­
sirable for any man to own the land, the source 
of which he gets his water~ 

l\IR. HUNT: Objected to as cross examining 
his own witness. 

THE COURT: State your next question. The 
answer may remain. 

B31 MR. HILTON: Counsel asked you another 
question about the acquisition of this water for 
Sigurd and your negotiations or your discus­
sions and conclusions which decided you to take 
the water from Rosses creek. Do you know of 
any other cities that want \Vater from Rosses 
creek beside Sigurd~ 
A. No sir. 

Q. Do you know of any cities or town or com­
munities around here other than Sigurd that 
wants to get that water for a water supply~ 

MR. BATES: Objected to as repetitious. 

THE COURT: Objection sustained, it is not 
re-direct examination. 
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RE-CROSS EXAMINATION: 
By Mr. Bates. 

Q. With reference to that answer that it would 
have peculiar value to Mr. Nebeker, you know 
that condition there very well with. reference 
to the water supply and that it comes to the 
Nebeker ranch below, and the location of the 
spring on the Petersen ranch 1 
A. Yes sir. 

Q. You know __ there is no possibility of that 
water going anywhere else but to Mr. Nebeker¥ 
A. No, that could be converted other places. 

B31A Q. You know as a matter of fact he didn't 
buy that ranch with the idea of controlling that 
water in that spring area a.nd he didn't neP.d 
to do it anyway - you know that, do you not¥ 

l\1R. HILTON: Objected to as not within the 
issue in this case a.nd it makes no difference 
about this man knowing it. 

MR. BATES : If you will concede your ex­
mnination along that line was out of place, I 
will withdraw the question. 

THE COURT: It may go to the credibility 
of the witness. 

MR. BATES: You know that (read the ques· 
tion) ~ 
A. I do not know why he bought the ranch. 

Q. You know there was no occasion for him to 
buy the Petersen ranch to protect his water 
right that came out of the springs on the lower 
end of the Petersen ranch to irrigate the Neb­
eker ranch~ 
A. Yes sir. 
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Q. It is your best judgment, whether he made 
a good or bad buy, he bought it for the sake of 
the intrinsic value of the Petersen ranch and 
could not be anything else~ 

MR. HILTON: Objected to. 

'832 ':eHE COURT: Objection sustained. 

R. P. HOWARD, for plaintiff, testified: 

DffiECT EXAMINATION: 
By ~[r. Hilton. 

Lived at Sigurd, Utah, since 1927 - thirteen 
years; occupation, railroad station agent. 

Q. Calling your attention to the area known. as 
J:>etersen creek and ~osses creek, southe~st of 

, Sigurd, are you acquainted-wi,th that sect1on? 

· A~ I have been· over it a number of times, -yes 
sir. 

Q. Are you acquainted with certain Rprings 
on Rosses creek~ 
..-\. ·Yes sir. 

Q. You at one time held office for Sigurd, 
did you not~ 

A. Yes sir; was councilman and town clerk 
and town treasurer and general town flunky. 

B33 Q. ·What years did you hold the position as 
town clerk and trustee of Sigurd~ 

A. From 1935 until the spring of 1939; that 
was during tha't time that Sigurd City was con­
ducting its program for the acquisition of water 
rights., 
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Q. Now when were you first in Rosses creekT 
A. In September of 1935 was my first trip up 
there for observation purpo::;es; I went there 
to see the amount that was coming out of ·there 
that might be secured for the town of Sigurd 

\ as a municipal water system. 

Q. Conling out of where~ 
A. Out of the mountain. It was very small. 
It was coming out into a kind of slough or frog 
pond. It was not cleaned out, bu( was a space 
of ground where cat-tails apd one thing and 
another had grown and it was about a mile up 
from the State highway. 

Q. Is that the main spring~ 
A. I believe it is. It was in that area of a 
half acre. 

Q. Tell what you did up there in regard to 
observing the water~ 

A. We looked at the thing and decided if they 
thought there was a possibility of getting suffi­
cient water to supply the municipal needs of 
Sigurd we would try to get it ; and after looking 
around there we decided after getting together 
that there was a possibility of being enough 
water there. 

B34 Q. When were you next up there~ 
A. In July of 1936 ; I went up there to see 
whether it had enlarged or dried up or whether 
about the same as it was on the previous occa­
sion and I found it practically the same as it 
wa~ the year previous. 

Q. Did you observe how far down the creek 
bed the water was flowing at that time~ 
A. It seemed to seep out of the ground and 
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con1e down into a creek; it was what we might 
call ''dampness'' and it dug in the sand and 
gradually worked down the canyon and there 
wasn't much of any flow there. 

Q. How far down the canyon did you observe 
it traveled? 
A. Half or two-thirds of the way. 

Q. \Yhen were you next up there~ 
A. In May, 1937. I went up to about the head 
of the spring and came down again, checking 
on that very same thing. 

Q. Had the water changed any from your pre­
vious observations. 
A. No sir. 

Q. When were you next there~ 
A. I do not know whether I was up there for 
any special observation after that or not. I have 
some observation of the water coming down to 
the State highway, but not up to the head of the 
springs. 

Q. Were you up any time a.t the junction of 
Petersen creek and Rosses creek~ 
A. I was over there on June 26, 1937. There 
was about enough flowing from Rosses creek 
into Petersen creek at the junction to water two 
short furrows ; it was in the afternoon. 

Q. When were you next at tha.t junction f 
A. On July 10, 1937 at 5 :00 P. l\f., and found 
water of Rosses creek coming to a point about 
fifteen yards short of its junction with Peter~ 
sen creek. 

Q. When were you next there¥ 
A. On Ju]y 19, '1937, at 10:20 A. M.; there was 
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about enough water running in Rosses creek to 
put on one short furrow at the point where the 
canyon runs under the new State highway 
eleven hundred and fifty feet from its junction 
of Petersen creek. N. E. Anderson and Alfred 
Nelson were with me at that time. 

Q. When were you next up there 1 
A. On July 24 at 5 :30 P. lVI., 1937; the water in 
Rosses creek reached only to a point about 
thirty feet above the new State highway which 
point was approximately eleven hundred and 
eighty feet from its junction of Rosses creek 
and Petersen creek. 

Q. ·When were you next at Rosses creek~ 

B36 A. July 25, 1937 at 10:45 P. M. The water of 
Rosses creek did not reach to a point where the 
new State highway crosses Rosses creek. :Mrs. 
Howard was with me at that time. 

Q. When were you next there~ 
A. I was there August 1, 1937 at 3 :00 P. M. 
Water did not reach to a point where the new 
State highway crosses Rosses creek. Mrs 
Howard was with me. 

Q. Were those notes you are reading from 
made by you at the time you were up there and 
made those observations? 
A. Yes sir; made these vario.us observations 
and examinations, for Sigurd City; and looking 
toward Sigurd City acquiring a culinary sys­
tem for a water supply. 

Q. Now were any other sources of water sup-­
ply considered beside Rosses creek 1 
A. ·Well there was four springs that Sigurd 
town had filed on north of Rosses creek - vari-
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ous distances apart, I do not know how far they 
were. :J[r. Nebeker thought that was running 
into his basin and feeding his water supply .and 
he was put out about that, and we thought we 
would move to another point where it would 
not be so bad, but apparently he objected to 
that too, and we went to Indian creek over 
above \T enice and there was plenty of water 
there, but it would take a larg·er pipe to get 
the flow down for the use of the town, and M.r. 

B37 Lloyd Jenson wore out two pairs of shoes 
north of Richfield trying to find water and 
there was some there but not very, much. 

CROSS-EXAMINATION: 
By Mr. Bates. 

Q. You had some kind of well system at your 
place didn't you, before you decided to take 
this water! 
A. Yes but it was very hard; it was not satis­
factory. 

B38 Q. As early as September of 1935 you began 
making observations in regard to this spring·~ 

A. Yes sir; the purpose was to secure a suit­
able culinary water supply for Sigurd City. 

Q. You continued making those observations 
until late in the-year 1937 ~ 
A. Yes, sir. 

Q. You said son1ething about another source 
of supply of four little springs~ 
A. Yes sir. 

Q. They are in a little valley that this Peter­
~en ranch is located in and up ori the side hill~ 
A. Yes sir. 
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Q. And when you began talking about that you 
found that 1\tlr. Nebeker felt the taking of that 
water would interfere with -his water in the 
spring¥ 

A. Yes sir. 

Q. You made applications for that water in 
the spring~ 
A. Yes, sir. 

Q. You made applications for that water in 
the State Engineer's office, didn't you! 
A. Yes sir. 

Q. And while Mr. Nebeker didn't protest in 
the State Engineer's office~ he said he felt it 
would be taking his water from him 1 
A. Yes sir. 

Q. But when you found that objection you 
decided to go look at Rosses creek, and take 
the waterY 
A. Yes, sir. 

B39 Q. You knew at that time that that water y9u 
were then going to take from Rosses springs 
was tributary to Petersen creek~ 

A. I believe it was supposed to be. 

B41 Q. Do you have a memory whether or not when 
you made these particular measurements it 
was on a sunshiny day or a cloudy day¥ 

A. One time was in the evening, after sun­
down. 

Q. Are you a member of the town board down 
there~ 

A. No sir. 

Q. Do you know anything about this document 
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marked Exhibit A, when and how that happened 
to be posted in the town of Sigurd f 

MR. HILTON: I would like that thing to be 
turned over to us to see what it is before there 
are any questions asked on it. He is keeping 
us in the dark and I do not know what it is. 

MR. BATES: You know all about it. 

B42 l\IR. ffiLTON: May we see what it is~ 

MR. BATES: Yes you_ can, there is n~thing 
to it (hands paper to ~I r. Hilton). 

MR. BATES : When you spoke of the situation 
out at the head of the spring -

MR. HILTON: This is all true, Your Honor. 

MR. BATES: I wasn't raising any question 
about it. 

:MR. HILTON: Then I want to examine on 
that. 

MR. BATES: I want to take that document -
I haven't offered it yet. 

:MR. HILTON: There is quite a story behind 
it. 

MR. BATES: I do not know whether there is 
or not. 

~IR. HILTON:. Oh yes you do, that is your 
purpose. 

MR. BATES: You tell me what I know about 
it. I will wait while you do. 

l\1R. HILTON: Your purposes are quite clear, 
but I think there will be a boomerang. 

MR. BATES: 'Ve will find out. 
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THE COURT·: I think the jury and the court 
will also find out after a while too. 

MR. BATES: I was going to ask you to de­
scribe in detail that slough condition you first 
found at the spring when you were there in 
1936, I think you said~ 

B43 A. That sloughy condition was on the left 
hand side of the canyon as you went up the 
stream; there was a kind of a shelf and on 
account of a cloudburst and he~vy floods com­
ing down there into the spirng, water came out 
on the shelf and seeped down into part of the 
canyon supposed to be the creek bed. 

Q. There was a sloughy condition ten or fif­
teen feet above the bottom of the canyon cover­
ing the half acre of ground, and that water 
worked out of that into the canyon bed and run 
down~ 

A. Yes, sir. 

B44 Q. And you formed a judgment there if that 
water was gathered together there would be 
enough to take care of Sigurd town~ 
A. That was my judgment, yes sir. 

3 :55 P. M., APRIL 1, 1940. 

FRED JACKSON, for plaintiff, testified: 

DIRECT EXAMINATION: 
By Mr. Hilton. 

Resided at Venice about twenty-four years, 1 
guess; age thirty-five. 

B45 Q. What is your occupation~ 
A. Working on a farm and with cattle. 
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Q. Are you acquainted with the area south­
east of Sigurd known as Petersen creek and 
Rosses creek canyon, and with a farm or ranch 
on Petersen creek known as the Bastion or 
Petersen ranch t 
A. Yes sir. 

Q. When did you first become acquainted 
with that farm~ 
... .\.. In 1921, I believe; my step,. father rented 
the ranch and we worked for him or \vith him. 
I think we had it three or four years. 

Q. Did you ever have occasion to go into Rosses 
creek while there~ 
A. Yes sir, we tried to get water down to the 
ranch; in June, 1921. 

Q. What did you do about getting water from 
Rosses creek~ 
A. We tried to clean the bed and dig a ditch 
along side of the canyon. We tried most every 
way we could to get water to water the country, 
but we didn't have any success. 

B46 Q. Tell why you were unable to get water 
down~ 
A. We failed that year, and what little did 
come down, wasn't of enough value to bothei 
with. 

Q. How far did it come down this ditch you 
built¥ 
A. We tried to make a separate ditch out along 
side, out of the canyon and keep it from going 
into the wash, but it never reached the ranch, 
I do not know how far it came down there. 

Q. You were unable to get water from Rosses 
creek to the ranch? 
A. Yes sir. 
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(J. After 1921, when were you on Rosses creek 
again~ 

A. . Well all I remember of is crossing there 
or passing there at different times driving 
cattle by. 

Q. Where did you pass Rosses creek driving 
cattle~ 

B47 A. We would drive along the old road most 
of the time and in around by the wash. 

Q. vVas the old road about where the new 
State highway is now~ 

A. It was west of the new highway. 

Q. When did you obRerve water conditions in 
Rosses creek after 1921 ~ 
A. Oh I do not know exactly. There have 
been times I have pa:ssed there riding horses 
up thro.ugh there and driven cattle down. I 
have driven cattle down through there every 
fall for twelve or thirteen years. 

Q. During all of that time have you had occa.. 
sion to notice the water condition of Rosses 
creek? 
A. Yes sir; at the junction of Rosses creek 
and Petersen creek; about the lOth of October 
until the lOth or 15th of November. 

Q. What water condition did you notice in 
l\{ay at the junction~ 
A. I have seen water flowing there. I do not 
remember just when I have seen water, but it 
was in the spring of the year I have seen water 
there, but later on it was dry. 

Q. What time of year would you see it dry~ 
B48 A. Later on in the summer and in the fall 
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along through July, August and in the fall of 
the year. 

Q. How many furrows could it water if used 
right there at the junction 1 
A. I would say maybe two, if not too long. 

Q. Have you crossed Rosses creek at the point 
where the new State highway now crosses it~ 
A. Yes sir 

Q. Have you observed water conditions in the 
Rosses creek at that point at that time~ _ 
A. Yes, but not so much in passing· with car 
but I have with a horse; we have tried to water 
our horses there and it is kind of hard to get 
a drink. \V e had to follow the stream where 
the wash went around a rock or some such 
thing, so they could drink. 

B49 Q. While there working on the place just what 
water at that Petersen ranch were you told or 
did you understand you had the right to use~ 
A. All the water that came aown Petersen 
creek or that came from Rosses creek or about 
any of that water that came there we thought 
we could use. 

Q. Well with what progress did you use all 
that water from Petersen creek~ ' 
A. The first year we had the ranch my step­
father went there in May before we boys came 
and he tried to water a 'little piece of hay be­
low the lower dam. He would water so we cut 
a little hay there and that was all the success 
he had. After that we tried to wet little places 
up to make feed for cattle. 

Q. From your experience ag a farmer in the 
application of water to a farm and the use of 
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water for ra1s1ng crop, '''hat would you say 
would be the practical value of this water from 

· Rosses creek for farming purposes on the Peter­
sen ranch~ 
A. Well I do not think Rosses creek alone has 
any value there. 

Q. What would you say with the combined 
flow of Petersen creek on the farm 1 
A. The way we found it, you might herd it 
around and grow a little feed and catch it when 
some came down, mostly early in the spring. 

Q. Its practical use would be limited to the 
springs~ 

B50 A. Yes sir. 

Q. That would be the combined flow of Peter­
sen creek and Rosses creek~ 
A. Yes sir 

Q. Now as to that Petersen ranch, from a 
grazing standpoint, would you say it has any 
particular value~ 
A. Yes I would. 

Q. How would you value it¥ 
A. Well I do not know how sheep are - I 
think it would have a little more value for 
sheep as there is quite a little browse for sheep 
and there is a watering place for livestock and 
it would be a good place to build a yard or cor­
ral to hold livestock to shorten the distance 
where we have to drive. It is a long ways from 
Grass Valley down and ·we usually take that in 
a day, and it would be good for that. 

Q. Would this Petersen ranch have a value 
from a grazing s~andpoint in connectiotl with 
adjoining land~ 
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A. Grazing lands, the more you have, the nwre 
Yalue they all are. 

Q. So that the larger the quantity of grazing 
land a cattle man or fanner has, the more value 
the whole tract would be f 
A. Yes sir. 

Q. But standing alone, it would not be worth 
much1 
A. No, not much. 

B51 Q. Is there any natural meadow on the Peter­
sen ranchT 
A. Yes there was when we paid any attention 
to it. When we worked there, there was a nat­
ural meadow. 

Q. Would that add anything to its value? 
A. vV ell I would, yes, for feed and grazing, I 
would say. 

Q. Do you know from what source the water 
comes for that meadow land 1 
A. No, unless it is just swampy ground and 
seepage around the wells and springs. 

...," 
Q. Now as to those springs, would they arise 
in the meadow on the Petersen ranch 1 
A. Not that I know of, they are usually right 
in the ditch - right through the ditch. 

CROSS- EXAMINATION.: 
By Mr. Bates. 

Q. Where is that meadow ground with ref­
erence to the location of the Petersen ranch T 
A. Right down close to where a little reser­
voir is, and sloping back west and south from 
the water in the reservoir. 
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B52 Q. Now you made a statem.ent to Mr. Hilton 
that you didn't think the water of Rosses creek 
alone could be used to any particular value? 
A. Not the way it is, without putting in pipe. 

B53 Q. What purposes was the ranch used for 
during that three or four years you were there~ 
A. Mostly for livestock and cattle and some 
horses or hogs; we grew a little hay there the 
first year and pastured it in the summer, after 
that. 

Q. How did you irrigate that hay? 
A. From the water that came out of Petersen 
creek or the combined flow of Petersen creek 
and Rosses creek. 

Q. The Rosses creek and the Petersen creek 
furnished some water out on the ranch? 

B54 A. Yes, what reached us, we used. 

Q: Tell us why, if that water from Rosses 
creek would run down to the junction at times 
and united with Petersen creek, why it would 
not have been an advantage to keep on? 
A. We wanted to get it on higher land near 
the house to see if we could raise some crops 

B56 on that; at the Petersen creek - once in a 
while there would he water c01ning from Rosses 
creek. 

Q. And that was in October and November as 
you were moving cattle? 
A. Yes sir; sometimes saw water in Peter­
sen creek alone and sometimes in both the 
Petersen creek and Rosses creek. 

B57 Q. With reference to the value of that land, 
as a matter of fact there would not be very 
much value on that land for grazing purposes if 
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you didn't have any waters to use on it at all, 
would you' 
A. Well now, I do not know. 

RE-DIRECT EXAMINATION: 
By Mr. Hilton. 

B58 Q. So far as your experience goes, the Peter­
se-n farm was used for grazing purposes rather 
than farming, and its chief value lies in graz­
ing purposes, doesn't it 1 

A. Yes sir. 

MR. BATES: Counsel persists in·. planting 
the answer in the mind of the witness. 

THE COURT: Yes, that was leading and thQ 
answer may be stricken. 

EDWIN L. COLBY, for plaintiff, testified: 

DIRECT EXAMINATION: 
By ~Ir. Hilton. 

Resided at Sigurd, Utah all my life. 

Q. You were at one time trustee of the town 
of Sigurd1 
A. Yes sir. 

Q. Are you still a trustee~ 
A. No sir. 

Q. During what years were you a trustee1 
B59 A. From the time the town of Sigurd was 

first incorporated until this last year. 

Q. How old a man are you, Mr. Colby¥ 
A. Forty-two years old. 
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Q. Are you acquainted with Petersen creek 
and Rosses creek area southeast of Sigurd¥ 
A. Yes, to a srnall extent; have been up and 
down the canyon and in Rosses creek. 

Q. When were you first there in Rosses 
creek~ 

.A. Well right at Rosses creek, in about 1936 
was the first I was ever there in Rosses creek 
and there used to be a road when I worked 
for the State Road Commission, and there was 
a road there, and as it is laid at night I would 
pull my grader over and leave it and that was, 
oh, about 1936, working for the State Road 
Commission and working one of those power 
graders~ 

Q. Did you drive your truck into Rosses creek 
bed~ 

A. Yes our power grader; it was in the fall 
of the year when I first pulled in with the 
grader. I was there two times after that along 
in Novmeber. 

B60 Q. In 1936 did you observe the water condi­
tions in Rosses creek~ 
A. Yes sir ; the reason I pulled 1the power 
grader was to get in so I could turn water out 
on account of being afraid of it freezing the 
radiator a~d I pulled in twice but had to pull 
higher up the creek to fill the radiator. That 
\Vas in October and N ov~mber. 

Q. Did you observe the condition of the water 
in Rosses creek in 1937 ~ 
A. There was just a little seepage at Rosses 
creek that was coming down. 

B61 Q. \Vere you there after that timeT 
A. I was there in July and August -that is 
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I have been in there up across in there at all 
months of the year, but I went up there and 
paid special attention to it in July and August. 
July lOth I was up there and stopped there 
about 1:00 P. nl. I stopped there for noon; the 
water was above where the State road crosses, 
about twenty-five steps above the culvert that 
crosses the State highway. That is where the 
last water was running. 

Q. When were you there next? 
A. On August 9, 1937 at 2:00 P. M., and the 
water then was about - no -yes, the water 
then was about 100 steps before it sunk into 
the gr?und. 

Q. vVhen were you there next~ 
A. August 20, 1937 at about 3 :00 P. M., and 
the water then was about fifty steps f!'om the 
place the State highway crosses; up to where 
I went and stepped it was where the water 
quit running, but the ground was moist below, 
but the water had quit running and dis­
appeared into the ground there. 

CROSS- EXAMINATION· 
By Mr. Bates. 

B62 Q. I suppose it was at the request of the 
board you took the notice you have been reading 
from? 
A. Yes sir. 

Q. Why did you think at that time it was 
necessary to be making all these careful obser­
vations' 
A.. I thought I might be que:;tioned on the 
witness stand where I am now; it was done in 
my own good, so I could tell the truth. 
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B63 Q. When you made these measurements had 
you started to put the pipe in 7 
A. No. I knew we were planning trying to 
get the water from Mr. Nebeker. 

Q. And when you took those measurements 
you knew at that time that you were likely to 
come into trouble with Mr. Nebeker and a law 
suit might he the result~ 

A. Yes that is the way I figured. 

Q. When did your town file an applica.tion to 
appropriate water in the State Engineer's 
office~ 

A. I don't remember. 

Q. Was it before or after you took the notes? 
A. I do not know. 

MR. HILTON: I object to this ~ the appli­
cation speaks for itself. 

THE COURT: It goes to the credibility and 
memory of the witness. 

B64 Q. You knew that was done and made some 
affidavits to the State Engineer's office in 
support of the claim of the town of Sig·urd, 
asking th~ State to give you this water, didn't 
you~ 

A. I asked them for the right to it. 

Q. And when you did that you knew as a 
man and had known all your life that Mr. Neb· 
eker and his predecessors in interest had al" 
ways claimed the right to use that water in 
some degree in those ranches~ 

MR. HILTON: Objected to as calling for a 
conclusion and not proper cross examination. 
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rrHE COURT: It goes to his interest. He 
may answer. 

A. Not always. I didn't know Rosses creek 
was there until I started to work for the State 
Road Conunission. 

B65 Q. And back in those days you even talked 
with 1\lr. X ebeker and told him he ought to let 
you have it for some kind of price and get 
through with it, and you knew and felt that 
).f r. Nebeker had some claim on that water 1 
A. Yes sir. 

Q. \Yasn't your approach to Mr. Nebeker the 
result of conferences in the Town Board 1 

A. No sir, it was just friendship between I 
and Mr. Nebeker. 

Q. I want to call your attention to a paper 
marked Exhibit A. Do you know anythin~ 
about that paper 1 I will be more specific. Do 
yon know anything about that paper or one 
like it being posted in and around the town of 
Sigurd? 
A. No Rir. 

FERN" F. BORG, for plaintiff, testified: 

DIRECT EXAMINATION: 
B67 By Mr. Hilton. 

B68 Reside at Sigurd; about fourteen years; fifty· 
seven years old. 

Q. Are you acquainted with an area known as 
Rosses creek, southeast of Sigurd 1 

A. I an1 where it crosses the road - where 
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the road crosses over the creek where I worked 
on the road. 

Q. ·What year was that~ 
A. 1937; along in May. 

Q. You were there from May to June¥ 

A. I worked on the road before that, but I 
was at that particular place in May, 1937 on 
Rosses creek where the State highway crosses 
it. 

Q. Did you observe water conditions in Rosses 
creek then~ 

B69 A. Yes we had to dig a hole and back water 
up to water our horses and another day we had 
to make a hole and back water in order to get 
a drink. 

CROSS- EXAMINATION: 
By Mr. Bates. 

Q. I-Iow far up from the road did you make 
those holes~ 
A. Probably twenty-five or thirty feet. 

WILLIAM BORG, for plaintiff, testified: 

DIRECT EXM1INATION ~ 
By 1\{r. Hilton. 

B70 Resided at Sigurd fourteen years; twenty-five 
years old. 

Q. Are you acquainted with the area known 
as Rosses creek and Petersen creek? 
A. Not particularly the springs, but just 
across the road there; J helped finish up tbe 
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road, making shoulders and cleaning the cul­
vert that goes underneath the- road - on 
Rosses creek. 

Q. Did you observe Rosses creek at that tirne? 
A. \Vhen cleaning the culvert there there was 
no water there and it was all covered up with 
rocks and dirt; we took out all the rocks and 
loose gravel that had been pushed down then~ 
in making the road; this was just an accumula~ 
tion pushed in there and we cleaned it out. 

B71 Q. \Yhat did you say the water condition was 
when you were there~ 
A. There was no water there then. 

Q. Did you dig down any in that ·:canyon; 
particularly around the culvert when grading 
there' 
A. It took us several good spades to get to 
the bottom of the culvert as it was filled up 
with rocks and rubbish; it vVOl\ld be wet, but 
no water there. 

CROSS- EXAMINATION~ 
By Mr. Bates. 

Q. You cleaned dirt out of the ditch leading 
to the culvert~ 
A. Yes, sir. 

B72 Q. Did you say it was in July you cleaned out 
that approach to the flume~ , 
A. Yes sir; I said I started to work for the 
Construction Company all along the road 
there. 

Q. About how long 1were you there during 
that cleaning out job? 
A. Well that particular culvert, about a day, 
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B73 Q. When did you first talk with anybody 
about your evidence as to what happened that 
day~ 

A. Well, they just came 3Jong and asked if 
we had worked along the road and I told them 

B74 yes, and the next thing they subpoenaed me. 

CARL S. SEVY, for plaintiff, testified: 

DIRECT EXAMINATION: 
By Mr. Hilton. 

B75 Lived at Sigurd approximately twenty years: 
thirty-nine years old. 

Q. What is your occupation at the present 
time~ 

A. The last year I have been working for the 
American I{eene Ce1nent Company. Before 
that I was engaged in livestock and ranching 
principally. 

Q. By "ranching" do you mean "farming?'' 
A. Yes, we put up hay to feed the livestock. 
Q. Did you raise crops and irrigate them T 

A. Yes. sir. 

Q. Are you acquainted with the area known 
as Rosses creek and Peterson creek~ 
A. Yes sir. 

Q. When did you first become acquainted 
with Rosses creek? 
A. I do not know, I drove sheep from the 
time I was fourteen years old until about 1929, 
hut I can remember from about 1920 distinctly 
because I and my brother rented the sheep from 
my father and shortly after that my brother 
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sold out to me and I had the responsibility 
after that ti1ne and I lambed my sheep about 
this aera and the Bastion ranch. 

B'i-6 Q. \Yhen were you first at Rosses creek~ 
~-\.. As near as I can remember, about 1920. 

Q. \ rhy did you go there then? 
~-\.. \f e were trailing sheep. \V e lambed fur­
ther north and worked to that point and back 
up the canyon. 

Q. In 1920 did you work through Rosses 
creek~ 

A. Yes sir. 
Q. Did you observe water conditions there1 
A. Yes sir; we camped there at that partic­
ular time and it was the first time I had driven 
through there vli.th sheep and we aimed to come 
through there and meet the State highway, and 
the sheep were very thirsty and they tried to 
go to the Bastion place and I stopped on the 
trail that went over the ditch and figured on 
staying there that night. That was the mouth 

• of Rosses creek and that night the sheep scat­
tered and went through Ross~s creek and that 
is the first tilne I can remember of having been 
there to my knowledge: They followed that 
creek bed because they were thirsty and they 
went to the State highway to what we called 
the "Cedar :\fountain,., area and there is a 
Cedar Ridge in that area and there is quite a 
basin or area above these little basins on Rosses 
creek and Cottonwood creek and toward the 
Bastion ranch; and the sheep scattered to the 
Cedar Mountains to the water of Chris~s creek. 

B77 Q. This was in J nne of 1920, and what were 
the conditions of water in Rosses creek~ 
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A. There was sufficient for some camp purposes 
but not enough for the sheep to water, at the 
mouth of the canyon where the St~te highway 
now crosses Rosses creek; and so the sheep 
went up the creek that night for water because 
there wasn't sufficient for them and they 
trampled and muddied it up hurrying to find 
enough water to satisfy themselves, and they 
went clear up through the area. 

Q. Did you follow your sheep up there during 
the daytime~ 
A. I followed them up the next morning j,ust 
as soon as we could see I went to find our sheep 
and found some stragglers, as they do not go 
very fast. 

Q. 'l,ell about the water conditions there at 
tha.t time~ 
A. I would say there was enough water to 
water two furrows if the furrows were not too 
long- that is, where the camp was. 

Q. As you went up the stream, how about 
water conditions~ 
A. The water increased to where you could 
water six or seven furrows. That would be at 
the head of the stream where all these sheep 
gathered into the channel; we traveled that 
road after that time every year until 1928 -
1929 we left there and sold our sheep. 

Q. During all that time you were there did 
you observe water conditions~ 

B78 A. Yes I did at the mouth, because we came 
in by the Bastion ranch and came to the high· 
way~because it was much easier to trail there; 
I \vould say that stream of water is about as 
near permanent or level as any stream of water 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



287 

I know of. Those are much more permanent 
than the upper streams. vVhether fed from 
better sources, I do not know, but the other 
strean1s g·o dry, but that strean1 is about the 
same both spring and fall, at the head. 

Q. ~\.t the nwuth or where the State highway 
crosses Rosses creek, did you notice any varia­
tions Y 

A. We used to go across in the spring and in 
the fall with the sheep, and then other times I 
went with automobile because we had a ranch 
in Grass Valley and the old highway used to 
go around a rocky point to the west of the 
wash and there used to be a lot of cave-off that 
kept sheep from going into the wash, and there 
you could observe whether there was water at 
this po~nt; and I used to probe at various. 
plac.es to get water, and if I missed the creek 
at Bastion ranch I stopped above there be­
cause it would get hot, and I got there several 
times when I couldn't get water. 

B79 Q. How many times would you say that con­
dition confronted you there~ 

A. At least twice I did that thing in the middle 
of suml)ler. We used to trail up there and the 
sheep would fall off into that wash and they 
would go up Rosses creek if we didn't get 
them. 

Q. Did you ever observe water in Petersen 
creek~ 

A. Yes sir ; practically all points. 

Q. Are you acquainted with the junction of 
Rosses creek and Petersen creek~ . · 

A. Yes sir ; well tha_t junction you cannot see 
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exactly from the State highway in driving by 
because there is high brush and then below 1 

there twenty-five or thirty yards there is an :l 
old crossing that goes into an area where you 
can see the creek quite plain, and the sheep 
would be in this wash going up and coming 
down and usually in the fall of the year and 
summer months there was very little water in 
Petersen ereek at that time. 

Q. Did you during that time observe whether 
or not there was any water in Rosses creek at 
or near the junction~ 

A. I know it was dry several times; mostly 
in July and August. 

BSO Q. Did you observe it in June~ 
.A. No sir. 'fhere was usually a little water 
coming from Petersen creek at that time and 
you would see water in Petersen creek and I 
didn't notice water only at the mouth where 
the present highway crosses now. . · 

Q. What times of the month in the spring 
would you say you would see Petersen creek 
dry7 
A. In June, July, August and Sept.ember. 

Q. Are you acquainted with what is known as 
Bastion or Petersen ranch~ 
A. Yes sir, about 1920 when I and my brother 
were going into partnership, I had been feed­
ing a bunch of old ewes for a man by the name 
of l\!Ir. Hunt, and my brother and I went into 
together and we lambed in the north part and 
finished at the Bastion ranch and we used to 
have good feed at the ranch and I made some 
investigation to get the ranch, but I think some. 
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one else had it at that time and shortly after 
that I fig-ured I would get it, but Ed Erickson 
had it leased and run a few livestock there. 

~· You didn't operate the place"? 
B81 A. K o, but I did think of it at one time about 

buying it but they were high on the place and 
they wanted $8500.00, and they had som~ 
machinery and harnesses and a few other 
things, and I watched people g-o. on the place 
and go busted, and I figured the only value it 
had was for grazing-, and because of the land 
to the north being good grazing ground and 
having a water hole, we could get ground to 
the north and east. 

Q. Did you observe the use of water from 
Petersen creek on the Petersen ranch while 
there? 
A. 1N e used to cross a g"ood deal below and 
get a drink by the house, but I do not remem~ 
her water going down into that wash only in 
the early spring and they wauld irrigate a 
little strip of alfalfa and they irrigated it with 
that high "~a ter. 

Q. As to the water in Rosses creek as you ob­
served it during all the time yqu were passing 
through th~re .and: familiar "With 'donditions, 
would you say the water from Rosses creek had 
any practical. value for farming purposes? 
A. No sir, I don't think the Petersen creek 
and Rosses creek together were worth bother­
ing with only for grazing purposes. 

Q. vYhat would you say the Petersen ranch 
was chiefly valuable for~ 
A.. For grazing - as far as I can remember. 
since 1920, there has not been any crop put up 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



290 

there to amount to anything, and several peo­
ple have owned that place and gone busted and 
left; they tried to farm and they wouldn ~t get 
enoug·h to pay for their labor. 

B82 Q. Well from your observation have grazing 
people used it to advantag·e ~ 
A. Yes, Ed Erickson did and I believe there 
was some sheep and cattle there, and by drift­
ing in the hills to the west, it meant quite a lot, 
and they had a corral there and it was a natural 
watering place and they drifted there for water 
and it was a natural gathering place for them 
at that ranch. 

Q. Just what characteristics make that valu­
able for grazing purposes~ 
A. It was surrounded by good springs and 
winter grazing ground and sheep and cattle can 
go in and get water and drift back and where 
it is surrounded by open ground that way it 
is more valuable than if surrounded by neig·h­
bors, and if he could have the area so he would 
be free from trespassing, it would be quite 
enough. 

Q. You were acquainted with the Petersen 
ranch before Mr. Nebeker acquired it~ 
A. Yes s]r. 

Q. Would cattle and sheep in drifting acros~ 
be helped because there wa.s a watering hole 
there~ 
A. The fences were poor until Mr. Nebeker 
got it from the State Road Commission and 
there was cattle drifting in there from the 
mountain on Durfee's property. 

Q. Do you know who built the fences~ 
A. The State highway. 
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B83 Q. ,,ras that because they put the State high­
way theref 

r:ri-IE COUR1"': That is not n1aterial, is it~ 

nlR. HIL'l"'OX: The fences put in block it off. 

THE COURT: The court will charge the jury 
that the State Road Commission is south of it. 

MR. HILTON: I think that is general knowl­
edge. 

THE COURT: That takes care of it. 

l\IR. HILTON": I think it does. 

Q. From tilne to time the owners of Petersen 
ranch then were chiefly people who owned 
cattle and sheep~ 
A. Yes, so far as I can remember. 1\tir. Hunt 
was there quite a little while because he had 
sheep and cattle and could graze out that par­
ticular area. That is what they tried to in­
terest me in, we could. make a good ranch place 
and the sheep drifting jnto the hills would do 
well with what hay there was, but he went! 
broke and we investigated why he went broke. 

CROSS- EXAMINATION· 
Ry Mr. Bates. 

B84 Q. Did Carl Hunt use that for grazing pur­
poses? 
A. He did to quite a great extent ·- he had 
sheep and cattle. 

Q. Do you remember Mr. Hunt raised com­
paratively large crops of hay and grain~ 
A. No, but I remember there was some alfalfa 
along the fence and we had to keep sheep from 
it and W·2 tried to herd them off. 
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B86 Q. You are a member of the Town Board of 
Sigurd~ 

A. I am now; since January. 

B87 Q. You do not know a thing about whether 
anything had been done at that time to secure 
a n1ortgage ~ 
A. Only common talk; that doesn't mean any­
thing. 

B88 MR. IDLTON: Objected to. 

MR. BATES: I will change the question. 

Q. You said something about Petersen creek 
being dry. When was that? 
A. Along in the summer time; tllat w.oul<l 
mean August and July~ 

FLOYD ANDERSON, for plaintiff, testified: 

DIRECT EXAMINATION: 
By Mr. Hilton. 

B89 Resided at Sigurd, Utah all my life; forty 
years old. 

Q. .Are you a member of the Town Board of 
Sigurd Town~ ~ 
A. Yes sir, and also trustee since August of 
1935. 

Q. Are you acquainted with an area known 
as Rosses creek~ 
A. Yes sir; we were looking for a culinary 
water system for Sigurd. 

B90 Q. Did you observe the water conditions then¥ 

A. Yes in September; I do not know just what 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



293 

date it was, the water was not quite to where 
the new highway is now, and as you go up the 
canyon there apparently was a good stream. 

Q. \Yhcn were you up there next~ 

A. I think ~lay, 1936; the water at that time 
was running just a little stremn, and going clear 
into the Petersen creek. 

Q. Did you observe conditions at the junction 7 

A. Not very much; I would imagine- I better 
not put it in g·allons, I do not know enough about 
it, but there was a small stream. 

Q. Was there water in Petersen ere$ too~ 

A. Yes, I would imagine Petersen creek was 
five or ~ix times as large as Rosses creek. 

Q. When were you next on Rosses creek~ 

A. It was May, 1937. There was a little water 
running into Petersen creek at that time; there 
may have been a little more than in 1936, but 
I imagine about the same thing- just enough 
for a small furrow. 

Q. Could you tell us then in May, 1937 about 
what the duty of that water would be, of the 

ll91 water running from Rosses creek into Petersen 
creek, for a farm~ 

A. I imagine you could take care of one small 
furrow. 

Q. ·When were you there next~ 
A. August 5, 1937, 8:30p.m. Mr. H~rt and 
Leo Mallory were with me. 'fhere was a little 
stream of water running in Petersen creek at 
that time. ~fr. Hart estimated three gallons per 
minute in Petersen creek at that time. 
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Q. August 5, 1937, at 8:30, did you observe 
B92 conditions at Rosses creek~ 

A. Sure, at the junction; about three gallons 
per minute emptying into Petersen creek from 
Rosses creek; and I was back at 7 :20 P. M. that 
evening and the water was just to the road and 
no water west of the highway. It was just to 
the east edge of the highway. 

Q. \Vere you there after that? 
A. Yes I was there on Petersen creek at 7 :20 
P. M., August 5th, and the Petersen creek 
lacked lO;j yards of crosRing the new highway 
bridge, where the State highway crosses Peter­
sen creek. 

Q. How far was water in Petersen creek 
flowing at that time~ 
A. One hundred and three steps above where 
the State highway bridge crosses Petersen 
creek. 

Q. Did you notice at that time whether or not 
there was any water in Rosses creek~ 
A. The water in Rosses creek was damp just 
to the east edge of the highway where it crosses 
Rosses creek. 

B93 Q. When were you at Rosses creek again? 
A. October 8, 1937, at 12:47 P. M., and the 
water was just crossing the new highway about 
50 yards. 

(~. When were you there next? 
A. I have cros~ed that several times a week 
ever since then. That is all the data I have 
taken down. I have seen it when it was dry and 
I have seen it when water was in it. 

Q. Now these particular observations made in 
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1935, 1936 and 1937 were for the purposes, for 
the purpose of acquiring a water supply for 
Sigurdf 
A. Yes sir. 

Q. Now you are acquainted with farming 
conditions in 1939 in this community were you; 
in 1938 and in 1937 ~ 
A. Yes sir; raised a crop during each of thosP. 
years 

B94 Q. As to moisture or rainfall, how did 1939 
compare with 1937 ~ 
A. I think 1939 was way drier than 1937 or 
1938. 
Q. On what do you base that belief~ 
A. ·Well on op.r grain crop we had a difference 
in what we produced per acre in 1939 from what 
we did in 1938 ; I think it was the hot, dry, 
windy weather even though we had sufficient 
irrigation water, I still think it was the hot 
weather and wind that we had all summer. 

Q. When did the winds start Y 

A. Very early in the spring right after we 
put in our crop. The land was very moist and 
I tried to bring mine up without water which 
I always do but the ground dried up rnore last 
spring than any. time I can rmnember ; I think 
we were very close to twenty percent or thirty 
percent short. 

B95 Q. Now are you familiar with the water sup­
plies that different cities in this locality have 
or the water supplies that are within certain 
distances of this locality~ 
A. Pretty much, yes sir ; I think nearly every 
city has a water systern except Venice - cul­
inary system and Venice has flowing wells and 
hydraulic rams. 
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Q. Do you know any other cities wanting the 
water of Rosses creek~ 
A. I don't believe there was ; don't know of 
any. 

Q. Do you know of any sales of land similar 
to that for graizng purposes recently1 

A. Well I know quite a bit about grazing land; 
I have been running sheep sixteen years and 
farming and I have been up past there, well 
every summer for that many years and about 
all I know is just what I have observed going 
up and down. 

I don ·t think anything but grazing. 

Q. vVhat would you sav from that, would you 
say Petersen ranch is chiefly valuable for? 

B96 Q. Do you know of any land similar to that 
sold just for grazing purposes near by¥ 

A. I know about what the State is asking for 
State land. 

Q. Have you had any dealings with the State 
in acquiring grazing lands similar to this? 

A. l have bought quite a little bit of grazing 
land; I have their letters or their price lists 
on their State school lands right around in this 
vicinity. 

THE COURT: Why do you not do this: You 
ask what the market value of that place is and 
if they object to it I will let you go into the 
question by way of qualifying him, but until 
they object you can go into their market value 
without going into all this preliminary ques­
tioning and you may ask the ultimate question 
in regard to the value of the Nebeker place. 
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MR. HILTON: All right, tell us what the mar­
ket Yalue of the Nebeker place is just for graz­
ing purposes f 
A. It is worth a lot 1nore to son1e people than 
it is to others, but I think it would be worth 
from fifteen hup.dred dollars to two thousand 
dollars for gTazing· purposes. 

B97 Q. Why is it more valuable to some people 
than to others 1 
A. \Y e have this Taylor Grazing Bill now and 
you have to have some property and that n1eans 
real estate~ and if equal or commensurate, they 
figure on feeding so many sheep on the public 
domain and you have to have land in order to 
get the rights on the public domain today. 
Q. Now you might state what that State price 
is for grazing land 1 
.A. Their price runs from three dollars to ten 
dollars per acre- in that vicinity. 
MR. HILTON: As to the quantity of water, do 
you have any idea from what a horse would 
drink as to the quantity of water there would be 
at this place on Rosses creek near the ~tate high­
way; does that give you any idea as to the 
quantity of water? 

428 A. We watered eight to ten teams, and these 
ponds would all dry up, about. 

TUESDAY, APRIL 2, 1940, AT 9:00A.M. 

FLOYD ANDERSON recalled: 

DffiECT EXMIINATION · 
By Mr. Hilton. 

Q. Mr. Anderson, state whether or Hull the 
Board, or the President of the Town Board of 
Sigurd conducted any negotiations with Mr. 
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Nebeker relative to the purchase of his interest 
in this water~ 

429 MR. BATES: ·We object to that as being in­
competent, irrelevant and irnmaterial. 

THE COURT: It is sustained, on the ground 
that it is going into the compromise proceed­
ings that were had between the parties to this 
proceeding. 

MR. HILTON: Where is that piece of paper, 
:Mr. Bates, you were examining ~he witness 
about, yesterday~ 

MR. BATES: I don't seem to find it. Haven't 
you got any more of them, Mr. Hilton~ 

MR. HILTON: No, I never seen it before you 
flashed it. 

THE COURT: Is there any other subject on 
direct examination besides this that you want 
to go into, and give them a few minutes to find 
this document~ 

l\iR. HILTON: No~ that is all I will have with 
Mr. Anderson. 

THE COURT: I don't know whether it would 
be an impeaching question> anyway. 

MR. BATES: I don't believe it. would have 
any effect, Your Honor. 

MR. HILTON: There certainly was a desjgn 
in it of some kind) in this case. 

THE COURT: Let us go ahead with the cross 
examination, while we find the document. 

MR. BATES: I would like to find it, Your 
Honor. 
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-1:30 :MR. HllKT: That is t~e mnendment that we 
were g-oing to n1ake, ~lr. Hilton. 

MR. HILTOX: You have already done that, 
haven't you! 

MR. BATES : \Yha.t we are adding there 
wasn't in that draft before. 

:MR. HILTON: Tllis is another a1n~ndment to 
their ans-wer that is filed. That has not been 
heretofore discussed, and this presents a new 
situation here. I will object to the amendment 
being made at this time. 

JfR. BATES: That is the question that was 
suggested in the beginning of the proceedings 
and fully discussed. 

THE COURT: I will be glad to. b-ear from 
you on the matter. It is my recollection that 
both of these amendments were suggested. 

MR. IDLTON: No, they pleaded their amend­
ment before. Now, the defendant comes in at 
this stage and asks to file another one. 

~IR. HUNT: As I remember, just at the time 
of adjournment, or at the time we were holding 
an evening session - I don't recall which it 
was - the matter was discussed, and the court 
then granted us the privilege to make that 
amendment. 

MR. HILTON: You can't do it unless you 
serve a copy of it. 

MR. BATES: It is only in compliance with 
the suggestion that was made in open court -
merel:v' adding that word municipal. 

MR. HILTON: This is the first time I ever 
heard of it, Your Honor. 
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THE COURT: I am not going to read these 
pleadings to the jury, gentlemen. With that in 
mind, I am going to allow both of these amend­
ments to be made at this time. 

MR. HILTON: The one we have there was 
put in subsequent to their amendment, and to 
meet it. And now, this is another one. And 
now they are offering another amendment at 
this late date, after plaintiff's testimony is all 
completed. 

431 THE COURT: There is testimony in the rec­
ord to support this allegation. 

:MR. HILTON: But there are objections all 
the way through. 

THE COURT_: I think I will permit the 
amendments to be made. 

CROSS- EXAMINATION: 
By Mr. Bates. 

Q. Is it your judgment that the property 
standing there as it is in its present condition 
is worth from fifteen hundred to two thousand 
dollars~ 

A. I would say it was; tHat is my honest 
opinion. 

435 Q. I believe you said that in May of 1936 you 
went to the junction of Petersen creek and 
Rosses creek and you found a small stream 
from Rosses creek running into Petersen creek¥ 

A. I would see water running there sometimes. 
I would see sometimes that it does not run 
there. 

'() Q. These measurements that you have made 
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at particular hours may not be but little worth 
as to the general flow of the stream! 

A. That could be possible, but I thjnk the 
same thing· would happen day after day. -

437 MR. BATES: That paper has disappeared, 
Your Honor. I would like to satisfy counsel 
and Your Honor, if he desires, the jury, as to 
the nature of the document in any way that he 
may suggest, aside from the apparent inability 
to produce it 

THE COURT: Do you want anything else in 
the record on, that matter¥ 

l1R. HILTON: I want Mr. Anderson to ex­
plain why that paper got out, or how far it 
went around. He ~said it was passed all over 
the country. I want Mr. Anderson to tell how 
far, how extensive that sending was, if at all, 
and why. 

THE COURT: All right, you may bring that 
out on re-direct examination. -

:MR. BATES: I have a little more examina­
tion. 

Q. You remember the document that I referred 
to as Exhibit A¥ · 

A. Yes sir, I had it printed. 

438 Q. Was it some quotations from the pleadings 
of the defendants in this case¥ 

A. It was damages they were trying to sue 
us for; I suppose it is in the county clerk's 
records. That is where I took part of it off of. 

Q. So that if it became material to know what 
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it was like, you could satisfy your counsel with 
a copy' 
A. Yes sir. 

Q. You had one of them up in the garage at 
Sigurd' 

439 Yes sir. The fellow that runs tb-e service sta­
tion. I told him that if anybody wanted to find 
out what the case was about to let them read 
the paper over. 

MR. HILTON: Explain why you gave it to 
him¥ 

A. It was a center building in our town; any­
body could tell that they was suing us for that 
much money. 

MR. BATES: I object to that, because they 
went into it, and it is taking up a lot of time. 

MR. HILTON: Counsel wants to try to take 
the significance of that thing out of it; I think 
it is very necessary for the witness to explain. 

THE COURT: The only important thing is 
whether or not any of these jurymen frequent 
that place. I think I will a.sk the jury. Do any 
of you gentlemen habitually do business at this 
place of business, or did you see the paper 
there! 

THE JURY: The service station at Sigurd 
of l\1:r. Mallory? 

rrHE COURT: The service station at Sigurd. 

THE JURY: No. 

THE COURT: That satisfies the court. The 
objection is sustained. 

MR. HILTON: Now, Mr Anderson, as to the 
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sales of grazing land, or land without or with 
water, let me ask you ag·ain, do you know of 
any ~ales in the community of that nature~ 
A. Down around our community or in this 
neighborhood! 

MR. BA.TES: I object to that; this is not 
proper re-direct examination. They went into 
that in full. It seems to me it is unnecessary 
repetition. 

440 MR. HILTON: Just following out this cross 
examination on the value of grazing land. 
A. I know of a piece of ground down there, 
John nic~rillan sold to Oliver Anderson; about 
a hundred acres, over in the flat east of Sigurd, 
for twenty-five hundred dollars, for grazing 
purposes. 

Q. How did that land compare with the Peter­
sen ranch~ How did it compare. in graz1ng 
value? 
A. It wasn't any better than the Petersen 
ranch because the district was shad scale and 
Russian thistles. 

Q. Any part of that meadow~ 

A. A little piece of that meadow, there, too. 
I imagine thirty or forty acres of meado~, 
pretty close. 

Q. As to the water flowing down Rosses creek, 
does not the quantity of water going in any 
stream have some effect upon how far it will 
flow~ 

MR. BATES : We object to that as being 
immaterial. 

441 THE COURT: The objection is sustained. 
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MR. HILTON: Now, there has been a lot of 
talk here as to the water flowing down Rosses 
creek. Now, as to how far water will flow down 
that creek, depends upon the quantity of water 
in the ereek ~ 
A. Yes. 

MR. BATES: I object to that question. 

THE COURT: I don't think he touched that 
on cross examination. 

MR. HILTON: Now, from your experience 
and examination of the quantity of water in 
there, tell us how far you think that water of 
its own accord would f1ow, as to quantity~ 

MR. BATES: I object to that as calling for 
an opinion he is not qualified to pass on, c:tnd 
immaterial. 
THE COURT: Confine it to a particular time 
during the season. If he tried it, he may an­
swer. 
:MR. HIL.TON: ·We have tried it on August 
4, 1938. 
Q. Tell us, as to the quantity of water there, 
you found there, what would you say as to 
how far down the creek it would flow~ 

MR. BA'rES: That is repetition. 

THE COURT: He may answer. 

A. In the middle of the season, there is never 
much water there. 

MR. HILTON: Tell us in a little further de­
tail, as to the quantity of water, and how far 
it would flow in regard to going into Petersen 
creek~ 
A. On a farm, I imagine that it would take 
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days for that amount of strean1 to go through 
a hundred yard furrow. 

JOSEPH L. ANDERSON, for plaintiff, tes­
tified: 

DIRECT E~ATION: 
By Mr. Hilton. 

442 Reside at Richfield, Utah. 

Q. Do you have any official connection with 
the weather bureau~ 
A. Yes sir; weather observer at this section, 
Richfield. 

Q. I would like to ask you if that includes the 
territory known as the Petersen creek or 
Rosses creek; would it include that territory~ 

A. There is no weather observer at that point 
that I know of; nearest station to that, Rich­
field. 

Q. Would the weather conditions around Rich­
field pretty well reflect the weather conditions 
in Rosses creek and Petersen creek~ 

443 A. Well, I imagine it would fairly, fairly give 
the averages. 

Q. State whether or not you are the keeper of 
the official records of the weather bureau 
clown here~ 
A. Yes, I am. 

Q. Are you the man who does the observa­
tions and the c~mpiling of them? 
A. Yes. 

Q. Tell us as to the year 1937, whether it was 
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a normal or an unusual year, or an unusual 
or average year as to precipitation~ 

THE COURT : Do you have any objection to 
having the witness state the conclusion, subject 
to the right to examine him~ 

MR. BATES: No objection. 

1\iR. HILTON: Whether it was a normal or 
sub-normal year; can you answer yes or no? 

A. ·Was the year 1937 a sub-normal or a nor­
mal year~ 

Q. Yes. 
A. I don't seem to have it for the full year of 
1937 here. You see the records, whether it is 
a nonnal or sub-normal year for the year are 
compiled later in Salt Lake City. These rec­
ords are sent down to me after M.r. Alter has 
bad them compiled. It appears that in Rich­
iiP-ld-

MR. BATES: Just a moment. Are you speak­
ing now from records made by Mr. Alter in 
Salt Lake City~ 

A. I am speaking of records made by Mr. 
Alter compared with my own records. He can 
compile his records when I send him mine. 

444 l\1R. HILTON: That compilation is the rec­
ord, complete, from the information you send 
in there~ 

A. Yes sir. Otherwise they could not be 
compiled. 

l\IR. BATES: Is that a compilation that is 
limited to this area, or is it a compilation of 
the rainfaH over the area genera1ly? 
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MR. HILTON: Give it as to this particular 
station, to this area 1 

A. It seems that the situation here is, for the 
year 1937, two inches above normal. 

Q. \rhat would be the normal, could you tell 
us about that~ 

A. Exactly, I don't know what it is, because 
one part is a different setup as to normal, but 
I belieYe it is around between eight to ten in­
ches. 

Q. Could you tell the excess there, and the 
normalf 

A. The total precipitation for the year 1937 
was 10.36, and so normal would be 8.36 inches. 

Qr Now, as to 1938 - let us take up 1939 
first. 
A. These records that I have here are from 
my work sheets. They are where Mr. Alter 
gets his information from. I didn't have time 
to go throug-h all my records to get each year. 

Q. Can you tell us what the precipitation was 
for 1939 in this locality, the total f 

A. It was below normal. 

445 q. During the year 1939 can you tell us dur~ 
ing what months we had stormy weather? Give 
us the rainfall during the next months com­
mencing with l\fay. 

A. May, 1.23 of an inch ; June, 1.48 ; July, 
1.63; August 1.48; September 1.61; October 
1.22; November .05; December was about .29; 
April was .30; February .52; March .19. 

Q. Would you say that that amount of rain-
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a normal or an unusual year, or an unusual 
or average year as to precipitation~ 

THE COURT: Do you have any objection to 
having the witness state the conclusion, subject 
to the right to examine him~ 

MR. BATES: No objection. 

l\1R. IDLTON: Whether it was a normal or 
sub-normal year; can you answer yes or no~ 

A. ·Was the year 1937 a sub-normal or a nor­
mal year~ 

Q. Yes. 
A. I don't seem to have it for the full year of 
1937 here. You see the records, whether it is 
a normal or sub-normal year for the year are 
compiled later in Salt Lake City. These rec­
ords are sent down to me after Mr. Alter has 
bad them compiled. It appears that in Rich­
£iP-ld-

MR. BATES: Just a moment. Are you speak­
ing now from records made by Mr. Alter in 
Salt Lake City~ 

A. I am speaking of records made by Mr. 
Alter compared with my own records. lie can 
compile his records when I send him mine. 

444 :MR. IDLTON: That compilation is the rec­
ord, complete, from the information you send 
in there' 

A. Yes sir. Otherwise they could not be 
compiled. 

l\.fR. BATES: Is that a compilation that is 
limited to this area, or is it a compilation of 
the rainfaH over the area generally' 
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MR. HILTON: Give it as to this particular 
station, to this area '1 

A. It seems that the situation here is, for the 
year 1937, two inches above normal. 

Q. \rhat would be the normal, c.ould you tell 
us about that~ 

A. Exactly, I don't know what it is, because 
one part is a different setup as to normal, but 
I believe it is around between eight to ten in­
ches. 

Q. Could you tell the excess there, and the 
normal? 

A. The total precipitation for the year 1937 
was 10.36, and so normal would be 8.36 inches. 

Q. Now, as to 1938 - let us take up 1939 
first. 
A. These records that I have here are from 
my work sheets. They are where Mr. Alter 
gets his information fron1. I didn't have time 
to go through all my records to get each year. 

Q. Can you tell us what the precipitation was 
for 1939 in this locality, the total? 

A. It was below normal. 

445 (~. During the year 1939 can you tell us dur­
ing what months we had stormy weather~ Give 
us the rainfall during the next months com­
mencing with 1\fay. 

A. May, 1.23 of an inch; June, 1.48; July, 
1.63; August 1.48; September 1.61; October 
1.22; November .05; December was about .29; 
.April was .30; February .52; March .19. 

Q. Would you say that that amount of rain-
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fall which you had here at Richfield would re­
flect about the condition over in Rosses creek~ 
A. I would say there would be more rainfall in 
Rosses creek than there is here. 

446 THE COURT: Are they your official records l 

A. The work is not mine, but it is checked 
by me. 

MR. HILTON: I now offer in evidence the 
charts marked plaintiff's Exhibits 7 and 8, and 
ask that they be received in evidence. 

MR. BATES: No objection. 

THE COURT: They may be received in eVI­
dence. 

MR. HILTON: Do your records show the 
presence or lack of wind storms of that locality? 

A. Yes, I can give you the wind; take it from 
~farch on during July - we would not make 
a record of wind only when it is so severe 
enough to justify making observations. The 
direction of wind I can't give you day by day, 

447 but the velocity of the wind. I can't tell you, 
only by stating whether it is a windy day or 
whether it is showing. During the month of 
March -- it does not show any special high 
winds for the year 1939. The wind is usually 
from the southwest direction. In April it was 
proportionately high winds; otherwise it is not 
listed, for a small breeze. We didn't record it 
for the month of May. The 4th was windy; 
the 5th was windy; the 18th was windy; the 
19th, the 20th was windy. Otherwise it would 
be none. For the month of July we show no 
high winds. Nor during the month of August 
nor Reptember. 
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Q. Now as to temperature, were the temper­
atures during April, March and on in the year 
1939 high or low, or what~ 

A. }larch is normal. The highest was 70 de­
grees. ~1\..pril, the highest was 84 and. the low­
e-st wa.s 60 above. During the month of May 
the highest '"~as 92 and the lowest in the day 
time appears to be 62. In the month of June 
the high8st appears to be 98 and the lowest day 
time record is 70 degrees. 

448 Q. Give us the temperatures there, if you can, 
in 1939? 
A You want both the maximum and the min­
imum? The maximum the first day is 95 and 
the minimum 51. The seconq 95, and 49. 

CROSS-EX~NATION: 
By Mr. Bates. 

Q. When you say high in July, do you mean 
high for the month of July, or simply high tem­
perature? 
A. High temperature. 

ED H. \V ATSON, for plaintiff, testified: 

DIRECT EXAMINATION: 
By Mr. ffilton-

449 Reside in Salt Lake Ctiy; occupation, geologist. 

Q. State what the nature of your education is 
as a geologist 1 

A. Graduate of the Agricultural College and 
of the Univer~ity of Utah in geology. I spent 
fifteen years as geologist for the Utah Oil Re-
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fining Company in this intermountain country. 
I have worked for the State in locating water 
wells over the area. I have done a good deal of 
n{l.scellaneous private work. 

Q. Have you had any experience in con­
llection with hydraulic water¥ 

449 A. I have had experience in water wells and 
in studying the general geology of different re­
gions, which takes in the waters and rocks, 
themselves, structural rocks, which has a good 
deal to do with the amount of water. 

Q. The study of geology does include the flow 
of water under the different strata~ 
A. Yes sir, it includes the amount of water 
within the rocks themselves, because rocks are 
porous in some cases, and throug·h the voids in 
the rocks- and water, gas and oil. 

450 Q. State where your activities in that connec­
tion have really taken place~ 
A. In structural geology, in New :Mexico, Ari­
zona, Colorado, Utah, Wyoming, parts of Ne­
vada and Idaho, and parts of Montana, and 
parts of Texas. 

Q. Calling your attention to an area known 
as the Petersen creek and Rosses creek area 
southeast of the town of Sigurd, I ask you if 
you ~re acquainted with that area~ 

A. Yes; I went to the area in December. 1 
spent a good deal of time in the fore part of 
December along Rosses creek, and the lower 
part of Petersen creek, and the region there­
abouts; I went there to study the series of 
springs at Rosses creek~ and the general struc­
ture of the region in determining the cause of 
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the springs, at the instance ~f the t.own of 
Sigurd. 

l). Now, will you in just a general way, and 
as quickly as you can, explain the general geo­
logic history of that particular region? 
A. This region here, which is, we will say, 
is in the vicinity of the Sevier river, and the 
area to the east was once a high country, be~ 
fore Sevier river started, before there was a 
Sevier river, and at that time in the long dis­
tant past there was an outburst of lava and 
volcanism of the lava in layers spread over the 

451 country covering a wide district, over many 
square miles of the country to the east of here, 
and at times the volcanism ceased to: spout forth 
and that ash spread over the ground in layers, 
and in time that formed the various strata. 
That continued on for years and years, and 
later on there was a breaking of the country, 
there was a fault, a breaking along from a 
north to south direction ; that dropped the 
Sevier valley, a dropping to the east, so that 
the area east of Petersen creek was higher 
where the strata was level, the beds are level. 
That area is the up-turned block, and the a.rea 
to the south is the down-turned block, so that· 
the country 1n which the Rosses creek is run­
ning, and parts of Petersen creek, down which 
small streams run into Petersen creek to the 
east, has dropped down in relation to the higher 
country to the east. That is the general geology 
of the country. 

Q. State- whether or not you noted the two 
springs up in Rosses creek which are indicated 
here? 
A. Yes, there are a couple of springs and 
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seeps along Rosses creek, about a mile up the 
creek. 

Q. Explain the cause of those springs~ 

A. I think if I can take part of that board I 
can do it a little better; if this were Rosses 
creek. This is just a cross section. Rosse::; 
creek 1nay run here on this board in any direc­
tion you may wish to have it run, for illustra­
tion. It runs through porous volcanic beds that 

452 slope down to the \Vubt and to the southwest, 
and those beds naturally form the rock coun­
try, and above the porous beds, such as those 
up here, is located these gravels of volcanic 
ash. The water ran here in the higher levels, 
as indicated here on the board, and that bed, 
where it is exposed, as in here, will saturate 
that bed, the water will run down, except where 
it is cut by any medium of creek or by anything 
else, in this way as I illustrate, the water will 
come into the channel of Rosses creek from 
these porous beds, or it may also come down 
out of the bed, itself, from further up the creek 
where that gravel has accumulated, and in the 
cr~ek bed these gravels carry the water at 
times, ana that water seeps down, may also be 
a small source of water, hut the main 8ource 
of the springs. is this porous beds through which 
the creek has cut. 

Q. From that explanation where would you 
say these porous beds, so far as these springs 
are concerned, would gather the water~ 

A. These beds gather the water from the rain, 
snow that falls in the country above, and where 
they are exposed to transpiration, either melt­
ting sno\v or rain, they absorb the water, then 
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they carry it on down the slope, and finally 
where the bed is cut open the "·ater bleeds out. 

Q. 1· ou say that is the cause of these springs': 
A. 'i.1hat is the essential cause; at the tin1e 1 
told you about before, about the breaking· and 
faulting, that was ages ago, then the sharp cut~ 
ting commenced, and the strean1 channels be­
gan to be n1ade, and Rosses creek together with 

453 Petersen creek, when those channels - first, 
we will sav Rosses creek, take that first, this 
channel wd~ a cutting into the rocks, and after 
the channels were cut by the power of tha 
streams, Rosses creek and Petersen creek chan­
nels, later there was a period of deposition in 
Rosses creek, and finally the filling of the 
~tream with graYel. the stream channel, to a 
certain thickness. I don't know how thick. Let 
us assume fifteen feet, or whatever it may be, 
and then later there was another development 
In the creek. As I illustrate here, these layers 
are parellel. They are not drawn to scale. 
After the creek had been filled, something hap­
pened which js necessary for me to detail here. 
This gravel was cut into by the creek, t"utting 
back into a single channel, leaving the gravel 
in lar_ge blocks, so that the surface of the creek 
took a very narrow channel with gravel banks 
and also beyond the gravel with the natural 
cutting of the rock. 

THE COURT: Now} these illustrations will 
have to be marked, Mr. Hilton, and identified, if 
you want your record. 
MR. HILTON: ·We can have Mr. Watson 
make us copies of them. 
THE COURT : We want them as the jury 
~ces them now. 
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MR. BATES: Why not make them, the first 
illustration 1, the second illustration 2 and the 
third illustration 3. 

M.R. HILTON: I ask that these exhibits, 
appearing on the black-board, as they are to be 
marked 1, 2, and 3, and that they be received 
in evidence in connection with his testimony. 

1\tiR. BATE8: I will object to that for the rea­
son they cannot be preserved. 

':PHE COURT : 'V e will have the reporter 
copy the illustrations in the record and they 
may be deemed received for the purpose of 
illustration. 

455 MR. HILTON: Tell us something more, if 
you can, of the nature of that cutting rock 
there; I wish you would tell us the nature of 
the stream channel of Rosses creek? 

A. The stream channel of Rosses creek where 
the water itself runs is a gravel channel; made 
np of small particles of gravel and sand that 
was washed in the bed of the creek, that is the 
immediate channel, itself, where the water is 
running; the bed rock is made up of the cut 
rock itself, or this part lava and part volcanic 
ash, and where the volcanic ash crosses the bed 
of the creek, that being porous, the be-d of the 
creek is porous at that point. 

456 Q. Did you notice the gradient or slope of 
Rosses creek~ 
A. Yes. tbe gradient is between ten and twelve 
percent or ten or twelve feet to the hundred. 
That is in the steeper part of the canyon from 
thr sprjngg down, let us say. 
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Q. Let me understand about Petersen creek 1 
~\.. The flow of water in a gradient of ten to 
twelYe percent makes the water flow faster. 
A.nd in its flow, the water itself, running along 
that gradient becomes, or is a good nwdiun1 and 
washes out the stream of the channel, and as 
the water runs along· that gradient, or stream 
of the channel, the water becomes leaden with 
particles of dirt and rock, and as it rapidly 
moves it becomes a good medium, therefore it 
sweeps the channel clear of dirt quickly, or any 
debris that accumulates therein, and in time of 
freshets-
Q. Tell us more about the percentage of gravel 
in the channel itself, in Rosses creek - did 
you notice on Rosses creek that this water at 
times would appear to disappear~ 
A. Yes. -

457 Q. Tell us where in your opinion that water 
would go? 
A. That water from the springs, high water 
springs, runs down the stream channel. It 
feeds the vegetation that grows on the stream 
channel. It is subject to the forces of evapora­
tion, the dryness of the air or the wind. vVhat 
remains, finds its way into the gravel where 
it disappears in the gravel of the channel; if 
the canyon itself is porous, this bed rock por­
ous, then the water can seep away under tha 
layers of the channel itself through the porous 
bed rock. 
Q. Now, as to the small amount o:( water 
diverted by Sigurd City there, how much of 
that, would you say, under the existing condi­
tions, would reach Petersen creek 1 
A. I have no means of knowing how much 
th(\re was, but I would say a small amount, a 
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very small amount; I am speaking of the under­
ground water; I am speaking of the water as 

458 it begins to come to the surface, that is sub­
ject to the various forces of evaporation, and 
transpiration, and then it seeps down, courses 
down into the porous bed of the cut rock it­
self. Some of it, much of it will disappear into 
the cut rock, and the rest of it will go on down 
and form into Petersen creek, unite with Peter~ 
sen creek. 
Q. Assuming that this little water that has 
been diverted by Sigurd City, about how much 
of it would you say would reach Petersen creek, 
and how much of it would be available for this 
Petersen ranch~ 
A. I would rather say it would not be worth 
quibbling about. It would be small, indeed. 

CROSS-EX~ATION~ 
459 By Mr. Bates. 
460 Q. I don't suppose there would be any way of 

knowing whether or not these waters cmning 
down through Rosses creek channel and into 
Sevier river might assist making up some 
springs along th~tt King's :Meadow~ 
A. In a small way, theoretically, yes; lt is 
just theoretical; it is a very small matter. 

465 Q. Did you see any flow of water in the chan­
nel anywhere along the line while you were 
making your observations T 
A. Yes, there is a small dribble of water run .. 
ning along the stream channel at the base, or 
below the springs for a certain distance. 

471 :MR. BATES: 1\tfr. Watson, would there be in 
that deposition up and down the original can· 
yon, in your judgment, such a thing as we call 
a water table~ 
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A. \rilere the water con1es to the surface 
different points, yes, if that be a water table; 
it would sink under the table to the floor as the 
water flowed into the gravel, and it would be, 
it would sluff away with the slope of the 
::stn.:mu. 

473 Q. \Yhat is your judgment as to whether or 
not when this water was taken out and put in 
the water system it had the effect of lowering 
the water table, at alH 
.A. I would say it would haYe to be lowered to 
a small extent by the amount that was taken 
out, yes; however, the water at the spring was 
spread out in a bog with a large a1nount of 
evaporation. There has been a lot of water de­
veloped there, water that otherwise would have 
been buried, so it could not have been used a~ 
a carrier because so much of it was lost. 

475 Q. ·What would you say, Mr. Watson, as to 
whether or not as a result of the taking of this 
water there has been an increase or a decrease 
in the water that is lost through the porous 
material down under this original channel~ 

.A. I would say that on the grounds of com­
mon sense, that if you diminished the supply of 
water running into the channel, you wop.ld nat­
urally decrease some of the seepage. 

ROBERT G. HARDING, for plaintiff, testi­
fied: 

DIRECT EXAMINATION: 
By Mr. Hilton. 

480 Reside at Bountiful, Utah; occupation civil and 
hydraulic engineer. 
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Q. State what experience you have had in civil 
engineering and hydraulic engineering? 

481 A. I have practiced as an engineer since the 
year 1914- approximately twenty-six years. 
l am a graduate of the University of Utah. 

Q. In what States or communit~es have you 
worked in following your profession 

A. All of the State of Utah; Idaho. Wyoming, 
N P-vada, Minnesota, Montana and Washington. 

Q. Any experience in installing water systems~ 
_!\., Yes sir, I have had many years experience 
in installing water systems. 

Q. You are acquainted with the area arouna 
Sigurd, and Petersen creek. and Rosses creek~ 

A. I am. I was employed by the town of Si­
gurd as engineer for the construction and in­
stallation of a water, culinary water, supply 
system. 

Q. You are acquainted with the springs in 
Rosses creek~ 
A. Yes. Sigurd has diverted what we call 
the spring, the upper spring, or Rosses spring. 
'J~his spring area is a distance of about 4750 
feet from the State highway at the mouth of 
Rosses creek, and another spring, which we call 
the midway spring, about 1260 or 1500 feet 
below Rosses spring. 

Q. Do they constitute all the waters in the 
canyon~ 

A. No , At the upper spring there are some 
supplies that we haven't tapped. Those arise 
in the bed of Rosses creek and below the mid­
way springs. Below the midway spring there 
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is some water there that we haven't tapped. 
The upper spring is coming out of the side hill, 
a distance of approxin1ately seventy five to a 
hundred feet away fron~ tpe stremn bed, and 
at an elevation of ten to fifteen feet higher than 
the stream bed. The midway spring is tapped 
at a distance of eig·ht to twelve feet west o{ the 
bed of R.osses creek~ 

Q. Did you make an investigation of the waters 
in Rosses creek before Sigurd diverted these 
two springs? 
A. Yes. 

Q. Did you notice the flow of the water down 
the creek- observe it carefully~ 
A. I did. 

483 Q. Does the water sink and reappear in the 
bed of the channel~ 
A. We found no evidence that the water would 
reappear. There is considerable evidence that 
the water sinks due to the perosity of the bed 
of the creek, but I saw no evidence that the 
same water reappeared. Any springs that we 
have there, was definite springs that issued 
from the sides of the canyon, checking the 
water from deeper strata which intersected the 
car..yon. Seeps or water still in the bottom of 
the creek, are simply, that is water coming in 
artificially from the sides of the canyon. That 
is not "·ater flowing in the underground chan­
nel. We haven't tried to divert any surface 
flow that might come into Rosses creek; the 
hed of the creek is very steep. It is in sorne 
places quite narrow where the intersecting can­
yons drop some of their debris. The canyon 
widens out and has deposited quite a little 
gravel. Those gravels are considerable depth 
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in places, being about eight and twelve feet 
deep, and in many places it has scoured the 
c.anyon quite a bit in the bottom, especial]y 
where ledges are quite almost opposite the 
crest of the entire bed of the stream. The bot­
tom of the bed of the channel is composed of a 
lot of quite porous rocks, the strea1n crest from 
a number of different strata, compqsed of vol­
canic ash and other porous beds, which would 
absorb considerable quantities of water. 

484 Q. As to the under flow of water in Rosses 
creek did you make a study as to that1 

A. I haven't been able to find any definite 
under flow in that stream. I can hardly see 
that it is possible that such an under flow ex­
ists ; because of the porous character of the 
bedi and the extreme steepness of its grades. 
The under flow in a stream presents certain 
factors. However, we want to limit it to this 
case. If we had an under flow in that stream 
it would require an awfully dry bottom, other­
wise the water that is flowing in the gravels 
would disappear. \Ve have here a bottom that 
is porous. That would eliminate the water that 
has disappeared. Therefore, we can't have an 
underflow in that stream except in case where 
the bottom might be impervious. 

485 Q. Assuming that there was some under flow 
in Rosses creek which may go down and reach 
the underground flows of Petersen creek, 
would you think that under flow could be gotten 
down and used for farming purposes or irriga­
tion~ 

A. Farmers have been trying it, also the 8tate 
of Utah, without success, without any success. 
It could not be used for irrigation. 
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Q. As to the under flow, do you have any in .. 
formation to show whether or not there is any 
flow retarded in Petersen creek channel~ -

A. I do have; the 4th day of August, 1937. 
487 \Vhen the water had reached the Petersen 

ranch it had decreased to about eleven gallons 
per minute, showing a loss of about sixty-one 
percent. If there was any retarding we should 
haYe had an increase in the sediment instead of 
a decrease in the flow. On the 28th day of No­
vember, 1939 I made similar measurements at ~ 
point fifty feet above the ·junction of RossPs 
creek and Petersen creek where there was no 
water in Rosses creek. I found there .21 of a 
second foot in the Petersen creek. Opposite the 
west end of the Nebeker, of the Bastion ranch, 
I found there .06 of a second foot. The loss was 
.15 of a cubic foot. I think that is about a 
sixty-eight percent loss. 

Q. How far distant would that be from this 
point, you said up above Rosses creek down to 
some point on the B'astion ranch~ 

A. Approximately one mile. In addition to 
that I refer to the measurements of J. Oscal' 
Anderson, introduced in evidence at the time 
Mr. Anderson gave his testimony in this court. 
show.ing his measurements. I find the follow­
ing facts: 

~fR. BATES: Just a moment. 

MR. ffiLTON: What is that document you 
have there~ 
A. That is the document, plaintiff's Exhibit 
E, case number 3463, in the Sixth Judicial 
Court for Sevier County, in the case ·of Gearson 
S. Bastion v. George ·W. Nebeker, et al. 
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MR. BATES: That would be hearsay, Your 
Honor. 

MR. HILTON: That was the report introduced 
in evidence in this case when :Mr. Anderson was 
testifying. It was then introduced in evidence. 

Q. He testified from that report and by his 
own testimony from that report, it was intro .. 
duced in evidence~ 
A. Yes sir 

487 .Q. And you are now comparing the figures there 
showing the autual loss of surface waters b& 
tween given points named by him and the fig~ 
ures given by him~ 

1\IR. BATES: It was under your examination 
that you proffered the paper as an exhibit. 

lVfR. HILTON: He said he was giving testi­
mony from that report. By reason of that we 
have had it introduced in evidence. 

MR. BATES: He is basing his offer on the 
cross examination of a witness, with reference to 
some records made in another case, entirely 
different from this, and it is an attempt to bind 
us by testimony of this witness in another case. 

THE COURT: I think we will let the witness 
proceed, not to read from the exhibit but to 
give his testimony based on his figures, to­
gether with his observation of the ground up 
there, and not quoting from the exhibit, itself. 

A. From the study of the figures of the re­
port, there is shown by the evidence here a loss 
in transit between the Bastion ~prings and the 
Bastion ranch and the Nebeker ranch on the 
11th day of August of fifty-six percent of the 
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water, in 1918, the lOth day of November the 
488 loss was twenty percent. The 20th of N ovem­

ber the loss was sixteen percent. In the year 
19:20, on the 28th day of June the loss was 
twenty-two percent. On the 2'4th of June, 
tl1irty-fiYe percent. The third day of July 
thirty-two percent. The 13th of July, forty-one 
percent. 26th of July 61 percent. 

MR. HILTON: \Yhat do these losses indicate­
to you? 
A. This proceeding was nearly two seasons~ 
that instead of any underground water tha.t 
might be in Petersen creek, none of it was re­
tarded for use, but instead of that we had a con­
tinuous loss of water to the underground chan­
nels, or to the underflows, or to somewhere. We 
had a loss of water in these various dates, the 
underground flow, as I have stated, the per­
centages varying. These figures prove that 
there is a loss of water, a constant loss~ by 
evaporation and by seepage in amounts vary­
ing from sixteen to sixty-one percent. I can­
not see how the underground flow, if any ex­
ists, is being reclaimed or could be reclaimed, 
or is involved, or has anything to do with this 
case. 

Q. Did you make measurements on Rosses 
creek? 
A On the 15th day of April 1937, I n1easured 
.15 of a second foot in Rosses creek at a point 
approximately one thousand feet above the 
State highway crossing. On the 22nd day of 
August, 1938, I measured the total flow after 
the water had been put in the pipes, .19 cubic 
foot. which did not include the water that was 
coming in from what we call the lower spring. 
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On the 22nd day of September, 1938, the water 
measured in a similar manner in the two boxes 
amounted to .18 second foot. On the 28th day 
of November, 1939, I measured .25 second foot 
in the Sigurd pipe line. 

489 Now, before this water was diverted by Sigurd. 
did you make an investigation of the quantity of 
water at the spring-s and the feasibility of Sigurd 
using it~ 
A. Yes sir, I did. I determined the quantity. 
I determined that it could be used by the city. 

Q. Did you, for the city, figure on the feasibil­
ity of taking that water or other water~ 
A. I considered a number of sources of sup­
ply which might be suitable for the town to 
use, as a culinary supply. 

Q. What other sources of water did you fig­
ure on~ 
A. I considered four springs lying immedi­
ately south and east of the Bastion ranch or 
the Petersen ranch which had been previously 
filed upon by the town, l:l.lld which the State en­
gineer had approved, and which filings are 
still in good standing. I also considered 
Chrises creek. I considered the Black Knolls 
springs. I considered the Indian creek springs. 
The seeps and springs known I think as the 
Herrons Hole, out from Glenwood. I also con­
sidered the proposition of pumping from under­
ground wells in Sevier valley near Sigurd. 

Q. How did you come to choose the Rosses 
creek water in preference to the others 1 
A. As to the quality of water Rosses creek 
had a slight advantage. Under chemical an­
alysis it was more free from contamination 
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than any of the other waters. It was more ex­
pensi,·e to pipe it down. It had slightly better 
advantag-es as to height and pressure, and it 
was free from rights of way difficulties, ~o that 
the cost of bringing Rosses creek water down 
would be sOinewhat less than the other waters. 

490 Q. Before putting in your pipeline to divert 
this water, did you investigate the title condi­
tions'! 
~\.. I did. As under the requirements of the 
public \Yorks administration~ who assisted in 
the financing of it, and the water works build· 
ing for the town -

MR. BATES: I don't see any connection in 
this. I object to it as incompetent, irrelevant 
and immaterial, and I move to strike it out. 

:MR. HILTON: That is a copy furnished by 
the clerk. 

THE COURT: Let us lay it out on the desk 
here so that evPrybody can have access to it 

2 :00 P. M., April 2, 1940. 

ROBERT G HARDING resumes stand: 

COKTINUED DIRECT EXAl\1INATION: 
By Mr. Hilton. 

Cl Q. Now Mr. Harding, in connection with 
Rosses creek proper, tell us whether or not in 
your opinion there are any losses of water due 
to evaporation~ 
A. Yes in any stream flowing in a channel or 
wherever water spreads out in gravels or in 
marshes there is always considerable loss by 
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evaporation and loss by dispersion through 
plall:ts, in addition to seepage losses, and on 
Petersen creek, the character of the stream bed 
has a lot to do with evaporation. As water 
spreads over g-ravels, the water coats every 
rock and the sand below and that wet surface 
1nakes evaporation greater than if the water is 
confined in one body. If there is clay present, 
they may prevent the losses by seepage, but I 
find there ar(~ no clays in the bed of the present 
creek channel in Petersen creek. 
.A. There are some clays and fine ~aterial in 
the gravels previously deposited along the 
sides or filling of the original channel at a pre~ 
vious geological age in the neighborhood of a 
few hundred to a few thousand years ago. The 
upper part of the channel of Rosses creek is 
flatter than the lower part. In general, the re­
verse is true. The upper parts of the bed are 
usnal1y steeper, but the lower part of Rosses 
creek is steeper than the upper portion. That 
was brought about by an uplift of the upper 
portion of the stream bed and the mountains 
surrounding, faster than the lower portion is 
rising. 

02 Q. Is the slope greater at the upper spring 
than it is at the lower spring¥ 
.A. Yes, and the channel in Rosses creek above 
the upper spring is wide anq. flat and shows 
accomplished erosion showing- quite a wide bed 
of gravel and a depression across the entire 
valley floor which is wider than it is below, and 
the slope of the channel; therefore any gravel 
- at that time there were clays deposited 
stratified with gravels- from coarse gravel to 
fine gravel and certain clays. The clay orig­
inated in the decomposed rocks which changed 
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it into days and silicas and ot11er sands which 
could wash away. Since with the present ero­
sion cycle, approxiinately five thousand years 
ag-o, the creek bed has been incising a new bed 
in these old channels. 

C3 Q. Now you are quite familiar with the quan­
tity of water in Rosses creek, both before and 
after the diversion by Sigurd City. Taking in­
to consideration the quantity of water diverted 
by Sigurd City, what would you figlire that 
amount going down R.osses creek contributes to 
Petersen creek and then put to beneficial use 
on this Petersen ranch~ 
A. I have never seen more than about one­
hundredth of a second foot enter Petersen 
cr~k f_rom Rosses creek. There may have been 
more. Now that one-hundredth of a second 
foot enters Petersen creek at the junction and 
I would hesitate to say any of it could reac·h 
Petersen ranch for beneficial use, but if it did, 
it was by reason of the commingling with water 
of Petersen creek in which each of these other 
streams would have to suffer its proportionate 
share of the loss which takes place between the 
junction and Petersen ranch. The losses were 
sixty-one percent and sixty -eight percent, so 
that one-hundredth of a second foot of water 
should be depreciated hy sixty-eight percent and 
sixty-one percent, or the average of them. 

Q. Can you tell us the actual figure, about how 
1nuch that would be - how much of it they 
would get for uRe~ 
A.. \Vell if the loss was an average of sixty­
five percent, there would be left about thirty­
five one-thousandR second foot of water reach 
Petersen ranch. 
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04 Q. Could you tell us, during the summer 
months, how much water Rosses creek might 
contribute to Petersen creek, if any ~ that is 
according to your knowledge of conditions 
there 1 J , .._j _;J 
A. It would be from zero to a maxiinum of 
two-hundredths of a second foot. 

Q. Now assume this little bit of water that 
was diverted from the springs by Sigurd City 
flowed underground down Rosses creek and in~ 
to Petersen creek, how much would you say of 
this underground water would be available or 
could be used on Petersen ranch~ 
A. I would say none of it. 

C8 Q. You installed the Sigurd town water sys­
tem by which the waters of these springs are 
diverted? 
A. Yes sir; the total cost of the system was 
$41,205.63. 

CROSS- EXAMINATION: 
By Mr. Bates. 

C9 Q. When did you first become connected with 
the town of Sigurd¥ 
A. Approximately in July of 1937. It might 
be a month or two earlier than that. 

C10 Q. So there was never any question in your 
mind but· what the water you took belonged to 
someone elseT 
A. During the irrigation season we were cer­
tain a portion belonged to someone else. 

Q. And knowing tha.t, under your advice and 
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with your assistance, that water was arbitrarily 
taken fr01n them and turned into your system? 
A. No-

MR. HILTON: Objected to, incompetent, irrel­
evant and immaterial. 

THE COURT : The answer may remain as 
going solely to the motive of the witness. 

Q. \Yhat if anything, had you done when 
water was turned into the system, to secure 
these adverse rights¥ 
A. We had filed personal notice. We found 
there was a protest to that filing and the State 
Engineer ruled against the protestant, except 
during the irrigation season, and at that time 
we had attempted to purchase that water from 
its owner, or who claimed to be the owner. 

013 Q. Then I will ask you this, did Mr. Anderson 
testify to any of those things you spoke about 
with reference to deficiency or excess rainfall 
in the months of the year 1939? 

014 MR. IDLTOX: \Ye object to that question as 
irrelevant. l\fr. Anderson's testimony is here. 

THE COURT: I understand counsel is interro­
g-ating in regard to certain testimony given by 
:Mr. Anderson_ 

MR. HILTON: It is in regard to what Mr. 
Anderson had to Ray. 

THE COURT: Objection overruled. 

)JR. BATES : For instance, you testified and 
pretended to be reading from records that there 
was a deficiency of sixty-five percent of rain­
fall in l\f ay of 1939, didn't you? 
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A. I didn't pretend to read from the records, 
I actually read from the records. 

Q. Did ~Ir. Anderson testify to that effect~ 
A. Yes ; he read the figures from which I com­
puted the deficiency . 

.C17 Q. I think you indicate you have been in the 
employ of Sigurd town most of the time in the 
development of this water system¥ 
A. Yes; the gross amount turned over to me 
was in the· neighborhood of eighteen hundred 
dollars . 

.C24 Q. You want to leave that with this jury, that 
the water under the stream flow down Hosses 
creek on the surface does not saturate the 
ground under the stream~ 
A. That is right, except in certain possibly 
impervious places. 

C41 Q. I want to ask you again, is it your under­
standing that Mr. Nebeker has no interest in 
this stream of water except the amount that ac­
tually gets into his ground? 
A. Ye~ sir. 

C42 Q. And I am sure you recognize that when 
those two streams come together, whatever 
water was there, little or much, was water Mr. 
Nebeker had a right to~ 
A. Yes. 

C43 THE COURT: I want to ask a question. 

Q. Mr. Harding, what has been and is the nor­
mal average flow down that pipeline? 

044 A. About that time the average of the flow 
would be about nineteen-hundredths of a sec­
ond foot at the head going down the pipeline. 
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GEORGE ,V. NEBEKER, recalled for de­
fendants: 

491 !lR. HUNT: 1\Ir. Nebeker, do you know where 
the water frmn the wells on the Petersen or 
Bastion ranch was being- diverted during the 
time that Mr. Anderson made the measure­
ments covered by Exhibit E~ 

MR. HILTON: We object to that on the ground 
it is not proper rebuttal. It was put in on 
direct examination. 

THE COURT: I will let him answer. 

A. Yes sir; Mr. Bastion had a ditch taken out 
from the main channel across the field. He took 
it on the west side and irrigated some ground 
just west of the lake, off down, and it :run 
down just below the dam. 

RE-CROSS EXAMINATION: 
By Mr. Hilton. 

492 Q. Now, you were having trouble with Mr. 
Bastion over this well water at that time, were 
you~ 

A. Yes sir; he thought he had driven wells 
and developed water. We done that, so he had 
insisted on using it on the alfalfa land. 

493 Q. Did he use it a long while~ 
A. He used it whenever the wells were un­
capped; any time. 

Q. Did they drill any other wells besides 
those two~ 
A. Oh yes, they had driven quite a few wells. 

494 Q. Were there any times when you stopped 
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him from using the water from these wells and 
required that it come down to you~ 
A. No sir. 

495 MR. HUNT : What was the final determina­
tion of that case whether the well water was 
yours or Mr. Bastion's ~ 
A. It was our water. 

MR. HILTON: Now, when the wells wero 
flowing and your springs were flowing you had 
so much water; when the wells were plugged 
did that change your water situation any~ 
A. Yes sir; when the wells were plugged these 
springs would flow more water. 

B. F. LOFGREN, recalled for defendants: 

496 THE COURT: I think I will charge the jury 
with regard to this Bastion case, that there was 
a suit filed by Mr. Bastion in this court about 
1912, to restrain Mr. Nebeker, his son, and the 
father, from interfering with the flow of the~e 
wells, on the theory that Mr. Bastion had de· 
veloped new water up there. The case was 
tried in this court and went up to the SupremE\ 
Court, wherein it was held in effect that a major 
portion of this well water wasn ~t developed 
water but was part of some underground sys­
tem up there in that country, because the 
Supreme Court sent it back for a new trial, and 
apparently the figures and data which have 
been used by the witnesses were offered at the 
new trial, as I take it. Now, g·entlemen, the 
only thing you are concerned about with re­
gard to that subject, is this matter of under-
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ground waters, and these other quetstions are 
collateral to the matter before you. 

497 Q. You testified in general with reference to 
the geologic conditions in the vicinity of this 
Ros::;l'S creek, and the amount of water both 
above and below the ground~ 
A. Yes. sir. 

MR. IDLTON: I object to that on the ground 
that he didn't testify as to the geologic condi­
tions because he said he wasn't a geologist, and 
didn't fully qualify as a geologist. 

THE COURrr,: He did give some observations 
with regard to certain springs up there, to that 
extent the witness would be giving geological 
information. I don't recall that he qualified 
as an expert. 

MR. BATES: I think he said exactly what 
Mr. Hilton said, that he hadn't specially qual~ 
ified as a geologist, but he also followed that 
up by saying that his other studies required 
geological observations. 

Q. I want to call your attention to some tes­
timony in particular of Mr. Harding with ref­
erence to some measurements or observations 
that were made by him at a point marked 1 on 
plaintiff's Exhibit A, and at the junction of 
Rosses creek and Petersen creek) and other 
measurements made by him at a point marked 
2 on the same exhibit to the west of the pond 
in the lower end of Petersen ranch? 
A. Yes, I heard his testimony. 

Q. Along that line his indications were that 
there was a material decrease in the surface 

498 flow of waters in the channel of Petersen creek 
between the point identified 1 and the point 
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identified 2. I want to ask you to state now 
generally whether or not the measurements of 
those waters at those points in any way dis­
agree with your testimony given the other day, 
and if so, i11 what particulars~ 

A. So far as I recall, 1\lr. Harding's testi­
nwny, there would not be any substantial dis­
agreement. 

Q. What would you say from your observa­
.tions and experience, as to whether or not 
there is any relation between the waters in the 
vicinity of Rosses creek and generally up Peter­
sen creek and these springs that you now are 
testifying to in the lower end of the Petersen 
ranch~ 

499 MR. ffiLTON: We object to the question on 
the ground that Mr. Lofgren is not qualified. 
It takes a person, not only a hydraulic engin­
eer, but a geologist, in order to make such de­
ductions. 

THE COURT: I ,;\'ill let you qualify the wit­
ness further. 

MR. HILTON: It is not proper rebuttal. 

MR. BATES: I will ask you to state, Mr. 
Lofgren, whether or not in the course of your 
scholastic work you did any work or research 
with reference to the geologic conditions of the 
country? 
A. I ha.d courses in geology under Dr. Fred 
tT. Pack, the regular university g~eologic ex­
amination and research. 

500 And from those studies and experiences and 
observations that you have .made, have you 
formed a judgment, or are you able to form a 
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judg1nent 'Yith reference to the question as to 
whether or not there is a relationship between 
the waters in these springs in the lower 'end of 
the Petersen ranch and the point referred to, 
or in the waters in the vicinity or Rosses creek"/ 
A. Yes. 

501 Q. \Yhat is your testimony in that regard 1 

MR. HILTO~: I object to that because the 
n1an has not qualified himself as a geologist. 
He says he has only studied the unconsolidated 
fields, and that would indicate only surface 
conditions, and only alluvial deposits, and such 
as that; where it takes a geologist to answer 
this question, one who has had a great deal 
more knowledge and experience in connection 
with underground strata and structure. 

THE COURT: Overruled. 

1\fR. HILTON: I object to this question on 
the ground it is improper rebuttal, because 
that question has not been raised heretofore. 

THE COURT: He may answer. 

MR. BATES: Is there a relation between the 
~prings down in the Petersen property near 
tl1P- pond, and the waters of Rosses creek¥ 

A. This way, yes, these springs have their 
~ource in the unconsolidated valley field in 
Petersen creek, and the water that disappears 
in Rosses creek disappears into the coarse un­
consolidated material lying on the top of the 
bedrock. We conclude that the water which 
disappears from the flow in Rosses creek flows 
do·wn Rosses canyon beneath the surface of this 
coarse angular rock, commingling with a sim­
ilar gtream that flows down beneath the sur-
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face of Petersen creek; that also contains the 
coarse angular rock as exhibited in the washes 
of water down that creek; and that water is 
continued under the surface until it rneets the 
obliterated gradient in the 1neadows, and that 
finer material which is exhibited over in the 
wash there for fifteen to twenty feet this occurs 
through the meadov{s nearly all down the 
~;tream, over the meadows. 

Q. When you get down into Petersen creek, 
down below the junction of Petersen creek and 
Rosses creek, did you make observation with 
reference to the 'vater table and its reaction on 
the surface~ 

504 A. My judgment is that it is deeper than it is 
in Rosses creek, due to the fact that right at 
the springs, right now - I would not attempt 
to make an estimate as to what it would be in 
through the year - it may be a little higher 
now. due to some early spring melting. 

RE-CROSS EXAMINATION: 
By l\fr. Hilton. 

505 Q, You say there is vegetation on Petersen 
creek down over this Petersen ranch~ 
A. Yes sir; both along the top of the bank 
there is a sedimentary wash, as was indicated 
on the diagram, and both down in the bottom 
of the wash, and up on where it "'fl.S washed, 
and then back from the wash over to the foot~ 
hills, there is vegetation. 

Q. Well, do you know that people have testi· 
fied here that they farmed this Petersen ranch 
right along1 and no tall brush and vegetation 
except the raising of crops, is there? 
A. Did they testify that they farmed all of it? 
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MR. BATES: I object to the question on the 
gTound it is attempting to cross exa~mine this 
witness on the testimony or some other testi­
mony. I think that is improper. 

THE \YIT.KESS: If there is any question 
about it, we will g·o up and examine it. It is 
too swampy to farm. -

506 ~IR. HILTOX: You are givng a picture tht:H-l 
- there is vegetation there which is so dense 
that people could not get through it? 

A.. X o. I haven't intended to give .that idea; 
neither the ·willows, nor the rabbit brush, nor 
any of it is so dense you can't \valk through it. 

Q. How far from that nlf:adow land is this 
retersen creek~ 
1\. PetersEn creek, the stream, that is this 
sedimentary wash, looking down the streant, is 
off to the left of it, but the stream, this under­
ground strEam comes right into the rc:.neh near 
the house. The spring tha·; I ob:;;ervcrl was not 
\l:·ry far from the houS<!. 

Q. Did you see any grass growing in between 
that and the Petersen creek, on the Petersen 
ranch 1 
A. Yes) if I know this Petersen ranch. That 
is the one ranch above the point where the road 
crosses the main Petersen channel; there are 
grasses growing there. 

fi07 When speaking of the Petersen creek, I 
mean the entire canyon, that entire canyon that 
is up and down the road,. that has been partially 
refilled by this unconsolidated material. The 
underground flow comes down Petersen creek. 
Tt does not come down the surface channel. The 
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medium may be considered Petersen creek to 
be either this surface channel or the entire 
channel which includes the underground flow. 

509 Q. Now, isn't there some other sources for 
that spring besides what you have mentioned, 
have you stated all the sources for that spring~ 

A. I consider that there are sources that may 
contribute to it; only indirectly what they have 
assisted to build up the water table in the bot .. 
tom of Petersen creek. 

Q. There would be other tributaries similarly 
close to Rosses creek~ 

510 A. Only smaller in quantity; I would judge, 
without making a more detailed study than I 
did, that it would contribute to the meadow 
land, and to the meadow land further down the 
canyon. 

514 Q. Now, going back to Rosses creek, Mr. Lof­
gren, you said that the waters there in Rosses 
creek \Yould seem to sink away and go down 
into the sand and gTavels and then go down in 
the sand and gravels of the bed of Petersen 
creek1 and then on down Petersen creek -
isn't it possible that these undergrouna waters 
would follow all the way down Petersen creek 
as far as it goes~ 
A. It would be if the gTadient remained con­
stant and the materials remained the same 
perosity. 

516 Q. Could that water he gotten out and used on 
the Nebeker ranch down there~ 

A. It could not be gotten out there, but it 
could be gotten out further down. 

518 Q. Isn't it true that you can tell just what has 
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happened in the underground flow in Petersen 
creekt 
A. I can tell that it takes an underground sur­
face. ..:~:::; to that you can see this spring area 
in which the water table comes to the ground 
:s urrate, and that if it can't get out in a spring, 
it will c01ne out in a Ineadow. 

519 Q. These springs and wells on the Peters~n 
ranch do not afford a water right for the Peter­
:sen ranch, at all~ 

~\lR. BATES: I object to that as a conclusion. 

~IR. HILTOK: Getting right down to the sit­
uation in Rosses creek, Mr. Lofgren, and your 
contention here, that the water in Rosses creek 
flows down in the sand and down iil the sands 
of Petersen creek; have you a judgment in the 
spring how much water actually gets down 
Rosses creek~ 
A. I measured the water going ~nto the pipe­
line and estimated the flow in the surface 
stream adjacent to the lower point of diver­
sion, also made an estimate of the surface flow 
as far down as they continued to be visible. 

520 Q. It has been stated that there was .19 of a 
second foot of water taken from these two 
springs on June 15, 1939 -
A. I measured more than that. 

521 Q. Now, take this small amount of water, this 
.19 cubic foot, on June 15, 1939 - I say that, 
because that is the day that summons was 
served, and so we fix that day for that reason 
- this small amount of water going down 
Rosses creek for a mile, you say it goes into 
the underground sands, and the underground 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



340 

sands condition prevails down Petersen creek, 
through the underground sands for another 
mile, that small amount of water goes all the 
way down there; about how much of it, would 
you say, \vould feed that spring1 
A. The only loss that it would suffer from the 
time, I would say, in Rosses creek, until it came 
out at the spring would be the loss of evapora­
tion and transpiration. Your transpiration -
plant life - would be very slowly, b(>cause you 
would have the level of the water table one inch. 
As you approach the ranch your water table 
gets nearer the surface. Your evaporation is 
considerably higher, so you would experience a 

522 greater evaporation right near the ranch where 
the water table is up near the ground surface. 
Just how much higher - EJ,ssu~ing, you say, 
that it is seventy-five or eighty gallons a min­
ute, and the height of the water table, two or 
three feet at that point, it may increase the 
evaporation, it may consume as much as fifteen 
or twenty gallons a minute out of it. 

Q. How much would it reduce it, the .19 of a 
cubic foot! 
A. That would be about ninety gallons a min­
ute, just a rough estimate, sixteen gallons a 
minute that would be taken out of this almost 
entirely down near the ranch. 

ED. H. WATSON, recalled: 

525 MR. HILTON: Now, Mr. Watson, you have 
heard :Mr. Lofgren's testimony particularly 
with regard to the spring on the Petersen 
ranch, near the house - tell us what 'is die 
source of that ~pring in your opinion~ 
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A. In 1ny testimony this morning· I showed 
that there were other creeks or streams, one in 
general, that is up in section twenty-eight par­
ticularly. I explained at the time I gave the 
testiiuony, that there is a ridge along there, 
the same as the situation on Rosses creek tliere, 
I think it is Cottonwood creek. Cottonwood 
creek also con1es in the same as Rosses creek, a 
tributary to the drainage area in Petersen 
creek. Then there are other streruns in through 
this area that come in and flow and drain into 
a basin. This basin roughly comes out like 
this for about three miles, and comes back about 
like this for this section. That is off to the 

526 northwest of that spring. Off to the north­
west, within three to two miles from where tlie 
ridge takes off out. 

Q. N" ow, the spring area has a coarse ma.ter~ 
ial, and it is the toe of the alluvial fan? 

A. ~lost of the material right around the 
spring is of that character. This stream chan­
nel, that is up Cottonwood creek fur~ishes a 
great deal, practically all of the water 1that 
would come out of this spring. In other words, 
the canyon itself seeps here, and this alluvial 
fan made of coarse material is filled up, and 
the water seeps out of this canyon coming down 
here, and seeps through the rocks and breaks 
out in this spring. Now, this material here, 
that is clay. That is clay that is over here. 
This is a region of soft rocks. This is all a 
volcanic area; all the head waters oi Rosses 
creek and Cottonwood creek, and all these other 
creek~ for three or four 1niles, when you get out 
of that area, you get into an area of soft shell, 
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soft beds, and' this area down here is a hard, 
or of soft material. 

527 Q. As to this basin you mentioned to ·the 
northeast, would you say that that also con­
tributes to this particular spring· or the other 
springs~ 

A. I think that all that area drains into the 
basin that I just mentioned here. The drain­
age would run off of all that and seep into the 
gravel and go down into the lower sands ana 
gravels of the basin and into that source. 

RE·-CROSS EXAMINATION: 
By Mr. Bates. 

Q. You speak of the drainage area ,to the 
north and east of the Petersen ranch where 
these springs are; does that draina~e area in­
clude the living or surface streams~ 
A. No. there are no living streams in the 
area; they are just washes that actually flow in 
freshets, artifiicial springs, and there is one 
wash in Petersen creek, which is a side canyon 
spring. 

530 THE COURT: The record may show both 
sides rest. 

COURT'S DIRECTED FINDINGS 

(TITLE OF COURT AND CAUSE). 

531 THE COURT: Gentlemen, in this case the 
court directs that findings be prepared as 
follows: 

t. 
Determining that there was and is a legal neces­
sity for the commencement of the action on the 
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part of the plaintiff, and also finding that the 
defendants have admitted the necessity for the 
taking. 

2. 
The court finds that the present Nebeker prem­
ises includes both of the ranches described in 
our 8upren1e Court in the case of Bastion v. 
Nebeker, as the same appears in 49 Ut. 390, of 
the official reports; and that the Petersen 
ranch is the recipient of both surface and un­
derground waters which arise in the entire 
drainage area lying to the north and east of 
the premises in dispute; that included in this 
same drainage area is the area referred to by 
the parties as the Rosses creek, and that for a 
long time prior to the beginning of the century 
that waters, both surface and underground, 
which arise and percolate in Rosses canyon 
have contributed not only to the wells and 
springs of the Petersen ranch, but also the 
height of the water table itself on and adjacent 
to the Petersen ranch; that there has bP.en and 
is now a loss of water by way of evaporation 
and seepage to the ranch, which at certain sea­
sons of the year, runs as high as fifty percent 
but that under the practice and methods of 
irrigation in this section water has heretofore 
and now does have that penalty or duty im­
posed on it before it is actually placed to a ben­
eficial use. 

The court further finds that the plaintiff by 
proper application in the State Engineer's 
office applied to appropriate those springs for 

532 culinary purposes, and now finds and de­
termines that between the 15th day of October 
and the first day of l\farch of each and every 
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year that the springs in question were at the 
moment of the filing the application unappro­
priated public waters in the State of Utah; that 
between the first day of March to the first day 
of May of each year the court finds that half 
of said waters were unappropriated waters and 
subject to appropriation, and that defendants 
are the owners of the other half, that as to the 
remainder of the year, between May 1st and 
October 15th, the court finds that the defend­
ants were and are the owners of the right to 
the use of all the waters both surface and un­
derground arising in Rosses canyon 

The court further finds that defendants and 
thei.r predecessors do and now have a stock 
watering and domestic right to the use of all 
of the waters the year around of Rosses creek. 
that is the surface waters. 

Now, by way of a special verdict, the court pro­
poses to submit to the jury three questions: 

1. 

How much water was actually taken by the 
town by their improvements in the manner the 
evidence shows ~ 

The fair cash market value of the same: 

3. 
Damages to the water rights not taken but in­
jured, if at all, by reason of the segregation of 
the waters 'taken trom the other waters of 
Rosses creek and Petersen creek. In this con­
nection to instruct the jury that the value of the 
land involved must be considered by them in 
fixing the amount of this damage, as well as 
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the dmuage on the first itein, the present value 
of the land n1ust be considered in fixing the 
fair cash Inarket valu~ of the waters actually 
taken. 

So, as conclusions of law, gentlemen, the court 
concludes that these waters are owned hy the 
parties as heretofore indicated, and reserves 
further conclusion of law and the matter of 
entering judgment until such time as the spe­
cial verdict is returned. 

533 Let the record further show that the court 
directs that the clerk do not enter judgment on 
this verdict; that the matter of entry of judg­
ment is reserved for the court's further con­
sideration. In other words, I take it, that the 
special verdict must be incorporated in the find­
ings of fact, and that the court will enter judg­
ment and not the clerk. 

Now, as to the other case, I am not going to 
dictate mv memorandum at this time. and let 

- w ' 

the record show that this memorandum is dic-
tated in chambers, in the absence of the jury, 
and that the court now goes into open session. 

(In Open Court). 

THE COURT: Let the record show the jury 
is present. And Gentlemen of the Jury, you 
are instructed as follows: 

~-
Plaintiff brings this action to take from the 
defendants, according to the law of eminent 
domain, certain water rights as more particular­
ly hereinafter described. Defendants admit 
that the plaintiff has the right to take these 
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waters, but allege that they are entitled to just 
compensation by reason of the taking in the 

533 aggregate sum of $6500.00. Plaintiff by way 
of reply denies that defendants are entitled to 
the amount of compensation and damage 
claimed. 

~rhe foregmng is merely a statement of the writ­
ten claims of the parties and is not to be cou. 
sidered by you as evidence in the case. 

2. 
The final issues for you to determine in this 
case becomes : 

1. Just how much water (in quantity) is 
actually taken from defendants in this pro­
ceeding~ (This must be fixed either at .19 
or .24 of a cubic second foot, or at some 
amount in between those two figures). 

2. The value of said water~ 

3. The money value of the damages, if any 
sustained by the defendants to their remain­
ing water rights not sought to be condemned 
by reason of its severance from the waters 
condemned. 

The burden of proving damages to the extent 
asserted by defendants is on the defendants. 
But the law requires, independent of such rule, 
that you award the defendants just compensa­
tion. 

4. 

You are charged that the defendants in this ac­
tion are the owners of sufficient of the waters 
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actually taken by the plaintiff for domestic and 
stock watering· purposes, to the extent shown 
by the e·ddence) the year around; that said de­
fendants are the owners of all the wa L•rs taken 
by plaintiff and now flowing through its pipe­
line between ~lay 1st and October 15th of each 

534 year; and half of the said waters between March 
1st and ~lay 1st of each year; that the plaintiff 
is the owner of all the waters taken and now 
flowing through its pipeline (subject to defend­
ants' domestic and stock watering rightR above 
mentioned) from October 15th to March 1st of 
each year ; and is the owner of one half of the 
said waters (now flowing through its pipeline) 
between March 1st and May 1st of each year; 
that defendants are the owners of the right to 
use all waters not taken by this proceeding 
(that is not now flowing down plaintiff's pipe­
line) in the locality in question. 

5. 

535 You are furthPr instructed that in assessing the 
compensation and damages duo the defendants 
by reason of the taking of the· water in ques­
tion that same must be asse.ssed as of the 15th 
day of June, 1939. 

6. 

You are further charged that the defendants, 
State of Utah, George W. Nebeker and Emily 
Nebeker have agreed that only one verdict need 
be returned by you. Accordingly, you will 
assess and make such award as may be proper 
in behalf of the defendants jointly, and the 
court will subsequently divide the amount of 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



348 

the verdict between said parties as their inter­
ests may appear. 

'1~ 
Defendants' theory of this case is that plain­
tiff has taken from them about .24 c. f. s. which 
water now courses through plaintiff's pipeline 
which wate:::· was as of the 15th day of June, 
1939, reasonably worth $4000.00. It is defend­
ants' further theory that pJaintiff has damagea 
their remaining water rights in the sum of 
$1500.00. It becomes your duty to award de­
fendants just compensation for their injuries 
which awards must not exceed the amounts, re­
spectively, above set forth. 

8. 

In considering defendants' theory of this case 
you are charged that the value of the waters 
taken is not controlled by the value of said 
water to the defendants for the purpose for 
which they have heretofore used it. Neither 
are you to be controlled in your determination 
of this question by its value to the plaintiff 
for the use it is now making of it, but you should 
consider any evidence offered with reference 
to its quality and suitablenesa f.or culinary pur­
poses and whether or not there wa.s at that 
time a market or plac.e where the def~ndants 
n1ight have reasonably expected to dispo:5e 
of ]t. .'r 

9. 

536 In considering and determining the compensa­
tion to be paid to the defendants for the water 
right taken, you must fix the actual fair cash 
market value of the water taken. In arriving 
at the fair market value of +h_e water you are 
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not to consider the price at which the water 
would sell for under special or extraordinary 
cirClnnstances but by a consideration of all 
uses for which it is adapted and to which it 
1nay be applied and consider that it is only the 

536 fair cash market Yalue thereof if sold on the 
Inarket under ordinary circumstances for ~sn, 
e1.11d not on tiiue, and assume that the owner is 
willing but not compelled to sell and the pur~ 
chaser is buying but not compelled to buy. In 
determining the question of fair market value 
of the W'ater actually taken, consideration must 
be g-iven by you to the value of the land affected 
in connection with the water rights· taken for 
the purpose of supplying the plaintiff . with 
water. 

10. 

You are further instructed that in determining 
the market value of the waters actually taken 
you are to bear in mind that such things as the 
value of the improvements made by the plain .. 
tiff, or the fact that the water is now saved 
from further evaporation or loss by reason of 
being enclosed in a pipe, are not to be con­
sidered by you. Tbe final question on this 
phase of the case is just how much water was 
taken from defendants and what was its fair 
C'~sh market value as of June 15, 1939. 

11. 

J n further considering defendants' claims you 
are charged that plaintiff by the instalfation 
of its municipal culinary systfl-m has taken part 
of the flow of Rosses creek thereby in effect 
separating the natural waters of said creek. 
In this regard, if it should appear to you from 
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the evidence, that by reason of the taking of 
the waters now flowing down plaintiff's pipe­
line that the waters remaining in R~sses creek 
and Petersen creek have been so diininished 
in quantity to such an extent that they have 
become less valuable for the purposes hereto­
fore used, then you may proceed, after such a 
determination on your part, from a preponcter 
ance of the evidence, to award defendants such 
damages for injuries to the waters not takf•n 
as may be just and proper in the premise~. 

12. 

You are instructed, Gentlemen of the Jury, 
that in considering the amount of your award 
to the defendants for damages, if any, to the 
remaining or other waters of the defendants, 
you are not to consider any speculative, imagin­
ary, or possible damages that may accrue to 
said remaining or other waters of the defend­
ants. You are to weig·h the evidence touching 
the damages, if any, to the said remaining or 
other waters in the light of your experience 
and knowledge of values and damages, and from 

537 the testimony so viewed determine the reason­
able and natural resulting depreciation, if any, 
in the fair market value of said remaining or 
other waters of the defendants that will result 
from the taking by the plaintiff· of the waters 
in question. And in determining this question 
you are required to give consideration to the 
value of the lands affected by the taking in 
connection with the waters taken or injured. 

13. 
In fixing the fair market value of the water 
taken, and likewise in fixing the amount of 
damages, if any, to the remaining or other 
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waters of the defendants resulting from the 
taking of that water, you 1nay not pern1it the 
an1ounb of your awards _to be influenced by 
the fact, i( it be a fact, that the defendants are 
un\\illing to sell the water right taken or that 
the to,vn of Sigurd needs the water taken for 
culinal'Y and domestic purposes, or because of 
the fact that plaintiff is a municipal corpora­
tion. 

538 You are instructed that as the power of em­
inent domain is necessary for the public good, 
it would be unjust to require the plaintiff to 
pay the defendants more than a fair price for 
the loss they will sustain by the appropriation 
of their property for the public good. On the 
other hand, the owners being compelled to part 
with their property, no matter how little, 
against their will, the law allows them just 
compensation therefor. 

14. 

You are not required in this case to accept the 
amounts fixed by either of the parties as con­
stituting the damage in this case, but you may 
proceed and fix any amounts, not greater than 
proven by defendants and not less than fixed 
by plaintiff so long as you base such determina­
tion on evidence in the record and the instruc­
tions of the court. In determining the value of 
the water taken by this proceeding the same 
considerations are to be regarded as in the sale 
of property between private parties. The ques­
tion is, just what waR the water in question 
fairly worth in the market for cash as of th<~ 
15th day of June, 1939, viewed not merely with 
reference- to the uses to which it was formerly 
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applied but with referenc.e to the uses to which 
it was plainly adapted as of the above date, 
that is to say, what was this water worth (on 
June 15, 1939) from the standpoint of any avail­
able use including the needs and wants of the 
town of Sigurd. And in case the evidence dis~ 
closes affirmatively that defendants' water 
rights not condemned will be damaged to any 
extent~ ju~t compensation must be awarded by 
you for such injuries, also. The award you 
make in this case must forever compensate the 
defendants for any damages suffered by them. 

15. 

539 Should you determine, from the evidence, that 
any witness has magnified or exaggerated or 
has n:P.nimized or depreciated either the value 
of the waters taken or the damages, if any, 
to the waters not taken on account of his in­
terest in this case or his prejudice or want of 
experienee, knowledge or truthfulness, then 
you have the right and it is your duty to dis­
regard the evidence of such witness insofar as 
the same is unjustly magnified or minimized 
or unjustly increased or diminished. 

16. 

Plaintiff's theory of this case as to the waters 
actually taken, is, that defendants only own the 
right to use said water during part of the year; 
that said waters have no market value except 
in connection with g-razing uses, that the value 
of defendants' lands have not been materially 
depreciated by the taking; that the manner of 
use of said waters by defendants justifies only 
a small or nominal market va1u.e being fixed by 
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you; and that the town has only taken .19 
c. f. s. of water into its pipeline. · 

17. 
As to defendants' waters not taken it is plain· 
tiff's theory that defendants have suffered no 
injury or damage whatsoever because: 

1. The market value of their lands have 
not bee~ materially reduced by the taking: 

2. The flo\Y of Petersen creek during the 
irrigation season has not been diminished : 

3. The underground or percolating waters 
flow down Rosses creek to Petersen creek 
and onto and through defendants' prem­
ises, if any, has not been interfered with 
or diminished in any respect. 

18. 
You may, if the evidence justifies 1t, accept 
either the plaintiff's or defendants' theory of 
this case, and return your verdict accordingly, 

540 or J!OU may, from the evidence before you, 
accept either or both theories in part and re­
ject same in part. As to the waters actually 
taken your verdict must not exceed that asked 
by defendants and may be only nominal, if the 
evidence justifies it. As to the waters not 
taken but injured, if at all, your verdict may 
either be as the amount claimed by defendants, 
or in no amount, as claimed by plaintiff, or in 
some amount between the respective claims of 
11w parties, as the evidence may show. 

19. 
By a preponderance of the evidence is meant 
the greater weight of the evidence, that which 
is the mor~ convincing as to its truth. It is 
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not necessarily determined by the number of 
witnesses for or against a proposition, although, 
all other things being equal, it may be so de .. 
termined. 

20. 

Evidence stricken out by the court and evi­
dence offered but not admitted should be en­
tirely disregarded by the jury. You should 
consider only such evidence a.s has been re­
ceived and permitted to remain in the case. 

21. 

You are the exclusive judges of all questions 
of fact, and of the credibility of witnesses. In 
judging of their credibility you have the right 
to take into consideration their deportment on 
the witness stand, their interest, if any is 
shown, in the result of the suit, the reasonable­
ness of their statements, their apparent frank­
ness or candor, or the want of it; their oppor-

. tunities to know and UTH~lerstand, and ,t:qeir 
capacity to ren1ember. You have the right to 
consider any fact or circumstance in evidence 
which in your judgment affects the credibility 
of any witness. If you believe from the evi­
dence that any witness who has testified in this 
case has knowingly and wilfully testified false-

541 ly to any material fact in this case, you may dis­
regard the whole testimony of such witness, 
unless the witness is corroborated by other 
creditable evidence or you may give such 
weight to the testimony of such witness on 
other points as you may think it entitled to; 
the jury are the exclusive judges of the weight 
of the testimony. You should weigli the evi-
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dence carefully and consider it altogether. 
You shoul~ give such weight to inferences from 
the facts proved as in fairness you think they 
are entitled to. If you find a conflict in thH 
e\idence, you should reconcile it, if you can, 
upon any reasonable theory; if you cannot do 
so, then you must determine for yourselves 
where the ultimate truth of the case is. 

22. 

You should consi~er all the evidence impar­
tially, fairly, and 'vithout prejudice of any 
kind, and from such consideration, in connec­
tion with. the instructions given you by the 
court, you should reach such a verdict as will 
do justice between the parties. 

23. 

These instructions, though numbered separate­
ly, should be construed together; each instruc­
tion should be read and understood with ref­
erence to and as a part of the entire charge, 
and not as though each were intended to pre­
sent the whole law of the case. 

24. 

rrhe concurrence of at least six members of the 
jury is necessary to a verdict; and one of the 
jurors should be appointed foreman. If all of 
your number agree upon a verdict it may be 

signed by your foreman alone; if less than all 
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of your number agree upon a verdict it should 
be signed first by the foreman and then by the 
other concurring jurors. 

You may take these instructions with you to 
the jury room and return them into court with 
your verdict. . 

LEWIS JONES, District Judge. 

Dated, 3rd of April, A. D. 1940. 

541¥2 THE COURT: You may proceed with the 
arguments to the jury. As I understand it, 
the defendants have the right to open and close. 
You may divide the time any way you want to. 
We agreed upon an hour and a half to a side. 
The record may further show that counsel have 
stipulated that the exceptions to the instruc­
tions may be taken in the absence of the jury, 
and that the court may modify its instructions 
in any respect without calling back the jury. 
Gentlemen, I wonder if you would care to stipJ 

ulate that the resident judge may hear and re­
ceive the verdict when it is returned. 

l\{R. BATES: Yes, satisfactory with us. 

MR. HILTON: We so stipulate. 

THE COURT: The record may so show. 
Then the officer may be sworn to take charge 
of the jury, and the jury may retire in charge 
of the officer. The record may show that only 
exhibits 7 and 8-A are submitted to the jury at 
this time. 
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PLAINTil!-,F 'S REQUESTS 

1. 
542 You are instructed, Gentlemen of the Jury, that 

you have four principal questions of fact to 
detennine from the evidence before you in this 
case, namely: 

1. \Vhat was the fair market value on June 
15, 1939, of the land with the water right 
taken by the plaintiff~ 

2. '\Vhat was the fair market value on June 
15. 1939, of the land without the water right 
taken by the plaintiff~ 

3. Is the fair market value of the remain­
ing or other lands of the defendants de­
preciated in value by the taking 'of the 
water in the two springs in Rosses creek 
by the plaintiff in the manner shown by the 
evidence? 

4. If the fair market value on June 15, 
1939, of the said remaining or other lands 
was depreciated by the taking of said 
spring water by the plaintiff, what is the 
amount of such damages~ 

Endorsed: Refused, JONES, D. J. 

2. 
You are instructed, Ge:ntlemen of the Jury, 
that the burden is on the defendants to estab­
lish by a preponderance or greater weight of 
the evidence the fair market value of the land 
with the water right taken by the plaintiff as 
of June 15, 1939, and, likewise, the burden 'is 
on the defendants to establish by a preponder­
ance or greater weight of the evidence the fair 
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market value of the land without the water 
right taken by the plaintiff, and, like~ise, the 
burden is on the defendants to establish by a 
preponderance or greater weigh+ of the evi­
dence~ the amount, if any, that the 1·en1mning 
or other lands of the defendants will be de­
preciated in value because of the taking by 
the plaintiff of the waters of the two springs 
in Rosses creek in the manner shown by the 
evidence. 

Endorsed~ Given ir substance, 

.JONES, D. J. 

a. 
543 You are instructed, Gentlemen of the Jury, 

that as the power of eminent domain is neces~ 
sa:r;y for the public good, it would be unjust to 
require the plaintiff to pay the defendants 
more than a fair price for the loss they will 
sustain by the appropriation 'of their prop ... 
erty for the public good. On the other hand, 
the owners being compelled to part with their 
property, no matter how little, against tlieir 
will, the law allows them just compensation 
therefor. Just compensation in this case is the 

• 

1 

difference between the fair market value of ,i{f ·;· 

the land at the time of the taking with th~ 
water right and the fair market value of the 
land at the time of the taking vdthout the 
water right, and the depreciation, if any, in 
the fair market value of the remaining or 
other lands of the defendants by the taking of 
the waters by tlie plaintiff. 

Endorsed: First two sentences given; re-
mainder refused : 

.TONES, D .. J. 
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4. 
In considering and determining the compen­
sation to be paid to the defendants for the 
water right taken, you must fix the actual fair 
cash market value of the land on which the 
water taken by the plaintiff was used as of 
June 15, 1939, but with the water right, and the 
actual fair ca~h market value of that same land 
as of June 15, 1939, without the water right 
taken by the plaintiff. In arriving at the fair 
market value of the land both with and without 
the water right, you are not to consider the 
price at which the land both with and without 
the water right would sell for under special or 
extr_aordinary circumstances, but only the fair 
cash market value thereof if sold on the mar­
ket under ordinary circumstances for cash, and 
not on time, and assume that the owner is sell-­
ing but not compelled to sell and the purchaser 
is buying but not compelled to buy. 

Endorsed: Given in substance, 

JONES, D. J. 

5. 
544 You are instructed, Gentlemen of the Jury, that 

the fair market value of the land involved in 
this action, both with and without the water 
rig-ht, is not to be determined by its value for 
any particular u~e7 but by a consideration of 
all uses for which it is adapted and to which it 
may be applied, and it is only the fair market 
valuE? of the remaining or other lands of the 
defendants as diminished in value by the taking­
of the water in the two springs in Rosses creek 
in the manner shown hy the evidence that de-
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fendants are entitled to receive an award for 
depreciation in value of such remaining or 
other lands. 

]Jndorsed: Given in substance, 

JONES, D. J. 

6. 

You are instructed, Gentlemen of the Jury, that 
in addition to determining and fixing the fair 
market value of the lands of the defendants 
on which the water right taken by Sigurd town 
was used and the fair market value of that 
land with the water right as of June 15, 1939, 
you must also assess the amount of damages, 
if any, which will accrue to the remaining or 
other lands of the defendants by the taking by 
the plaintiff of the water involved in this ac­
tion from the two springs in Rosses CQ'eek. 
~rhis damage, if any, you will determine by as­
certaining the fair market value of the said re­
maining other lands of the defendants as it 
was on June 15, 1939, "\vith the water right 
taken by the plaintiff, and by deducting there­
from the fair market value of sucli property as 
of June 15, 1939, without the water so taken by 
the plaintiff. The difference between these 
values, if there shall be any, will be the amount 
of the damage done to said remaining or other 
lands of the defendants by the taking by the 
plaintiff of the water in the two springs in 
Rosses creek in the n1anner shown by the evi­
dence. The law fixes this method of ascertain­
ing the damages and it iR your duty to follow it. 

Endorsed: Refused, 

JONES, D. J. 

I 
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7. 
545 You are instructed, Gentlemen of the Jury. 

that in considering the amount of your award 
to the defendants for damages, if any, to the 
re1naiuing or other lands of the defendants, 
you are not to consider any speculative, imag­
inary or possible damages that may accrue to 
said remaining or other lands. You are to 
weigh the evidence touching the damages, if 
any, to the said remaining or other lands of the 
defendants in the light of your experience and 
knowledge of values and damages, and from 
the testimony so viewed determine the reason­
able and natural resulting depreciation, if any, 
in the fair market value of said remaining or 
other lands of the defendants that will result 
from the taking by the plaintiff of the water 
of the two springs in Rosses creek in the man­
ner shown by the evidence. 

Endorsed: First 8 lines give_n, remainder re· 
fused. 

JONES, D. J. 

8. 
In fixing the fair market value of the land 
on which the water right taken by plaintiff was 
used, both with and ·without the water and like· 
wise in fixing the amount of damages, if any, 
to the remaining or other lands of the defend­
ants resulting from the taking of that water. 
you may not permit the amounts of your awards 
to b~ influenced by the fact, if it be a fact, that 
the defendants are unwilling to sell the water 
right taken or that the town of Sigurd needs 
the water taken for culinary and domestic pur-
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poses, or because of the fact that plaintiff is a 
municipal corporation. 

Endorsed: Given in substance, 

JONES, D. J. 

9. 

546 You are instructed, Gentlemen of the Jury, that 
if you believe from the testimony that any 
witness has magnified or exaggerated, or has 
minimized or depreciated the value of the land 
on which the water taken was used, both with 
and without that water, or the damage, if any, 
to the remaining or other lands of the defend­
nuts resulting from the taking of that water, on 
account of his interest in this case or his pre· 
judice or want of experience, knowledge or 
truthfulness, then you have the right and it is 
your duty to disregard the evidence of such 
·witness insofar as the same is unjustly magni­
fied or minimized or unjustly increased or 
diminished, either as to the value of the land 
both with and without the water, or the dam­
age, if any, to the remaining or other lands of 
the defendants resulting from the taking of 
the water in the two springs in Rosses creek. 

Endorsed: Given in substance, 

JONES. D .• J. 

10. 

You are instructed, Gentlemen of the .Jury, that 
in weighing the evidence and in determining the 
market values of the land1 both with and with­
out the water taken by the plaintiff, you are 
not to consider the amount of water diverted 
hy the plaintiff into its pipeline at the springs 
in Rosses creek or any in1proved conditions at 

~i l 

I ana 
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said springs or in said Rosses creek by reason 
of the constructi_on of plaint_iff 's pipeline and 
water works, but only the an1ount of water that 
the defendant::; have used or have been able to 
use from said Rosses creek under the condi­
tions existing at said springs in said Rosses 
creek before plaintiff installed its water works. 

Endorsed: Part in parenthesis given; re­
mainder refused, 

JONES, D. J. 

11. 
547 You are instructed, Gentlemen of the Jury, 

that in weighing the evidence and in determin­
ing the market values of the lands, both with 
and without the water taken by the plaintiff, 
you are not to value the water as property sep­
arate and distinct from the land; and you are 
further instructed that in arriving at the mar­
ket value of the lands by the method already 
explained to you, you are not to consider the 
fact that the plaintiff has diverted the water 
for the culinary use of its inhabitants. 

Endorsed : Refused, 

JONES, D. J. 

DEFENDANTS' REQUESTS 

Come now aU of the defendants above named 
and request the court to give the jury the fol­
Jowing instructions: 

1. 
You are instructed that one of the questions 
which you are to determine is: vVhat was the 
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fair and reasonable value of the water taken 
by the plaintiff on the 15th day of .June, 1939, 
the day on which the summons was served on 
these defendants~ 

In determining this question you may take into 
consideration all of the facts and circumstances 
proved by the evidence to have existed that day. 
The defendants are entitled to be paid for the 
water so taken. Such sum as the water was 
then reasonably worth. You are not to be con­
trolled by the value of said water to the defend. 
ants for the purpose for which they had there­
tofore usea it, neither are you to be controlled 
in your determination of this question by its 
value to the plaintiff for the use it is now mak­
ing of it, but you s"!lould consider any evidence 
offered \\rith reference to its quality and suit~ 
ableness for culinary purposes and whether or 
not there was at that time a market or place 
where the defendants mig-ht have reasonably 

548 expected to dispose of it. If the water was de~ 
sired or being used for culinary purposes or 
if there was at that time a system suitable for 
carrying the water to a place of use or if other 
communities mav have needed the water either 
presently or in the future and if such facts or 
any of them when considered in connection with 
all the other evidence in the case would affect 
the judgment of men as to its reasonable value 

,. 
I 

you should give such evidence such considera· M~ . 
tion as it is reasonablv and fairly entitled to 
in determining the que~tion of the ·value of said 
·'.vater. If it appears- from the evidence that at 
the time of the taking of said waters improve-
ments have been made which reasonably had 
the effect to enhance the value of the water 
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taken or if it appears that because of ilnprove­
ments made prior to the time of comn1encing 
tlris action the water had become especially 
valuable to any particular community, such evi­
dence should be considered by you in determin­
ing the value of the water at the time of thl~ 
commencen1ent of this suit, in this regard you 
are further instructed, however, that the value 
of such water to a particular community is not 
necessarily the reasonable value of the wate1· 
but such fact may be considered only insofar 
as it may rea~onably affect the judgment of 
rea~onable men as to what the water at said 
time was worth. 

Endorsed: Given in substance, 

JONES, D. J. 

You are instructed that where water taken by 
condemnation proceedings is part of a larger 
stream the damage that will be sustained by rea­
son of the rendering the larger stream less effect­
ive for the beneficial use may and should be con­
sidered by you in ascertaining the amount of 
damages to be awarded for the taking of the 
water, if you find from the preponderance 
of the evidence that the remaining water from 
the stream is rendered less valuable by reason 
of the taking of a part of the strean1. 

549 And if you find from the preponderance of the 
P.Vidence that the water taken by the plaintiff 
town is part of a general water supply which 
waR owned by the defendants or either of them 
at the time of the taking and you also find from 
a preponderance of the evidence that the taking 
of the water condemned and placing it in a 
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pipe and conveying it away from the defend­
ants' land lessened the value of the water not 
taken, then you are to ascert~in from the evi­
dence the amount of such damage and award 
the damages so found in addition to the value 
of the water so taken; in other words, the de­
fendants and each of them must be made whole 
and be left in as good condition as they were 
before their water was taken. In determining 
this question you should consider the water, 
if any, left in Rosses creek whether the same 
can be used by the defendants :for the purposes 
it was theretofore used; the water in Petersen 
creek and the effect, if any, on the use of the 
water in that creek the taking of the water from 
Rosses creek will have on the usahi1ity of the 
waters in Petersen's creek, and if you should 
find by a preponderance of the evidence that 
the waters of Rosses creek not taken is lost to 
the defendants and the use of the waters of 
Petersen's creek is lessened in any degree, 
then it is your duty to determine, from the evi­
dence, the amount of such damage and award 
such damage to the defendants in addition to 
the value of the water actually taken by the 
plaintiff tovv-n. 

Endorsed: Given in substance, 

JONES, D. J. 

3. 
You are further instructed that the law of this 
State is that where property taken by condem­
nation proceedings, as in this case, constituteR 
a part of a larger quantity of water the damage 
which will accrue to the portion npt sought to 
be condemned by reason of its severance from Y 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



367 

the portion taken must be by the jury ascer-
tained and assessed. · 

550 In this regard if it shall appear to you that the 
water taken and condemned to the plaintiff is 
part of the general water supply theretofore 
owned and used by the defendants or either of 
them for the irrigation of land for ag·ricultura] 
purposes and it shall further appear frmn the 
~vidence that by the taking of the water so 
conden1ned, tlie portion of such \Yater not taken 
or condemned has become less valuable for the 
purposes for which the defendants had or may 
have used it, it then will become your duty to de­
termine from the evidence the amount of dam­
ages accruing to the water not taken by the 
plaintiff town. 

In determining this question you may consider 
whether or not any of the water of Rosses creek 
or springs are permitted after the severance 
to flow in the natural channel from which the 
waters are taken and whether or not such 
\\Taters so left, if any, under the conditions as 
1nay be disclosed by the evidence, can he reason­
ably used by the defendants for the purpose 
which they were used prior to the taking. If 
it shall reasonably appear to you from the evi­
dence that the value of such waters so left, if 
any, has been depreciated as a result of tho 
taking, then you should assess damages in the 
sum as will reasonably compensate the defend­
ants and each of then1 for such depreciation. 

You are further instructed that you should also 
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consider whether or not as a result of the tak­

ing of the waters condemned by the plaintiff, 

the effect is to lessen or diminish the value of 

the water flowing in Petersen creek or to less 

or diminish the value of the combined flow of 

Rosses creek and Petersen creek if it shall rea­

sonably appear from the evidence that the 

effect of the taking is to lessen the flow of 

water from the combined sources and if it 

shall further appear that as a result of such 

diminished flow, the r-emaining water is of less 

value for irrigation purposes than it was prior 

to the taking, then you should assess damages 
for the injuries to the water not taken in such 
sum as will reasonably compensate the defend­
ants and each of them for the injury so 
suffered. 

551 You should further consider whether or r1ot as 
a result of the taking and the consequent dimin­
ishing of the amount of the water available for 
the irrigation of the lands owned by the defend­
ants or either of them, there would be damage 
to said land, and if so, you should determinP 
from the evidence the amount of such damage 
and award all the damages so found, if any, 
to the said defendants. 

Endorsed: Given in substance, 

JONES, D. J. 

I 

4 
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PLAINTIFF'S. EXCEPTIONS TO IN ... 
STRUCTIONS: 

~IR. I-IILTO~: Comes now the plaintiff in 
this case of Sigurd v. State of Utah, George 
"~- 1\ebeker and Emily Nebeker, and excepts to 
the proposed verdict, and findings,. or instruc­
tions of the court, as follows : 

Excepts to the form of verdict prepared by, the 
court and submitted to the jury: 

Excepts to instruction number thr __ _ 

Excepts to instruction number four: 

Excepts to instruction number seven : 

Excepts to instruction number eight as fol-
1(;\ws: 

''but you should consider any evidence 
offered with reference to its quality and 
suitableness for culinary purposes and 
whether or not there was at that time a 
market or place where the defendants 
might have reasonably expected to dispose 
of it." 

ExcP.ptR to that part of nu1nber nine as fol-
1 ( l"\1'.'-' • 

"but by a consideration of all uses for 
which it is adapted and to which it may 
be applied and consider that it is only the 
fair cash market value thereof if sold on 
the 1narket under ordinary circumstances 
for eash." 

552 Excepts to that portion of number ten reading 
as follows: 

"or the fact that the water is now saved 
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fr01n further evaporation or loss by reason 
of being enclosed in a pipe.'' 

Excepts to instruction number eleven. 

Excepts to number twelve in the use of the 
word "waters" wherever it appears in said in­
struction, in place of the word ''lands.'' 

Excepts to that portion of instruction number 
fourteen, reading: 

''In determining the value of the water 
taken by this proceeding, the same con­
siderations are to be regarded as in thf\ 
sale of property between private parties. 
The question is, just what was the water 
in question fairly worth in the market for 
cash as of the 15th day of June, 1939, viewed 
not merel¥ wi:th reference to the tuses to 
which it was formerly applied lbut with 
reference to the uses to which it was plain­
ly adapted as of the above date, that is to 
say, what was this water worth on Jun~ 
15, 1939, from the standpoint of any avail­
able use including the needs and wants of 

553 the town of Sigurd. '' 

Plaintiff further excepts to the court's refusal 
to give plaintiff's request number one. 

Plaintiff further excepts to the court's refusal 
to give plaintiff's request number two, and to 
the giving of the same by the court as modified. 

Plaintiff further excepts to the court's refusal 
to give plaintiff's request number three and 
to the giving of the same by the court as modi .. 
fie d. 

Plaintiff further excepts to the court's refusal 

,'I~ 
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to giYe plaintiff's request number foy.r and to 
the gidng· of the same by the court as modified. 

Plaintiff further excepts to the court's refm;;al 
to give plaintiff's request number five and to 
the giYittg of the same by the court as nlOdi­
fied. 

Plaintiff further excepts to the court ;s refusal 
to give plaintiff's request number six. 

Plaintiff further excepts to the court's refusal 
to give plaintiff's request number seven and to 
the giving of the same as modified. 
Plaintiff further excepts to the court's refusal 

to give plaintiff's request number eight and to 
g-iving of the same as modified. 

Plaintiff further excepts to the court's rerusal 
to give plaintiff's request number niue and to 
the giving of the same as modified 

Plail!tiff further excepts to the court's refusal 
to give plaintiff's request number ten and to 
the giving of the same as modified. 

Plaintiff further excepts to the court's refusal 
tn give plaintiff's request number eleven. 

554 Subsequently, the jury returned into court 
with the following special verdict : 

SPECIAL VERDICT 

(TITLE OF COURT AND CAUSE). 

''We the jury duly em panelled and sworn to 
try the issues in the above entitled cause, find 
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in favor of the defendants and against the 
plaintiff, as follows: 

1. How much water in quantity was actu­
ally diverted into plaintiff )s pipeline as of 
June 15, 1939 ~ crhis must be fixed either 
at .19 or .24 of a cubic second foot, or at 
some amount in between those two figures). 
Answer : .24. 
2. We find and award the defendants the 
sum of $1250 for the water actually s-

. taken. 

(That is for the portion of the year that 
defendants o\vn said water). 
3. We find and award the defendants the 
sum of $550 as damages to tlieir remain­
ing water rights not sought to be con­
demned by reason of its severance from 
the water condemned. 

E. C. BAGLEY2 Foreman.'' 
Dated, Richfield, Utah, April 3, A. D. 1940. 

LIST OF EXHIBITS 
Exhibits introduced in evidence in this case are 
enclosed in packet envelopes accompanying, 
and a part of, the transcript. The exhibits are 
as follows: 

PLAINTIFF'S EXHIBIT 3 - Ordinance of 
To"rn of Sigurd. 

PLAINTIFF'S EXHIBIT 4 -Certificate of 
State Engineer. 

( 

PLAINTIFF'S EXHIBIT 5 - Application of 
Town of Sigurd for water appropriation. JJ 

T 
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PL.AJXTIFF'S EXHIBIT 6- Application of 
Town of Sigurd for water appropriation. 

PLAI~TIFF'S EXHIBIT A- Plat of King's 
Meadow Canyon and Rosses Creek. 

PLAINTIFF'S EXHIBIT B ~ Water claim 
of G. W. Nebeker, Jr. 

PLAINTIFF'S EXHIBIT D- Decree adjudi­
cating The Sevier River System. 

PLAINTIFF'S EXHIBIT X - Report of J. 
Oscar Anderson. 

PLAINTIFF'S EXHIBIT 7 - Total Annual 
Rainfall, Richfield. 

PLAINTIFF'S EXHIBIT 8- Monthly Rain­
fall at Richfield. 

DEFENDANTS' EXHIBIT 1 - Abstract of 
Tract involved, in Sevier County. 

DEFENDANTS' EXHIBIT 2 - Abstract of 
Title; Nebeker, etal. 

MEMORANDUM:- Value of Water Taken by 
Town of Sigurd. 
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107 STIPULATION- SETTLING BILL OF EX· 
CEPTIONS. Filed September 11, 1940. 

108 CERTIFICATE OF JUDGE - TO TRANS­
CRIPT OF EVIDENCE AND RECORD. Filed 
September 11, 1940. 

INSTRUCTIONS TO THE .JURY 

(TITLE OF COURT AND CAUSE). 

56 Gentlemen of the Jury, you are instructed as 
follows: 

1. 
Plaintiff brings this action to take from the de­
fendants, according to the law of eminent do­
main, certain water rights as more particular­
ly hereinafter described. Defendants admit 
that the plaintiff has the right to take these 
waters, but allege that they are entitled to just 
compensation by reason of the taking in the 
aggregate sum of $6500.00. Plaintiff by way of 
reply denies that defendants are entitled to the 
amount of compensation and damage claimed. 

( 

The foregoing is merely a statement of the ~: 
written claims of the parties and is not to be 
considered by you as evidence in the case. 

The final issues for you to d~termine in this 
case becomes: 

1. Just how much water (in quantity) is 
actually taken from defendants in this pro­
f'eedjng? (This must be fixed either at .19 
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or .2-! of a cubic second foot, or at some 
amount in between those two figures). 

·) The value of said water. 

3. The n10ney value of the damages, if 
any, sustained by the defendants to their 
remaining water rights not sought to be 
condemned lJy reason of its severance from 
the waters condemned. 

3. 
The burden of proving damages to the extent 
asserted by defendants is on the defendants. 
But the law requires, independent of such rule, 
that you award to defendants just compen~ 
sation. 

4. 

You are charged t.hat the defendants in this 
action are the owners of sufficient of the 
waters actually taken by the plaintiff for 
domestic and stock watering purposes, to the 
extent shown by the evidence, the year around; 
that said def(;ndants are the owners of all the 
waters taken by plaintiff and ~ow flowing 
through its pipeline between May 1st and Octo­
ber 15th of each year; and half of the said 
waters between March 1st and May 1st of each 
year; that the plaintiff is the owner of all of 
the waters taken and now flowing through its 
pipeline (subject to defendants' domestic and 
gtock-watering- rights above mentioned) from 
Octo hPr 15th .to ~f arch 1st of each year; and is 
tlw rn.._~,lPT' of one-half of the said waters (now 
flowing- through its pipeline) between March 
1 .;:f a11d May 1st of each year; that defendants 
are the owners of the right to use all waters 
nnt tn1~0n h~~ thiR proceeding (that is not now 
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flowing down plaintiff's pipeline) in the locality 
in question. 

5. 

You are further instructed that in assessing 
the compensation and damages due the defend· 
ants by reason of the taking of the water in 
question that same must be assessed as of the 
15th day of June, 1939. 

6. 
You are further charged that the defendants, 
State of Utah, George W. Nebeker and Emiiy 

.,,Nebeker have agreed that only one verdict 
need be returned by you. Accordingly, you will 
assess and make such award as may be proper 
in behalf of_ the defendants jointly, and the court 
will subsequ'ently divide the amount of the ver~ 
diet between· saifi :parties as their interests may 

appear. 

7. 
Defendant~' theorv of this case is that plaintiff 
has taken from them about .24 c. f. s. which 
water now courses through plaintiff's pipeline 
which water was as of the 15th day of June, 
1939, reasonably worth $4,000. It is defend­
ants' further theory that plaintiff has daln­
aged their remaining water rights in the sum of 
$1,500. It becomes your duty to award defend~ 
ants just compensation for their injuries which 
awards must not exceed the an10unts, respective· 
ly above set out. 

8. 
In considering defendants' theory of this case 

( 

l! ~ 

,,· 

]I 
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you are charg·ed that the value of the waters 
taken is not controlled by the value of said 
water to the defendants for the ·purpose of 
which they haYe theretofore used it. Neither 
are you to be controlled in your determination 
of this question by its value to the plaintiff for 
the use it is now making of it, but you should 
consider any evidence offered with reference to 
its quantity and suitableness for culinary pur· 
poses and whether or not there was at that time 
a market or p.lace where the defendants might 
have reasonably expected to dispose of it. 

9. 

In considering and determining the compensa­
tion to be paid to the defendants for the water 
right taken, you must fix t~e actual fair cash 
market value of the water taken. In arriving at 
the fair market value of the water you are not to 
consider the price at which the water would sell 
for under special or extraordinary circunl­
stances but by a consideration of all uses for 
which it is adapted and to which it may be 
applied and consider that it is only the fair cash 
market value thereof if sold on the 1narket 
under ordinary circumstances for cash and not 
on time, and assun1e that the owp.er, is willing 
but not compelled to sell and the purchaser is 
buying but not compelled to buy. In determin­
ing the question of fair market value of tl1e 
water actually taken, considerat:ion must be 
O'iven bv vou to the value of the land affected 
b - ~ • 

in connection with the water rights taken for 
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the purpose of supplying the plaintiff with 
water. 

10. 
You are further instructed that in determin­
ing the market value of the waters actually 
taken you are to bear in mind that such things 
as the value of the improvements made by the 
plaintiff, or the fact that the water is now saved 
from further evaporation or loss by reason of 
being enclosed in a pipe, are not to be con­
sidered by you. The final question of this 
phase of the case is just how much water was 
taken from defendants and what was its fair 
cash market value as of June 15, 1939. 

11. 

In further considering defendants' claims you 
are charged that plaintiff by the installation 
of its municipal culinary system has taken 
part of the flow of Rosses creek thereby in 
effect separating the natural waters of said 
creek. In this regard, if it should appear to 
you from the evidence, that hy reason of the 
taking of the waters now flowing down pJain­
tiff 's pipeline that the waters remaining. in 
Rosses creek and Petersen creek have been so 
diminished in quantity to such an extent that 
they have become less valuable for the pur­
poses heretofore used, then you may proceed, 
after such a determination on your part, from 
a preponderance of the evidence, to award de­
fendants such damages for injuries to the 
waters not taken as may be just and proper in 
the premises. 

12. 
You are instructed, Gentlemen of the Jury, 
that in considering the amount of your award 
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to the defendants for damag-es, if any, to the 
remaining or other waters of the defendants, 
you are not to consider any speculative, imagin­
ary, or possible damages that may accrue to 
said remaining o~ other waters of the defend­
ants. You are to weigh the evidence touching 

the damag·es, if any, to the said remaining or 
other waters in the light of your experience and 
knowledge of values and damages, and from 
the testimony so viewed determine the reason­
able and natural resulting depreciation, if any, 
in the fair mark~t value of said remaining or 
other waters of the defendants that will result 
from the taking by the plaintiff of the waters. 
in question. And in determining this question 
you are required to give consideration to the 
value of the lands affected by the taking in con­
nection with the waters taken or injured. 

13. 

In fixing the fair market value of the water 
taken, and likewise in fixing the amount of 
damages, if any, to the remaining or other 
waters of the defendants resulting from the 
taking of that water, you may not permit the 
amounts of your awards to he influenced by 
the fact. if it be a fact, that the defendants are 
unwilling to sPll the water right taken or that 
the town of Sigurd needs the water taken for 
(lnlinnrv and domestic purposes, or because of 
the fadt that plaintiff is a municipal corpora­
tion. 

You are instructed that as the power of eminent 
domain is necessary for the public good, it 
would be unjust to require the plaintiff to pay 
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the defendants more than a fair price for the 
loss they will sustain by the appropriation of 
their property for the public good. On the 
other hand, the owners being compelled to part 
with their property, no matter how little, 
against their will, the law allows them just com­
pensation therefor. 

14. 

You are not required in this case to accept the 
amounts fixed by either of the parties as con­
stituting the damage in this case, but you may 
proceed and fix any amounts, not greater than 
proven by defendants and not less than fixed 
by plaintiff so long as you base such determin­
ation on evidence in the record and the instruc­
tions of the court. In determining the value of 
the water taken by this proceeding the same 
considerations are to be regarded as in the sale 
of property between private parties. The 
question is, just what was the water in question 
fairly worth in the market for cash as of the 
15th day of June, 1939, viewed not merely with 
reference to the uses to which it was formerly 
applied but Virith reference to' the uses to which 
it was plainly adapted as of the above date, 
that is to say, what was this water worth (on 
June 15, 1939) from the standpoint of any avail­
able use including the needs and wants of the 
town of Sigurd. And in case the evidence dis­
closes affirmatively that the defendants' water 
rights not condemned will be damaged to any 
extent, just compensation must be awarded by 
you for such injuries, also. The award you 
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make in this case 1nust forever compensate the 
defendants for any damages suffered by them 

15. 
Should you determine, from the evidence, that 
any witness has magnified or exaggerated or 
has minimized or depreciated either the value 
of the waters taken, of the damages, if any, to 
the waters not taken on account of his interest 
in this case or his prejudice or want of exper­
ience. knowledge or truthfulness, then you have 
the right and it is your duty to disregard the 
evidence of such witness insofar as the same is 
unjustly magnified or minimized or unjustly 
increased or diminished. 

16. 
Plaintiff's theory of this case as to the waters 
actually taken, is, that defendants only own 
the right to use said water during part of the 
year; that said waters have no market value 
except in connection' with grazing uses, that the 
value of defendants' lands have not been 
materially depreciated by the taking; that the 
manner of use of said waters by defendants 
justifies only a small or nominal market value 
being fixed by you ; and that the town has only 
taken .19 c. f. s. of water into its pipeline. 

17. 
As to defendants' waters not taken it is plain­
tiff's theory that defendants have suffered no 
injury or damage whatsoever because: 

1. The market value of their lands hru 
not been materially reduced by the taking. 
2. The flow of Petersen creek during the 
i rriga t~on season has not been diminished; 
3. The underground or percolating water 
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flow do.wn Rosses creek to Petersen creek 
and onto and through defendants' prem­
ises, if any, has not been interfered with 
or diminished in any respect. 

18. 

You may, if the evidence just~fies it, accept 
either the plaintiff's or defendants' theory of 
this case, and return your verdict accordingly, 
or ~ou may, from the evidence before you, 
accept either or both theories in part and re­
ject same in part. As to the waters actually 
taken your verdict must not exceed that asked 
by defendants and may be only nominal, if the 
evidence justifies it. As to the waters not taken 
but injured, if at all, your verdict may either 
bP. as thP. amount claimed by defendants, or in 
no amount, as claimed by plaintiff, or in some 
amount between the respe,ctive claims of ithe par­
tiPs as thP. evidence may show. 

19. 

By the preponderance of the evidence is meant 
the g-reater weight of the evidence, that which 
is the more convincing as to its truth. It is 
not necessarily determined by the number of 
witnes:;;es for or against a proposition, although, 
all other things being equal, it may be so de­
termined 

20. 

Evidence stricken out by the court and evidence 
offered but not admitted should be entirelv dis-
regarded hy the jury. You should conside; only ll, 

ar 
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sucl1 evidence as has been J.'ecelved and per­
nlitted to ren1ain in the case. 

21. 

You are the exclusive judg·es of all questions 
of fact, and of the credibility of witnesses. In 
judging· of their credibility you have the right 
to take into consideration their deportment on 
the witness stand, their interest, if any is 
shown, in the result of the suit, the reason~ 
ableness of their statements, their apparent 
frankness or candor, or the want of it; their 
opportunities to know and understand, and 
their capacity to remember. You have the right 
to consider any fact or_ circumstance in evi~ 

dence which in your judgment affects the cred­
ibility of any witness. If you believe fr01n the 
evidence that any witness who has testified in 
this case has knowingly and wilfully testified 
falsely to any material fact in this case, you 
may disregard the whole testimony of such 
witness, unless the witness is corroborated by 
other credible evidence or you may give such 
weigbt to the evidence of such witness on other 
points as you may think it entitled to; the jury 
are the exclusive judges of the weight of the 
testimony. You should weigh the evidence 
narefnlly and consider it altogPt~er. You 
should give such weight to inferences from the 
facts proved as in fairness you think they are 
entitled to. If you find a conflict in the evi· 
dence, you should reconcile it, if you can, upon 
any reasonable theory; if you cannot do so, then 
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you must determine for yourselves where the 
ultimate truth of the case is. 

22. 

You should consider all the evidence impartial­
ly, fairly, and without prejudice of any kind, 
and from such consideration, in connection 
with the instructions given you by the court, 
you should reach ,s:qch verdict as will do jus­
ti('.e between the parties. 

~ .~ ·.' ... --

23. 

These instructions, though numbered separate­
ly, should be construed together; each instruc­

. tion should be read and understood with ref. 
" erence to and as a part of the entire charge, and 

not:. as though each were intended to present 
th~ whole law of the case. 

24. 

The cQncu~rence of at least six members of the 
jury· is, necess.a~y to a verdict; and one. of the 
jurors shduld be- appointed foreman. If all of 
your number agree . upon a verdict it' ·may be 
signed by your foreman alone ; if less than all 
of your number agree upon a verdict, it-should 
be signed first hy ,the foreman and .. then by the 
other conc~uring jurors. 

You may take these instructions with you to the 
jury room and return them into court with 
your verdict. 

LEWIS JONES, District Judge. 
Dated April 3, 1940. 
Filed April 3, 1940. 

f 

39-44 Defendants' Requested Instructions are ~ . 
marked "given in substance, Jones, D. J." 
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PLAINTIFF'S REQUESTED INS'l'RUC­
TIONS. 

(TITLE OF COURT AND CAUSE). 

PLAIXTIFF'S REQUEST NO.1: 

±5 You are instructed, Gentlemen of the Jury, that 
you have four principal questions of fact to 
determine from the evidence before you in this 
case, namely: 

1. 
\Yhat was the fair market value on June 15, 
1939 of the land with the water right taken by 
the plaintiff J? 

2. 
\That was the fair market value on June 15, 
1939 of the land without the water right taken 
by the plaintiff? 

:t 
Is the fair market value of the remaining or 
other lands of the defendants depreciated in 
value by the taking of the water in the two 
springs in Rosses creek by the plaintiff in the 
manner shown by the evidence? 

4. 
If the fair market value on June 15, 1939 of 
the said remajning or other lands was depre~ 
ciated by the taking of said spring water by 
the plaintiff, what is the amount of such dam~ 
nges? 
Refused. 

JONES, D. J. 

PLAINTIFF'S REQUEST NO.2: 

46 You are instructed, Gentlemen of the Jury, that 
the burden is on the defendants to establish by 
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a preponderance or greater weight of the evi­
dence the fair market value of the land with the 
water right taken by the plaintiff as of .June 15, 
19:39; and, likewise, the burden is on the defend­
ants to establish by a preponderance or greater 
weight of the evidence the fair market value of 
the land without the water right taken by the 
plaintiff; and, likewise, the burden is on the 
defendants to establish by a preponderance or 
greater weight of the evidence the amount, if 
any, that the remaining or other lands of the 
defendants will he depreciated in value becaus.e 
of the taking by the plaintiff of the wat~r-s of 
the two springs in Rosses creek in the manner 
shown by the evidence. 

Given in substance. 

JONES. D. J. 

PLAINTIFF'S REJUEST NO. 3: 

47 You are instructed, Gentlemen of the Jury, that 
as the power of eminent domain is necessary 
for the public good, it would be unjust to re­
quire the plaintiff to pay the defendants more 
than a fair price for the loss they will sustain 
by the appropriation of their property for the 
public good. On the other hand, Gentlemen of 
the Jury, the owners being compelled to part 
with their property, no matter how little, against 
their will, the law allows them just compensa· 
tion therefor. Just compensation in this case 
is the difference between the fair market value 
of the land at the time of the taking with the 
water right and the fair market value of the 
land at the time of the taking without the water 
right, and the depreciation, if any, in the fair 
market value of the remaining or other lands 
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of the u.efendants by the taking of the waters 
by the plaintiff. 

Fir~t two sentences giYen. Reinmnder refused. 

JONES, D. J. 

PL .. :\IXTIFF'S REQUEST NO. 4: 

48 In considering and determining the cmnpen­
sation to be paid to the defendants for the 
water right taken, you must fix the actual rair 
cash market value of the land on which the 
,,-ater taken by the plaintiff was used as of 
June 15, 1939, but with the water right, and the 
actual fair cash market value of that same land 
as of June 15, 1939 without the water right 
taken by the plaintiff. In arriving at the fair 
market value of the land, both with and without 
the water right~ you are not to consider the price 
at which the land both with and without the 
water right would sell for under special or ex­
traordinary circumstances, but only the fair 
cash market value thereof if sold on the mar~ 
ket under ordinarv circumstances for cash. and 
not on time, and assume that the owner h-; 
selling but not compelled to sell and the pur­
chaser iR buying but not compelled to buy. 

Given in Rubstance. 

JONEB. D. J. 

PT.L\INTIFF 'S REQUEST NO. 5: 

49 You are instructed, Gentlemen of the Jury, that 
the fair market value of the land involved in 
this action, both with and without the water 
right, i~ not to be determined by its value for 
any particular use, but by a consideration of all 
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uses for which it is adapted and to which it 
may be applied, and it is only if the fair mar­
ket value of the remaining or other lands ui 
the defendants is diminished in value by thr 
taking of the water in the two springs in Rosses 
creek in the manner shown by the evidence that 
defendants are entitled to receive an award for 
depreciation in value of such remaining or 
other lands. 

Given in substance. 

JONES, D. J. 

PLAINTIFF'S REQUEST NO. 6: 

50 You are instructed, Gentlemen of the Jury, that 
in addition to determining and fixing the fair 
market value of the lands of the defendants on 
which the water right taken by Sigurd Town 
was used and the fair market value of that land 
with the water right as of June 15, 1939, you 
must also assess the amount of damages, if 
any, which will aecrue to the remaining or other 
lands of the defendants by the taking by the 
plaintiff of the water involved in this action 
from the two springs in Rosses creek. This 
damage, if any, you will determine by ascertainJ 
ing the fair market value of the said remaining 
other lands of the defendants as it was on June 
15, 1939, with the wa~er right taken by the 
plaintiff, and by deducting therefrom the fair 
market value of such property as of June 15, 
1939 without the water so taken by the plain­
tiff. The difference between these values, if 
there shall be any, will be the amount of the 
damage dol!e to said remaining or other lands 
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of the defendants by the taking by the plaintiff 
of the water in the two springs in Rosses creek 
~n the manner shown by the evidence. The law 
fixes thi~ n1ethod of ascertaining the damages 
and it is your duty to follow it. 

Refused. 
JONES, D. J. 

PLAINTIFF'S REQUEST NO. 7: 

51 You are instructed, Gentlemen of the Jury, that 
in considering the amount of your reward to 
the defendants for damages, if any, to the re­
maining or other lands of the defendants, you 
are not to consider any speculative, imaginary 
or possible damages that may accrue to said 
remaining or other lands. Yon are to we1gh 
the evidence touching the damages, if any, to 
the said remaining or other lands of the de­
fendants in the light of your experience and 
knowledge of values and damages, and from 
the testimony so viewed determine the reason­
able and natural resulting depreciation, if any, 
in the fair market value of said remaining or 
other lands of the defendants that will result 
from the taking by the pJaintiff of the water 
of the two springs in Rosses creek in the man­
ner shown by thP evidence. 

First eight lines given, remainder refused. 

JONES, D. J. 

PLAINTIFF'S REQUEST NO. 8: 

52 In fixing the fair market value of the land on 
which the water right taken by the plaintiff 
was used, both with and without that water, 
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and likewise in fixing the amount of damages, 
if any, to the remaining or other lands of the 
defendants resulting from the taking of that 
water, you may not permit the amounts of your 
awards to be influenced by the fact, if it be a 
fact, that the defendants are unwilling to sell 
the water right taken or that the Town of 
Sigurd needs the water taken for culinary and 
domestic purposes, or because of the fact that 
plaintiff is a municipal corporation. 

Given in substance. 

JONES, D. J. 

PLAINTIFF'S REQUEST NO. 9: 

53 You are instructed, Gentlemen of the Jury, that 
if you believe from the testimony that any wit­
ness has magnified or exaggerated, or has 
minimized or depreciated the value of the land 
on which the water taken was used, both with 
and without that water, or the damage, if any, 
to the remaining or other lands of the defend­
ants resulting from the taking of that water 
on account of his interest in this case or his 
prejudice or want of experience, knowledge or 
truthfulness, then, you have the right and it is 
your duty to disregard the evidence of such 
witness insofar as the same is unjustly magni­
fied or minimized or unjustly increased or 
diminished, either as to the value of the land 
both with and without water, or the damage, 
if any, to the remaining or other lands of the 
defendants resulting from the taking of the 
water in the two springs 'in Rosses creek. 

Given in substance. 
.f.,_ .... 

JONES, p .. J. 
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PL.A.INTIF]., 'S REQUEST NO. 10: 

54: lou are instructed, Gentlmnen of the Jury, that 
in weig-hing· the evidence and in detenuining 
the market values of the land, both with and 
without the water taken by the plaintiff, you 
are not to consider the amount of water diverted 
by the plaintiff into its pipeline at the springs 
in R.osses creek or (any improved conditions a.t 
said spring-s or in said Rosses creek by reason 
of the construction of plaintiff's pipeline and 
water works), but only the amount of water 
that the defendants have used or have been able 
to use from said Rosses creek under the con­
ditions existing at said springs and in said 
Rosses creek before plaintiff installed its water 
works. 

Part in parenthesis given, remainder refused. 

JONES, D. J. 

PLAINTIFF'S REQUEST NO. 11: 

55 You are instructed, Gentlemen of the Jury, that 
in weighing the evidence and in determining the 
market values of the lands, both with and with­
out the water taken by the plaintiff, you are 
not to value the water as pro~erty separate and 
distinct from the land; and you are further in­
structed that in arriving at the market value of 
the lands by the method already explained to 
you, you are not to consider the fact that the 
J?laintiff has diverted the water for the culinary 
use of its inhabitants. 

Refused. 

JONES, D. J. 
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VERDICT OF .JURY 

(TITLE OF COURT AND CAUSE). 

75 Special Verdict in Open Court. 
We, the jury em panelled and sworn to try the 
issues in the above entitled cause, find in favor 
of the defendants and against the plaintiff, as 
follows: 

1. How much water in quantity was actual­
ly diverted into plaintiff's pipeline as of 

-- .June 15, 1939 ~ (This must be fixed at .19 
or .24 of a cubic second foot. or at some 
amount in between those two figures). 
Answer: .24. 

2. We find and award the defendants the 
sun1 of $1,2'50 for the water actually so 
taken. 

(That is for the portion of the year that de­
fendants own said water). 

3. We find and award the defendants the 
sum of $550 as damages to their remain­
ing water rights not sought to be con 
demned by reason of its severance from th~ 
water condemned. 

E. C. BAGLEY, Foreman. 

D.!-.J~d, Richfield, Utah, April 3rd, A. D. 1940. 

Filed April 3, 1940. 
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MOTION FOR NEW TRIAL 

(TITLE OF COURT AND CAUS.E). 

76 Comes now Sigurd, a municipal corporation, 
plaintiff above named, and moves this Honor~ 
able Court to set aside the verdict herein and 
for a new trial of the action upon the following 
grounds: 

1. 
Irregularity in the proceedings of the court 
and the orders of the court by which the plain­
tiff was prevented from having a fair trial. 

2. 
Excessive damages, appearing to have been 
given under the influence of passion or pre­
judice. 

3. 
Insufficiency of the evidence to justify the ver­
dict, and that said verdict is against law. 

4. 
Errors in law occurring at the trial and ex­
cepted to or deemed accepted to by the plaintiff. 

The foregoing motion is made upon the records, 
files, papers, proceedings and minutes of the 
court in the above entitled cause. 

Dated this 6th day of April, 1940. 

\NM. A. HILTON, 
Attorney for Plaintiff. 

Duly verified. 

Served April 6, 1940. 
Filed April 8, 1940. 
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77 COST BILL 

(TITLE Oli, COUR'r AND CAUSE). 

Name Residence Distance Days Amt. 
Francis Peterson, Salina . . . 18 miies 7 days $24.60 
Geo. H. Peterson, Richfield. 4 miles 7 days 21.80 
John Sallales, Richfield . . . . 1mile 7 days. 21.20 
William Peterson, Glenwood 6 miles ,. days 22.20 
;Marion Case, Annabella . . . 7 miles 7 days 22.40 
Guy Jensen, Monroe . . . . . . . 11 miles 7 days 23.20 
Larue Ogden, Richfield . . . . 1 mile 7 days 21.20 
Mrs. John Sallales, Richfield 1 mile 7 days 21.20 
Orson Crouch, Richfield . . . 1 mile 7 days 21.20 
Frank Anderson, Richfield . 1 mile 7 days 21.20 
J. Oscar Anderson, Salina . . 18 miles 7 days 24.60 
.A. 0. 'l1ooley, Sigurd . . . . . . . 8 miles 7 days 22.60 
Lofgrern, Salt Lake City .. 165 miles 7 days 54.00 
Nielson, Gunnison . . . . . . . . . 35 miles 7 days 28.00 
Jury . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5.00 

TOTAL ........................ $354.4"0 

Served by mailing April 8, 1940. 

FHed AprilS. 1940. 

MOTION TO STRIKE AND OBJECTIONS 
TO COST BILL. 

(TITLE OF COURT AND CAUSE). 

78 Comes now the plaintiff in the above entitled 
action and makes the following motion and ob­
jections relating to the cost bill of defendants 
herein: 

L 
Plaintiff moves to strike the s.aid cost bill up­
on the ground and for the reason that the said 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



395 

cost bill was prematurely filed, entry of judg­
ment on the verdict being stayed by the court. 
Sec. 104-44-14, R .S. 1933. 

2. 
That the defendants are not entitled to costs 
as a matter of right, but costs may be allowed 
or not, and if allowed, may be apportioned be­
tween the parties on the same or adverse sides, 
in the discretion of the court. Sec. 104-61-18, 
R. S. 1933~ 

3. 
That costs being in the discretion of the court, 
plaintiff objects to the amount of said cost bill 
upon the ground that all of said witnesses were 
not in attendance during all of the seven days 
mentioned in said cost bill, and that witness 
fees, if allowed at all, should be allowed to said 
witnesses for only the. day or days on which they 
actually testified in said cause. 

4. 
That it is not right or just that any fees or 
mileage should be allowed Witness Lofgren, for 
the reason that he is and was during all of said 
trial an official of Defendant State of Utah, 
employed by the State Engineer of ·utah and 
paid a regular monthly salary, and that h~e 
appeared and testified in said cause, for De­
fendant State of Utah. 

r-rhr above motion and objections are based up­
on the files and records herein, and upon evi­
cl€mce to be adduced upon the hearing hereof. 

WM. A. ffiLTON, 
Attorney for Plaintiff. 

Filed A pril13, 1940. 
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FINDINGS O:H' FACT AND CONCLUSIONS 
OF LAW 

(TITLE OF COURT AND CAUSE). 

80 This cause coming on regularly for trial on the 
29th day of February, 1940, and having con­
tinued over the 1st day of March at which time 
the court took a recess until the 5th day of 
March, 1940 and having continued over the 6th 
day of March the court again taking a recess 
until the 1st day of April and then continuing 
until the 3rd day of April, 1940 at. which time 
the evidence having been completed on both 
sides and the parties having rested their case 
counsel having argued the matter to the jury 
and the court being fully advised in the prem­
ises now makes and enters its Findings of Fact 
and Conclusions of Law as follows: 

'1. 

rrhat the defendants, George W. Nebeker and 
Emily Nebeker are and at all times herein men­
tioned have been husband and wife. That plain­
tiff is and at all times herein mentioned has 
been a municipal corporation organized and eX· 

isting under and by virtue of the laws of t~e 
State of Utah and that said plaintiff brouglit 
this action tinder and pursuant to the provi­
sions of Section 15-7-4, 104-61-1, 104-61-20 Re­
'-'jsPd Statutes of Utah, 1933. 

That within the boundaries of the Southwest 
quarter of the Southeast Quarter and the 
Southeast Quarter of the Southwest Quarter, 
Section 28, Township 23 South, Range 1 West, 
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Salt Lake ::Meridian, in Sevier County, Utah, 
there are certain springs and seeps, the waters 
of which flow into a s1nall natural bed sonle­
times known as Ross's creek. 

3. 
81 That on and prior to the 26th day of December, 

1938 plaintiff constructed and completed a 
pipeline systen1 for the diversion and convey­
ance of said waters to the inhabitants of Sigurd 
Town and that ever since said date plaintiff 
and its inhabitants have been and are now us1ng 
the water of said springs and seeps for culinary, 
domestic and other purposes. 

4. 

That prior to the time of said diversion there 
was flowing from said seeps and springs a 
quantity of water in excess of one-fourth (1M) 
of a cubic foot per second of time of which 
water the plaintiff on the 26th day of Decen1~ 
ber, 1938 diverted and has ever since diverted 
through its pipeline fr01n Rosses creek and in­
to the town of Sigurd for tovm purposes afore~ 
said. 

5. 

That on the 7th of June, 1938 plaintiff filed an 
application in the office of the State Engineer 
of the State of Utah to divert one-half (lf2) of 
one cubic foot of water per second of the waters 
of said springs and seeps for use in the town 
of Sigurd by the inhabitants thereof for cui~ 

inary, domestic and other purposes and that the 
State Engineer thereafter in part granted and 
approved said application for the period from 
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October 16th to June 15th of the succeeding year 
subject to all prior rights. 

G. 
That the defendants, George W. Nebeker and 
Emily Nebeker have cdntracted to !Purchase 
from the defendant, State of Utah, the West 
Half of the Northwest Quarter, the Southeast 
Quarter of the Northeast Quarter and the 
North Half of the Southeast Quarter of Sec­
tion 20, Township 23 South, Range 1 West, Salt 
Lake Meridian, together with all water and 
ditch rights of every nature used in connection 
with said lands and that the waters of Rosses 
creek, including the springs and seeps hereto~ 
fore mentioned, are part of the waters now 
and for more than 50 years last past used in 
connection with said lands. And that because 
of said use for more than 50 years by defend­
ants and their predecessors in interest, they 
have become and are now entitled to the use of 
all said waters for irrigation, culinary and 
domestic purposes. And that they have at all 
times prior to the taking of ~aid water by the 
plaintiff as aforesaid used said waters and all 
of them from the lst. dav of Mav to the 15th 
day of October of each an·d every ~ear and that 

82 thev are entitled to and have used one-half 
( 1h) of said waters as ~foreEtaid from the: 1st day 
of March until the 1st day of May of each and 
every year, which rights so belonging to the 
defendants are prior and superior to any and 
all rjghts of the plaintiff by virtue of said 
r-nnlication to appropriate or otherwise. 

7. 
That the defendants are the owners of the 
right to use aU said waters for agricultural, 
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culinary and dorue::~tic purposes as heretofore 
set out and that the plaintiff has endeavored to 
purchase from the defendants their rights in 
::~aid springs and seeps. but that they have been 
unable to agree with plaintiff as to the value 
thereof. 

''That on the 5th day of May, 1939, at a special 
n1eeting of the Board of Trustees of the Town 
of Sigurd, duly called and held as by law re~ 
quir~'d, the Board of Trustees of the Town of 
Sigurd duly passed and adopted an ordinance, 
number A-4, entitled: 

'Ordinance authorizing and directing the 
commencement of condemnation proceed­
ings in the Sixth Judicial District Court in 
and for the County of Sevier, State of Utah, 
to acquire the waters of all springs and 
seeps tributary to Ross creek arising in 
the Southwest Quarter of the Southeast 
Quarter and the Southeast Quarter of the 
Southwest Quarter of Section 28, Town­
ship 23 South, Range 1 West, Salt Lake 
Meridian, in Sevier County, Utah, for use 
hy the inhabitants of the Town of Sigurd, 
Sevier County, Utah, as a water supply for 
C11linary and domestic purposes, and 
authorizing and directing the employment 
of legal and other services in connection 
therewith and the payment of the value of 
said springs and seeps to persons entitled 
+hpreto. aR ascertained by said court and 
declaring an eme:rgency.' 

That by said ordinance the Board of Trustees 
of the To·wn of Sigurd, plaintiff above named, 
declared that it was necessary for the public 
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good that the springs and seeps hereinabove 
mentioned and described be condemned and the 
waters thereof appropriated for the use of the 
inhabitants of the said Town of Sigurd. That 
said ordinance was duly passed and published 
on the 5th day of May, 1939. That the con­
demnation of said springs and seeps by sai<l 
Town was not protested by any resident tax· 
payer or any other person whomsoever within 
the time allowed by law thereafter or at all.'' 

That more than 50 years ago plaintiff and his 
predecessors in interest became the owners of 
the following described lands, towit: 

The West Half of the Northeast Quarter 
and the Southeast Quarter of the North­
east Quarter and the Northeast Quarter of 
the Southeast Quarter of Section 20, in 
Township 23 South, Range 1 West of the 
Salt Lake Meridian, containing 160 Acres 
more or less. 

Also the Northwest Quarter of the South­
east Quarter of Section 20, Township 23 
South, Range 1 West of the Salt Lake 
:Meridian, containing 40 Acres more or less. 
Containing in all 200 Acres, more or less. 

All of which lands were then barren and sterile 
but by means of irrigation have become highly 
valuable for the gTowing of the various crops 
common to this country. 

8. 

That for the purpose of irrigating said lands 
this defe.ndant. and his predecessors went upon 
a stream known as King's Meadow Canyon 
creek and diverted the same and all the waters 
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including the waters on the surface and under­
ground and used the same continuously there .. 
afrer and have, excepting for the acts of the 
plaintiff, continued to use said. waters for the 
irrigation and cultivation of said lands, and for 
culin~ry, domestic, and stock watering pur­
poses. Tha~ there is tributary to said King's 
Meadow Canyon creek a stream of water flow 
ing above and beneath the ground known as 
Petersen creek and that tributary to said Peter­
sen creek is the stream heretofore referred to, 
including the springs and seeps, as Rosses creek 
all of which waters during all of said time ha:ve 
been used by defendants and their predecessors 
for the irrigation of said lands and that by vir· 
tue of the irrigation and cultivation of said 
lands they have become highly valuable as farm 
lands and for residential purposes. That he• 
cause of the taking of said water by the plain­
tiff and its effect upon the remaining portion 
of the waters flowing down said creeks and be­
cause of the injuries suffered as a result of 
said taking and the damages arising- therefrom 
to the aforesaid lands the defendants have been 
dama,g·ed and that for the purpose of determin­
ing the value of the water so taken by the plain­
tiff and the amount thereof and the injuries to 
the lands belonging to defendants and the 
waterR not taken by them these questions have 
been submitted to ~ jury and the jury has reJ 
turned into court their verdict in words and 
figures, as follows, towi t : 

SPECIAL VERDICT IN OPEN COURT 

84 We the Jury dulv em panelled and sworn to try ' . ' . . 
the issues in the above entitled cause, find In 
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favor of the defendants and against the plain· 
tiff, as follows: 

1. 

How much water in quantity was actually 
diverted into plaintiff's pipeline as of June 
15th, 1939~ (This must be fixed either at .19 
or .24 of a cubic second foot, or at some amount 
in between those two figures). 
Answer: .24. 

2. 
We find and award the defendants the sum of 
$1,250 for the water actually so taken. crhat is 
for the portion of the year that defendants own 
said water). 

3. 

We find and award the defendants the sum of 
$550 as damages to their remaining water rights 
not sought to be condemned by reason of its 
severance from the water condemned. 

(Signed) E. C. BAGLEY, Foreman. 

Dat~d, Richfield, Utah, April 3rd, A. D. 1940. 

Which special verdict this court accQpts and 
approves aR a finding of fact ·with the same 
force and effect as though eaeh of said three 
questions put to the jury had been determined 
by the court itself, as a fact, sitting without a 
jury. 

9. 
The court further finds that at the time plain· 
tiff filed an application in the office of the 
State Engineer to divert all waters described 
in paragraph five of these findings, that the 
defendants were the owners of the right to use 
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all of said waters, both surface and under­
gTound between ~lay 1st and October 15th of 
each year, and one-half of said waters between 
~larch 1st and l\Iay 1st of each year, so that on 
the date of filing the said application there was 
unappropriated '"aters "Tithin the Rosses can­
yon between October 15th and March 1st as to 
the entire flow, and between l\farch 1st and May 
1st as to one-half of said flow, and that by rea­
son of the perfection of said application in the 
State Engineer's office the plaintiff became 
and now is the owner of the right to use all of 
said waters between October 15th and March 
1st of each year, and one-half of said waters 
between March 1st. and May 1st of each year. 

10. 
That the defendants and their predecessors 
appropriated all of the waters in and near 
Rosses canyon (excepting during the period of 
time as shown by the preceding paragraph) 
prior to the year 1900, and said defendants and 
their predecessors have continuously, adverse­
ly, openly, and notoriously used said waters 
each and every year, and that said waters have 
been so used for irrigation, stock watering, and 
domestic purposes as one system, and that the 
taking away qf part of said wat~rs from said 
~vRtPm has resulted in a diminution of the re­
maining- water rights. 

11. 
~rhat except as hereinbefore specifically found 
otherwiRe, the court finds that each and all of 
the alleg"ations of the answers of the de­
fendants~ are true and correct, while the 
allegations of plaintiff's complaint and re­
ply are untrue and incorrect. 
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CONCLUSIONS OIP LA \V 

86 As Conclusions of Law from the foregoing 
facts the court finds: 

1. 
That the use to which the said water is to be 
applied is use authorized by law. 

2. 
That the taking is necessary to such use and 
that it is not now appropriate to any other use. 

3. 
That the defendants are the owners of a right 
to use all of the waters of the springs and seeps 
of Rosses creek from May 1st to October 15th 
of each year and one-half of said waters from 
March 1st to May 1st of each year. 

4. 
That the plaintiff has taken of water belonging 
to the defendants and diverted it into its pipe­
line twenty-four hundredths ( .24) of a cubic 
foot of water per second of the flow of Rosses 
creek, and is so diverting the source. 

5. 
That the plaintiff is and ever since the 26th 
day of December, 1938 has heen in possession 
and enjoying the use of said water but that no 
order of the court was on the 26th day of De­
cember. 1938 entered authorizing plaintiff to 
take possession of the said water but that de­
fendants have made no demand for a return 
to them of said ·waters. 
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6. 
rfhat the defendants are entitled to be eOlll­

pen~ated for the reasonable value of the water 
taken by plaintiff as of the 15th day of June, 
1939, tog-ether with interest thereon at the rate 
of six ( t:><>) percent per annum from the 15th 
of June, 1939, in the penal sum of $1250.00. 

7. 
That the defendants are entitled to be compen~ 
sated for the damages done or the losses suf­
fered to the remaining waters in said streams, 
taking into consideration the value of the lands 
upon which they were used for culinary, irriga­
tion and stock watering purposes as aforesaid 
as a result of the taking of said waters by 
plaintiff, in the sum of $550.00 with interest. 

8. 

87 That the award of the jury shou1d be and is 
hereby by the court adopted as the amount de­
defPndants are entitled to recover for the tak­
ing of said waters and the damages to the 
property as aforesaid. 

9. 
That defendants are entitled to recover their 
costs expended in the trial of this action. 

Signed this 13th day of 11:ay~ A. D. 1940, within 
the Sixth Judicial District of the State of Utah, 
and forwarded to the Clerk of the District 
Court at Richfield by mail. 

LEWIS JONES, District Judge. 

Filed May 14, 1940. 
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COST BILL 

('l'ITLE OF COURT AND CAUSE). 

N arne Residence Miles Days Amt. 
:b-,rancis Peterson, Salina. 18 mi. 7 days $24.60 
Geo. H Peterson, Richfield 4 mi. 7 days 21.80 
John Sallales, Richfield. . 1 mi. 7 days 21.20 
Wm. Peterson, Glenwood. 6mi. 7 days 22.20 
Marion Case, Annabella. . 7 mi 7 days 22.40 
Guy Jensen, Monroe . . . . 11 mi 7 days 23.20 
Larue Ogden, Richfield. . 1 mi. 7 days 21.20 
Mrs. J. Sallales, Richfield 1 mi. 7 days 21.20 
Orson Crouch, Richfield. . 1 mi. 7 days 21.20 
Frank Anderson, Richfield 1 mi. 7 days 21.20 
J~ Oscar Anderson, Salina 18 mi. 7 days 24.60 
A. 0. Tooley, Sigurd. . . . . 8 mi. 7 days 22.60 
Lofgren, Salt Lake City .. 165mi 7 days 54.00 
Nielson, Gunnison . . . . . . . 35 mi 7 days 28.00 
Jury . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5.00 

TOTAL ........................ $354.40 

SPrved May 20, 1940. 

Filed May 2Q, 1940. 

MOTION TO STRIKE AND OBJECTIONS 
TO COST BILL. 

(TITLE OF COURT AND CAUSE}. 

89 Comes now the plaintiff in the above entitled 
action and makes the following motion and ob­
jections relating to the cost bill of defendants 
herein and dated May 20, 1940: 

1. 
Plaintiff moves to strike the said cost bill upon 
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the ground and for the reason that the said 
cost bill was prematurely filed, entry of judg­
ment being stayed by the court. Sec. 104-44-14, 

R. S. 1933. 

2. 

That the defendants are not entitled to costs 
ns a matter of right, but costs may be allowed 
or _ not, and if allowed, may be apportioned 
between the parties on the same or adverse 
sides, in the discretion of the court. Sec. 
104-61-18, R. S. 1933. 

3. 
That costs being in the discretion of the court, 
plaintiff objects to the amount of said cost bill 
upon the ground that all of said witnesses were 
not in attendance during all of the seven days 
mentioned in said cost bill, and that witness 
fees, if allowed at all, should be allowed to said 
witnesses for only the day or days on which 
they actually testified in said cause. 

4. 

That it is not right or just that any fees or 
mileage should be allowed Witness Lofgren, for 
the reason that he is and was during all of said . 
trial an official of Defendant State of Utah, em­
ployed by the State Engineer of Utah and paid 
a regular monthly salary, and that he appeared 
and testified in ·'said cause, for Defendant 

State of Utah. 

The above motion and objections are based up-
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on the files and records herein, and upon ~vi­
dence to be adduced upon the hearing hereof. 

WM. A. HILTON, 
Attorney for Plaintiff. 

Duly verified. 

Filed May 25, 1940 . 

. JUDGMENT 

(TITLE OF COURT AND CAUSE). 

91 This cause having come on regularly for trial 
on the 29th day of February, 1940, and having 
continued over the 1st day of March at which 
time the court took a recess until the 5th day 
of March, 1940, and having continued over the 
6th day of March the court again taking a re­
cess until the 1st day of April and then continu­
ing until the 3rd day of April, 1940, and the 
cause having been duly tried before the court 
and a jury and the jury having returned their 
verdict therein which verdict is in words and 
figurers as follows, towit: 

SPECIAL VERDICT, IN OPEN COURT 

We, the jury, duly empaneHed and sworn to 
trv the issues in the above entitled cause, find 
in. favor of the defendants and against the plain­
tiff, as follows: 

l. 
How much water in quantity was actually di­
verted into plaintiff's pipeline as of June 15, 
19391 (This must be fixed either at .19 or .24 
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of a cubic second foot, or at some amount in 
between those two figures . 
. A.nswer: . :24. 

6) 

9:? \Y e find and award the defendants the sum of 
$1,230 for the water actually so taken. (That is 
for the portion of the year that defendants own 
said water). 

3. 

\Y e find and award the defendants the sum of 
$550 as damages to their remaining water rights 
not sought to be condemned by reason of its 
severance from the water condemned. 
Dated, Richfield, Utah, April 3rd, A. D. 1940. 

(Signed) E. C. BAGLEY, Foreman 

and the court having found and determined 
that the use to which the water rights herein­
after described are to be applied is a public 
use authorized by law and that the taking of 
said water rights is necessary to such use; 
Findings of Fact and Conclusions of Law hav­
ing been heretofore filed with the clerk of this 
court, now on motion of N. J. Bates and T. A. 
Hunt. Esqs., 

It is Ordered, Adjudged and Decreed: 

1. 

'rhat the defendants are the owners of the right 
to the use of all of the water of Rosses creek 
and springs and seeps tributary thereto in 
RPvier County, Utah, for the period from May 
1st to October 15th of each year~ and are thP 
o"\\'llers of the right to the use of one-half of 
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said waters during the period from March 1st 
to May 1st of each year and that said rights are 
prior and superior to any right to said waters 
which is owned and held by the plaintiff. 

2. 
That the plaintiff is the owner of the right to 
the use of the waters of said Rosses creek to­
gether with tributary springs and seeps for the 
period from October 16th to but not including 
March 1st of each year~ and is the owner of 
one-half of said water during the period from 
March 1st to May 1st of each year. 

3. 

That the plaintiff take and acquire by this con­
demnation proceeding in fee .24 of a cubic 
foot per second of the waters rising and flow­
ing from said Rosses creek and tributary 
springs and seeps belonging to defendants, as 
set forth in paragraph one above. and that 
the plaintiff pay as compensation to the de-

93 fendants within thirty days from date of entry 
hereof the amounts ascertained by said verdict 
as follows: Flow of water taken - $1250.00, 
damage to other water not taken, $550.00, to~ 
gether with interest on both of said sums at the 
rate of six percent per annum from the 15th 
day of June, 1939 and together with costs of 
this proceeding. 

Dated this 23rd day of May, 1940, within the 
6th Judicial District. 

LEWIS JONES, District Judge, 
Presiding. 

Filed 1\fay 27, 1940. 
/ .. 
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94 COST BILL 

(TITLE OF COUR'r Al~D CAUSE). 

K arne Residence .Miles Days Arnt. 
Francis Peterson7 Salina. 18 n1i. 7 days $24.60 
Geo. H. Peterson, Richfield 4 mi. 7 days 21.80 
John Sallales7 Richfield . . 1 mi. 7 days 21.20 
"\Ym. Pet~rson, Glenwood. 8 mi. 7 days 22.20 
Marion Case, Annabella.. 7 mi. 7 days 22.40 
Guy Jensen, Monroe . . . . 11 mi. 7 days 23.20 
Larue Ogden, Richfield. . 1 mi. 2 days 6.20 
~Irs. J. Sallales, Richfield 1 mi. 7 days 21.20 
Orson Crouch, Richfield. . 1 mi. 7 days 2'1.20 
Frank Anderson, Richfield 1 mi. 7 days 21.20 
J. Oscar Anderson, Salina 18 mi 4 days 15.60 
A. 0. Tooley, Sigurd. . . . . 8 mi. 7 days 22.60 
Lofgren, Salt Lake City .. 165 mi. 33.00 
Nie~son, Gunnison . . . . . . . 35 mi. 1 day 10.00 
Jury . . . . . . . . . . . . . . . . . . . . . . . . 5.00 

TOTAL ....... . 

Served June 3, 1940. 

Filed June 3, 1940. 

...... $291.40 

NOTICE OF ENTRY OF JUDGMENT 

(TITLE OF COURT AND CAUSE). 

95 Notice of Entry of Judgment to the Plaintiff, 
Above Named, and Mr. William A. Hilton, 
Esq., Its Attorney: 

You and Each of You} will please take notice 
that Judgment has been signed, filed and en­
tered in the above entitled cause, awarding to 
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the plaintiff .24 of a cubic foot of water per 
second fron1 the spring area in Rosses creek in 
fe simple upon the payment to the defendants 
as compensation within thirty days from the 
entry of said judgment of the sum of OnE~ 
rrhousand, Two Hundred Fifty and no/100 
($1,250.00) Dollars for the water so taken, and 
Five Hundred Fifty and no/100 ($550.00) Dol­
lars damage to the water not taken and interest 
on both of said sums at_ the rate of six ( 6o/o) 
percent per annum from the 15th day of June, 
1939, together with costs to the defendant. 

T. A. HUNT, 
N.J. BATES, 

Attorneys for Defendants, 
George W. Nebeker and 
Emily Nebeker. 

Duly verified. 

Filed June 4. 1940 

Served by mail June 4, 1940. 

'i '(. 

:MOTION TO STRIKE. AND OBJECTIONS 
TO COST BILL. 

(TITLE OF COURT AND CAUSE). 

96 Comes now the plaintiff in the above entitled 
action and makes the following motion and ob­
jections relating to the cost bill of defendants 
herein and dated June 3, 1940: 

1. 
Plaintiff moves to strike the said cost bill upon 
the ground and for the reason that the said 
cost bill was not filed and served within the 
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time as required by law. Sec. 104-44-1-!, R. S. 
1933. 

•) 

That the defendants are not entitled to costs 
~i::; a n1atter of right, but costs Inay be allowed 
or not, and if allowed, n1ay be apportioned be­
tween the parties on the same or adverse sides, 
i::-1 tho discretion of the court. Sec. 104-61-18, 
R. 8.1933 

3. 

That costs being in the discretion of the court, 
plaintiff objects to the amount of said cost bill 
upon the g·round that all of said witnesses were 
not in attendance during all of the seven days 
mentioned in said cost bill~ and that witness 
f~es, if allowed at all, should be allowed to said 
witnesses for only the day or days on which 
they actually testified in said cause. 

4. 

That it. is not right or just that any fees or 
mileage should be allowed \Vitness Lofgren, 
for the reason that he is and was during all of 
said trial an officiaL of defendant State of 
Utah, employed by the State Engineer of Utah 
and paid a regular monthly salary, and that he 
appeared and testified in said cause for defend· 
ant State of Utah 

The above motion and objections are based up­
on the files and records herein and upon the evi­
dence to be adduced upon the hearing hereof. 

WM. A. IDLTON; 
Attorney for Plaintiff. 

Duly verified. 
Filed Jlfbe 10, 1940. 
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ORDER EXTENDING TIME TO FILE BILL 
OF EXCEPTIONS. 

(TITLE OF COURT AND CAUSE). 

98 Good cause appearing therefor, it is hereby 
ordered that the plaintiff above named have 
to and including the first day of August, 1940, 
in which to prepare, serve and file bill of ex­
ceptions in the above entitled cause. 

Dated at Brigham, Utah, this 25th day of June, 
1940. 

LEWIS ,JONE8, Judge, Presiding. 

DENIAL OF MOTION FOR NEW TRIAL 

t'riTL}J OF COURT AND CAUSE). 

98~ This cause came on regularly for hearing 
at this time in open court on the motion of the 
plaintiff for a new trial. vVilliam A. Hilton 
appearing as attorney for the plaintiff and 
N.J. Bates, T. A~ Hunt and E. J. Skeen appear­
ing as attorneys for the defendant, George W. 
Nebeker and State of Utah. The court after 
considering and hearing the arguments and 
considering the records and files herein and be­
ing fully advise9- in the premises, orders that 
the motion for a new trial be and the same is 
hereby denied. The court feels that there was 
no substantial error. It is further ordered that 
the motion to strike the various cost bills here­
in be and the same is hereby taken under ad­
visement and the motion of the defendant for 
payment of the judgment or that the plaintiff 
turn over the water to the defendant is herel:y 
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takt.a under advisement and the attorneys for 
the plaintiff and the defendant may submit 
authorities on this question. 
In open court, July 10, 1940. 

LE\\~IS JONES, Presiding _Judge. 
Attest: 
MARIOX BIRD, Clerk. 
(Seal). 

AFFIDAVIT 

Cl'ITLE OF COURT AND CAUSE). 

STATE OF UTAH, ) 
) ss. 

COUNTY OF SEVIER ) 
99 George W. Nebeker being first duly sworn on 

his oath deposes and says that the above en­
titled action was commenced on the 18th day of 
June, 1939 by filing Complaint and service of 
Summons. 
That at the time of the commencement of said 
action the plaintiff was and is more than six 
(6) months prior thereto had been in exclusive 
and unlawful possession of the water which was 
the subject of said action; that at or about the 
time of the commencement of said action the 
plaintiff without giving notice to the defendant 
as required by law, moved the court and pro~ 
cured the court in said cause under the provi~ 
sions of Section 104-61-10 of the -Revised Stat­
utes of Utah, 1933 to issue its order authoriz~ 
ing and permitting the plaintiff to occupy the 
premises and divert and use the water sought 
to he conrlemned in this action pending th£. ac~ 
tion and that said plaintiff has ever since the 
i~:;::uance of said order had and maintained the 
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exclusive use, enjoyment and possession there­
of and is now in the exclusive possession and 
enjoyment thereof; that thereafter and in the 
month of April, 1940, a trial of said cause was 
had and the question submitted to the jury as 
to the reasonable value of the property sought 
to be condemned and the injury and damages 
to remaining water rights not condemned and 
that the jury duly returned its verdict in said 
cause on the 3rd day of April, 1940; that there­
after and on the 14th day of May, 1940, the 
court made and entered its Findings of Fact 
and Conclusions of Law in sa'id case wherein 
and whereby the court formally adopted and 

100 made part of its Findings the Verdict of the 
Jury so returned in the court and that there­
after pursuant to the Findings of Fact and 
Conclusions of Law so made and entered by the 
court, the court caused to be filed and entered 
in said cause on the 27th day of May, 1940, itR 
Judgment. wherein anrl whereby the court found 
and ordered that the plaintiff pay as compen­
sation to the defendants within 30 days from 
date of entry thereof the amounh; ascertained 
by said verdict as follows : 

Flow of water taken ............. $1250.00 
Damage to other water taken. . . . . 550.00 
r:eogether with interest on both of said 
sums ati the rate of six (6%) percent pBr an­
num from the 15th day of June, 1939 and 
together with the costs of this proceeding 

that thereafter and on the 4th day of June, 
1940, notice of entry of judgment was given by 
attorneys for defendants to the attorneys for 
the plaintiff by depositing said notice in the 
United States Post Office at Richfield, Utah, in 
an e-nvrlope securely sealed and postage pre .. 
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paid addn"ssed to ""\\"illiam A. Hilton, 1201 Con .. 
tinental Bank Building, Salt Lake City, Utah, 
all of which fnrts n1ore fully appear fron1 the 
records an.d files in thi::; cause. 
That although more than thirty (30) days since 
the entry of said final judgment requiring the 
plaintiff to pay to the defendant the surr1s of 
money as aforesaid has passed the said plain­
tiff has failed and refused to make said pay~ 
ment or any part thereof; that the plaintiff is 
a municipal corporation and that the n1oney 
found to be due the defendant as aforesaid and 
so ordered to be paid, cannot be 1nade on ex~ 
ecution for which reasons and all of them. the 
defendants are entitled to have returned to 
them forthwith the water heretofore taken 
wrongfully and unlawfully and at all times since 
about the 15th of December, 1938 so held and 
possessed wrongfully and unlawfully by said 
plaintiff because of and for the foregoing rea­
sons the defendants pray that an order of this 
court forthwith issue annuling and voiding the 
order of the court heretofore entered purport­
ing to authorize the plaintiff to be and remain 
in possession of the described water and direct­
ing and requiring the plaintiff forthwith to re­
turn said water and the use thereof to the de­
fendants and to cease and desist from further 
interfering with the defendants in their free 
and una1stnrbed n~e thereof. 

G. W. NEBEKER.. 
Subscribed and sworn to before me this lOth 
da:V of July, A. D. 1940. 

T. A. HUNT, Notary Public. 
(Seal). Reside-nce: Richfield, Utah. 
M v commission expires : July 11, 1941. 
Filed July 11, 1940. 
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MOTION 
('l'ITLE OF COUR'l' AND CAUSE). 

102 Come now the above narned defendants and 
move the court for an order annulling and void­
ing the order of the court heretofore entered 
in the above entitled cause on the 22'nd day of 
June, 1939) purporting to permit and authorize 
the plaintiff to occupy the premises and divert 
and use certain water in plaintiff's complaint 
specifically described and for a further order 
of the court authorizing and permitting the de­
fendants to resume possession and to repossess 
the water in said complaint and in said order 
specifically referred to and restraining and 
enjoining_ the plaintiff, its agents, servants and 
attorneys from in any manner or at all inter­
fering with plaintiff in the free undisturbed 
use and enjoyment of the water in said com­
plaint specifically described and referred to. 
Dated this lOth day of July, A. D. 1940 

T.A.HUNT, 
N.J. BATES, 

Attorneys for Defendant~ 
Filed July 11, 1940. 

NOTICE OF APPEAL 
(TITLE OF COURT AND CAUSE). 

103 To the State of Utah, and to Hon. Joseph Chez, 
Attorney General of Utah, S. D. Huffaker, 
Assistant Attorney General, and E. J. 
Skeen, Special Assistant Attorney General, 
Its Attorneys: 

To George W. Nebeker and Emily Nebeker, and 
to N. J. Bates and T. A. Hunt, Their At­
torneys: 

You, and Each of You, Will Please Take Notice 
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that the plaintiff Sigurd, a municipal corpora­
tion of the State of Utah, in the above entitled 
action, hereby appeals to the Supren1e Court 
of the State of Utah, from the judgment entered 
by the above entitled court on the 27th day of 
~[ay, 1940, and fron1 the whole thereof, where­
in, in a condemnation proceeding, the court de­
termined the title to the water right and a jury, 
by special verdict, fixed the value of said water 
right, which special verdict was adopted by the 
court and made a part of said judgment, and 
also appeals from the order of the court deny­
ing the motion of plaintiff for a new trial made 
and entered in said court in said cause on the 
lOth day of July, 1940. (No undertaking on 
appeal required of the plaintiff Sigurd, a muni~ 
cipal corporation of the State of Utah, under 
Section 104-,54-18, R. S. 1933). 
Dated this 15th day of July, 1940. 

WM. A. HILTON., 
Attorney for Plaintiff Sigurd. 

Received copy of the foregoing notice of appeal 
this 15th day of July, 1940. 

E. J. SKEEN, 
Special Assistant Attorney 
General of U tal1, 

Attorneys for Defendant 
State of Utah. 

Received copy of the foregoing Notice of 
Appeal this 16th day of July, 1940. 

N. J. BATES AND 

T. A. HUNT, 
Attorneys for Defendants 
George W. Nebeker and 
Emily Nebeker. 

Filed July 16, 1940. ,. , 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



420 

104 ORDER EXTENDING TIM.E to File Bill of 
Exceptions: Filed July 30, 1940. 

ORDER RETAXING COSTS AND DENYING 
MOTION TO DIS~\IISS PROCEEDINGS. 

(TITLE OF COURT AND CAUSE). 

105 Plaintiff's motions to strike andjor retax costs 
and defendants' motion for repossession of the 
water in dispute or to require plaintiff to de­
posit the money award heretofore made with 
the clerk having heretofore been argued to the 
court with Wm. A. Hilton, Esq. appearing for 
the plaintiff and N. J. Bates, T. A. Hunt, and 
E. J. Skeen, Esqs., appearing for the defend­
ants and the court now being sufficiently ad­
vised in the premises, now 
Orders, that defendants' costs should be, and 
accordingly are, taxes in the sum of $291.40 
and the clerk of this court directed to enter 
said amount in the judgment heretofore entered 
and also to docket samP in the judgment docket, 
and it is further 

OrdPred, that plaintiff's motions to strike 
should be and are denied, and it is further 

Ordered, that defendants' motion for repos­
~'Pssion of the \Vater condemned or for a deposit 
of the money value of the same as fixed by the 
iury and arrP~ted hy the court is denied, with­
out prejudice. 

Datefl thi~ Clth clav of September, 1940, within 
the Sixth Judicial District. 

LE\VIS JONES, District Judge, 
Presiding. 

Fi]P(l Reptemlwr 10, 1940. 
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ME~lURANDUM 

(TITLE OF COURT AND CAUSE). 

106 After reading the briefs and the cases cited I 
have become convinced that at least one of the 
three cost bills filed by the defendants was legal 
and proper. Therefore all 1notions to strike are 
denied and the costs taxed in the sum of $291.40 
(this being the s1nallest amount claimed). A 
formal written order is this day being for­
warded to the clerk to this effect. 

As to the defendants' motion that plaintiff 
either deposit the money or be required to sur­
render back the possession of the water, I feel 
that the only proper thing to do under the cir­
cumstances (notice of appeal having been 
served and filed) is to deny this motion with­
out prejudice with leave to the defendants to 
reurge this matter either after the remittitur 
comes down or at any subsequent time upon a 
showing tl~at the appeal is not being diligently 
prosecuted. 

I think that this disposes of aU pending mat­
ters in this action at the present time. If there 
are other things undisposed of ,I invite coun­
sel to informally call them to my attention. 

Dated this 5th day of September, 1940. 

LEWIS JONES, District Judge, 
Presiding. 

Filed September 10, 1940. 

109 CLERK'S CERTIFICATE T 0 TRANS­
CRIPT. Filed September 11, 1940. 
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ASSIGNMENTS OF ERROR 

(TITLE OF COURT AND CAUSE). 

Comes now the plaintiff and appellant, Sigurd, 
a municipal corporation of the State of Utah, 
in the above entitled cause and makes the fol­
lowing assignments of error upon which it re­
lies for reversal of the judgment of the Sixth 
Judicial District Court in and for Sevier 
County, Utah: 

I. 
The trial court erred in finding, as stated in its 
fourth finding of fact, 

"That prior to the time of said diversion 
there was flowing from said seeps and 
springs a quantity of water in excess of 
one-fourth of a cubic foot per second of 
time of which water the plaintiff on the 
26th day of December, 1938, diverted and 
has ever since diverted through its pipe­
line from Rosses creek and into the town 
of Sigurd for town purposm; aforesaid,'' 

as such finding, and the whole thereof, is not 
sust.ained by the evidence, ·as the evidence 
shows that there were no measurements of said 
water prior to the time it was diverted into 
the pipeline of plaintiff, and the evidence fur­
ther shows that the greatest amount of water 
ever diverted into plaintiff's pipeline was .24 
c. f. s. (Tr. 81; Ab. 397). 

II. 

'fhe trial court erred in finding, as stated in 
its sixth finding ·or-facf, that 

''The defendants, George ·vv. Nebeker and 
Emily Nebeker, have contracted to pur-
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chase from the defendant, State of Utah, 
the \Yest Half of the Northwest Quarter of 
Section 20, To"·nship 23 South, Rang-e 1 
\Vest of_ Salt Lake Meridian, together with 
all water and ditch rights of every nature 
used in connection with said lands and that 
the waters of Rosses creek, including the 
springs and seeps heretofore mentioned, 
are part of the waters now and for more 
than 50 years last past used in connection 
with said lands, and tliat because of said 
use for more·' than 50 years by defendants 
and their predecessors in interest they have 
become and now are entitled to the use of 
all said waters for irrigation, culinary 
and domestic purposes, and th&t they have 
at all times prior to the taking of said 
water bv the plaintiff as aforesaid used 
said waters and all of them fron1 the 1st 
r10."" of :.ray to the 15th day of October o£ 
~ach and every year and that they are en­
titled to and have used one-half (lj~) of said . 
~"a ters as aforesaid from the tst day of 
1\f arch until the 1st day of 1\1ay of each ~ma 
every year, whieh rights so belonging to 
the defendants are prior and superior to 
anv and all rig-hts of the plaintiff by virtue 
of said application to appropriate or other­
wise,'' 

as such finding-s (Tr. 81: A b. 397) are not sus­
tained hy the eYidenee but are contrary to the 
Pvidence, and the clear preponderance thereof. 

m. 
"rhe trial court erred in finding, as stated in 
ih~ seventh finding of fact, 

''That the defendants are t11e owners of the 
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right to use all said waters for agricultural, 
culinary and domestic purposes as hereto­
fore set out, and that the plaintiff has en­
deavored to purchase from the defendants 
their rights. in said springs and seeps but 
that they have been unable to agree with 
plaintiff as to the value thereof" ... and 

''That more than 50 years ago plaintiff and 
his predecessors in interest became the 
owners of the following described lands, 
towit: The West Half of the Northwest 
Quarter and the Southeast Quarter of the 
Northeast Quarter and the Northeast Quar­
ter of the Southeast Quarter of Section 20, 
Township 23 South, .Range 1 West of the 
Salt Lake Meridian, containing 160 acres 
more or less, also the Northwest Quarter 
of the Southeast Quarter of Section 20, 
Township 23 South, Range 1 West of Sal1 
Lake Meridian, containing 40 acres, morf 
or less,'' 

(Tr. 82-83; Ab. 398-401), as such findings are 
not sustained bv the evidence but are contrary 
to the evidenc~, and the clear preponderance. 
thereof. 

IV. 

The trial court erred in finding, aR stated in its 
eighth finding of fact (firRt Rix lineR), 

"That for the purpose of irrigating said 
lands this defendant and his predecessors 
went upon a stream known as King's 
Meadow Canyon creek and diverted the 
same and al1 of the waters including the 
waters on the surface and underground and 
nsed the same continually thereafter and 
hrvr~, exc0pting for the acts of the plain4 
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tiff, continued to use said waters for the 
irrigation and cultivation of s.aid lands, and 
for culinary, domestic and stock watering 
purposes,'' and (tenth and eleventh lines) 
''all of which water during all of said time 
haYe been used by defendants and their 
predecessors for the irrigation of said 
lands.'' 

(Tr. 83; Ab. 40), as said findings are not sus­
tained by the evidence and are contrary to the 
?vidence. and the clear preponderance thereof. 

v. 
The trial court erred in including in its find­
ings of fact on the title to the water right all 
that part of finding No. 8, relating to damages, 
commencing with the words, "That because of 
the taking'' in line thirteen thereof and extend­
ing through and including all the remainder of 
said finding No. 8, which includes the verdict 
of the jury. and the acceptance and approyal of 
the verdict as a finding- of fact by the court 
(Tr. 83 to 85; Ab. 400 to 4-02) because such 
findings are exclusively the function of the jury 
and out~ide of the province of the court. 

VI. 

The trial court erred in finding, as stated in ita 
finding of fact No. 9 

"That at the time the plaintiff filed an 
application in the offire of the State Engin­
eer to divert all waters described in p~r­
a!fraph V of these findings, that the de­
fendants were the owners of the right to 
use all of said waters hoth surface ~nd 
underground between May 1st and OctobPr 
15th of each year, and one-half of said 
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waters between March 1st and May 1st of 
each year,'' 

(Tr. 85, Ab. 402), as said findings are not sup­
ported by the evidence and are contrary to the 
evidence, and the clear preponderance threof. 

VII. 
The trial court erred in making its finding of 
fact No. 10, and the whole thereof, (Tr. 85 ;Ab. 
402), because the statements in said finding 
are not supported by the evidence, but are 
contrary to the evidence, and the clear pre­
ponderance thereof. 

VITI. 
The trial court erred in making its finding of 
fact No. 11, and the whole thereof, (Tr. 85; Ab. 
403), because the statements in said finding are 
not supported by the evidence and are contrary 
to the evidence, and the clear preponderance~ 
thereof. 

IX. 
The trial court erred in making its conclusion 
of law No. 3, (Tr. 86; Ab. 404), for the reason 
that said conclusion is without support in the 
evidence and IS contrary thereto and is con­
trary to law. 

X. 
The trial eou-r:t erred in making its conclusion 
of law No. 4, (Tr. 86; Ab. 404), for the reason 
that said conclusion is without support in the 
evidence and is contrary thereto and is con­
trary to law. 

XI. 
The trial court erred in rnaking its conclusion of 
lawN o. 5, (Tr. 86; A b. 404), for the reason that 
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said conclusion is without support in the evt­
dence and is contrary thereto. a·nd is contrary 
to la·w. 

XII. 
The trial court erred in Inaking its conclusion 
of law Ko. 6, (Tr. 86; Ab. 405), for the reason 
that said conclusion is without support in the 
evidence and Is contrary thereto and is con­
trary to law. 

XITI. 

The trial court erred in making its conclusion 
of law No. 7, (Tr. 86; Ab. 405), for the reason 
that said conclusion is without support in the 
evidence and is contrary thereto and il!. con­
trary to law. 

XIV. 
The trial court erred in making its conclusion 
of law No. 8, (Tr. 86-87; Ab. 404-405), for the 
reason that said conclusion is without support 
in the evidence and is contrary thereto and is 
contrary to law. 

XV. 

The trial court erred in making its conclusion 
of law No. 9, wherein· it concludes that the de­
fendants are entitled to their costs expended in 
t.he action, (Tr. 87; Ab. 405), for the reason 
that said conclusion is contrary to law. 

XVI. 

The trial court erred in entering its decree 
wherein it decided that the defendants were 
the owners of the right to use all of the waters 
of Rosses creek and seeps for the period from 
'Thfay 1st to October 15th of each year and one-
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half of said waters from Ma-:_·ch 1st to May h;t 
of each year, and wherein it ordered the plain­
tiff to pay to the defendants within thirty days 
from the date of entry of said decree the amount 
ascertained by said verdict, ( Tr. 91 to 93; A b. 
408 to 410), for the reason that said decree is 
without support in such respects and is con­
trary to the evidence, and the clear preponder­
ance thereof, and that such judgment and de­
cree is contrary to law. 

XVII. 

The trial court erred in not making and filing 
findings of fact and conclusions of law and de­
cree in writing on the issues of title before sub­
mitting the question of damage to the jury, for 
fb.e reason that the court was without jurisdic­
tion to proeeed in a manner contrary to that 
preRcribed by law 

XVIII. 

The trial court erred in giving to the jury that 
portion of its instruction No. 2, wherein it in­
structed the jury as follows: 

"L Just how much water (in quantity) is 
actually taken from defend::tnts in this pro­
cP-eding~ (This must be fixed at .19 or .24 
of a second foot, or at some amount -in be­
tween those two figures) '' 

(Tr. 57; Ab. 346), for the reason that there was 
no direct evidence on the amount of water 
actually taken on June 15. 1939, and that titlCl 
to said water and the quantity of water taken 
was for the court to decide and not thp jury, 
and f"r the further rea::;on that EVlid portion of 
the instruction is not a proper statement of tho 
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la\r applicable to the facts in evidence, and. that 
the giving of it was contrary to and against the 
law. 

XIX. 

The trial court erred in giving to the jury its 
instruction N"o. 4, (Tr. 59; Ab. 346). 

XX. 

The trial court erred in giving to the jury its. in­
struction No. 7, (Tr. 61; Ab. 348). 

XXI. 

The trial court erred in giving to the jury the 
following portions of its instruction No. 8, 
towit: 

''In considering defendants' theory of this 
case you are charged that the value of the 
waters taken is not controlled by the value 
of said water to the defendants for the 
purpose for which they have theretofore 
w~ed it." . . . "But you should consider 
any evidence offered with reference to its 
quantity and suitableness for culinary pur­
poses and whether or not there was at that 
time a market or place where the defend­
ants might have reasonably expected \to 
cli~pose of it." (Tr. 62; Ab. 348). 

XXII. 

'rhe trjal court erred in giving to the jury the 
following portion of its instruction No. 9, towit: 

"But by a consideration of all uses for 
which jt is adapted and to which it may be 
applied and consider that it is only the fair 
rn c-h market value thereof if sold on the 
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1narket under ordinary circumstances for 
cash." (Tr. 63; Ab. 348). 

XXIII. 
The trial court erred in giving to the jury the 
following portion of its instruction No. 10, 
towit: 

''Or the fact that the water is now saved 
from further evaporation or loss by reason 
of being enclosed in a pipe.'' ( Tr. 64; .A b. 
349). 

XXIV. 

'The trial court erred in giving to the jury its 
instruction No. 11. (Tr. 65; .Ab. 349). 

XXV. 
The trial court erred in using and including the 
word ''waters'' in lines 3, 5, 7 and 12 of its 
instruction No. 12 to the jury in place of the 
word "lands." (Tr. 66; Ab. 350). 

XXVI. 
The trial court erred in giving to the jury the 
following portion of its instruction No. 14, towit: 

"In determining the value of the water 
taken by this proceeding the same consid­
erations are to be regarded as in the sale 
of property between private parties. The 
question is, just what was the water in 
question fairly worth in the market for cash 
as of the 15th day of June, 1939, viewed 
not merely with reference to the uses to 
which it was formerly applied but with ref­
erence to the uses to which it was plainly 
adapted as of the above date, that is to 
c:r.y, what wa~ this water worth (on June 
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15th, 1939) from the standpoh1t of any 
available use including the needs and wants 
of the town of Sigurd~'' (1'r. 68; Ab. 351). 

XXVII. 
The trial court erred in its refusal to give 
plaintiff's requested instruction No.1. (Tr. 45; 
Ab. 385). 

XXVIII. 
The trial court erred in i~ refusal to give 
plaintiff's requested instruction No. 2. (Tr. 
46; _t\.b. 385). 

XXIX. 
The trial court erred in its refusal to give 
plaintiff's requested instruction No. 3. (Tr. 
47; Ab. 386). 

XXX. 

The trial court erred in its refusal to give 
plaintiff's requested instruction No. 4. (Tr. 
48; A b. 387). 

XXXI. 
The trial court erred in its refusal to give 
plaintiff's requested instruction No. 5. (Tr. 
49; A b. 387). 

XXXII. 
The trial court erred in its refusal to give 
plaintiff's requested instruction No. 6. (Tr. 
50; Ab. 388). 

XXXIII. 
The trial court erred in its refusal to give 
plaintiff's requested instruction No. 7. ('l'r. 
51; Ab. 389). 

XXXIV. 
The trial court erred in its refusal to give 
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plaintiff's requested instruction No. 8. (Tr. 
52; Ab. 389). 

XXXV. 
The trial court erred in its refusal to give 
pliantiff's requested instruction No. 9. (Tr. 
53 ; A b. 390). 

XXXVI. 

The trial court erred in its refusal to give 
plaintiff's requested instruction No. 10. (Tr. 
54; Ab. 391). 

XXXVII. 

The trial court erred in its refusal to give 
plaintiff's requested instruction No. 11. ( Tr. 
55; Ab. 391). 

XXXVIII. 
The trial court erred in denying· plaintiff's 
motion for new trial. (Tr. 981j2 ; A.b. 414). 

vVherefore, the plaintiff prays that the decreo 
and judgment of the trial court be reversed and 
that a new trial be granted. 

Respectfully submitted. 

WM. A. HILTON, 
Attorney for Appellant. 

Received copy of the foregoing assign1nents of 
error this ...... day of November, 1940. 

E. D. SKEEN, 
Special Assistant Attorney 
General for the State of Utah. 
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S'fATE OF UTAH, ) 
) ss. 

COUNTY OF SALT LAKE) 

\Yn1. A. Hilton, being first duly sworn, i:lays: 
That he is attorney for the Plaintiff-Appellant 
in the above entitled cause, and that on the ..... 
day of K ovember, 1940, he served the fore­
going Assignments of Error on Defendants 
George \Y. X ebeke1· and Emily Nebeker by en­
closing a tn1e copy of the said Assignments of 
Error in the United States Post Office at Salt 
Lake City, Utah, in a sealed envelope, bearing 
proper postage, and addressed to the attorneys 
of the said Defendants George W. Nebeker and 
Bmily Nebeker as follows: "Mr. N. J. Bates, 
Attorney-at-Law, Richfield, Utah/' and "Mr. 
T. A. Hunt. Attorney-at-Law, Richfield, Utah." 
That there is a regular, daily United States 
mail between Salt Lake City, Utah and 
Richfield, Utah. 

WM. A. ffiLTON. 

Subscribed and sworn to before me this ..... . 
day of November, 1940. 

Notary Public, 
Residing at Salt Lake City, Ut.ah. 

My Commission Expires : ................... . 
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