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IN THE SUPREME COURT OF THE STATE OF UTAH

G. DALE FILAKE and CYNTHIA
R. FLAKE, husband and wife,

Plaintiffs-Respondents,

DUANE A. FRANDSEN,

)

)

)

vs )
)

)

Defendant~Appellant. )

Case No. 15309

APPELIANT'S BRIEF

STATEMENT OF THE MNATURE OF THE CASE

This is a civil case wherein the Appellant appeals the
granting of Respondents' Motion for Summary Judgment, and also

appeals the denial of Appellant's Motion for Summary Judgment.
DISPOSITION IN THE LOWER COURT

This matter came before the Honorable Edward Sheya, Judge
of the Seventh Judicial District Court for Carbon County on
Respondents' and Appellant's Motions for Summary Judgment on
May 31, 1977. The Court granted Respondents’' Motion and in

doing so denied Appellant's Motion.
RELIEF SOUGHT ON APPEAL

t's action
versal of the lower Cour
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in granting Respondents' Motion for Summary Judgment, ang
’ asy

this Court to.order the Court below to grant Appellant's
Motion for Summary Judgment.

Appellant has a valid common law Tetaining lien on the
water stock in question because he rendered professional
services for which he was not compensated, and he gained
possession of the stock in the course of providing Professiey
services.

Appellant also has a statutory charging lien on the wate:
stock by virtue of his compliance with Utah Code Anno., Sec.
78-51-41 (1953 as amended), which provides for an attorney's
lien upon a Judgment procured in his client's favor and the
proceeds of the Judgment.

Thirdly, Appellant's Motion for Summary Judgment should
have been granted because Respondents failed to comply with
Rule 56(e) of the Utah Rules of Civil Procedure, which re-
quires that a party must object to a Motion for Summary Judqe
by filing responses to it, in order to prevent the Motion fix

being granted.
STATEMENT OF FACIS

Early in 1974 Appellant's clients, Maurice and Evie May
L'Heureux, sued Ray and Maribelle Wareham over a dispute
regarding a Sales Contract wherein Appellant's clients were
purchasers and Warehams werxe sellers. The certificate of

Swater lstoaknatw Algguendiqor ﬁmm@ﬁ@sl&mtm@aﬁfﬁ of WS RN, Sthg\ proper
Library Services and Technology Act, administered by the Utah State Library. ;
Machine-generated OCR, may contain errors. k
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at 1issue in the Wareham suit. Judgment was granted in favor

of Wareham by Seventh Judicial District Court Judge Edward

sheya, but later a Motion for a New Trial was granted. Before

the new trial was heard, the parties negotiated a settlement,

and Judgment was entered on December 20, 1974, in accordance

with the terms of the settlement. That Judgment ordered

Appellant’'s clients to deliver to the Warehams $13,481.21
plus interest, and also ordered Warehams to deliver the sub-
ject water stock, which Wareham delivered to Appellant as

attorney in the case. Appellant's clients did not pay for the

Appellant's services in the Wareham suit, and Appellant re-
tained possession of the water stock certificate asserting an
attorney's lien until payment of Appellant's fee of $3,000.05.
Appellant's clients then sold the farm which they had
bought £rom Warehams to Respondents in this action. Included
in this sale was the water stock which Appellant still held
in his possession under an attorney's lien pending compensation
for legal services rendered during the Wareham suit.
Appellant's clients moved to Missouri and have not paid
him for his legal services. Respondents later sold the sub-
ject water stock to Utah Power and Light Company. Utah Power
and Light paid for the stock and then demanded possession.
Appellant declined to deliver the stock to Utah Power
and Light, and has at all times maintained possession of it
and asserted an attorney’'s lien pending payment for legal
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

services rendeﬂad Services and Technology Act, administered by the Utah State Library.
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Respondents filed suit against Appellant on January 7

1977, seeking to compel delivery of the Sstock. Appellant
moved to dismiss on the ground that Respondents were not
ea]

parties in interest as required by Rule 17(a) of the Utap

Rules of Civil Procedure, having sold the Stock to Utah pey
e

and Light, and having been paid therefore. The Motien wag

denied.

Appellant then filed an Answer alleging that Res pondent;
were not real parties in interest, that Respondents had faily
to join Appellant's former clients as indispensible Parties,
and asserting an attorney's lien on the stock. On April 25,
1377, Respondent moved for Summary Judgment and filed a SUper
ing affidavit. '

On May 6, 1977, Appellant filed an objection to Res ponder|
Motion for Summary Judgment as required by Rule 56(e) of the
Utah Rules of Civil Procedure, and also moved for Summary
Judgment in his favor, with a supporting affidavit. Responde
did not file any counter-affidavits and did not respond to
Appellant's Motion for Summary Judgment, other than by oral
argument at the hearing.

On June 2, 1977, the lower Court granted Respondents'
Motion for Summary Judgment, and in so doing denied Appell#t
Motion for Summary Judgment. Appellant now petitions the Utd
Supreme Court to reverse the lower Court and order the granti:

of Appellant's Motion for Summary Judgment.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library. k
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ARGUMENT
POINT 1

THE LOWER COURT COMMITTED REVERSIBLE ERR

i OR RANT
RESPONDENTS' MOTION FOR SUMMARY JUDGMENT ANgnsgVYINé
APPELLANT'S MCTION FOR SUMMARY JUDGMENT, BECAUSE NO
MATERIAL FACT WAS AT ISSUE AS TO APPELLANT 'S COMMBN LAW

RETAINING LIEN ON THE WATER STOCK CE
POSSESSION, FITFICATE T m1s

NG

It is well established within the law that attorney's
liens are divided into retaining liens, founded upon possession,

and charging liens, founded upon a Judgment. It is stated

in 3 A.L.R. 24 at page 148:

"Attorneys' liens are divided, according to their nature,
into two classes: (1) general, possessory, or retaining
liens; and (2) charging or special liens. The former,
which is generally a common law lien, attaches to all
property, papers, books, documents, securities, and moneys
of the client coming into the hands of the attorney in
the course of his professional employment, and gives him
the right to retain possession thereof as security for
costs, disbursements, and charges not only in the par-
ticular cause in which they come into his possession, but
for all costs, disbursements, and charges due him for
other professional employment and business. This lien

is, however, generally speaking, a passive one, and cannot
ordinarily be actively enforced either at law or in equity.
The special or charging lien, on the other hand, which

is one given to the attorney for his services rendered

in procuring a Judgment, Decree, or award for his client,
may be actively enforced in appropriate proceedings
therefore."

It is clear then that for a retaining lien to exist the
client must owe the attorney for legal services or other bus-
iness charges and the attorney must have in his possession
some "property, papers, documents, securities”" etc. which belong
to the client, and which came into the attorney's possession

in the,SouEse L. Professional employment. These tests are

hrary. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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Plainly met in the instant case. Appellant provided val b
uaq le

legal services for his client in the litigation with Mr
& M

Wareham and was not compensated therefore. And the Subject
c

water stock, belonging to the client, came into Appellant’
S

possession in the course of professional employment, name]
Y

in accordance with the settlement and Judgment in the Wareh
an
suit.

The leading Utah case on retaining liens is Midvale Mot

Inc. vs Saunders 21 U.2d 181, 442 P.24 93§ (1968) .

In that Casé
the plaintiff lost at the trial level, but on appeal Judgment
was reversed. Thereafter difficulties developed between the
plaintiff and its attorney and the attorney withdrew. The at.
torney then asserted a charging lien on the files, Pleadings
and the property involved in the law suit pursuant to Utahc«w
Anno. Sec. 78-51-41, 1953 as amended. In holding that no
charging lien existed because the attorney had not procured
a Judgment in his client's favor as required by the statute,
the Utah Supreme Court was careful to point out that a restain.
ing lien may still exist even though the statutory requirement;
for a charging lien had not been met. ‘
Speaking for an unanimous Court, Mr. Justice Ellett state
"The Court Ibelow]) attempted to declare a lien when the
statute LU.C.A. 78-51-411 gave none. If counsel was
justified in withdrawing from the case he had a common
law retaining lien and still has it. . . but he has no
charging lien on plaintiff's property”. 442 P.2d at
940 (empnasis added)

Thus it 1s clear that Utah, like most states, has a coma

Jawrretaiming [lien, sepavrate-fromiand. independent iRf skhe statut
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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charging lien. The Court realized that to rule otherwise

would be to hold that an attorney has no remedy at all against

the client who refuses to compensate him for services rendered
’

unless a Judgment is obtained. Such a holding would leave

the attorney defenseless with regard to services rendered

other than in actual litigation. For many attorneys most of

their time is spent in advising clients in matters which do

not involve litigation or Judgments. Estate planning, advising
pusinesses, conducting real estate transactions and drafti#g
contracts are just a few of many examples of vital and frequent
attorney functions which do not necessarily involve litigation
and Judgments. The attorney certainly must have recourse to

a retaining lien in these situations if a client.fails to pay.
In fact one of the very purposes of a retaining lien is t§
provide a remedy against unjust enrichment in those cases where
a charging lien does not apply.

It is equally clear that it is immaterial that someone
other than the original client is seeking to deprive Appellant
of his lien in this case. It is well settled in most juris-
dictions that the mere attempted transfer of rights in the
subject property by the client to a third party cannot serve
to extinqguish retaining liens altogether because they are
possessory in nature and all a client would have to do to defraud
his attorney would be to sell or give the subject property

away whenever the attorney sought reimbursement for valuabl

Semi@e]svallze S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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As early as 1927 oklah is i in 34
7 oma faced this issue ip %

Baker, 252 P. 834 (Okla. 1927). In that Case an attorney i,
$

hired to recover 160 acres of ais client's land. Before gugy
ment was rendered the client secretly compromised wWith the
adverse party and conveyed the property to him. The Oklahom,
Supreme Court held that the attorney retained his lien on the
property for services rendered, dispite the attempted ¢onveyy:
Likewise, Appellant in the present case has a valid retaining
lien on the water stock which was not extinguished by Res pong;
purchase of the same. The lien continues until the attorney
has given up possession or until he has been compensated for
his services.

It is also clear that the stock in question in this case
is the type of property which is subject to a common law re- ‘
taining lien. It is stated in 3 A.L.R. 2d at p. 148 as quote
above that retaining liens attach: to "all property, papers,
books, documents, securities, and moneys coming into the hand

of the attorney in the course of his professicnal employment.

In 7 ¢.J.S. Attorney and Client Sec. 210 at 1141 it is stated

that retaining liens are an attorney'’'s right to retain posses-
sion of "all documents, money, or other property of ais cliem
ceming into his hands professionally.”

While not distinguishing between a retaing lien and a

charging lien Clark et al vs O'Domnell, 187 P. 534 (Colo. 13

is illustrative of the majority rule that such attorney's

rs actuall
s/ul#»%nﬁmﬁPEJvX\ BQE/W?pA'X/mg /9 (/1911_ 10N D' mugﬁ)\ zﬁr}mumu of U%urum and Library Servi Y

rary Services
Library Services and Technology Act, administered by the Utah State Library.
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drafted by the attorney, but also to Other property, securities

or certificates of stock belonging to tnhe client but in the

possession of the attorney. In that case the attorney was

retained to enforce a Sales Contract by which his client had

ht 700,
poug 000 shares of stock in the Mexico~Wyoming Petroleum
company. The attorney was successful and the Court delivered
the stock to the attorney for the sole purpose of transferring
it to his client. Upon the client's refusal to compensate
the attorney, the attorney asserted a lien and was upheld by
the Colorado Supreme Court.

Likewise, in the instant case, Appellant asserts a retain-
ing lien upon the water stock belonging to his client and which
came into Appellant's possession in the course of professional
employment, namely the stock certificate and other documents which
were delivered upon the payment of the money to Warehams in
satisfaction of the Judgment in the Wareham case.

Further it is well settled in Utah that a Motion for
Summary Judgment must be granted where the pleadings, even if
proved, would not provide a basis for recovery. Rule 56(c)
of the Utah Rules of Civil Procedure states in part:

"The Judgment sought shall be rendered fortawith if the

pleadings, depositions, answer to interrogatives, and

admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material
fact and that the moving party is entitled to Summary

Judgment as a matter of law.”

An analysis of the Respondents' pleadings shows that
there are no genuine issues of material fact which would kar

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Serviges

recovery under L&wrétadindigndien. dheoryy n.Theseriginal Complaint
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merely alleges that the Respondents pPurchased the stock aftg,
it came into Appellant's possession as a result of the Judgy,
in the Wareham suit. Assuming such to be true, a common lay
retaining lien takes precedence over the subsequent Purchage,
as a matter of law. To preserve the attorney's interest in:
property in his possession is the very function of the retay
lien.

The affidavit in support of Respondents' Motion for
Summary Judgment merely alleges that Respondents paid for the
water stock, instructed Appellant to deliver Possession, thy
Respondents desire to sell the stock, that Appellant was
plaintiff's attorney in the Wareham suit and that there was y
Judgment rendered in his clients' favor. Even if Respondent;s
affidavit were to be taken as factually correct in all respec
Appellant would still be entitled to Summary Judgment as a
matter of law because the common law retaining lien does not
rest upon a Judgment. Appellant has a common law retaining
lien in the water stock as long as he retains possession and

remains unpaid for services he rendered to his client.
POINT 2

THE LOWER COURT COMMITTED REVERSIBLE ERROR IN GRANTING
RESPONDENTS ' MOTION FOR SUMMARY JUDGMENT AND DENYING
APPELIANT'S MOTION FOR SUMMARY JUDGMENT, BECAUSE NO
MATERIAL FACT WAS AT ISSUE AS TO APPELIANT'S STATUTORY
CHARGING LIEN ON THE WATER STOCK CERTIFICATE IN HIS
POSSESSION.

At common law the attorney's special or charging lien i

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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an equitable right to have the fees and costs due to him £
or

services in a suit secured to hinm Out of the Judgment or

recovery in that particular suit,

The lien is based on the Principle of equity that plain-
tiff should not be allowed to appropriate the whole of a Judg-

ment in his favor without Paying thereout for the services of

his attorney in obtaining such Judgment. The charging lien

binds the award or Judgment which has been obtained through
the attorney's efforts, and prevents a client from receiviang

the fruits of his attorney's labors without compensating him

for his services.

For this common law charging lien to exist there must
have been unpaid attorney's fees for legal services rendered
in that particular cause of action, a Judgment, and appro-
priate notice. If these elements were present, a lien attached
to the cause of action. However, this common law charging
lien has been replaced by Utah Code Anno., Sec. 78-51-41 (1953
as amended), which reads in full as follows:

"The compensation of an attorney and counselor for his
services is governed by agreement, express or implied,
which is not restrained by law. From the commencement
of an action, or the service of an Answer containing

a Counterclaim, the attorney who appears for a party
has a lien upon his client's cause of action or Counter-
claim, which attaches to a verdict, report, decision, or
Judgment in his client's favor and to the proceeds thereof
in whosoever hands they may come, and cannot be affected
by any settlement between the parties before or after
Judgment.”

Several things are clear from the above statutory lan=-

guaﬁ%mm/ IE M@/t(lum#qnu 1"§/)/{Fp§gﬂ‘)f}¥/ (&Em%}(}&MF;OH‘FIN.\FHI?U/ $IF\%ZEI‘5»§E//78R }Lx‘/(‘(ﬁ\

Library Services and Technology Act, administered by the Utah State Library.
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applies to sexvices performed in liti ation The statyt
&itig . Y e

says, "From commencement of an action, or the Service of 3
n

Answer containing a Counterclaim, the attorney. . . has a3
lien. . ." This language indicates that Utah, like most
states, has codified its charging lien but remains Silent g4
to the common law retaining lien. It is Appellant's POsitig
that this statute does not exclude the other type of common
law attorney's lien, namely the common law retaining lien,
Second, the statute only protects plaintiff's attorneys,
and defendant's attorneys who have filed Counterclaims. This
further narrowing of the statutory charging lien argues eveq
more strongly for the retention of the common law retaining
lien to protect attorneys who represent clients in capacitie
other than in litigation or where the litigant is a defendap
not asserting a Counterclaim. It is also clear that Appellay
is protected by the statute in spite of the narrow language
because he represented the plaintiff in the Wareham suit.
Third, the statutory charging lien attaches to "verdict,
report, decision or Judgment in his Ithe attorney’'sl client's
favor and the proceeds thereof." For the statute to apply
the attorney must have obtained a Judgment in his client's
favor. That Appellant did so here is clear. It ig at this

point that the present case diverges from the Midvale Motors

case, supra. In that case the plaintiff lost at the trial,
and then the Judgment was reversed on appeal. It was immediat,

i i attorne
s,ﬁ&?ﬁﬁﬁ,EE,%E,,ZLFEXEEFEP} that difficulties arose and the Y

. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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withdrew from the case. The Court reasoned that the attorney

nad left his client as he had found him, with a lawsuit yet

to be tried, and that therefore there was no Judgment to which

a charging lien could attach. The relevant language from the

court's opinion is as follows:

"The statute I78-51-411 gives a lien to the attorney

on the fruits of his laborxr 80 as to protect him against
an unjust enrichment on the part of a nonpaying client.
It is not intended to give a general lien on any other
assets of the client. If the attorney's work is sterile
and produces no fruit, then he has no lien. Here counsel
for plaintiff produced no fruit from his labor. He lost
the case in the Court belocw and then had to labor on an
appeal to put his client back in status quo. When he
withdrew from the case, he left the plaintiff practically

as he found it, viz., with a lawsuit yet to be tried."
442 P.24 at p. 940.

contrast the Midvale Motors case with what happened in the

present case. Here the Court rendered a Judgment against the
plaintiff and then granted a Motion for a New Trial upon certain
igsues. 1If the scenario had stopped there, this case would have

been similar to Midvale Motors. But here Appellant took the

additional step of negotiating a settlement to the satisfaction
of his client which made the new trial unnscessary. The fruits
of this settlement were included in the final Judgment, giving
to the plaintiff, among other things, the water stock at issue
here, in exchange for the stipulated price.

Thus it is clear that Appellant went beyond the facts of
Midvale Motors and obtained, by a successful Motion for Naw
Trial and by faverable negotiation, Judgment favorable in
Paﬁnm39m§%§/5%ﬁﬁﬁt~ The water stock is the fruit of that

aw Library. Funding for digitization provided by the Institute of Museum and Library Services
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Utah statute, as well as being subject to the common law

retaining lien. That such a holding complies with the Pol;
J-CV

behind this statutory lien is also clear. Mr. Justice E1]
ett

in the above quoted language illuminates that statutory py
-

pose. It is to protect the attorney against unjust enrichmg
-
on the part of the nonpaying client. As a direct result of

Appellant's professional services, his client received tit),
to certain land, livestock, and water stock at issue here
To allow the client to sell the proceeds of that Judgment
without compensating Appellant for his legal services woulg
clearly amount to unjust enrichment.

The last phrase of the charging lien statute resolves
another issue. The statute is unequivical in its affect on ¢
present case, namely, that the lien continues in_the stock, |
notwithstanding the fact that the Appellant's client attempteq"
to transfer ownership. The language is as follows: ". . ,
IThel lien. . . attaches to the proceeds Inf the Judgmentl
in whosoever hands they may come. . ." The express mandate o
the statute is that an attempted assignment or sale of the
proceeds of a Judgment cannot defeat an attorney's charging li
At common law appropriate notice was necessary, but the Uta.h
Legislature saw fit to dispense with that requirement. This

same conclusion has been reached by other state courts which .

have interpreted similar statutes. In Anderson vs Star=-Bair

01l Co. et 2al, 243 P. 394 (Wyo. 1926), the Wyoming Court held,

S(‘.‘ﬁaﬁ”’ﬁhxé.@zﬁm” Uy’“S‘ [’}57“]“ or éﬁ“‘&””ﬂli’é"‘i‘ﬁ”‘ﬁ'” ;Hemyd ihf“t‘heuattorne\’

ces ana )<\ Act, administered by the Utah S 1( Library
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nands wWas superior to the Trights of ap assignee, even without
notice.

In City of Los Angeles VS_Xnapp et al, 60 p.24 127 (calif

1936) the California Court reached the same conclusion. 1In

that case the city attempted to condemn certain Property, and
then abandoned the attempt. The Court awarded costs and

attorney's fees to the defendant, who assigned his rights to

a third party. Defendant's attorney later assigned his rights
to another party, and the Court held that the interest of the
attorney's assignee was superior to that of the client's

assignee.

The Arizona Court followed the same reasoning in Linder

vs Lewis, Roca, Scoville and Beuchamp et al, 85 Ariz.'lla,

333 P.2d 286 (1958). The relevant facts are as follows:
Louls Marches hired attorney Harold Scoville to sue Jack
Tolmachoff for malicious prosecution. Scoville won a Judgment
in the amount of $15,000.00, which Judgment Marches assigned
to attorney Milton Linder for collection. Linder received
payment in full and assigned it to Grace Thomas. The Arizona
Supreme Court held that Scoville had a-charging lien superior
to Linder or Thomas because the attorney's interest, "as the
person helping create the fund is paramount and superior to
the rights of other persons.” 333 P.2d at 289. Such is the
majority rule and in accord with public policy. It would be
sheer folly to enact a statute for protection against unjust
enr fehmeéht ahdthen L allowdciréunvention) ot/ /the o/3tatute. iy Services

Library Services and Technology Act, administered by the Utah State Library.
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Appellant has a statutory charging lien on the water

Stc
as proceeds of the Judgment he received as a result of th
e

trial and his negotiations, in accordance with the Utah cha,
LR

lien statute. The only way such a lien can be lost is by

waiver or estoppel. Lundy vs Cappuccio, 181 p.

165 (Utan 19,

It is clear that Appellant's Motion for Summary Judgmens
should have been granted because Respondents' Pleadings rajg
e

no genuine issues as to any material fact. As discussed aboy;
the original Complaint merely alleges that Respondents Purchy
the subject stock after it came into Appellant's possession p,
order of the Court in the Wareham suit. Respondents'’ affiday,
in support of their Motion for Summary Judgment alleges that
Respondents paid for the stock and instructed Appellant to
deliver possession, that Respondents desired to sell the stoc:(.‘
and that there was no Judgment in the plaintiff's favor in
the Wareham suit. The only allegation affecting the validity
of a statutory charging lien is the last one regarding a
favorable Judgment. 1In spite of the language in paragraph o
of the decree wherein the Court awards Judgment against the
plaintiffs‘, examination of paragraph two reveals that in retu
for the amount stipulated, the defendants were ordered to com
to the plaintiff the subject water stock, as well as certain
land and livestock. Certainly this Judgment was favorable in

part to Appellant's client, ordering the defendant-vendor to

deliver the very subject matter of both that suit and the

Qﬁﬁﬁﬁﬁﬁ .8'9%911115 911\ E)}ﬁ\ B«%%?%E‘Zﬁfz:ﬁ&&%ﬂgﬁ? the 1/1‘\'1;/1&’ uf‘j'tFu,\'uum';Im& ;'-/ ary’ }‘Iﬁlx}( oS that

Library Services and Technology Act, administered by the Utah State Library.
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the favorableness of the Judgment in the Wareham suit is t
no

a genuine issue. The final Judgment resolves the question on

its very face. Therefore there are no genuine issuves of fact

alleged by Respondents which would bar the granting of Appellant's

Motion for Summary Judgment, regarding the

tory charging lien. Appellant's statutory

existence of a statu-
charging lien at-

tached to the Wareham cause of action and to the Judgment

rendered, favorable in part to Appellant's clients, the plaintiffsg,

said lien also attaches to the water stock as proceeds of the

Judgment in whosoever hands that stock may come. Thus Appellant's
statutory charging lien would have been valid against the stock
even if Appellant had relinquished possession.

Appellant also has a common law retaining lien on the water
stock in his possession. That the c¢harging lien statute
was not intended to supplant the common law retaining lien is
obvious from an examination of the consequences of such a
holding. The charging lien statute has been narrowly drafted
to protect only litigants' attorneys who make affirmative
pleadings, as discussed above, and such lien attaches only to
Judgment etc. from that litigation. If that were the exclusive
protection an attorney had, he would have to render most of his
services without the availability of recourse to an attorney's
lien to prevent unjust enrichment on the part of an unpaying
client. It is for this reason that this Court was careful to

preserve the retaining lien in Midvale Motors discussed above.

The Sothexy IQ‘&&WW@QMW&[/'Ithd@h/iuh’amﬁmdﬁa*m /)Wiflh“/ﬁhiﬁlmizs sNe ,havei .
Library Services and Technology Act, administered by the Utah State Library.
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likewise decided that their respective charging lien stat
Ute

do not affect retaining liens at common law See 120 A.,
. L.y,
at p. 1247.

POINT 3

THE LOWER COURT COMMITTED REVERSIBLE ERROR RANT
RESPONDENTS ' MOTION FOR SUMMARY JUDGME g o

NT AND
APPELLANT'S MOTION FOR SUMMARY JUDGMENT, BECAI%?EDEE%ING

SPONDENTS FAILED TO RESPOND TO APPELIANT'S MOTI

E ON F
SUMMARY JUDGMENT AS REQUIRED BY RULE 56(e) OF THE U'(;;:\H
RULES OF CIVIL PROCEDURE.

Appellant is entitled to Summary Judgment because the

Respondents failed to answer Appellant's Motion for Summary

Judgment. Rule 56(e) of Utah Rules of Civil Procedure Srovii

in part as follows:

“When a Motion for Summary Judgment is made and supporte
as provided in this rule, an adverse party may not rest
upon the mere allegations or denials of his pleading, 1y
his response, by affidavits or as otherwise provided in
this rule, must set forth specific facts showing that

there is a genuine issue for trial. If he does not so

respond, Summary Judgment, if appropriate, shall be ente
against him."

The rule specifically provides that an adverse party
must respond to a Motion for Summary Judgment, or else Summar
Judgment must be entered against him. It is not enough to
rest upon pleadings made up to the filing of the Motion for
Summary Judgment. The Motion for Summary Judgment itself mus
be confronted and specifically dealt with.

The Eighth Circuit faced this issue in Jacobson vs Marvle

Casualty Co. 336 F.2d 72 {(1964). Maryland as surety filed

- C cpy |
spirhe haetionfor.ikosses dddeged V. sut tened Qi certain.dndemnity

Library Services and Technology Act, administered by the Utah State Library.
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greements insuring Jacobson's Performance of government
ent con-

tracts. In February 1960, Maryland requested admissions

and in June 1960, Jacobson filed an Answer. Maryland moved

for Summary Judgment in October 1960, Supporting its Motion with
"suggestions in Support” and in February of 1961 Jacobson filed

an amended Answer and an affirmative defense. Maryland's

Moticn for Summary Judgment was granted in part in March 1961
and in October of 1962, Jacobson moved for Summary Judgment

with "Suggestions in Support", which Motion was denied in

pecember 1962, at which time Judgment was rendered in favor

of Maryland.

The EighthCircuit reversed the Judgment, holding that
Maryland had never answered Jacobson's affirmative defense
asserted in Fekruary of 1961. 1In discussing Rule 56(e) of
the Federal Rules of Civil Procedure, which is identical to
utah's Rule 56(e), the Court stated:

“Maryland also contends that the assertions made in
support of its Motion must be taken as true but makes
no countex assertions with respect to Jacobson's
affirmative defense. The assertions in the Motion
are meaningless unless supported as provided for in
Rule 56(e). True, the moving party may pierce the
counter allegations contained in his opponent's plead-
ings, but in order to do so, he must discharge his
burden and show by extraneocus material that there is
no triable issue of fact although one superficially
appears from the pleadings. The record is devoid of
anything contravening Jacobson's allegation of affirm-
ative defense. It was not Jacobson's obligation,

but Maryland's, to produce the necessary extraneous
material to expose this defense as unmerited.

In.spite of the protracted pleadings, requests for admissions,

i two years, a specific response
and,%'/)g}lggv /91 e S.J. ( mnu LugL//f/u/y Func mn/«)/ digitiz u/mu/}/()\ulu//n The Institui of Museum and Library Services
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to Jacobson's affirmative defense was necessary, and Judgmey,
was reversed for lack of such a Specific response. So alse
in the present case, Appellant set forth an attorney's lien
as an affirmative defense in his Answer and again asserteq
said lien in his affidavit in Suppoxrt of his Motion for S gy,
Judgment. Respondents' sole confrontation came in Respondey;.
affidavit in support of their Motion for Summary Judgment, ma;
prior to Appellant's Motion for Summary Judgment. In that

affidavit Respondents merely assert that Appellant did not

obtain a Judgment in his client's favor in the Wareham suit,
a contrary conclusion to which is indisputable upon the very

face of said Judgment. Furthermore, this assertion came Defor
. _—

Appellant's Motion for Summary Judgment and therefore cannot
be considered a response to said Motion as required by Rule
56(e); and the assertion does not controvert Appellant's
common law retaining lien in any way.

Rule 56(e) demands a specific response to an opponent's
Motion for Summary Judgment, and Respondents have failed to
make any response whatsoever. Absent such a response the
Motion must be granted, unless a 56(f) affidavit is filed
stating that the party cannot respond to the Motion and settin
forth specifc reasons therefore. No such affidavit was filed:
the present case.

In Kaz Manufacturing Co. vs Chesebrough-Pond's Inc., 21l

F. Supp. 815 (S.D.N.Y., 1962) the Court states:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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“The proponent of a Moti

! [}

the burden of sati e ne

substantial dispute as ¢
°

the pastins. Conversely questions of fact raised by

; the opponent t
the obligation of squarel © prevail has
an i i e
issues of relevant facts.X 2§lp§?c;igéy gi;s;:gaggiable

In other words, the OPPOnent to a Motion for Summary

Judgment has the burden of "squarely and pPrecisely" setting

forth material facts which are at issve. 1f every fact in

Respondents’' pleadings were taken as true, a retaining lien
would still exist, and there would be no material fact at
issue.

Even if Respondents had responded to Appellant's Motion
for Summaxy Judgment, it is nevertheless clear from the
Wareham Judgment that the favorableness to Appellant's clients
of paragraph 2 of that Judgment is not a genuine issue of fact,
and therefore Respondents have not responded to Appellant’'s
charging lien defense.

A similar interpretation of Rule 56(e) was reached in

Gates vs Ford Motor Co. 494 F.2d 458 (10th Cir., 1974). In

that case defendant moved for Summary Judgment where plaintiff
had alleged that defendant's faulty design of its tractor was

the cause of its overturning and killing plaintiff's husband.

Plaintiff did not establish breach of duty, and in discussing

the propriety of Summary Judgment, the Court said,

"Disposition of this case by Summary Judgment also is
proper under Rule 56(e). Appellee supported its Motion
f£for Summary Judgment with documents. Under the circum-
stances, the party opposing the Motion may not rest upon
the mere allegations of his pleading but must respond

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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with specific facts showing a i i
: genuine i

Appellant, however, failed to do this.%ssig4f;r2§réil&
: 6,
Respondents moved for Summary Judgment on April 25 197
¢ 7

and Appellant responded with written Objections on May 6, 14
' T

in compliance with Rule 56(e). Appellant also moved for gy,

mary Judgment in his favor on May 6th, thus obligating Respoy
ents to comply with Rule 56(e) and specifically confront Ap-
pellant's Motion for Summary Judgment. Respondents' Prior
pleadings and affidavits are insufficient; an objection to
Appellant's Motion is required.

Respondents failed to file any type of answer to Appella.

Motion, and, in accordance with Rule 56(e): "If he does not
so respond, Summary Judgment, if appropriate, shall be entere
against him."

Clearly Summary Judgment is appropriate in this case
because of Respondents' failure to raise any genuine issues
as to material facts regarding the validity of a common law
retaining lien and a statutory charging lien. Therefore

Respondents failed to comply with Rule S6(e) and Summary

Judgment in Appellant's favor must be granted.
CONCLUS ION

In summary, Appellant has done all within his power and
all necessary not only to create a common law retaining lien,
but also to comply with the charging lien statute. He has
retained possession of "property, documents, securities, papes
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum, and L/b%m' Services
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valuable legal services. BHe therefore has a common law retain-

ing lien. In addition, he has a charging lien under Utah Code

Anno., Sec. 78-51-41 (1953 as amended) The water stock is

proceeds of the Judgment directing the defendant in the Wareham

case to convey that stock to Appellant's client. As the plain-

tiff£'s attorney in the Wareham suit, Appellant had a lien on
the cause of action, which lien attached to the Judgment
rendered, and the water stock as proceeds thereof.

Examination of plaintiffs' pleadings and affidavits show

that a lien would be attached to the water stock even if all

the pleadings and affidavits were true. Therefore, Appellant

is entitled to Summary Judgment as a matter of law. Also,
Respondents failed to respond to Appellant's Motion for Sum=-
mary Judgment, as required by Rule 56(e) of the Utah Rules of
civil Procedure, thus requiring that Appellant's Motion be

granted.

Appellant prays that the granting of Respondents' Motion
for Summary Judgment be reversed as improvidently granted
and that the lower Court be directed to enter Summary Judgment
in favor of the Appellant.
PATED this /.2 7 aay of September, 1977.
Respectfully submitted,

MICHAEL R. JENSEN
Frandsen, Keller & Jensen
Professional Building

90 West lst North

Price, Utah 84501

Attorneys for Appellant
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Appellant's Brief
was served on counsel for the Respondents, Boyd Bunnell by
delivering three (3) copies thereof to his office at Olivete
Building, Price, Utah 84501 on the_ [
1977.

day of September,
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