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STATEMENT OF JURISDICTIdN
|

Jurisdiction of this appeal lies in Lhe Uteh Court of
Appeals pursuant to Utah Code Annotated §78-2a-3(2) (e) in that
this is an appeal from the District Court in a criminal case not
involving a first or a capital degree felonx.

STATEMENT OF THE NATURE OF THE PﬁOCEEDINGS
|

This is an appeal of a criminal convi%tion of Defendant on
four courts of theft and from the denial of a new trial.

STATEMENT OF TEHE ISSUE&
\

Did trial counsel's numerous failuresjof trial preparation
| prep

and investigation fall below an objective skandard of reasonable-
ness and amount to constitutionally ineffective assistance of
counsel requiring a new trial where such Aailures included the
following:

1. Failure to obtain and examiﬁe available material
evidence critical to his clients main defense which deprived the
Defendant of the use of exonerating evidende at trial.

2

2. A nearly complete failure to investigate potential

factual defenses prior to trial.

3. Failure to examine all of the relevant and material
evidence held by the prosecution when the prosecution several
times offered to allow such examination prior to trial.

4. Failure properly to prepare himself and his wit-
nesses for trial.

5. Failure to produce a key w%tness and to elicit

crucial testimony at trial.



Is there a reasonable probability that, but for the coun-
sel's unprofessional errors, the result of the trial would have
been different?

Was the trial Courts inclusion, without a cautionary in-
struction in its charge to the jury of a civil statute admitted
into evidence forbidding acts with which the Defendant was not
charged, prejudicial error requiring a new trial?

Was instruction No. 25 to the Jury so misleading and confus-
ing as to amount to prejudical error requiring a new trial?

Did the trial court err in failing to instruct the jury with
regard to specific intent?

DETERMINATIVE CONSTITUTIONAL PROVISIONS

U.S. Const. Amend. VI

In all criminal prosecutions, the accused shall enjoy the
right . . . to have the assistance of counsel for his defense.

U.5. CONST. AMEND. XIV

nor shall any‘state deprive any person of life,
liberty, or property, without due process of law . . . .

Utah Const. Art. I, §12

In criminal prosecutions the accused shall have the right to
appear and defend in person and by counsel . . . .

Utah Const. Art. I, §7

No person shall be deprived of 1life, liberty or property,

without due process of law.



STATEMENT OF THE CASE

This is an appeal from a conviction on four counts of second
degree felony theft, from the judgment entered pursuant to that
conviction and from the denial of Defendant-Appellant's Motion
for a New Trial.

This case was initiated by information filed March 14, 1985
charging five counts of second degree felony theft.

The preliminary hearing was held May 8, 1985 at which
hearing Count 5 of the information was dismissed (Record
at 4, 5).

The Defendant was arraigned on June 6, 1985 (R at 27). From
the arraignment in June of 1985 to trial in July of 1987 trial
dates were set and vacated four times. This trial was set to be
heard on September 25, 1985 (R at 27), February 19, 1986 (R at
37), June 4, 1986 (R at 38), April 7, 1987 (R at 46), and July 7,
1987 (R at 57).

Trial was held during the four days July 7 through July 11,
1987 with the jury returning verdicts of guilty on all four
remaining cocunts. (R at 80-84)

Defendant's motion for a new trial was filed October 23,
1987, immediately after he was committed Jo prison. The trial
court denied Mr. Crestani's Motion for New Trial on November 23,
1987 (R at 5, T. Nov. 23, p. 3).

The notice of appeal was filed thereafter on November 23,

1987. (R at 224-230, T. Nov 23, p. 7).

-3-



STATEMENT OF FACTS

1. Over the years the Defendant, James Crestani, worked
his way up in the organization of Alta Title Company in Salt Lake
City, Utah until by 1980 he had acquired 100% of the stock of
that corporation. (T. Vol. IV to p.p. 502, 503)

2. On February 10, 1982 Alta Title Company opened a bank
checking account at Sandy State Bank, Sandy, Utah, which account
was known as MMD-2 (Exhibit 17-P).

3. MMD-2 was one of several accounts used by Alta Title
Company. It was in existence for approximately 13 months until
March of 1983 when Alta Title ceased doing business. (Defendant
Exhibit 1-d, p. 4).

4. MMD-2 was an active commercial banking account which
during 1982 experienced hundreds of deposits and disbursements
amounting to millions of dollars in transactions in some months.
(Exhibits 11P, 17P, 18P, 20P, 21P, 22P, 23P, 24P, T. Vol. II p.
158-161)

5. Although opened as a commercial account in the name of
Alta Title the account was initiallyv opened with a $10,000.00
deposit from the personal funds of Defendant Crestani (T. Vol.
IIT p. 412) and during the life of the account numerous other
deposits of funds owned by or due to Defendant Crestani were made
into MMD-2. (T. Vol. III, p.p. 410-412, 416, 417, T. Vol. IV, p.
508, 509, Defendant's Exhibit 1-d).

AN .1<x_2A/A



6. In March of 1985 James Crestani was charged in a five
count information with theft of monies from the MMD-2 account.
(R at 21-23) (A fifth count involving another account was later
dismigsed. R at 7)

7. The gist of the charges contained in the information
was that on four occasions in 1982 (on May 7, May 18, June 11 and
August 13) the Defendant had withdrawn amounts from the MMD-2
account and used the money for his own personal benefit. It was
further implied in the Probable Cause Statement appended to the
information that this conduct constituted theft because MMD-2 was
an account used exclusively for funds held in escrow for real
estate closings and therefore, by the very fact of withdrawal,
the Defendant had stolen escrow monies. (R at 23)

8. Shortly after the information was filed in this matter
Defendant Crestani approached Mr. Phil L. Hansen, Attorney,
("trial counsel") and requested trial counsel to represent him in
this case. Trial counsel agreed to do so for a flat fee of
$§50,000.00. Trial counsel agreed to accept a cash downpayment
toward the fee with the rest payable over time secured by a note
and a pledge of personal property to be held by trial counsel.
(Affidavit of James V. Crestani, R at 284, 285)

9. In his initial conversations with trial counsel, Mr.
Crestani told trial counsel that his defense to the charges was
that the money withdrawn from MMD-2 was personal money belonging

to Mr. Crestani. (Affidavit of James V. Crestani, R at 285).
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10. Mr. Crestani described to trial counsel the large
amount of preparation and auditing of the MMD-2 account that Mr.
Crestani felt was necessary to prepare this case for trial.
trial counsel assured Mr. Crestani that he would do a thorough
and more than adequate job and that for the stated fee trial
counsel would identify and interrogate all witnesses, thoroughly
review all bank accounts involved including all relevant deposits
and withdrawals. Trial counsel assured Mr. Crestani that he
would travel to California to prepare Mr. Crestani and his wife
for their testimony at trial and would hire paralegals to prepare
witnesses and exhibits, thoroughly research the case law and
perform all other efforts necessary to prepare the case for trial
properly and adequately. (Affidavit of James V. Crestani, R at
285) |

11. After he was hired by Mr. Crestani, trial counsel was
approached by one James A. McIntyre, an attorney who had
previously represented Mr. Crestani and Alta Title Company. Mr.
McIntyre related to trial counsel his opinion that a proper
defense to the charges leveled against Mr. Crestani absolutely
required a thorough review and audit of all available records
pertaining to deposits and withdrawals of Mr. Crestani's personal
funds into and out of MMD-2. (Affidavit of James A. McIntyre, R
at 298)

12. Mr. McIntyre further offered his services and those of
Mr. Gary Carlson, a former vice president of Alta Title, to

-6-
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assist trial counsel in searching for and reviewing all of the
MMD-2 records including all deposits and withdrawals. (McIntyvre
Affidavit, R at 298)

13. Trial counsel acknowledged Mr. McIntyre's offer but
neither at that time nor at any time prior to trial did he use
the offered services of Mr. McIntyre or Mr. Carlson. (McIntyre
Affidavit, R at 298, Affidavit of Gary Carlson, R at 206, 207)

14. Approximately two months after the information was
filed, a preliminary hearing was held. (R at 4)

15. At the preliminary hearing the Defendant Crestani was
bound over on four counts of felony theft. (R at 5) Trial
counsel called no witnesses at the preliminary hearing. (R at 4,
5)

16. Between the preliminary hearing in May of 1985 and tbe
trial two years later in June of 1987, the Defendant Crestani and
his wife attempted on numerous occasions to contact trial counsel
by telephone or letter regarding this case. All such attempts
were unsuccessful and Mr. Crestani was unable to either speak
with trial counsel or get him to return written correspondence or
telephone calls. (James V. Crestani Affidavit, R at 285, Supple-
mental Affidavit of James V. Crestani, R at 259, 260)

17. This case was originally set for trial on September 25,
1985, (R at 27) thereafter it was continued four times. (R at

27, 38, 46, 57)



18. For the trial setting February 19, 1986, counsel
appeared for pre-trial two weeks prior thereto on February 4,
1986. (R at 38) At that time trial counsel had not obtained the
MMD-2 records from Sandy State Bank.

19, On March 16, 1987, trial counsel prepared and served on
the prosecutor a demand for discovery. (R at 50, 51) 1Included
in the demand was a request for "an itemization of all physical
evidence, including a 1list of all exhibits the prosecution
intends to introduce at the time of trial." (R at 50, 51)

20. Also on March 16, 1987 trial counsel had prepared and
served upon Sandy State Bank a subpoena requesting production of
certain MMD-2 records (R at 52, 53) and a notice of records
deposition. (R at 54, 56) These records were not delivered at
the appointed time because trial counsel failed to pay the
copying charges requested by the bank. (Affidavit of Shirlene
Ivory, R at 274)

21. For the trial setting of April 7, 1987, trial counsel
prepared and filed with the court a Motion, Stipulation and Order
of Continuance on March 31, 1987, one week prior to trial. (R at
58-60) At that time trial counsel had not obtained the records
of the MMD-2 account. (Affidavit of Shirlene Ivory, R at 274)

22. The pretrial preparation of Mr. Crestani's defense
prior to trial was primarily undertaken by a paralegal working in
trial counsel's office. (Affidavit of Shirlene Ivory, R at

272-276) All contacts with Mr. Crestani prior to the day before

-8-
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trial were through this paralegal or trial counsel's secretary.
(Supplemental Affidavit of James V. Crestani, R at 260).
Defendant Crestani several times told the paralegal that the

MMD-2 records would be important to his defense (Ivory Affidavit.

R at 272). The paralegal assured Mr. Crest#ni that trial counsel
would obtain the MMD-2 records. (Id.)

23. Five weeks prior to trial, the pjralegal attempted to
pull the office file for trial counsel to assist him in pre-trial
preparation. Apparently, however, trial c:Lnsel was out of the
office for long periods of time in the week% preceding trial and
apparently trial counsel did not review the case file till two
days before the trial began. (Affidavit of Shirlene Ivory, R at
271). Defendant Crestani told the paralegal he was very con-
cerned that trial counsel was not prepared to go to trial and

that they should request a continuance. (Id. R at 274, 275).

When the paralegal relayed Mr. Crestani's concerns, trial counsel
assured the paralegal that he was prepared. (Id. R at 275).
24, Some weeks before trial, the paralegal attempted to

collect the bank records previously subpoenaed by trial counsel.

(Ivory Affidavit, R at 274) However, the rank records had not
been paid for and had subsequently been lost. (Ivory Affidavit,
R at 274) The paralegal reordered the records that had pre-
viously been subpoenaed and these records w#re picked up two days

prior to the beginning of the trial. (Id.)



25. The MMD-2 account records subpoenaed by trial counsel
included only deposit items into that account for March, April,
May and June of 1982. Trial counsel did not request monthly
statements, checks or disbursement items, or credit and debit
memos. Trial counsel did not subpoena any records at all for the
months of July and August, 1982, which encompassed count four of
the information. (R at 52, 54, 55)

26. Trial Counsel apparently began his preparation of the
witnesses that he would later call at trial only two days prior
to the day the trial was to begin. He first contacted defense
witness Gary Carlson two days before trial. (Affidavit of Gary
Carlson, R at 205) He first contacted defense witness James
McIntyre the day before trial at which time trial counsel was
apparently preparing for a portion of the case that had been
dismissed at preliminary hearing. (Affidavit of James A.
McIntyre, R at 298)

27. Trial counsel received, both directly and through his
paralegal, offers from the prosecutor to examine the documentary
evidence held by the state prior to trial. (Affidavit of
Shirlene Ivory, R at 273, T. Vol. III, p. 443)

28. On at least two occasions prior to trial the prosecutor
offered to make available to trial counsel all of the documentary
evidence that the prosecution had developed for trial. Further,
the prosecutor offered to go over the documents with trial
counsel and provide an investigator familiar with the case to go

through them with him. (T. Vol. III, p. 443)
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29. Trial counsel never took the prosecutor up on these
offers and, in the two years between preliminary hearing and
trial, never reviewed the state's evidence including many of the
account records of MMD-2. (Trans. Vol. IV p. 443, T. Vol, 12 and
17, p. 42)

30. On the evening before trial, trial counsel finally met
with Defendant Crestani and his wife. (Supplemental Affidavit of
James V. Crestani, R at 259, 260) At that time Mr. Crestani
observed that trial counsel had only obtained deposit items for a
four month period from the MMD-2 account. He asked trial counsel
where the rest of the account records were. Trial counsel re-
sponded, "That's all we need. They don't have a case." (Id. at
260)

31. That same night Defendant Crestani asked trial counsel
why he had not secured the attendance of Blake Hammond, a former
vice-president of Alta Title Company relocated to Phoenix,
Arizona, whom Mr. Crestani had felt was an important witness.
Mr. Hammond resided in Phoenix, Arizona. Trial counsel admitted
that he had not subpoenaed Blake Hammond but told Mr. Crestani
that in trial counsel's opinion they did not need Mr. Hammond for
the case. (Supp. Affidavit of James V. Crestani, R at 261) Mr.
Hammond was never contacted by trial counsel, was never informed
about the trial date and did not appear at the trial. (Affidavit

of Blake Hammond. R at 202)

-11-



32. Prior to trial, the Defendant's wife Vickie R. Crestani
was not told by trial counsel that she would be a witness not-
withstanding the fact that she had been the Escrow Department
Manager at Alta Title Company in 1982 and had been in charge of
some deposits made into MMD-2. (T. Vol. III p. 408, Record
Affidavit of Vickie Crestani R at 308)

33. In his opening statement at trial, made after the
State's case, trial counsel outlined his case for the defense.
Trial counsel relied heavily on the fact that he would show that
Defendant Crestani had personal money in MMD-2 sufficient to
cover the withdrawals that were charged in the information. (T.
Vol. III, p. 312-315, 320-322, 326)

34, At trial, trial counsel called attorney James A.
McIntyre as a witness for the defense. (T. Vol. III, p. 340)

35. Trial counsel attempted to establish through the
testimony of Mr. McIntyre several deposits of Mr. Crestani's
personal funds into MMD-2. (T. Vol. III at 346-349) Mr.
McIntyre was unable to recall several of the transactions and
others he could recall generally but could not specify dates or
exact amounts. (Id.) Trial counsel did not provide Mr. McIntyre
with any documents of deposit to substantiate his testimony or
refresh his recollection. (T. Vol. III, p. 346-350)

36. At trial, trial counsel called Vickie R. Crestani, wife
of the Defendant and former Escrow Department Manager for Alta

Title Company. (T. Vol. III, p. 408)

-12-



37. Trial counsel attempted to have Mrs. Crestani verify
deposits of Jim Crestani's personal funds into MMD-2 during 1982
from her own memory without reference to specific records. (T.
Vol. III, p. 411, 412 and 419-421)

38. On cross-examination the Prosecutor pointed out that
Mrs. Crestani was testifying only from memory and that she had
had many years to locate the records of the deposits that she had
testified about on direct examination. (T. Vol. III, p. 425)

39. Trial counsel also had Mrs. Crestani identify specific
deposit item records representing personal funds deposited into
MMD-2 for Defendant Crestani. (T. Vol. III, p. 409, 414, 416)

40. On further cross-examination, the Prosecutor confronted
Mrs. Crestani with records showing that the deposits she had
testified to on direct examination were immediately withdrawn
from MMD-2 and thﬁs not available to cover the charged
withdrawals. (T. Vol. III, p. 436-439)

41. Trial counsel objected to cross-examination of Mrs.
Crestani using bank records of disbursements on the ground that
he had not previously seen or been given an opportunity to
examine those documents. (T. Vol. III, pp. 441-449) The prose-
cution responded that trial counsel had indeed been offered the
opportunity to examine all the state's evidence. (Id.)

42, After trial counsel's objection on Thursday night, the
court recessed for the evening and instructed trial counsel and

the Prosecutor to go over the bank records that the Prosecutor

-13-



intended to use to cross-examine Mrs. Crestani. (T. Vol. III, p.
449) Trial counsel admitted that he had never seen these partic-
ular documents before. (T. Vol. III, p. 452)

43. On further cross-examination the next day the Prosecutor
was able to establish from documentary evidence that Mrs.
Crestani withdrew a previously described $15,000.00 deposit on
the same day that it was deposited into MMD-2. (T. Vol. IV, pp.
470, 471) Mrs. Crestani, because she had not reviewed any bank
documents except some deposit items subponeaed by trial counsel,
was surprised and did not recall the immediate withdrawal of the
$15,000.00 until the Prosecutor showed her the disbursement item
on the last day of trial. (T. Vol. IV, p. 472)

44, On further cross-examination the Prosecutor was able to
show that another deposit, described by Mr. Crestani as personal
funds of the Defendant, in the amount of $19,896.73 was likewise
withdrawn on the same day. (T. Vol. IV, pp. 474-477)

45, On further cross-examination of Mrs. Crestani, the
Prosecutor was able to establish that many of the $50.00 agent
fees that the defense claimed were personal funds of Mr. Crestani
were withdrawn from the MMD-2 account and paid to the Alta Title
General account. (T. Vol. IV, pp. 480-484)

46, In his closing argument the prosecutor told the jury
that the Crestanis knew that the deposits they testified about on
direct examination were immediately withdrawn and the Defendant
and his wife were merely trying ''to pull the wool over [the

jury's] eyes". (T. Vol IV, p. 571)
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47. At trial, trial counsel called the Defendant Crestani
as a witness. (T. Vol. IV, p. 500)

48. Trial counsel attempted to show with the testimony of
Mr. Crestani that he had personal funds in MMD-2 at various
times. However, except for small deposits, from his personal
account, Mr. Crestani was only able to testify from memory
because no documents were provided to establish exact deposits.
(T. Vol. IV, p. 510)

49. At trial the court, hearing no objection from Defen-
dant's counsel, allowed the prosecutor to question witnesses
about the co-mingling of personal and escrow funds in MMD-2 by
Defendant Crestani. (T. Vol III, p. 361, T. Vol IV, p. 524)

50. In his closing argument the Prosecutor pointedly
referred to the text of the statute prohibiting the co-mingling
of escrow funds which had been offered by trial counsel and
received in evidence by the court. (T. Vol IV, pp. 553-574)
Defendant Crestani was not charged with any specific offense
involving co-mingling of funds.

51. At trial the Prosecutor elicited, without objection,
testimony from several witnesses that Defendant Crestani had
obtained or paid to Alta Title Co. the interest earned on escrow
funds deposited into MMD-2 over to Alta Title. (T. Vol III, p.
479, T. Vol. IV, p. 526) Defendant Crestani was not charged with

theft of interest monies.
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52. Mr. Crestani was convicted of all four counts of second
degree felony theft. He was sentenced and committed to prison on
October 23, 1987. (R at 191)

53. After the sentencing, new counsel for Mr. Crestani
hired a CPA to perform a review of the MMD-2 account. (T. Nov.

2 and 17, p. 5) The CPA prepared two reports which were submit-
ted to the court. The first report was submitted in open court
and the Prosecutor agreed to its being considered as an Affida-
vit. (T. Nov. 12 and 17, p. 6) That report was not appended to
the record but is contained in the evidence box marked ''Defen-
dant's Exhibit 1-d". The second report was submitted to the
court on November 17, 1987 and appears in the record at 302-304.
In addition, the CPA gave testimony in support of Defendant
Crestani's Motion for a new trial. (T. Nov. 12 and 17, p. 25-32)

54, In his review of the MMD-2 account the CPA found
records that substantiate that on June 28, 1982 Mr. Crestani
deposited $24,622.50 from his personal funds into MMD-2. (Ex.
1-d, T. Vol. VI, p. 30) These funds were owed to Mr. Crestani
personally as a loan repayment from one Raymond D. Fry. (Id.,
Affidavit of Raymond J. Fry, R at 252, 253) These funds were
still in the MMD-2 account on August 13, 1982 when the $16,500.00
withdrawal, which was the basis for Count 4 of the information,
was made. (T. Nov. 12 and 17, p. 30)

55. 1In addition, the CPA found that $50,000.00 of Mr.

Crestani's personal funds which should have been deposited into

-16-
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MMD-2 per his instructions were in fact aeposited by Mr.
Crestani's attorney James A. McIntyre into an account at Sandy
State Bank entitled "Alta Title Contract Servicing Account" on
August 5, 1982. (Defendant's Ex. 1-d, p. 4) The CPA found no
evidence that this deposit was never withdrawn up to and includ-
ing the time when Alta Title closed its doors in March, 1983.
(Id.)

56. In addition, the CPA found records that confirmed that
$8,865.43 was deposted into MMD-2 on September 28, 1982. These
funds were personal funds due to James Crestani. (R at 303)

57. In addition, the CPA found that over $500,000.00 of
funds dué to James Crestani upon the sale of the Alta Title
Building were available to Mr. Crestani in 1982 which funds were
deposted in bank accounts maintained by Alta Title. (R at 303)

58. 1In his closing argument the Prosecutor emphasized that
guilty intent on the part of Mr. Crestani w;s established because
he had made no attempt to repay the monies Tdthdrawn from MMD-2,
(T. Vol. IV, p. 562), that the Defendant had failed to produce
documentary evidence to substantiate that Mr. Crestani had
personal funds in the accounts sufficient to cover the disburse-
ments he was charged with (T. Vol. IV, p. 573), and that in each
specific instance where the Defendant Crestani claimed the
deposits were made in MMD-2, those funds were immediately with-
drawn and therefore not available to cover the charged with-

drawals. (T. Vol. IV, p. 571)
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59. During its deliberations the jury sent out a written
message to the court which stated '"Was the money 16,500 put back
into MMD-2". (This record is maintained and unmarked in the
evidence box. A copy is attached hereto as Addendum Exhibit A.)
The court responded "refer to your collective memories'. (Id. T.
Vol IV P. 609, 610)

60. The CPA found that prior to the date of the last count
of the information, by which time Defendant Crestani was alleged
to have stolen Fifty Seven Thousand Three Hundred Dollars
($57,300.00), the sum of Seventy Six Thousand Six Hundred One
Dollars and Twenty Three Cents ($76,601.23) representing personal
funds of the Defendant Crestani had been deposited by or for
Crestani into MMD-2. The CPA also found that additional personal
funds of Defendant Crestani were deposited into MMD-2 subsequent

to August 13, 1982. (Defendant's Ex. 1-d, p. 4)

SUMMARY OF ARGUMENT

Minimal standards of criminal justice and due process
require that defense counsel in a criminal case adequately
prepare for trial by gathering as much information as possible
about the case, including possible defenses. Where, as in this
case, defense counsel is informed at the outset that his client's
major defense may be proved or supported by an examination of

bank account records, defense counsel's duty to thoroughly
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examine those records and present at trial such exculpatory
records as he is able to find is even more compelling.

Defense counsel's utter failure to perform any significant
investigation of the relevant records on the MMD-2 account fell
far below the minimum standards set forth Tbove and prevented
Defendant Crestani from presenting evidence at trial that would

have completely exonerated him under one count of the information

and substantially supported good defenses |to the remaining
counts.

Numerous other failures of investigation and failures of
preparation exacerbated the problem of ineffective assistance of
counsel and provide ample evidence of trial counsel's lack of
diligence in the case.

This lack of diligence can in no way bf called mere strate-
gy. It is clear that trial counsel relied‘heavily at trial on
the very defense that his failure of prepa%ation prevented him
from establishing. The circumstances surroiéding trial counsel's
belated, hurried and error-ridden preparation belie any claim
that he intentionally avoided for tactical reasons a full inves-
tigation of the MMD-2 account.

In this case, even a brief examination‘of MMD-2 and related
accounts performed after sentencing by new‘counsel resulted in
discovery of deposits that would have exonerated the Defendant

from guilt on one count. Other personal Funds of Defendant

Crestani that were discovered to have been\deposited into MMD-2
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or that were available to him in other accounts provide strong

evidence that would have supported Defendant Crestani's defense
of mistake or lack of intent to permanently deprive. The evi-

dence obtained after trial establishes much more than a reason-

able probability that the result at trial would have been differ-
ent but for counsel's failures.

At trial, trial counsel further failed in his duty to assert
legal defenses and objections to protect his client's rights.
The prosecutor frequently and consistently elicited testimony
regarding co-mingling of funds and unauthorized appropriation of
interest monies from MMD-2, which uncharged misconduct evidence
was severely prejudicial and objectionable under Rules 403 and
404 of the Utah Rules of Evidence. The admission of this testi-
mony was severly prejudicial to the Defendant's right to a fair
trial and trial counsel's failure to object thereto falls below
standards for minimum competency of representation.

The instructions given to the jury in this case were ex-
tremely confusing and prejudicial to the rights of the Defendant
Crestani. One instruction (No. 25) virtually required conviction
if the jury found that MMD-2 had been used as an escrow account
(which the Defendant admitted).

Another instruction (No. 16) specifically outlined numerous
unlawful acts involving escrow accounts, co-mingling of funds and
use of interest from escrow accounts. The prosecutor during

trial elicited testimony from numerous witnesses that each of
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these acts occurred at Alta Title during the relevant time
period. However, none of these alleged unlawful acts contributed
directly to proof of the counts charged a@d no cautionary in-
struction was given. The combination of these instructions was
extremely unfair and prejudicial to Defendant Crestani. These
improper instructions were excepted to by trial counsel and the
failure to exclude them justifies a new triil.

Other essential instructions requested by trial counsel were
improperly rejected by the Court. The Court refused to instruct
the jury on the specific intent required to sustain a theft
conviction. This lack of proper instructioﬁ also justifies a new
trial.

The ev