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shares in the Cottonwood Creek Consolidated Irrigation Company.
Defendant -Appellant claims an attorney's lien on the stock

certificate.

DISPOSITION IN THE DISTRICT COURT
FOR SEVENTH JUDICIAL DISTRICT

The Honorable Edward Sheya granted Summary Judgment in
favor of Plaintiffs-Respondents.

STATEMENT OF FACTS
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facts on behalf of the Respondent becomes necessary. I
+ In

the middle of January of 1973 the Appellant's client,
Mauric d i ! i :
e and Evie May L'Heureux filed an action in the Disty;
C i i
ourt in Emery County, Utah, against Ray and Maribell Wareh;
for an accounting and for damages for a cloud on the tig]

e
to real property under a contract of sale between the parti
dated January 26, 1967. Th i

v € prayer in the Complaint Prepar;

by the Appellant on behalf of L'Heureux was as follows:

COUNT ONE

WHEREFORE, plaintiffs pray judgment against the g
fendants for the sum of $25,000.00 by reason of the propert
not being clear and marketable, $10,750.00 by reason ofthj
livestock not being registered, and for an accounting by de.
fendants of the payments that have been made by plaintiffg 4
the credits and off sets that they are entitled to, and for.
judgment against defendants for any excess due plaintiffsoﬁ

and above the balance due on said contract, and for a reasg
able attorney fee.

COUNT TWO
- WHEREFORE, plaintiffs pray that the defendants be
required to account to plaintiffs for the crops and livesto
sold and kept by them, and they be required to account fort
use of the machinery and equipment, and that plaintiffs be
awarded judgment against defendants for the sum of $56,034.(
as above set forth, and such further amounts as may be de-
termined by said accounting.
Wareham Counterclaimed for a money judgment agdins
Appellant's client L'Heureux.
Title or ownership in the water stock represented
by the water certificate now being held by the Appellant was

never in question and was not a part or portion of the subj«

Sponsored by the S.J. Quinney Law Library. Funding fordigitizatioy providedyby the Ingtingg % Muser 1d LijragrySergice, 3
matter Qﬁm/thﬁ*/ucﬁmﬁﬂ/mggﬂza,-ngnJrﬂI/luz/F‘\ t‘m/ ,'mH )rur\‘éﬁ% éeat%d aga:LHSt
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In M.
arch of 1973, before the case between L'Heureux

and Wareham was tried, and with full knowledge of the Appellant

]
L 'Heureux sold the water stock, along with other land purchased

from Wareham by contract of sale to the Respondent. Respondent

subsequently paid the contract in full.

The case between L'Heureux and Wareham was tried and
the Court entered judgment on December 20, 1974, in favor of
Wareham on his Counterclaim, and against Appellant's client
L'Heureux, a copy of the Judgment is attached to Respondent's
Affidavit supporting his Motion for Summary Judgment. Contrary
to Appellant's Statement of Facts, no mention is made of the
water stock in the Judgment.v_,

The Appellant, as L'Heureux's attorney,. did not
make a motion for a new trial as stated in his Statement of
Facts, but did make a motion to amend certain paragraphs of
the Findings of Fact and Conclusions of Law relative to the
accounting of the cattle, and the Court on May 5, 1975, enter-
ed its Order to reopen the case for the receipt of additional
evidence on the question of the number of calves involved
in the transaction.

Before the new evidence was introduced, the parties
settled the matter bet&een them and a Satisfaction of Judgment

was entered on August 18, 1975. The water stock certificate
Sponsored by the S.J. Quinney Law Library. Funding for.digitization provided by the Institute of Museunt and Library Services
Library Services and Technology Act, z/m[/B!p/u/ by the Utah State Library
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to Appellant at that time by Wareham and at a time when hj
is

. 1 Iy
client, L'Heureux, did not own and did not claim any inter
e

in the certificate
or the water stock. L'Heureux requesteg

the Appellant to deliver the certificate to the Respondeng
and the Appellant has refused to do SO upon demand.
Respondent subsequently sold the stock to Utah Py,
and Light Company, but is unable to complete the sale becays,
Appellant refuses to deliver the stock certificate to the
Respondent so that he can complete the transaction with Utay
Power and Light and have the stock transferred on the books
of the corporation.
The’District Court found no issue of facts based
‘upon both the Affidavit of the Respondent and the Affidavit
of the Appellant, and that the Respondent was entitled to
Judgment as a matter of law, ‘and Judgment was entered in ac-
cordance therewith.
- "ARGUMENT
POINT 1
THE LOWER COURT DID NOT COMMIT REVERSIBLE ERROR IN GRANTING
RESPONDENTS '"MOTION FOR SUMMARY JUDGMENT AND DENYING APPELLAN
MOTION FOR SUMMARY JUDGMENT, AND APPELLANT WAS NOT ENTITLED T
A RETAINING LIEN ON THE WATER STOCK CERTIFICATE IN HIS POSSES

The Appellant is not entitled to a common law re-

taining lien on the water stock certificate in his possessin

j ! i time that he received
S?T(gf\ ()/ti-'zhgt;;c S; E)uem/léER’?A?‘/gT/'\a‘T%ltm/[/g /;;Ek?ﬁ%ﬁﬁ/nﬁ‘ﬁ«/ E\}}/E Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library. ﬂi
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ed by the certificate, and the stock and the certificate

representing ownership in the stock was not property of the

Appellant's client.

We agree with the statements in 3 A, L. R, 2d at
page 148, which, in effect, states that an attorney has a
possessory or retaining lien that attaches to all papers,
documents and moneys of the client. We further agree with
the statement as cited by the Appeilant in 7 C, J. S. 1141
at Section 210 which states that a retainint lien is the right
of the attorney to retain possession of a client's documents,
money or other property. |

In this case, L'Heureux has no right, title or
interest in the stock or the certificate represented thereby.

This was not a case where there was an attempt to
defeat the lien by conveyaﬁce either as a matter of fraud or
otherwise, since éhe sale by Appellant's client was made
before the case was tried or concluded and with the full
knowledge of the Appellant.:

' €ases cited by the Appellant. are not in point under
this fact situation since they all refer to cases either in-
volving the element of fraud or a transfer or assigmment of
the property interest after the judgment was entered. We find

a good characterization of this type of lien in 3 A, L. R. 2d

Sponsored by the So. Ouminneyd.aw Libyary, Fumyding fot-dicitatiqiuprppided b slnfo(lg]_;ow,s):“,, and Library Services
At BAge 149 s8ckien 2, Whidh seatesd

rak Servives and TecRnology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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" The value of. the attor

N ; ney's retaini : :
principally in the levera y ining lien is

ge which it gives the attorney oye,
uses to pay for services rendered

and inconvenience caus !
. . ed the i
by withholding papers, documents and other valua cliep

since that lien is not one which is actively enf
foreclosure proceedings but merely-a passive one
upon continued possession of the client's proper

bles; and

orcable by
» dependent
ty. ..., f

If_the»lien that the Appellant contends he is ep-

titled to as a matter of

\

common law is allowed the Appellant
would keep the water certificate in his possession'wigﬁ;ut
r;ght of foreclosure, neither Wareham nor L'Heur eux wouidu“

the water represented by the stock since neither élaimskaw

interest or ownership therein, and thevRespondeﬁt would be

unable to complete his sale to Utah Power and Light Company

and the matter would be at a stanéstill ﬁnless someone other
than L'Heureux was willing to pay all of L'Heureux's iégal
oo ' P ) S
fees claimed by the Appellant. Clearly, the objective of thi
T e , L

type of lien would not be accomplished.
- . POINT 2

THE LOWER COURT DID NOT COMMIT REVERSIBLE ERROR IN GRANTING
RESPONDENTS' MOTION FOR SUMMARY JUDGMENT AND DENYING
APPELLANT'S MOTION.-FOR' SUMMARY: JUDGMENT, AND APPELLANT IS
NOT ENTITLED TO A STATUTORY CHARGING LIEN ON THE WATER STOCK
CERTIFICATE .IN HIS POSSESSION,

The undisputed facts in this case show that Appelld

client received no judgment to which a statutory lien under

the provisions of Section 78-51-41, Utah Code Annotated, 195

Sponsgrg! /’}Af!ﬂéﬂd’e’d“, L(/@@'ﬁ{hdﬁ'z@?ﬂlt@(lﬂaﬂ/:({@e@)\*/&0lpyiu B\fmuj(mdlgén/eﬁzula(n\t@@(b\ed to

Library Services and Technology Act, administered by the Utah State Library. \

Mac /unegu/lo/‘a.tml OCR, may contain errogs. .
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Th . . ] .
@ action filed by L Heureux against Wareham was for an

accounting, and Appellant's client had judgment entered

against hi 's i i
g him on Wareham s Counterclaim. As an incident to the

payment of the judgment entered against Appellant's client,
Appellant received possession of the stock certificate represent-

ing ownership in the water stock in which Appellant's client

had no right, title or ownership. Appellant's client had

not exercised any of the incidents of ownership of title since
March of 1973, such as use of the water represented by owner-
ship of the stock or paymentiof the annual water assessment.
Appellant came in possession of the stock certificate sometime
after the-5th of May, 1975, the date of the Judge's Order to
reopen to receive additional evidence on the status of certain

cattle.

Appellant's client does not and has not ;sserted any
cléim of ownership in the waﬁer stock since he sold it to the
Respondent in Marcﬁ of'1§73.:

None of the cases cited by Aépéilént are in point to
this Statement of Fact. All cases cited by Appellant involve
property that was the subject matter of the lawsuit and at-
tempted assignmént‘ofAtHé éﬁbjéct éroperty after judgment,
which is certainly not the facts of this case.

The crucial importaﬁt fact is that there was no

ibrary Services and Technology Act, administered by the Utah State Library.

lﬁﬁ(ﬁ&g‘g&ﬁféﬂ@t&/l mlh{ils/n‘ e/]lajié lﬂ(,/lg /()fé%zf1()/and1(14tié\ Itﬁfellltpc{fméie@d&l(/th@rwf‘u\
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It is stated in C. J. S5. 211 at Page 1144 as follg
"In order that a valid charging lien may exist. it

is essential that there exists some .
3 . subject mat
which that lien may attach."” J ter to

In Cooper v. McNair, 49F. 24 778, the universally

accepted proporition is stated as follows:

"Suit by an attorney to impress an attorney's chargin
lien upon the furits of his labor will lie only afterg
there has been a recovery, through the efforts of the
Attorney, of something to which such lien can attach. "

In this case the judgment gives the Appellant's
client no money, no property right or anything to which the
lien could attach, and in particular did not establish any
property rights in the water stock.

In Lundburg v. Dastrup, 497 P.2d 648, 28 Ut. 28,
Justice Crockett interpreting Section 78-51-41 stated as
follows: ’ ' -

"The lien which this Statute gives the attorney is
upon his client's cause and/or the judgment; and

with respect thereto he stands in no better a position
than his client.”

Since the Appellant's client L'Heureux, in the lawsuit with

Wareham, received no property in terest that he could assert,

then the Appellant, standing in the position of his client,
received no property interest to which a_l%gn could attach.
POINT 3

THE LOWER COURT DID NOT COMMIT REVERSIBLE ERROR IN GRANTING
RESPONDENTS' MOTION 'FOR SUMMARY JUDGMENT AND IN DENYING ‘
APPELIANT'S MOTION FOR SUMMARY JUDGMENT, BECAUSE RESPONDENTS
FAILED TO RESPOND TO APPELLANT'S MOTION FOR SUMMARY JUDGMENT
AS REQUIRED BY RULE 56(e) OF THE UTAH RULE OF CIVIL PROCEDUREL

- '3 1 .
The matters contained in Appellant's Motion for
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administgred by 1/1(’££/i%/56//i/'&/’\. state t ha t there is

Summar y Jud gm enizac BHQ)WSI}&PPQ,EJ&\ LD&in A
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no 1ssue of fact to be determined by the Court, and the Re-

spondentz so agreed and had already filed their Motion and

Affidavit so stating. Therefore, no Tesponse was necessary to

the Motion of the Appellant, and the Respondent certainly could

not respond and set '"forth the specific facts showing that

there is a genuine issue for trial" (Rule 56 (e) ).

Bgsed upon the urging of both parties, the Court

found that there was no genuine issue of facts, heard arguments
and received further statements of fact at the time of the

hearing on the respective motions and found that Respondent

was entitled to judgment as a matter of law.

CONCLUSION
In summary; the Respondent contends that the Appellant

is notlenFitled to a qommon-law retaining lien on the water
stock certificate since the stock represented by the certif-
icate was not the property of his client at the time he re-
ceived it, and hié clienf has no title or rights thereunder
and cannot 1ega11y w1thhold possession from Respondents.
Appellant is not entltled to an attorney's lien under the
provisions of Section 78-51-41, Utah Code Annotated, 1953,
as Amended, since the judgment entered in the lawsuit Appel-
lant filed for his client did not give his client a propetty

interest in the water stock to which the lien could attach,
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Imumu of Museum and Library Services

Library Services and Technology Act, gdministered by the,Utah S 1( Library,
and the water stock.was.not irvelved .in’ tHe ¢dlise of action
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and no judgment was entered -in relation thereto. Further,
_the Appellant is not entitled to Summary Judgment on his
Motion on the ground that the Raspondent failed to file a
response since the response required must set up issues of
fact to be tried and both parties agreed that there were 0
issues to be tried by the Court, and further, that the
Appellant was not entitled to the Summary Judgment as a
matter of law.
Respondent therefore respectfully prays that the
District Court's judgment on Respondent's Motion for Summary
Judgment be affirmed. 7
DATED this _/75 day of October, A. D., 1977.
Respectfully submitted,
BOYD BUNNELL
Attorney at Law
Suite #4, Oliveto Building
23 South Carbon Avenue

Price, Utah

Attorney for Respondents
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