Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

1987

John Francis McKenna v. Gerald L. Cook : Brief of
Appellant

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu cal
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

John Francis Mckenna; pro se.

Brent Burnett; assistant attorney general.

Recommended Citation

Brief of Appellant, McKenna v. Cook, No. 870534 (Utah Court of Appeals, 1987).
https://digitalcommons.law.byu.edu/byu_cal/736

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F736&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F736&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F736&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F736&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1/736?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F736&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

UTAH
DOCUMENT

KFU
50
A10

CNBC*&FF%“EFAW'f~§a%ieg;§;4

Faost Uftice Dom oo
Draper, UWtah
ATTORNEY FRO SE

IN THE COURT QF AFFEALS

JOHM FRAMCIS McEENNA, pra s

i

Fetitioner /Appellant,
vs.

GERALD L. COOK, Warden, Main

Facility; DAVID L. WILKINSON,

State Attarney General,

Respondents.

COUNSEL FOR AFFELLANT:
John Francis Mckenna
Fost Office Box 230
Draper, Utah 84020
Attorney Fro Se

Ut ah

STATE OF UTAH
———cacloaa——-—

BRIEF OM

i}
bl
0
B
o

—_——aaCo———

B70554-CA

COUNSEL FDR FESFOMDENTS:

Erent Burmett
fessistant Utah

Attorney General

276 State Capitol

Salt Lake City.

Utah 84114

FILED

RUG 30 1988

Mary, Ti. Noonan
Bark.ait
Wah Gowrt



John Fran
Fost Office

Draper, WUhah
ATTORMEY i

B

IN THE COURT QF QPPE@LS
STATE OF UTAHH
e e U GG

JOHN FRAMCIEZ MoFEENNS, pro se :

Fetitionsr  Appellant, :
BRIEF ON AFFEAL

VE. :

o Lo CO0OE, Warden, Main H Case MNMao. B70534-0A
Facilitys DAVID L. WILEIMNSON, Wtah

State AHttorney General, :
Fespondents. :

e v T T T Bty

COUNSEL FOR AFFELLANT
Jobn Francis MoFennsa

Fost DFfice Box
Draper, Utah 84020

Attorney Fro Se

COUNMNSEL FOR RESFOMDEMTS:

Brent Burnett

Assistant Utah &ttorney beneral
2536 State Capitol

Salt Lake City, Utah 84114




TARLE OF COMTE

AUTHORITI

@4 m o1 ow o m o wmow momom oMM A Mmoo wouw oaom

P
STETEMERT G m e m wow w w o omom o omoaom o w

MNETURE OF

¥ w s pow o oMo oM ouwom ow oA ow o wouou o n

STATEMENT

ATEMEN

I R R T A

GUIMERNT

CR/RELIEF SOUGHT . s i v v n e nnnanwna

CUE T T
LI T 1

fJ

o oin

&



SUTHORTITIE

Title 70 3 mm Do oy

L0l e S, AT T 4 m 8w oo e omoM uomeoE W R E U ME G ® R E R TR N oW oM moE
PF e T 1
1 J € Ly .

.

Womonomomo@omomow o omowomow oW oMo omom oG o omon ok xR oM w4 owow

-

L e omow o e omomomouowow BB owow B om ok owowowow  al

o

4 A ® o 4 a4 m 8 u 2 u w4 W a9 n @ om @ oa enet

-

O L TR R R I I U D)

3 g -

1% X

B 0 O T T .-

-

® B M & B & B ¥ 0D M MW B W B M 8 "ou ouoa oW et

’

oy

@ @ wom s omowomouwow s wowomomomowowomowoMomomowouoaouwow oaomoa L

. m ®w ® ®w m % ®m M wow s moAm A AN w A8 oAm w8 M 8w mou 8 uwom e 8 wowomwom on G

TURNER,., %1 4440 F2d

W @ W ®m W 7 ®w M W M W U @ 4 " W B WA 8 I Lt

TN =

m L3/l w s w w uwu m @ womomoa oo momouon o uoaoaoaon




TURTSDICTION

TATEMENT DF .
Y h ":,"'

Couwrt, over the instant

this

bl A

arpdd Ao Rl

Statul

1 b o

COMPLATNT BE

Third

2 Dotober 1987,

LR WA} W

H i-;'j;-, R ol

STATEMENT OF

5o e e e e
i this o
R T L IET S O T L
3 IVE ASRIE

ITMNEFFEC

DETERMIMNATIVE CONSTITUTIOMAL PROVISIONS
provisions for this case are:
in

The determinative constitubtional
1. Article I, Section 11, Ubah State Constitution, whioh

I ET person, for an injury
person, property, or reputation, shall have
of law, which shall be adminis-tered without

ary delay...

pertinent parta:
v

s=hall

ALl couwrts
domns to him
remedy Dy due couwr

denial or unneces

in his




4
i

Lt akh S

itutian, whioch

pertinment

v owow ST

it VI, United

thae United Sta 0

to &
&

STATEMEMNT OF CALRE

wre o

£y

T &

Thi

SISMISEAL of & COMPLATHT

HAREAS CORPLIE. The COMPLAIRNT wi 11l

ABopellant’ s only option to
L4
post-conviction relief, under the provisions of Fule §6(B) (4£), Utah

Foxl es

Frocedure, Appel lant w

t

i the matter of an incompestent

c
L
4]
-y
iy
bt
i
i

whiich

2, o failed, to bring strongly mitigsting evidence

i

forward at trial, evidence which, if it had been placed befors the

Jury,. may well have materially altered the ouwtcome of the trial: and,



include the suppressl on of

& point o in

arr imelusi

velismeant

ard

unlawdful iy in

7

Lo her o

acoident

311w

from the homa.

e and mroceed ] b be

t. oand

el ] was chsrgsd with btwoe counts of

TN e e TE
21 armd 22 y

o count of Agoravated Burgla

Y Trial

1985, in &

Fidlba

T

March 1, 1984, after having

#ominety-od

evaluation at the Utah Stabe

1. Appellant was

COMCUrEEnt Ol

vears bterms of incarcsration. Mz has sinos

cCort i riuou s

at Ltah State Frisorn. Course of Frocesdings-—

Die (Ca

@ Number 8460158) before the Utah Suprems Court

was filed omn or about 19 August 1984, The Appeal was rejected on or

R




Y aEmt then Filed s COMPLATNT SEEREITNG WRIT OF

abzoaat Ma-oh 1987, g es

ARanl

HOERE OGS Fumbee CE7 4227 on o about 22 June 1987, Mhes

COMPL TR

MOT IO T DITEMY

ot Froom that DISMISSS. b

i bkl

JMERNT

A oumernt -

Fespondents" sinagle point in the MOTION 70 DISMISE was

R Fetitionsr may nobt wse bthe remedy of habeas corpus as a
substitute for direct appesal.”

3T

Tt is Fetitioner s contention herein tha

t he iz not attempting

ngr is

direct appeal

interesting points in her MEMORANDLUM IN SUFFORT, but the cases are



ard mi s

crrstruedd . The true thrust of those cases, 1n faolb

supports Fetitionse in this

G, Frest i tioner will adde:

st ar as e de abds, one abtoa Time,

T For R

Com

provmclents guos

that the bhoeden of

abrlishimg

cefomueh brer &0 clemonm

decfendant, "arndd preo

by, ardd ol &

il atil v

Commlaint is bthalt his

¥

| SO
o WL TN

testimony at trial. SUCH MITIGATING TESTIMONY, IF IT EXIS

CERTAHINLY OF THE FOWER REG

FMOLTFY. OR FOSSIELY MODIFY, THE

OUTCOME OF THE TRIAL, BUT

AMONY . This

rather, & "demonstrable reslity,” bhecause the tapes and transcoriobts do,

(The conferencs st which the decision was mads not

tapes was helad in ohamb

ay froam the

presence of Fetitioner, therefore he had no input at all into that
decision. He was simply informsd that his evidence would not be

allowed. (See Trizl Tramscoript, ppJﬁbﬁf)

Counsel for Respondents fwhher guotes 3]

=i
I
I~
T 1
il
T
i3]
1
1=
[
—
[l
il
o
2
Iy

FRd I3I7,339 (19771 JARAMILLD v. TURNER, 24 Utah 2d 19,327,445 F2d

F4E, E345: and STATE v. GRAY, 601 FPZd at 220, in making the point thea

G
+

any purported srror of counsel must appear prejudicial, and that




smalzle likselilhood that there

wi et Teogrror, bhere

1

Wl ol aves b a different resulb. .. titionaer e

Aoaing F LI

the evoloasion of mitigating peior testimony of ate” s

Wit

Tl

i [aE=Sa ke W 5

for The

The tovpes of @reror wivlobe ooy

cooainimd b irto ouslifying

cprounod on bewo of b criteria i the Lbah

Supreme Cowurt, in o 21Ut Zdoat 98-99, 440 at BaY,

arc sffectively denied dus process of 1aw,

evidernce was willfully held awsy from the jury, and

Lw that it would

sitzility of a different oubcoms had all

placed before the triere of fact.

those groun
It is ludicrous for

that she did. To gquote from Fage ~S- of her MEMORAMDUM IN SUFFORT OF

- :)' -



MOTTOR

"

o anime @l l

TCE DIEMIT

|
1 .-

that should

For wre it omf habe

The appe

Feat i bl oy ws

=R el T T

Fa211 imto btwo e

of o

at besr
before

a writ

claim simply

T+

appeal

CIRG

VERT (T E

ZIURN

by s dinoompes

"whiicoh showld have Deen rad

e oirrelevant, and borde

HCLUSTON

the

anc 1w mob, attempting

dimary writ of habeas corpus as a substitute for direct

claims appeared in his initial complaint ki sueh o a weit

ceptional categorie

(17 The olaims alleges & denial

il aknlng: 4

moby bhe suppre:

sion of mitigating evidence, or (2) the

i
[
]

chid mot exist before the filing of direct appeal.

would appear that oouns for Respondents s using svery tool

disposal to inswre theat Fetitioner’ s claims are not fairly heard
any judicial tribunal,., completely ignoring the basic premise of

Mabeas cor .



onstitubtionality of
FoSupp. 1114

Vi, The

of law allowing hs conpiis cannot b

iii

iy o bhis o

sitioner is doomed

without this wit, F

i biwme A poed without recdure

< @ven though his

clesrid al  of

are serious, and worthy of

wrchEr oom I}

St w1l

demands

itution and

e Umiteo Sta

o Amsrica, will, forthwithy issue a decree

which was granted by the Third Judicial

arnd remand this { o

further consi

the guidelines dssued by this Douwrt.

FEGFECTFLLLY SUBMITTED.

Dated this ééjgjﬁ{day of August 1988,

foalin Framcis Mo
Fetitioner pro

CERTIFICATE OF MAILING
The undersigned hereby certifiss that on this date he mailed or
causad to be mailed a true and correct copy of the foregoing BRIEF ON
AFFEAL to

Fimberly Hormak
ALIGG
2TEH Bt

b

Salt La

Capitol

City, lUtah 84114

e O e



prepald,

[ETRTGTNE-S o

— 1 (:) -



	Brigham Young University Law School
	BYU Law Digital Commons
	1987

	John Francis McKenna v. Gerald L. Cook : Brief of Appellant
	Utah Court of Appeals
	Recommended Citation


	tmp.1529957887.pdf.Ot5Mm

