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IN THE UTAH COURT OF APPEALS

VAL M. ELLISON,
Plaintiff-Appellant,

VS.
Case No. 20080145-CA
UTAH COUNTY GOVERNMENT, and
HARTFORD LIFE & ACCIDENT
INSURANCE COMPANY,

Defendants-Appellees.

BRIEF OF THE APPELLANT

JURISDICTIONAL STATEMENT

This Court has pour-over jurisdiction under section 78 A-4-103(2)(j) of the Utah Code.
The Utah Supreme Court had jurisdiction under section 78 A-3-102(3)(j) of the Utah Code.
The order appealed from was entered January 23, 2008." The plaintiff-appellant filed his
Notice of Appeal on February 8, 2008, which was timely under rule 4(a) of the Utah Rules

of Appellate Procedure.

'R. 647-657.



ISSUES PRESENTED AND STANDARDS OF REVIEW

1. Was summary judgment precluded by genuine issues of material fact? “An
appellate court reviews a trial court’s legal conclusions and ultimate grant or denial of

summary judgment for correctness, and views the facts and all reasonable inferences drawn

therefrom in the light most favorable to the nonmoving party.”

DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES, ORDINANCES, RULES, AND REGULATIONS

There are not any specific constitutional provisions, statutes, ordinances, rules, or

regulations whose interpretation alone is determinative of this appeal or of central importance

to it.
STATEMENT OF THE CASE
A. Nature of the Case.
This is an appeal from a final order of dismissal entered on summary judgment in a
civil case.

B. Course of Proceedings and Disposition Below.
The plaintiff-appellant, Val M. Ellison, filed his complaint on June 30, 2005.°

Hartford Life and Accident Insurance Co. (“Hartford), a defendant-appellee, filed a motion

?Orvis v. Johnson, 2008 UT 2, § 6, 177 P.3d 600 (citations and internal quotation
marks omitted).

‘R. 2-12.



for summary judgment on December 1, 2006.* Later, Utah County Government (“the
County), also a defendant-appellee, filed a motion for summary judgment on January 26,
2007.> Mr. Ellison filed a response to Hartford’s motion on January 5, 2007, and a response
to the County’s motion on March 27, 2007.7

Oral arguments on the defendants’ motions were held July 20, 2007.® At the
conclusion of oral arguments, the trial court ruled from the bench in favor of the defendants.’
Soon thereafter, Hartford prepared and filed a proposed order granting the defendants’
motions for summary judgment, and Mr. Ellison filed a written objection to it on October 4,
2007." In a minute entry dated January 22, 2008, the trial court acknowledged that
Hartford’s proposed order “does, indeed, extend substantially beyond the rationale and
findings expressed by the Court at the time of the hearing.”'! Nevertheless, after deleting only

part of a single paragraph of the proposed order, the trial court went ahead and caused

‘R. 73-76.
°R. 502-504.‘
SR. 416-435.
’R. 539-612
‘R. 641-644.
’R. 644.

"R. 645-657.

"For some reason, this Minute Entry does not appear in the record. Mr. Ellison is in
the process of filing a motion to correct this error in the record.

3



Hartford’s proposed order to be entered anyway on January 23, 2008.'> On February 8, 2008,
Mr. Ellison filed a Notice of Appeal.”

C. Statement of Facts.

Because this appeal asserts that there are disputed issues of material fact, such facts
are discussed in greater detail in the argument section of this brief. The following, however,
is a brief overview of the relevant facts.

Val Ellison entered into an employment contract with the County, pursuant to which
he began working for the County in July 1995." As part of this employment contract, the
County agreed to provide life insurance for Mr. Ellison and supplemental life-insurance
coverage for his dependents."” Sometime thereafter, Mr. Ellison purchased a supplemental
life-insurance policy on his wife, Sherrie Ellison, through Hartford (“the Policy”)." Neither

the County or Hartford ever provided Mr. Ellison or his wife with a copy of the Policy."”

1’R. 647-657.

PSee R. 658-659.

"R. 408, 598, 606.

PR. 408, 598, 605.

'R. 408, 431, 598, 605.

'"R. 555-556, 595.



Among other things, the Policy states that the County’s “responsibilities include: . . .
Notifying employees of their right to exercise the Conversion Privilege” in situations where,
for example, a dependent may be excluded from coverage under the Policy by divorce.'®

Although Mr. Ellison and his wife eventually divorced, they had “an agreement” that
the Policy would be used to “help the kids with education and things like that.”'® Mr.
Ellison’s wife specially told him “to use the insurance to help the kids with missions and
schooling and so forth.”*° Due to the existence of this agreement, neither Mr. Ellison or his
wife thought it was necessary to subsequently address the Policy in their divorce decree.!

Given the fact that Mr. Ellison and his wife were preparing for divorce, as well as the
factthat Mr. Ellison’s wife suffered from terminal cancer, Mr. Ellison contacted the County’s
human-resource department to learn what he needed to do to maintain the Policy after
divorce.” An unidentified representative from the County’s human-resource department told
Mr. Ellison that he only needed to “continue to make the premium payments in order to

continue life insurance coverage.” This County representative did not tell Mr. Ellison that

R. 406-407, 542, 595.

R. 323, 431, 597.

2R. 287, 431, 548, 597.

IR, 287, 431, 548, 597.
2R.271-272,276-277, 282, 405, 597, 604-605.
PR. 271, 276-277, 320, 404-405, 558, 597.
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he needed to fill out any additional paperwork or take any further action to ensure coverage
after divorce.”*

During this conversation with the County representative in question, Mr. Ellison asked
for “something in writing” to confirm what the representative had told him.> Inresponse, the
representative gave Mr. Ellison Hartford’s telephone number and told him to call it to obtain
the written confirmation he desired.”® Consequently, on January 30, 2003, Mr. Ellison
contacted Hartford by telephone at the number the County representative had given to him.*’

During Mr. Ellison’s telephone call to Hartford, he spoke with Hartford employee
Linda Daly.”® Mr. Ellison told Ms. Daly that the County “told me that you can continue
insurance on your spouse even if you get divorced.”®® Ms. Daly confirmed the County’s
representations regarding the Policy and said, “[Y]es. . . . I think that’s your option if you
want to and you continue to . . . they’re going to be payroll deducting for her][,] so if you want

to keep her on there, that’s fine.”** Ms. Daly did not, however, ever tell Mr. Ellison that he

#R. 271, 276-277, 363-364, 405, 431, 558, 597, 603.
»R. 430, 573, 597, 603.

6R. 405, 430, 573-574, 597, 603.

*'R. 430, 553, 552, 596.

2R, 404, 430, 573-574, 596.

»R. 430, 573-574, 596.

30R. 320, 336, 430, 573-574, 596.



needed to fill out any additional paperwork or take any further action in order to ensure
coverage after divorce.’!

As Mr. Ellison’s conversation with Ms. Daly came to a close, Ms. Daly told Mr.
Ellison that she would transfer his call to a different Hartford employee so that he could
obtain any additional verification that he might desire.’* As a result, Mr. Ellison then spoke
with a second, albeit unidentified, Hartford employee about the continuation of the Policy
following divorce.*® This Hartford employee also told Mr. Ellison that the only thing he
needed to do to continue coverage under the Policy after his divorce was to continue paying
the required premiums.** Whether Mr. Ellison’s conversation with this second Hartford
employee was recorded is unknown, but Mr. Ellison has not been given a copy of any such
recording.®

Due to the multiple representations that the defendants’ employees made to Mr.
Ellison about the continuation of the Policy following divorce, Mr. Ellison simply continued

to pay the Policy premiums following his divorce.*® He did not complete any additional

3R 331, 430, 573-574.
*R. 335, 573-574.

»R. 334-335, 337, 430.
¥R. 334, 430.

R. 403.

R. 296-297, 333.



paperwork or take any further action.’” Instead, he simply followed the County and Hartford
employees’ instructions: i.e., he just continued to pay the premiums.*

Mr. Ellison’s divorce was finalized on August 21, 2003.* Soon thereafter, on October
27,2003, his former wife, Sherrie Ellison, passed away following a long bout with cancer.*’
However, during the period of time between their divorce and Ms. Ellison’s subsequent
death, the County continued to deduct from Mr. Ellison’s income to pay the premiums on the
Policy, and Hartford continued to accept these payments.*' Nevertheless, when Mr. Ellison
later filed a claim for benefits under the Policy as a result of Ms. Ellison’s passing, the
defendants denied his claim and refused to honor either the Policy or the multiple
representations that they had made to him about the Policy.*” The defendants’ stated reason
for denying Mr. Ellison’s claim was that neither he or Ms. Ellison ever completed the

necessary steps to have the Policy “converted” after their divorce.”

7R, 333.
3BR.296-298, 333.
PR. 405, 605.

40R. 405, 604-605.
HR. 296-297.

“R. 402, 601.

BR. 300-301, 401-402, 598.



SUMMARY OF THE ARGUMENT

This case is about whether or not the trial court erred by granting the defendants’
motions for summary judgment when there are genuine issues of material fact. For example,
there are disputed issues of material fact as to whether the defendants made
misrepresentations, either knowingly or recklessly, to Mr. Ellison upon which he reasonably
relied to his detriment. There are disputed issues of material fact as to whether the defendants
acted unfairly and in bad faith in various respects. And there are disputed issues of material
fact as to whether Mr. Ellison’s conduct was reasonable under the circumstances.

Itis Mr. Ellison’s contention that, by either discrediting or disregarding the admissible
evidence giving rise to these disputed material facts, and by otherwise ignoring various
reasonable inferences in Mr. Ellison’s favor, the trial court erred. Consequently, the trial
court’s grant of summary judgment for the defendants should be reversed, and this matter
should be remanded so that the parties may continue to prepare for trial.

ARGUMENT

SUMMARY JUDGMENT WAS PRECLUDED
BY GENUINE ISSUES OF MATERIAL FACT

The defendants’ motions for summary judgment should have been denied because
there were genuine issues of material fact. “A summary judgment movant must show both

that there is no material issue of fact and that the movant is entitled to judgment as a matter



of law.”** Summary judgment is appropriate only “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the moving party is entitled to a judgment
as a matter of law.”* The “facts and all reasonable inferences drawn therefrom” must be
viewed “in the light most favorable to the nonmoving party.”* Indeed, even where the parties
are “not in complete conflict as to certain facts,” but “the understanding, intention, and
consequences of those facts [are] vigorously disputed,” the matter is not proper for summary
judgment and “can only be resolved by a trial.”"’

Given that there are disputed issues of material fact in this case, it was improper for
the trial court to grant the defendants’ motions for summary judgment.

L THERE IS ADMISSIBLE EVIDENCE OF MISREPRESENTATIONS THAT
CREATE GENUINE ISSUES OF MATERIAL FACT.

In anticipation of his divorce, Mr. Ellison acted with reasonable diligence to determine
whether and how coverage under the Policy might be affected in the event of divorce.
Because neither of the defendants had ever provided Mr. Ellison with a copy of the Policy,

he contacted at least one County employee and two Hartford employees in order to make this

“Orvis v. Johnson, 2008 UT 2, ¢ 12, 177 P.3d 600.
“Utah R. Civ. P. 56(c).
%Qrvis, 2008 UT 2, 9 6.

“"Sandberg v. Klein, 576 P.2d 1291, 1292 (Utah 1978).

10



determination.*® All three of these individuals, in succession and without exception, informed
Mr. Ellison that his anticipated divorce would in no way affect coverage if he simply
continued to pay the premiums.*’ None of these three individuals told Mr. Ellison that he
needed to take additional action, beyond simply paying the premiums, to secure coverage.”
In reliance upon these representations, Mr. Ellison stopped investigating the matter any
further and instead simply continued to pay the necessary premiums, as he had been
advised.” Nevertheless, when he subsequently filed a claim for benefits under the Policy, his
claim was denied because he had failed, according to the defendants, to properly “convert”
his Policy at the time of divorce.*

Due to the defendants’ failure to honor Mr. Ellison’s insurance claim, Mr. Ellison
filed the present lawsuit against them, alleging fraud, estoppel, negligence, breach of
contract, and breach of the covenant of good faith and fair dealing.>® In opposition to this

lawsuit, the defendants filed motions for summary judgment seeking to have this matter

¥R.271-272,276-277,282,334-335,337,404-405,430, 573-574, 596-597, 604-605.

“R. 271, 276-277, 320, 331, 334, 336, 363-364, 404-405, 430-431, 558, 573-574,
596-597, 603.

'R. 271, 276-277, 331, 363-364, 405, 430-431, 558, 573-574, 597, 603.
°'R. 296-298, 333.
R. 300-301, 401-402, 598, 601.
“R. 2-12.
11



dismissed with prejudice.”® The trial court granted both of these motions in favor of the
defendants.” One of the main reasons why the trial court granted these motions was because,
in the court’s opinion, there was no admissible evidence that Mr. Ellison had a conversation
with any County or Hartford employee (other than with Linda Daly) regarding continuation
of the Policy after divorce.* This opinion, however, is incorrect. In particular, Mr. Ellison
has presented admissible evidence of representations that the defendants’ employees made
to him about the continuation of the Policy after divorce, and, as explained below, this
evidence creates genuine issues of material fact.

A.  Credibility.

Mr. Ellison presented evidence to the trial court of conversations he had with (1) at
least one unidentified County employee from the County’s human-resource department; (2)
Linda Daly, a Hartford employee; and (3) another, albeit unidentified, Hartford employee.

The trial court purported to make findings of fact with respect to this evidence and found that

>R. 73-76, 502-504.
»R. 641-644.
*0R. 648, 651.

12



»57 or “reliable.”® Concerns over the credibility of evidence,

it was not either “credible
however, are issues of fact that should only be resolved at trial—not by summary judgment.*

Regarding the credibility of the evidence Mr. Ellison presented about his conversation
with a representative of the County’s human-resource department and with the unidentified
Hartford representative, the trial court apparently discredited and disregarded this evidence
because, according to the trial court, the evidence is “self-serving.”® But, self-serving or not,
credibility is a question of fact that should be reserved for trial.®' “The fact finder may or may
not find such self-serving testimony credible.”®* The decision belongs to the fact finder.® It
was, therefore, improper to decide these credibility issues on summary judgment.

B. Reasonable Inferences.

Not only is the credibility of evidence an issue of fact that should be decided at trial,

but to the extent any inferences reasonably arising out of such evidence create disputed issues

"Transcript, at 60.
3R, 7.

**van der Heyde v. First Colony Life Ins. Co., 845 P.2d 275, 280 (Utah Ct. App.

1993).
“Transcript, at 61.

®'Larsen v. Exclusive Cars, Inc., 2004 UT App. 259, 9 11 n.2,297 P.3d 714,

%2van der Heyde, 845 P.2d at 280.

%1d,

13



of material fact, then summary judgment should be denied.®* In the present case, there are
various reasonable inferences which, viewed in the light most favorable to Mr. Ellison, create
genuine issues of material fact sufficient to preclude summary judgment. Many of such
inferences are a product of Mr. Ellison’s recorded and subsequently-transcribed telephone
conversation with Hartford employee Linda Daly.®

Given that Mr. Ellison’s telephone conversation with Ms. Daly was recorded, the fact
that Mr. Ellison had a telephone conversation with Ms. Daly about the Policy is undisputed.®®
The admissibility of the transcript of this conversation is also undisputed.®” What is disputed,
however, is the interpretation and meaning of this conversation, as well as any inferences
arising therefrom. This dispute is, alone, a sufficient basis for reversing the trial court’s grant
of summary judgment for the defendants.

During their telephone conversation, Mr. Ellison informed Ms. Daly that he had
obtained her telephone number from the County, that the County had told him that he only
needed to continue paying the premiums to maintain coverage, and that he wanted

verification from Hartford confirming the County’s representations.®® Ms. Daly affirmed the

%Orvis v. Johnson, 2008 UT 2, 4 6, 177 P.3d 600 (citations and internal quotation
marks omitted).

%R. 573-574.
S6R. 404, 430, 573-574, 596; Transcript, at 51:10-12.
" Transcript, at 51:11-12.
R. 573-574.
14



County’s representations and stated: “[Y]es. . . . I think that’s your option if you want to
[continue coverage after divorce;] when you continue to, they are going to be payroll
deducting for [Sherrie Ellison], so if you want to keep her on there, that’s fine.”*

As Mr. Ellison’s conversation with Ms. Daly came to a close, Ms. Daly told Mr.
Ellison that, if he wished, she would have his call transferred to a second Hartford employee
so that he could obtain any additional verification that he might desire.”” Consequently, Mr.
Ellison’s call was transferred to a different Hartford employee.”’ According to Mr. Ellison’s
sworn testimony, this second Hartford employee again confirmed that the Policy would not
be affected by divorce so long as the premiums were paid.”

This telephone conversation between Mr. Ellison and Ms. Daly creates various
reasonable inferences which, when viewed in the light most favorable to Mr. Ellison as the
nonmoving party, create genuine issues of material fact that should have been preserved for
trial, such as the following:

First, given that Mr. Ellison obtained Ms. Daly’s telephone number from the County,

it' may be reasonably inferred that Mr. Ellison did in fact speak with the County

representative that gave him Ms. Daly’s number. This inference tends to corroborate Mr.

“R. 320, 336, 430, 573-574, 596.
"R. 335, 573-574.

'R. 334-335, 337, 430.

R. 334, 430.

15



Ellison’s testimony that he spoke with a representative of the County’s human-resource
department, and that this representative told Mr. Ellison that he did not need to do anything
except continue to pay the premiums in order to maintain coverage following divorce.

Second, given that Ms. Daly told Mr. Ellison that she would transfer his call to a
different Hartford employee so that he could obtain any additional assurances that he might
desire, it can be reasonably inferred that Mr. Ellison’s call was in fact transferred to a
different Hartford employee. It can also be reasonably inferred that Mr. Ellison spoke with
this second Hartford employee about the Policy. These reasonable inferences, when viewed
in the light most favorable to Mr. Ellison, corroborate Mr. Ellison’s testimony that he spoke
with a second Hartford employee, and that this employee agreed with the representations that
had been previously made to him concerning continuation of the Policy.

Third, given that, after speaking with the defendants’ employees, Mr. Ellison
apparently took no action (other than to continue paying the premiums) to secure coverage
under the Policy, it can be reasonably inferred that these employees did in fact tell Mr.
Ellison that he only needed to continue to pay the premiums to maintain coverage. Among
other things, this inference creates a genuine issue of material fact as to whether Mr. Ellison

reasonably relied upon the representations that the defendants’ employees made to him.
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These reasonable inferences, and the facts giving rise to them, when viewed in the
light most favorable to Mr. Ellison, create genuine issues of material fact that should have
been preserved for trial.”

C.  Admissibility.

As has already been noted, the evidence of Mr. Ellison’s telephone call with Ms. Daly
is undisputed. Whether the evidence of Mr. Ellison’s conversation with the representative of
the County’s human-resource department is admissible, however, is disputed, as is also the
evidence of Mr. Ellison’s conversation with the unidentified Hartford employee to whom Ms.

.7 The trial court apparently believed such evidence was

Daly transferred his cal
inadmissible hearsay, and therefore did not consider it, because the identities of these two
employees are unknown.” Although the identities of these employees may be unknown,
however, does not mean that the evidence in question must be inadmissible hearsay.

First, this evidence is not hearsay because it is not being “offered . . . to prove the truth
of the matter asserted”;" that is, it is not being offered to prove that the statements made to

Mr. Ellison were true. Indeed, this case arises because “the matter asserted” is false. Rather,

the statements were offered merely to show that the defendants did in fact make

"Qrvis, 2008 UT 2, 1 6.

*R. 648, 651.

PTranscript, at 36-37, 50-52. See Utah R. Evid. 801(c).
1d.
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representations to Mr. Ellison upon which he reasonably relied to his detriment. By
definition, this evidence is not hearsay.”’

Second, this evidence cannot be hearsay because any statement in it “is offered against
a party and is . . . the party’s own statement, in either an individual or a representative
capacity.””® As the defendants’ agents, having at least apparent authority from their
respective principals, the unidentified County and Hartford employees acted for their
principals, thereby binding the defendants, when they made the representations at issue to
Mr. Ellison.” As a result, such statements are not hearsay because they constitute admissions
by a party-opponent.*°

Third, the hearsay rule does not exclude this evidence because it is composed of
“statements against interest.”®' A statement may be excepted from the hearsay rule if, “at the
time of its making,” it was

so far contrary to the declarant’s pecuniary or proprietary interest, or so far

tended to subject the declarant to civil or criminal liability, or to render invalid
a claim by the declarant against another, that a reasonable person in the

71d.,
B1d. 801(d)(2).

"See Farrington v. Granite State Fire Ins. Co., 232 P.2d 754, 757 (Utah 1951); see
also S. W. Bridges & Co. v. Candland, 54 P.2d 842, 848 (Utah 1936); Vadner v. Rozzelle,
45 P.2d 561, 564 (Utah 1935).

%Utah R. Evid. 801(d)(2).
811d. 804(b)(3).
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declarant’s position would not have made the statement unless believing it to
be true.®

The statements were against the declarant’s interest because, if true, they would subject the
defendants to liability for insurance benefits for Mr. Ellison’s wife. A reasonable person in
the position of the defendants’ employees would not have made such statements unless they
believed them to be true. The statements, therefore, are not inadmissible hearsay, and the trial
court should have considered such evidence.

II. THE MISREPRESENTATIONS CONCERN PRESENTLY EXISTING
MATERIAL FACTS.

The misrepresentations that the defendants’ employees made to Mr. Ellison concerned
facts then in existence. The misrepresentations were about whether the Policy, at that specific
moment in time, provided that coverage for dependents continued, even after divorce, so long
as the premiums continued to be paid. In other words, the misrepresentations concerned the
provisions and procedures of the Policy in their then-existing form. As such, the
misrepresentations concerned material facts which were then in existence. Indeed, even the
trial court and opposing counsel recognized the plausibility and reasonableness of this
inference during oral arguments.*’ Consequently, given that all reasonable inferences should

be construed in the light most favorable to the nonmoving party, this inference should have

¥1d.

$Transcript, at 22:7-14.
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been made, and, as aresult, the defendants’ motions for summary judgment should have been

denied.

III. WHETHER THE MISREPRESENTATIONS WERE MADE KNOWINGLY
OR RECKLESSLY IS A GENUINE ISSUE OF MATERIAL FACT.

Liability for fraud can be found where a misrepresentation is made either knowingly
or recklessly.® Whether a person made a misrepresentation knowingly or recklessly,
however, is a question of fact.* Indeed, fraud may exist even where a party “knew nothing
about the matter and . . . recklessly affirm[ed] as a fact something of which [he was] entirely
ignorant.”®” Nevertheless, the trial court dismissed Mr. Ellison’s fraud claims because,
according to the trial court, “no reasonable fact-finder could conclude that the transcript of
the recording of the Daly call manifests an intent by Ms. Daly to deceive or misrepresent a

fact.”® The trial court’s dismissal of Mr. Ellison’s fraud claims on this basis is improper for

%Qrvis v. Johnson, 2008 UT 2, § 6, 177 P.3d 600 (citations and internal quotation
marks omitted).

*Franco v. The Church of Jesus Christ of Latter-day Saints, 2001 UT 25, § 33, 21
P.3d 198.

*6State v. Barzee, 2007 UT 95, 9§ 81, 177 P.3d 48 (“Issues such as reasonableness,
knowledge, and proximate cause are fact questions to be resolved by the fact finder . . . .”).

$7Stuck v. Delta Land & Water Co., 227 P. 791, 804 (Utah 1924).

R. 650.
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at least the following reasons:

First, as already noted, whether a person makes a misrepresentation knowingly or
recklessly, is a question of fact.* The trial court, therefore, should not have made factual
findings regarding this issue at the summary-judgment stage.

Second, as has also already been noted, fraud can be found where a misrepresentation
is made either knowingly or recklessly.”® Even though a person may not have knowingly
made a misrepresentation, that person can still be liable for fraud if she did it recklessly.” It
was, therefore, error for the trial court to dismiss Mr. Ellison’s fraud claims simply because
the trial court did not find a “knowing” misrepresentation;’* the trial court should have also
considered whether there was a “reckless” misrepresentation.”

And, third, simply because Ms. Daly may not have made a misrepresentation either
knowingly or recklessly does not mean that the other Hartford employee Mr. Ellison spoke
with was similarly innocent. Nor does it mean that the County employee Mr. Ellison spoke

with was innocent. In other words, the trial court erred by dismissing Mr. Ellison’s fraud

%State v. Barzee, 2007 UT 95, ¢ 81.

“Franco, 2001 UT 25, 9 33.
Id.

2R. 650.

“Franco, 2001 UT 25, 9 33.
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claims against the defendants simply because one of the three individuals who made

misrepresentations to Mr. Ellison may not have done so knowingly.

IV. WHETHERMR. ELLISON ACTED WITH REASONABLE DILIGENCE AND
REASONABLY RELIED UPON THE MISREPRESENTATIONS IS A
GENUINE ISSUE OF MATERIAL FACT.

Despite the evidence of the defendants’ misrepresentations, the trial court dismissed
all of Mr. Ellison’s claims because it did not believe that Mr. Ellison acted with reasonable
diligence or that he reasonably relied upon the representations made to him.** In particular,
the trial court dismissed Mr. Ellison’s negligence claim against the County because,
according to the court, Mr. Ellison did not act with reasonable diligence to determine the
Policy’s provisions and procedures.” Likewise, the trial court dismissed Mr. Ellison’s fraud
and estoppel claims because the court did not consider Mr. Ellison’s reliance upon the
defendants’ misrepresentations as having been reasonable.”

Whether Mr. Ellison acted with reasonable diligence and reasonably relied upon the
representations that the defendants made to him, however, is a genuine issue of material fact

that should have been preserved for trial. As a result, the trial court’s grant of summary

judgment for the defendants was in error.

*R. 647-651.
»R. 647-648.
R. 648-651.
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A. Reasonable Diligence.

In Utah, reasonableness must generally “be considered with reference to the facts of
each case, and is usually a question for the jury to determine.”’ Despite this principle, the
trial court dismissed Mr. Ellison’s negligence claim against the County because, in the
court’s opinion, Mr. Ellison failed to act with reasonable diligence to “inform[] himself
regarding the Policy’s provisions and procedures.”®® But this conclusion, when considered
“with reference to the facts,” is erroneous because it is premised upon disputed issues of
material fact.”

The evidence before the trial court showed, among other things, that the County never
provided Mr. Ellison with a copy of the Policy.'” Likewise, the County never notified Mr.
Ellison of his “right to exercise the Conversion Privilege,” despite the County’s contractual
duty to do so. When, however, Mr. Ellison later tried to inform himself of the Policy’s
provisions and procedures by contacting the County’s human-resource department, at least
one representative from that department provided Mr. Ellison with incorrect information

about the Policy. Based upon this incorrect information, as well as the incorrect information

“Conder v. A.L. Williams & Assocs., 739 P.2d 634, 638 (Utah Ct. App. 1987)
(emphases added) see EDSA/Cloward. LLC v. Klibanoff, 2005 UT App. 367,921, 122 P.3d
646.

BR. 647-648.
“Conder, 739 P.2d at 638.
100R . 555-556, 595.
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that he subsequently received from Hartford, Mr. Ellison reasonably believed that no
additional action was required to maintain coverage so long as he continued to pay the
premiums. As a result, he simply continued to pay the premiums, believing all the while that
he was in strict compliance with the Policy’s provisions and procedures.

When viewing these facts, and all reasonable inferences arising therefrom, in the light
most favorable to Mr. Ellison, the question as to whether Mr. Ellison acted with reasonable
diligence to determine the Policy’s provisions and procedures becomes a genuine issue of
material fact, which should be preserved for trial. In any event, the trial court should have
refrained from dismissing Mr. Ellison’s negligence claim because, “[a]s a general
proposition, summary judgment is inappropriate to resolve a negligence claim on its merits,
and should be employed ‘only in the most clear-cut case.””'*' Indeed, “[o]rdinarily the

question of negligence . . . may not be settled on a motion for summary judgment.”'%?

“[Slummary judgment is rarely an appropriate remedy for resolving negligence actions.”'?*

For these additional reasons, Mr. Ellison’s negligence claim should also have never been

dismissed.

'9'Wycalis v. Guardian Title, 780 P.2d 821 (Utah Ct. App. 1989) (citations omitted).

12preston v. Lamb, 436 P.2d 1021, 1023 (Utah 1968); see Butler v. Sports Haven
Int’l, 563 P.2d 1245, 1246 (Utah 1977).

B Williams v. Melby, 699 P.2d 723, 728 (Utah 1985).
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B. Reasonable Reliance.

Likewise, Mr. Ellison’s other claims, such as those for fraud and estoppel, were not
properly subject to dismissal on summary judgment because whether Mr. Ellison reasonably
relied upon the defendants’ misrepresentations is a disputed issue of material fact.'“Based

upon language from Perkins v. Great-West Life Assurance Co.,'”” however, the trial court

determined otherwise.'® This determination was incorrect.
Perkins involved a situation where an insured made material misrepresentations in her

197 After the insured died, and her misrepresentations were

life-insurance application.
discovered, the insurer refused to honor the insurance policy that it had previously issued on
the insured’s life, even though the insurer had collected premiums from the insured in
connection with the policy.'® The insured’s husband sued the insurer, claiming that the
insurer should be estopped from voiding the policy because the insurer had collected

premiums from the insured in connection with the policy.'” The Utah Supreme Court

affirmed the dismissal of the husband’s estoppel claim because his wife “had the means by

19EDSA/Cloward, LLC, 2005 UT App. 367,  21.

'%Perkins v. Great-West Life Assurance Co., 814 P.2d 1125 (Utah Ct. App. 1991).
"%Transcript, at 62:19 to 63:4.
'97Perkins, 814 P.2d at 1127-28.
108,
1914, at 1130-31.
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which she could have ascertained the contents of [the] policy,” but she did not put forth any
effort “to learn the terms of her insurance policy.”''” Consequently, the court declared that
“her reliance . . . was not reasonable.”""!

Perkins is readily distinguishable from the facts at issue in the present case. First,
unlike Perkins, there are no allegations that the insured (Mr. Ellison) made any
misrepresentations to his insurer (the defendants) at the time the policy was issued. Second,

unlike Perkins, there is evidence that the insurer (the defendants) made misrepresentations

to the insured (Mr. Ellison) about the policy. Third, unlike Perkins, there is evidence that the

misrepresentations that were made to the insured were about the perpetuation of the policy:
they were not mere misrepresentations about the Policy’s contents, but they were instead
affirmative misrepresentations about what Mr. Ellison needed to do to perpetuate coverage
prospectively. Fourth, unlike Perkins, there is evidence that the insured actually put forth
effort to try to discover the policy’s provisions and procedures: in fact, the evidence shows
that Mr. Ellison made multiple attempts to obtain information about the Policy from the
defendants. Fifth, unlike Perkins, the estoppel claim in the present matter is not based solely
on the insurer’s acceptance of the premiums: although Hartford’s acceptance of the
premiums is relevant, the primary basis of Mr. Ellison’s estoppel claim is that the defendants

made multiple misrepresentations to him upon which he reasonably relied to his detriment.

1o1d. at 1131.
HIId.
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And, sixth, unlike Perkins, Mr. Ellison has not only brought an estoppel claim against the

defendants, but a fraud claim as well: Perkins only dealt with estoppel; it did not address
fraud. Consequently, Perkins does not apply to the facts at issue in this case.
2

In any event, the trial court failed to properly consider the Y oungblood line of cases.'!

(Youngblood II was decided after briefing had been completed but before oral arguments in

this case. Mr. Ellison provided the trial court with a copy of Youngblood II during oral

arguments.''?) The Youngblood cases arose out of a situation where an insurer made
misrepresentations about the scope of an insurance policy, thereby inducing the plaintiff to
purchase the policy.'"* These misrepresentations were made before the plaintiff actually
purchased the policy.'”” When the plaintiff was subsequently injured, however, he discovered
that his injury was not actually covered by his policy, even though the insurer had made
representations to him to the contrary at the time of purchase.''® As a result, the plaintiff sued

his insurer, alleging, among other things, estoppel.''” Although the trial court dismissed the

2See Youngblood v. Auto-Owners Ins. Co., 2005 UT App. 154, 111 P.3d 829
[hereinafter Youngblood I]; Youngblood v. Auto-Owners Ins. Co., 2007 UT 28, 158 P.3d
1088 [hereinafter Youngblood II].

"BTranscript, at 30:3-6.

Y oungblood I, 2005 UT App. 154, §§ 4-5.

sy,
H°Id. 99 8-9.
U714, 499, 11.
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plaintiff’s estoppel claim by summary judgment, the appellate courts in Youngblood I and

Youngblood I eventually reversed the trial court’s decision.''®

In Youngblood II, the Utah Supreme Court noted that “the question of whether or not”

an insured’s “reliance on [an] agent’s misrepresentations of the scope of coverage under [an

insurance] policy [is] reasonable. . . is one of fact.”'"’ Consequently, the Youngblood II court

held that “[r]eliance upon an agent’s material misrepresentations regarding coverage may or
may not be reasonable, depending upon the facts of the individual case.”'* This holding is

consistent with the Youngblood I court’s previously-issued opinion: “‘Reasonable reliance

must be considered with reference to the facts of each case, and is usually a question for the
Jjury to determine.””"*! For this reason, the court in Youngblood I also concluded that, “based
on [the plaintiff’s] deposition testimony and affidavit, there [was] again at least a disputed
issue of material fact as to whether [the plaintiff] reasonably relied on the representations
made by [the insurance] agent.”'*

Although the misrepresentations that the defendants made to Mr. Ellison were made

after the Policy was issued, rather than before Mr. Ellison purchased it, these

'81d. 94 11; Youngblood II, 2007 UT 28, q 2.

Y oungblood II, 2007 UT 28, § 38 (emphasis added).

121d. 4 35 (emphasis added).

'Youngblood I, 2005 UT App. 154, § 23 (quoting Conder, 739 P.2d at 638)
(emphases added).

1221_C_l_-ﬂ 26
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misrepresentations concerned the continued perpetuation and preservation of the Policy. As
such, they are similar to those made to the plaintiff in the Youngblood cases, in that the
misrepresentations in question were made in order to persuade Mr. Ellison to make additional
payments toward the Policy. In other words, these misrepresentations were made before Mr.
Ellison got divorced and before he paid any premiums on the Policy as a newly-divorced
individual. They were also made before Mr. Ellison concluded that he had successfully
maintained coverage under the Policy following his divorce.

Like the plaintiffin the Youngblood cases, Mr. Ellison has provided sworn testimony
sufficient to create a genuine issue of material fact as to whether he acted in reasonable
reliance upon the misrepresentations that were made to him during his conversations with
defendants’ employees. Indeed, the trial court has itself recognized that “Mr. Ellison’s
understanding of the existence of those conversations might be relevant to the reasonableness
ofhis conduct.”'* Consequently, the trial court’s complete reliance upon the Policy’s express
language was improper, inasmuch as there are genuine issues of material fact as to whether
Mr. Ellison reasonably relied upon the defendants’ misrepresentations, and all inferences

should be construed in Mr. Ellison’s favor.'**

'ZTranscript, at 61:3-5.

124See Larsen v. Exclusive Cars, Inc., 2004 UT App. 259, 9 10-11, 297 P.3d 714
(“The trial court erred when it looked chiefly to the sales documents to determine that [the
plaintiff’s] reliance on [the defendant’s] oral representations was unreasonable as a matter
of law. . . . Viewing the totality of the alleged facts in the light most favorable to [the
plaintiff], a jury could find that he acted reasonably.”).
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V. WHETHER MR. ELLISON SUFFERED DAMAGES IS A GENUINE ISSUE
OF MATERIAL FACT.

The trial court dismissed all of Mr. Ellison’s claims because it did not believe that Mr.
Ellison had suffered any damages.'* In the court’s own words:

There is no admissible evidence from which the fact-finder can reasonably

infer that Sherrie Ellison would have converted her group insurance policy into

an individual policy, and there is no evidence that Mr. Ellison, rather than

Sherrie Ellison’s estate or heirs, would have been the beneficiaries of that

conversion policy.'*

For at least the following reasons, the trial court’s conclusions regarding Mr. Ellison’s
damages are erroneous:

First, Mr. Ellison never had a reasonable opportunity to have the Policy converted
prior to his divorce due to the defendants’ improper conduct. By making misrepresentations
to Mr. Ellison about what was necessary to maintain the Policy, the defendants thereby
prevented Mr. Ellison from converting the Policy because he had no reason to know or
believe that such was necessary. The defendants’ misrepresentations, in effect, stopped Mr.
Ellison from conducting any additional research or seeking further information because he
believed, based upon the defendants’ misrepresentations, that he was alright so l<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>