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STATE OF UTAH

THE ST&TE OF Ulali,
Plaintdfl and Respondsnt
vs
Ce He CIlLALEY,

Defendant end Appellant

CJELLANYYS BRIEF

Appeal From the Third Listrict Court of
Utah, for salt Lake County
ionorable will L. FHoyt, Judge

Jo LAMBuRT GIBSON
Crf_Lis WisLT:i, JRe
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Jho appellent u shurged in the Information
v.ith the arixe 0. icveluntary manslaughtor, seid
alleyed erime uri..:, out of the operetion of an
.Lowobile; %0 v lch charge the appellant entersd
& >leg ol not juilty; the appeliuut wus oharged hy
the 2Lats with operatin: & wtor wehisle in e
unrrtharly directtsn near the _raser orossroads on
Ve Yo L. nvay number 9l. <he e-ifc.ce tendeu to
s.on %l s tns defendant hsd picked up certein hite
hikerz, t:oi; whom w:8 tha eiewmsé:. who was rildir
the .=c of the truek which delsrndezt was driving
thag v. 110 30 wrivin,, the 4. .feicant aloag with u
other socupant ¢ Lie gar drank aémn saloohollic be
ar.o.gw; that &g Uiic owo epprosched t'w above ment!
~laoe, ¢ .5 delenda.l ran hi: oar off the rosd to
right, the ue.zusu.l olalming 0% this was done -
avoid a head~on collislon &/ in doing so overtur
the trusk throwing the deseassd ajainst a telepho
pole, ti» resultimg lmymfa ceusiny, the death ol ¢
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The ocsse came on regularly for trial on the
trenty swoond day of January, ludid, oet§v0 the lione
oreble Rill L, hoyt, .istried Ju e o Jury
srter hearing ¢ s evidence ard oo sic ring the sa:e
brou 1t in a verdiet or _ullty of the orime charged
in 6.9 L. orratious  Theresrter, appellant was sens
rense: ' irprisomment in the lounty Jail, of Galb
Lake Cointy for & term of one years, "provide’ howe
ever ti.ul there e a svay o; the last four rontlis »f
v sentende, susjest to e .urtler ord:r of the

-~ . |
QUi Ve

The a. «llant apreals Irom such judiment
Lo @anviciione
1z
vl s L8

ihe sompla.nd, -.o.Gbiy, the &itla af the vourt
ard ¢u 80 ast preliminary matters reads es follows,
toewi . :

"That the said v. . vioeley, qb the tlue and
place aioresaid, -illed ..rluw .unior aof;id wi thout
melice; ocomtrary to Uls provisions I the Statute
of the State #feranuid. 1 sugh ¢asos mide and pro-
vide’, anc¢ a u:nst the pesce e.ui dignity of the

3
At h &f@l'«u\%%@mmm' Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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T w anucllent reliss u-ou 1 v .ollowing erros
allts‘d to Liave een .atc by the Triel Usurt during
+he econduot oi the urial Lelows

Ae That the Irial Court erred in retising %o
fisden anreliant's ohallenze for ceuse a:alnst Sdwin
lise, juror, after te sair Ewin .iliss (ucd expresse:
@ prejudice and blas «overidc drinking o intoxicating
.iquors ' en vhere socurres un automobli’: mesldent
in #iich intexicetiny lig or was inwvolved,

(iryae €2-€7, Avs. 7)

Be Thet <ia Irial Court erred in ﬁgxzymg the
mtion »f Lo defendant for ¢! : dismiseal of tio case
at the so:cusion »! the Jtave's svidencs for the
reagon that there wir no cmusal conrsetion shown Lete
waan any unlawful cot and tle death o tle decessed,
{(ira.8e 113, FlLse 33)

Ge That the Irial Court srred in refusing the
cafendant's ~ution for a fircoted verdiet &t the eud
27 % o osse for ui.. yeaes: t.osnt there was no osusal
oonneation shown bvetween t!e drinking aud the acside

ent w. o resulte in the death of the deagane., and
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ViNS liwew voow avs Goams w8 0P Inlent op acg of
neli= w0 e la oy Lot by She law of the State
of Utule (T 107 = & 62)

Te dixs e Cory arred 1 rictéing the
witwe. o oy D Willlame ¢, testily : . an export.
{7 1Y -« A 28)

Ese That the ™ Lol Srurt erred in tuiffiiﬁm

o e 3o Bbate's xiiudt A evar o jeuilions
(T 4 - & 37}

F, [hat the eour: = ¢d in overruling ithe
dely i stts oblscting T the amwrw,,g FIRAEY
wathur 3. Emiih and Lote Slurey 8% 8 tiw vhon the
d'encsot ¥a8 non rase:t, for the ress.r ¢ % seid
eotveraatly: vas hearsay as to She Joioo U,
w4 T |

e Tiet the f’frial eourt epped in rolusing Lo
grant -ala daruts proposed lictormwoblon pezarding
Lis kerm VAL % BEILIGRLLDY

o That t .o $ricl Court arps An el osing
to grant deferdartts pyv: os@l inshruoitien muber
v regarding proaximmte o .. e
(P A cZ

e Ma. vie Trial uourt errec (- ref. ain; o

L ront telatd IR A ANBRRRUEL S Bumber &
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regardin; i.v emergency rule, w 1 ol iz as
followss "7 ghe jury fiuds vhat the defenuant
acteu &3 a reasonab'e »m.dont man woul &ol unda
t.e 3lro an.ences vo avyit an aocdde: . then he is
not liable for tne unioreseven conseq exoes of his
ast ans s nov guiltyl.” (T 62)
v
.J\zf‘i}bz‘ﬁum‘r

The mrove set out asaigrments 2f error u; .u
which the ap-cllal relies will be di:oussed i:;.s th
o :amme heretofor-o siwvon, |

A

Punl Tul v K02 mm ik okakFuslns Ty Vie Ju8
P8 Juadig, mewdd o oo OF JHIL GRS POR 1-soia
( T 62«7 « A 97)

The cituasion that 'rouzit mout & s chellor.
was &g ollowss The jury hed been cuestione oo
the Court le: Je Lagbert iibson, orng 2. L8 o
pel.rv:t's ansorus;s 8.6+ the followin; question:
(7 82)

Mle @1 L A1 I would iike to have another quei
tion asked, whether they have eny prejuiice in or i

1 “" wnmm”' //7“1 m,xt\'in‘Wru&;iﬂ:ﬁ)r/n:‘t\n&v_'lu’ /Qﬁ( nw (/n”cl‘/&&m
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soruples - c.nst it,"
IHE O0UNTs You !iawe ward the guestion stated
by ommsolf’whﬂhtr auy of v do have an religious

sorunles Ay stroug &t vy

L

agalnet & znn La nn
& Lyt ol 1igaore

A JUROR: (Thie ran wes Jurer I win 3liss,
ges T, pae 7. I ®»ould 4L an & tomnuile aosident
wag inv.lved, thed wes v latin, In my way to an
sutorpbile aecident, I wo .1 be »ary stromg ssainst
§-, not & ~el: 138 ma-tor, otherwise.

TR CETE To you reen by thab if the evidence
f;n this oase zhowe: hat & man, aithough he had take
o & dring or two of beer and was .ot iln sny way
intoxicatad, wuld ysu stlll have & stron:, anbie
pathy agnim‘_ she hanit of dyinkin;, 80 that 1%
g;ht inrlusnce yau, al: :gh )a wlieved from
the evidenoce that hi: facultissg wors not disburbed
or u.scte ARy 2 7due

& JUIOLE X r*ietimtly believe s man &lould
not - rimk thet drlce: an avtomobi le,

. Followin: the a‘mow.qmwmm and anawers, ..ve

Midgley was exoused from e Jury for stating a

d'f in’-”}wmwaﬂ.ﬂn Furn7pm&.rlr'mt€hmmﬂ<& m&ﬂ ummhﬁt'\ ir?: i".
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Blias Ve excune . ure Hawlings ros:sted the
ehalle . 72, 13, Blizs then in controdiction with
¢is previous answor sald % «: he wuld nobt e
prejur-icece Tro ohalien o was roluseis |\ 66=7)

Juror :liss ulearly indieated ln "is answer
to the first questions propounde: u- him that he
vas Jiaze:! o »‘;Im r tent that he oould uai (airly
e‘onaidur 4. 1 svidenne uelanted be.ors tie vourts
‘.'; e #ltur3iyl comea vlearly within 106=3leis, Vo=

imed Limy &35 o7 Utar, 1233, the su.divisi . role
stin %, when Jurers may be o sllisood Lor cause
Jor indises.ng aci.al bilas s rollowss

“"A particul. cause aﬁ" Giwllan e ius
Vo) dor Sie existence of a auule o) mind on t.e
part o/ the juror wdoch luwie oo @& just Luisruice
in refereie $» U .u coco that we will nou eet v.gh
entire i purvimlity, w-ic. is knowa in this uovs
a8 asbusi viage"

Mre ~li.s had urme@ tus opiunioun srior to
trial thwt he could ¢ give & [air desisisi if
thars had been an automobile soeivent Lo whieh the
drinins of intwxieating liquors wae a @lswent,

.

o the oase of S%ate of Uteh ve uisi, 23
gﬁ(’\m'(’d by the S.J. Quinney Law .I/?ru? 'um/ir§m' a igi‘lF:(#on provided /7_\'Dr/1(’ nstitule n/vlﬁum u‘n‘? ,i?:c/lf Wvick v

Library Services and Technology Act, administered by the Utah State Library.
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Ltah 541, (2 recifio 494, whin® holds ¢ <t a
Juror was ;m};vﬁ.:'ly ey usw: upen & siowin hoat e
had formed n oninioun »f the merits ». the ocase,

In the o = - Btate > Utah we snrvan, bé
Utah 225, 288 .noifis, the suble t 5f actual and
i vlied blae i: (discussed at len:th oo ﬁ"j"‘ﬁﬂ.
avgella z's @@ - 3 an that Juror Bliss shoul?
have been “ismissec huecnure »f the .%tamant:ﬁ he
mede in ruer -+ ¢ the % -si questions propounded
© hix by the . uri,

In % eas: of Jtate 2 outera wa uf oen,
89 .iontarm, 1:o, 295¢ Pacifie 733, at page 7.,
the Court dlasus«c? the point » 8 J ror adm tiing
biss and prej :ices L. tho early g@uwetloning of the
‘vror and then _uisr later questioni:: state’ that
te, juror, eo-l: and w.uld corgls » the e vidouce
impartiall e A portion ~f the deaislon s quoteds

"Cuither, the trial sourt is the judie af the
wei kit t> o glven to tho tuztinony ' 'icel on a
wolr “ire @ eminns .o, and 17 tho trial Court has
any ouot as o the ox.stence of suuh m state of
mic 68 would disqalisy a Jurer, the cou it should

sus ta iy,nm-(%\- m%!%l«mm;ﬂ F *9 for mﬂhmﬂm /ﬂﬂ&m’ﬁ/ M& unﬁh. Swm“ I‘“ﬁ

Library Services and Technology Act, administered by the Utah State Library.
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of iuatioe (Stato v. Rusaell, 73 lonte 2., 238 ¥
712), and, wvhere a j.ror admits Lias, his subseguent
stutensnt that he cu= cansider the evidenee lmparte
fally s'ould U: regeived w:th cautior, for, “Iwver
though & J o e .iuse , he will, it is oaid cel.om
acsdt inability to aot ipartially" (1l: vale Jur <35,
and casss cliteds, ... the re nrdi, ws are o the
opinlon it the ceurt nroerly sxercised its dis-
srebioc An @-cusing juror doslauzhe®

¢ .ror 3liss had exd . ited r.ch bles thut he
2% sertairly vould oL bave considesres ti: case
impartiallys .ue 2lfustion ;reosuited befors the
Court was oxuutly the sane ag -y w;as&ﬁttﬁ'&a?gra
the c.ust in the ocase of Gtate ve uffmen surra,
{ie deniai ef V)¢ challenge “or c';m;@w- @ie Lt peue
s ury shet | ror sli s be exeused fyom the lury
vy ore of the wofirdat's peremptory ci:llenges.
This wes prejudicinl v, the daefendant i.u. .uul os
the perexplsry shalleamge 5. used xihi have been

use: ethorwise,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Su . CHB € 0 EawsD IX REFLOING I0TXun Fok
UISEILEAL FOR LACL 7 GRULAL Go. "Q81 0 BTUWEEN Lue
LAVINE AGT ALY LinTH o 0 laBle

The & 9lia v sonten & Shat to conviet hi-.
of inwoluntary nnnclau ey the .tubie nust show thag,
"denth nust hove been the natural eand prbsble cone
sequenoe of . s xlawl:l aot, w . the uot e prow
ximte - 5¢," (45 Corpus Jurls voe 11810) of the
death of thw decesse , Harlan I20nld,

Lo pl-cc in the 3tate's evidenns doss % appear
that t .o appellant Lad At be..- e1?:.%'}.«!: £ handle the
ruek ln g oroper wamer, neither is there any sve
fidanee t show L'r o the amellart was drimk or under
tra :i,r,rﬁluamg af liquor pﬂar o the ti = o the
RS0t nte

i@ ny bicn, the boy L. rode the sriuo: from
wove, Ytell % tie place of the aseldent was not
questionsd Uy tie Hwunoiling attorney on the matter
of uhe a;:;mflan’e's drivcing sr cu his ability ¢o
"rive the trocr, (T 79e02, Auste 1lel3)

The testiwny -0 Do ald Beok fal 1s to show

ﬂ‘ "t t 3&9\(}1'&?/” ;)’Mﬁ:m&etm@ for (/ign':m&i;n.lm)m'/ﬂd %‘V,;IMM ’m ; ll'cllj\mgh
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F
it did siow that the appellant imbibed some liqu
Lile GIBBUKN asked the following nuestions oa
orvss exasiratis , o onranita; 8o ap-ellant's aotions
{-reciately followirg the ascire:t. . Trans. vl
Le id he soe . anxious about i'ww you weras
foelir ot al l?
~s 1 'alieve Yo aoted lima &,
Te L3 sermin %0 be didn't " o?
ie Yeie
T only ottor testliorny ou this point wes

the ta:wi any of the investizatin; oificere.

Bi, oochelb in res oins 5o guestin . : -
canead By Bre %tawlin;a, e Dleturiet Asiorney,
stee. that 18 lad & ounv . sel.on with ¢ e sooellant
at tie County Jit 1 &'+ furtier testd.is. as i‘éllwu
foo Myos, sir, Iteiimd to Li. when I ot bo
tie County ' ils it was aziud if I Yoov himg tnew
wao he v se T aeld, yos, thiot T knew hie I sadd
Yig name, tuen I tallo o hive I wed L s few
question of ki , he was wery lusoieront; e coulin't
talc vory plain; he :-mldn't hold himeelf :ry erest,

hia was very relaxe: s he had a lasay stare in le

Sponsored by the S.J. Quinney Law Library. Funding for digitization pr« mr(/u by the /17\/1/11/( of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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Subseque .tly, witness ouueid (T lil=7)
stated appall: it «vo xixed up aud inooluoront crue
werse

The wii.uss, .Ainuey, awother County .. icocr
whoy has wigh . vclivio 0 ww Jou vy Jadd &b e
tine aveve . ..viousd (T is.) vesiified ue follows
. 0r08s #oanailablui

§. At o 1o yoo talked uo the 4. fendant
how magy €i-ws did yo. have &o ropeal Gie § 2ulinisg

coied on

e Idon't d et wus Juo L One

o uther-i.. he ¢ .iu give yo. guherent
ensw rs?

e Yes, I underssood hi:. pﬁf[@nﬁlyq
’;; 19;-?, A o),

L@ ove coue B8 BoY oul Aweve Lid not show
Sieu Toe &, 9llant vas drices The favestlgeting
ol'’ioers o gaw &nd inquvi#wsﬁ %hé daf:mﬂ&ﬁt 80 0
after t:e ami.. . i ave earztmd;é%mty v benents s
in the appellant’s gondition ani rvactii e ire

K nyey sal. vu' he wws ¢raereny, thet e e undsrsboo

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Alm . ocotlye Tonald ed, ;,\t'-tf;ur‘i‘&n B DG Lo
Lhe s e v pe i lant: aceme. aRnxious 8o vy ﬂxinh
is the acvin: of a norma. maxn & not the roviom
of vne 80 inc.. ' el that he woull run & Syuek HFf
the road wilioud 19880, .

fhe scate €14 u)% sl by the ulas wne dtate
rested Sics t.o ceath oF Haris. Kofold was a2 "unge
ural @aué prooably consecuence of the unlawiul act,
wit L. prozismte cause.”

o the ocamae of o ouor we Sunte YWE Ind. Z2l3«7D
Foue lide I3 defenda onrriaﬁ'a P rnArary
€y stubiiae .o gob into ¢ soulfle wth hls I'riend,
ine .r.end was <illsd by (oo disohar=e . Li@ ;.
L0 o.londent was eonviste. of lnwlutory mge
slaviutsre dhe Suprems Court im the 8%als of lide
fane suo.. (&b Page 131) "It is unrouibecliy trios
az & gcmral rule o” law, that & psrson suge o
in {he guurission of an tﬁlawf‘ml aot is logally
responsivle : >r all of the . _seqionoes which *uy
naserally or necessarily .low or result from s eh
unlawsiul Ao't.h Fhe Indianm 085e WhB roviiev..,

£inze the death was not "a natu:nl or nesessary re-

* In the %
 § N 1y o B
sulte X osse at hand, the deat!: ol Har
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Kofold, rulng on the bad 7 the apoellant's
Fuo.. a8 oS R notu Al i nescssesy result”
of e druvidus acty af Lo acullante

seu Also .o oamse of Fevsle vs arnes, 188
Miai, T2, .. B. W, €)). 1In the casws the de -
e.dont drove at a erior IM the. . was allowed
gy lawe 13 automoblile ren Hwver & x killed &
necnam whio wul in the streo. The culeniiw.. wes
canoicted of inv lumbery manslauglivers  fhis
eaae was rov:rged Ly the 3upreams Vourt of i&hiﬁlm

r. $he . round &hat dcabr did 0% res easa"xly
eraue as ¢ direct and metural roavlt, ™

Bar cl:n nas: of ko wva Lin*;am, daeliad
Oy bue Domrens U ocrd of Yl o June B, 1 N
97 Lirh Xoports, pase 18O, UL F.ulic Eud <67,

Thi- oass wiil be reicrred 40 Lsdar lmter seockiong,

% e e s T

oA NS CRRT L 1B KPS MY U P -

(IS DY

Ao lVs MOTION (OR & DIRECTEY V. mIil.

( T LT & uﬁ}

vounsel for the defense moved arter sll %'

svidenoe was in ior a direoted ve in twe
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grounts, toewits

¢

‘e sins i v had been s hown Be n.:m.au:ul
sonneciion ve.ween the dri:king ou e purt of the
appellant a:d tio death of Rarlv.. Lofolu.

ve T™hau there was ™% & .ouwn ‘nny Joint uot
et iotans, 0. sriminal neli jence s is required
b+ %he .aws of lie bsate of Liah.

le

IMeK 0. uelswi Jomnostlioa
Consideratin.. whs =.vun o $his joicy wee.r L)
suprée Thers was no further testizony given by
t.o defenso to substantiate the fuaite'a position
that ciic socident -re cousod By the dri o lng 8f the
appellant prier t: the aeoident, :svidenvs presented
by “he do ense tended %1 s uw that the <o endant
trnsd off the rod to avedd oo onconin, wehlele,
we o Lns%i0n 1 anfbee Alse T L0 o Dl
(T 154 A 41)

Za

Lac s oL« ebowing of jolnt aet and inteny or

oriminal neglizence.

The neocescsity of a union oi auﬁ'plua intent or

- -4 3 1
oriajnel neglizence is fundsmental in ori inal laws
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.

The provision in our Utah Code is a8 follows:
Hevised ovtatutes of Lini 1983 1. i-1l=ld,
everycrime or rublis offense there nust exist
& uninu or ‘o'nv ‘-mpr»raﬁiaﬁ of mt. wo. inte b
o oriminal ne-:i v ca,”
Tn Liis 388 Hhera WRS LOY CLow n @YD im0
3 show shat the aprallant :ag cisie There wns
3 evidence o cpasding or other negli en® aste
3‘._‘%*3 svidenee - ieszurte y those .2 were in the oab
ol the .ruel (thq or:ly witnesses who .thily
sew the «.:0le of the acciu.. i) »a8 to 1:i: elfeot
that tre dosferiie m& rooo-llant aoted rosz-inhly
to avold a head-un oollici.. wi,. an ’amming GRY.
tee the C¢iscussiorn under I, a iso T 13D 4 (2,

(T 144 41)

THAY THE .o.7 EEREV Ix . .. 2TTING o4k WITHBSS
LE R¥ Do WILLIAS T0 (LY A AN BXEIKD 0N
HhdDWRIJIHG oo THR BG.o. 0 TAAT i WAB WuT Fuup KLY
QALL L. A8 AN e aﬁ LIv g SEoRIsONY. (T 191)
The a:rolinct sonson's thet le .oy %illiems

. " 2 4, 1 i . gl h 1 P
;- his own lestimony disguelii:iz: hineslf as an
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whish e proports. ¢ i/~ Lify the hami:,riting
nrnovhe Et‘tﬁ'! cryoored exhicuie My ¥y Gt oy
should rnot !¢ Leen wualtted,

MR, GIBSON on volir dire «:o L. L & wibhness
28 to iz qualifioatl vy M9 G ectiows ard
ansiers werv as follaowas: (T101 A ©l-.3)

Q. Mr. uiliixie, uifs was your socupation
Ly o Joup yeers &0 when yon sﬁarﬁsﬁ Lo work
for < .¢ Liquor Ceontrol {om-ission”

Ae Truvsling sclesmane

Qe Hawve ;ou < =0 mehorol or uabem any
sourse H>. s-u 'y 4n hen wr tisg?

Ae XNo, | never haé » v sourse 8t ..o Lnivere
sitye I had soecasion v use it very eabessively
whan I had c-arge of the files © r tiv Ue Pe 18ilew
rocd for 8la yearie

we You had i speoial Liainio,, Just hoked
it up, and eay this is uio su-g, or isn't the vams
writi: ¢

Leg Zewg

Jones vormentariss in Evldnncm, D&, & Iud,

Guouns are Justies o in Jorws ve fustor 41 ke
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546 "An expert muat huve been the subjest upor w.
he ;ives his 0 L 0N B8 w.u o af pa il alne, etudy,
nractive, or coservati: ., ad he must have nit-
loular &< snecial knoclc ;o on the ¢ bisot."

It is « are:t Iron the answ rs witness ande
- %0 the §rw9ti ‘ns propounce? Lo hiu thut he 'd

not have 'prﬁ-ieulnr Ry 8RCLEL L0 le @ ol

ik au‘oject; "

THAT The wotbhd BROLG IF aBRICSLKG JEY0 oVe

i HOB L0LTa'8 wiil3I® MA" OV anSTT Y,

Jig oot edmll el lrxbo ovidence a bottle
of whislsy fommd yards awny ‘rvon thescoldent in
& Yot fielde The only evidence tending t> tie i%
with the ccclido b 1s the testi:ony stating that
the woleva:t had rurclmscr ulat orand of liquowr
axa tho tostimony of v witneasg sjoblom who
stated that he saw a ..ttle o hilzioy et that
agol u..0 that looke: lite Lxki it & but he ﬁiﬁn't
znow whether or not it was the same bottlse, ’l’hﬁ

is n~t enough of & connestion %o iy Exhidit A
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of itold wnn Whiskey shoads! in this $im.ve Lo
insiynol’ i+ was clven comocermins tho weiht the
Jurys 2 uld -looy on the evidonoe 8 sdnaii.er,

TP 188 A 37

CCOPRS OV BREED IR OVERRULILG DL e
JERGAN TS QuJdBO LY 2o THo COWVLUEBATION . .i.iwdl
WA By S M AD Tood RINRYY AT A P16 W18

& e

U L. PERDAND VAB NOT Pris¥ I, PO T HllodN THATD

L3 boas

L. GORVERSATIOR WAS MHAR A7 AS PO TH. 7o TRLAKY

(T 178)

Any oonversation had between the wiiisas
Luther 8mith urs lote Einney in the #ucnca of
theo defendant s hearseys That la eieiuitary
in.s The onl escuse fo: winitt.n  suoh Gonversae
tlon :iL» avidenee is thut 16 eomes wi~llu one

I the cocsotlons 4o the Losrcay rule, I'¢ astase
dié ot ol i b Lo rsing Lhls bestlmony as such
exgn . ion tul for the purposs »f ilnpsasiiluy Ll
wiscoss uther X, Ja the Eo atbon b wes made 4o

.y BmLi for perjury, nor was tlere sny lntention

i
to ko 80, The only reason the Ltzts followed
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Shia Line of recooning «as v @iscredit U e
‘dofendant and to mako him re:.onsislo for tho
witro: '8 80 v ‘il

(T 167.

Rt

TR GUURT ERRED IN ReFUSTIHG T coraa
BES 55 MRV ?Qﬁm:':m I;ﬁ; mwm BUBLL B TUD,

( T. 1-.1 A 81;. Ths writben ins otion wiieh
Was regLadlil i oam fﬁiltb?:i?v;:

"You ere Ilmgtracty -1 ke ooy, Lrivingd
Negligenae, un. r the 1&&‘3 of the ﬁt it of Uiak
does not mersly mean the ilu < ¥ essiclom
or in~ry gare or thnt égm of onre wiigh s
2 nEpy prudent porson would s orcise undor
like ¢lremmstanc ... I maans gyoas noliconso
I8 i» auch Religonee 88 > wn 8 %0 % reskleass
21 mrogard of the cougseguanoss and ﬁﬁ‘ thy  rights
and snfaty of others.” (A o}

Thw appellos sembenls Lot the abeve pro-

k]

o o lan, otion Yo ocle rly efthle $he o urtta

.
ing %n the oos: Of tt va linmen, desid
ruling in the oope b va Lingwan, deel
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97 Utah deporta t ., .1 saof’i: dnd 457 at
rage o ., Lial Reposuse

fhoe Buprme ouwos i dpsore otin, the lower
Srart a8 oo she wropor ipstruotion i: the Lin mmn
arse said L@ followings "In sonsogaence the
tayprution of e Lot on this ruestlon in this
caso may be substentially ms Peliswns If @l
Sary ine o that Yos.e layten was rille by the
Lopaat nnd the i wmet was saused by tus drivi.g

. . ' . Y e e . A . . &
3P L d@te . Lo lp on yook LABE T @ Tili L aer
R - o

LITre nre fap the safus o athersg a8 v o= in
o B Ry w W v - —— R ot o

i
e —— scmasalllo

ti.o imiorsadl - ., then ¢ oh drivins being wlewi:l

& . dn violuiion of the provisien o7 Title &7
s g0t - . sustalins & sonviotion ol mﬁﬂélmughuur.”
The wn’eriinecpartion 1:. the quotatior s éuran

ine vowrt ix the sev e coq@ wt Ta » 1i8 aﬁﬁh
Reports se. ‘we {Link the uvalawiul acs, ot
i tew Ly roel oiast e orooe dn g o8 maOUer as

LR mere shen constit o o mere Shou itless ommlasion

c/
or »ikint deviatio. L ros tho noroml prudont oo digte

it mumt be rec.less oxr In enrie  digroosrd for

TR

the anfoty of otharaae i v vidnia, is ourse

BRI - e DU =5
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The Court will ouserve that wome .. the
wording ig i o ,r.oase. Yegoesten Liitr olion Le
ldentioal > the wordlii, of the Jourt .- the

ALOVYE QuoSaLiune

oD Toin CUUAT EREEL OO0 A WINE o uueng
e Faboo T8 ShoaSucakd THBLGT D BUMLL THL e

Uos e btem ligtruehlior whilok wes  egues o
is as .o lows: /3 mre uostructed thet in f}.&"'i»%'f‘
L3 Tind tie dedemdant ulivy, o st find Caab
the leath was the virect sund proxi «t. resul$
of the arimingl ..o 1li ence .. thLe deus: it
{ & 97)

The =poelis: s cenvends thet L. v pre ocw
instrustion is wi hin Ghw L o of B ERER =
onxe 27 Usah .sowrtc Lo, sceilic Bxd @i,

Sms wlse :u Ciim Loint o Jortus J ol
1160 aud ompes alied.

o Awthof o) Sorpus Jdurle ab 16 e 117D
says "Douth mast have been o natursl e probable
consoguenne of the unlawful act and the set ﬁf

Sponsored by the S.J. Quinney Lawghibrary. Funding for digitization provided by the Institute of Museum and Library Services

“m‘ .'.*Q AR VTGl ST ces and Technology Act, administered by the Utah State Library.

Machine-generated OCR, may contain errors.




¢ also in 'ds cowaivion @y Lebe dlae
octislon und r seotion %" as 1% 48 our lulon
£ ¢ both _rosv.oilons ers ol woely rrlafimg
. - the digousslon is uy . livalle unce r this
gesiing =lade

Ihe burde:. v an Lhe Ltens to prove thit Nm
¢rigeiazy w iea the defende:t had been doin;
prior to the tine o1 the sovlavit wes woul oevigy:
him to drive Lo &ruet ol vhe . ve

This, <he State vlolly feiled Lo die 10
oviiincs 77 bhed conduet ar oor .iiving on the pa-u

ot . 2 sefeniant wis ures . node [ho Yirv ghoull
& , ™

have beer i :-rueted wun: r projosed insunetion
numser "7 o some . -ilur Latrustion se thid

v conld have sopsiders . the posudbliity ol sone
tﬁ'niﬁg scerp vrrr dhe & Saooeat'e 4o ‘M‘ bﬁwl”iﬁ

the ovorirebe cauge of o o wool d D,

1
Bl Jia v Al Lseldl i Ev&’.dﬁ’i &sxm 20 G TR
DA PROPOSET TULUnULTION RUMBER UK.
ihs weltien lustruction wb) ob w&s' vequeated s

e Jollowny
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o im

"I e Jury finde tliog Ghe defondany
m reas .l orudant MR woule ot under the olr-
g retarcou vo avoid &n ¢ seldeut th. o he is nou e
£:r oy uniorsesn sonsoguences o! his et a d is
2uilty ™ (A 97)

Tke . _uv.lant soantsncs tiat v instruetion
reqg octe in a stevemert of the law of ordinary
o, 1l oo et far oo 8 QM it iz predionte
on an &.tomabile asaldeat &ad hiw o planmtion of Gi
Maé 2f the resic.rt was _iven Dy the defendent
shile he testifie: »n ... own behal!f, and wos sude
stantiated L the Utesiicony « the ran vho ouvounled
the fror’ _e L o7 the “ruck vl tie rppellant et
the $i:e of the mezldens., thut tihe Jjury should rave
boon Ansbructed &3 reguest.. o thau it a ght Luve
properi; eors é:red theeplanatlons iveu by the
defencant - ¢ the w.tunc:a The testi ny of %he
defen: xat « 4 Loe appellant oo Lhe psolint inwlved ia

as [allowss % .3..-.‘;3)

ne 1011, jf.xa‘:.‘bs‘i‘a!'ev L approsshed & - Jreper
Crag: nacs the: v was & 1&? G oLImess ommdr; ot the
h.ghway, apd all ui 0nsd thers w: s & Sar 8oL out

Prom ceniind the ». dlrectly 1 wr li.e of Srailie
S/mmm(d by the S.J. Quinney Law Library. Fum/mb for digitization pra mr(/u//\ the Institute nrlllmum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Wm‘hm(’—g(’m’ru/u(/ OCR, may contain errors.




.4 was elsher 1 master o7 hitting =i tr .o hesd-on
¢ oaxin ff the cide intm xhg parrow pit, and I oho
to 502 off' the road,
721y A 58)

Jo cestiny n;=~itnnaa Tather . th 18 in
ex-lainipng v ths epsdl ~ v o0Q v Q8 e L Low ¢
« T: - 1gne what oau.~ the acoelde: t?
o Yos,

«s Vthat wes it?

1. Yt was & troci soning Sowarda us and a
cer gome armme the Lrmos, & cfo shet hed a Calll-
araie licens .

we Tou mn tierc ves e oar soning souilh,

A, 1L =98 B LTIUCle

Ge A . o:l orming south, el whore el & oav
cane &.ooun? the ®ruc. i |

Lo Yaso

X 1% A 41)

gy wlon the arog: e-sningilon nf e »itnese
on i e 16 1.+ 167 of the Jinnserips.

If the-a;~a11&nt nowirning of S tihe road eoted

08 & reagoruvle vrusent man in doln; 85 then b« weg
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was not a proxiuate suss of the destl of the
cecensede ihe irry should have been inswrudtws:

50 oonaicdar ths vointe [he rallure & 80 luuuruct
ke lury tenued to ;csvent the Jury [ron considere
Wt tle aspellmnt's only defenic.

old's Moyeloeocelia o SAutomoblle
s and rrootice Voliww 1 Pera. raph u?l, Page

48 on tho cuestl . ' the lozal res : vibility of
a (raver of on automobile astin- wnder tho "onerge

oy V,, B
ency ulite

Hespesllully submitted,

w

e LeliBRIT GIDLIN

- EE

- w g . .
DY E ad il wtine

Attorneys for C.rroll :
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