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IN THE COURT OF APPEALS
STATE OF UTAH

G.G.A. INC., an Indiana :
Corporation, BRIEF OF RESPONDENT

Plaintiff-Respondent,
-vs- , : Case No. 87-0546 C A
TOULA K. LEVENTIS,

Defendant-Appellant.

JURISDICTION

Jurisdiction upon the Utah Court of Appeals is pursuant
to an Order of the Supreme Court of the State of Utah dated

December 3, 1987.

NATURE OF THE PROCEEDINGS IN TRIAL COURT

This is a civil action arising out of the breach of a
real estate lease agreement between Plaintiff-Respondent G.G.A.
Inc. (hereinafter generally referred to as "G.G.A."), as Lessee
and Defendant-Appellant Toula K. Leventis (hereinafter generally
referfed to as '"Leventis'), as Lessor. The trial court after
review of extensive memoranda and affidavits from both parties
and after hearing oral argument granted G.G.A.'s motion for
summary judgment and entered it's Ordeq and a judgment in
accordance therewith. (Addendum Ex. Ai) Leventis appeals from

and seeks reversal of that final order of the trial court.



STATEMENT OF THE ISSUES
PRESENTED FOR REVIEW

The issues presented for review are as follows:

1. Did G.G.A. have an irrevocable option to purchase
the subject propertyv for ninety days under the terms of the
Lease Agreement when Leventis advised G.G.A. of her intent to
sell the property?

2. Did G.G.A. in any way waive its option right by
paying under protest an amount in excess of the option amount in
order to insure the property containing G.G.A.'s valuable
improvements was not conveved to a third party, while reserving
G.G.A.'s rights to recover the protest payment?

3. Was the trial court correct in determining that
Leventis was in breach of the Lease Agreement entitling G.G.A.
to recover it's attorneys' fees and costs?

STATEMENT OF THE CASE

(A) NATURE OF THE CASE:

This is a civil action which involves the review of the
trial court's Order and Judgment in favor of G.G.A. The dispute
arises out of a breach of a Real Estate Ground Lease (hereinaf-
ter '"Lease') between G.G.A. and Leventis. Said Lease contained
a provision entitled "Option to Purchase and Right to First
Refusal'". The issues in this case relate to the legal meaning

of that provision.



(B) COURSE OF PROCEEDING AND DISPOSITION IN THF TRIAL COURT:

G.G.A.'s Complaint seeking specific performance of its
option to purchase was amended asking recovery of $40,000 paid
under protest to Leventis to purchase the subject real property.
G.G.A. moved for an order granting summary judgment supporting
its motion by appropriate affidavits. Leventis made a motion
for judgment on the pleadings, or in the alternative, a motion
for summary judgment supported by affidavits.

The trial court held a hearing upon the respective
motions of the parties and after having heard oral argument and
having considered the respective affidavits, motions and memo-
randa entered an order granting G.G.A.'s motion for summary
judgment and denying Defendant's motion. Accordingly, an Order
was entered by the trial court dated August 31, 1987. (Index at
pp. 372-373, Addendum, Ex. A).

Leventis appeals from that Order.

STATEMENT OF FACTS

1. Plaintiff-Respondent G.G.A., is an Indiana corpo-
ration with its principal place of business in Salt Lake County,
State of Utah, and doing business as Wendy's 0Old Fashioned
Hamburgers. (Index at p. 195, Addendum, Ex. "B").

2. On or about September 9, 1976, G.G.A. as Lessee
entered into the Lease with Defendant Leventis as Lessor for a

parcel of real property located at approximately 550 East 400



South and 418 South 600 East, Salt Lake City, State of Utah
(hereinafter 'the property"). (Index at pp. 196, 200, Addendum,
Ex. B & C).

3. G.G.A. constructed at its own significant cost a
Wendy's Old Fashioned Hamburgers Restaurant and commenced doing
business on the property. G.G.A. has since that time, con-
tinually operated the Wendy's restaurant on the property and has
developed a substantial business and good will at that locationm.
(Index at p. 196, Addendum, Ex. B).

4. G.G.A. at all times fully performed each and everv
obligation required of it under the terms of the Lease.

Leventis has never contended or alleged in the court below or in
her appeal brief that G.G.A. was in default of any provision of
the Lease.

5. By letter dated September 15, 1986, Leventis
advised G.G.A. of a '"bona fide offer" for the purchase of the
property bv a Mr. Jimmy P. Brown (hereinafter '"first offer'") for
the amount of $210,000.00. (Index at p. 266, Addendum, Ex. D).

6. During early October and prior to October 28, 1986,
Phillip M. Arlt on behalf of G.G.A. orally advised Leventis by
telephone that G.G.A. would exercise its option to purchase the
premises by matching the offer of $210,000.00. Leventis has

admitted in her Answer that G.G.A.'s oral acceptance occurred



before the alleged withdrawal of the option. (Index at pp. 178,
197, Addendum, Ex. B & E).

7. Notwithstanding this oral acceptance, by letter
dated October 28, 1986, Leventis advised G.G.A. that Brown had
allegedly withdrawn the first offer, that for some inexplicable
reason Leventis had allegedly returned the earnest money depos-
it, and that Leventis did not consider herself bound to sell the
property to Plaintiff at a price equivalent to the first offer
of $210,000.00. (Index at p. 270, Addendum, Ex. F).

8. By letter dated November 21, 1986, Leventis advised
G.G.A. that she had received a "bona fide offer" from a Mr.
James P. Pappas dba Janus Associates (bereinafter "second
offer") in the amount of $250,000.00 fLr the purchase of the
property. (Index at p. 271, Addendum, Ex. G).

9. In Leventis' letter dated November 21, 1986,
Leventis acknowledged that she understood G.G.A. had an option
to purchase, which option extended for ninety days, and, that
the lease/option rights of G.G.A. were "continuing" in nature.
In that letter she stated:

your continuing rights as lessees of the

property and your interest in the improve-

ments thereon as well as your option to

purchase detailed in Article XIV of our

lease . . . It would be a real courtesy

to me and greatly appreciated if you could
respond to this communication within a

My advisors tell me the buyersgunderstand




meximum of thirty days rather than the
ninety days provided for in Article XIV
of our lease agreement.

(Index at p. 271) (emphasis added).

10. It is undisputed that within ninety (90) days after
receiving notice of the first offer from Leventis, G.G.A.
advised Leventis by letter dated December 6, 1986, that G.G.A.
was exercising its right to match the first offer and purchase
the property at the option price of $210,000.00. (Index at pp.
274-275. Addendum, Ex. H).

11. Notwithstanding G.G.A.'s timely exercise of its
option, Leventis refused to sell G.G.A. the property for the
option amount of S5210,000.00. (Index at p. 198, Addendum, Ex.
B).

12. By letter dated December 29, 1986 G.G.A. informed
both Leventis and Janus Associates (purported second offeror) of
G.G.A.'s intention to enforce its option under the terms of the
Lease. (Index at pp. 276-277. Addendum, Ex. I).

13. Subsequently, in order to protect its interest in
the property, G.G.A. (by letters dated February 17, 1987 and
Februarv 27, 1987 from G.G.A.'s counsel), with full reservation
of its rights under the Lease paid $250,000.00 to Leventis,
$40,000.00 of which was clearly identified as paid under pro-

test. (Index at pp. 227, 228, 229, Addendum, Ex. J & K).



14. Thereafter, Leventis conveyed her interest in the
property to G.G.A . (Index at pp. 290-291, Addendum, Ex. L).

15. Subsequent to the conveyance of the property to
G.G.A., Leventis assigned her rights in the Lease to G.G.A.

See "Assignment of Lease" included as Addendum Exhibit "N" of
Appellant's Brief and set forth as a fact by Appellant in her
brief at p. 7).

16. Subsequent to the purchase of the propertv, Plain-
tiff G.G.A. amended its Complaint against Defendant Leventis to
enforce the option purchase price and recover the amount of the
$40,000 paid under protest. (Index at p. 136. Addendum, Ex. M).

17. The Honorable J. Dennis Frederick of the Third
Judicial District Court in and for Sait Lake County, State of
Utah, granted G.G.A.'s motion for summary judgment and awarded
judgment in favor of G.G.A. and against Leventis for the amount
of $40,000 plus G.G.A.'s costs and attorney's fees as provided

for in the Lease. (Index at pp. 372-373. Addendum, Ex. A).

SUMMARY OF ARGUMENT

Once Leventis notified G.G.A., in writing, of her
intention to sell the property for $210,000.00, G.G.A. had a
vested irrevocable option for ninety (90) davs to purchase the
property on similar terms. Leventis could not rescind or refuse

G.G.A.'s option rights during the ninety (90) day period. When



Leventis refused to sell the property to G.G.A. for $210,000.00
after G.G.A. had properly exercised its option, Leventis was in
breach of the Lease. G.G.A. was forced to pay $210,000.00 plus
an additional $40,000.00 paid under protest to obtain the
property. G.G.A. is entitled to recover the $40,000.00 paid
under protest plus its attorney's fees and costs.

The defenses of merger, waiver or release do not apply
to the facts and law of this case. The option price of
$§210,000.00 is not merged or extinguished by the warranty deed
in this case. G.G.A. has not waived its rights and Leventis is
not released under the provisions of the Lease. The Lease
provisions related to attorney's fees are not merged and
extinguished by deed.

Therefore, G.G.A. is entitled to recover the difference
between $250,000.00 which it was required to pay to obtain the
property and the Lease option price of $210,000.00 or the
$40,000.00 paid under protest, plus interest, costs and
attorney's fees.

The holding of the trial court must be affirmed and
G.G.A. should be awarded its costs and attorney's fees on

appeal.



ARGUMENT
POINT I

G.G.A. HAD A CONTRACTUAL OPTION TO
PURCHASE THE SUBJECT PROPERTY

(A) THE LEASE EXPRESSLY PROVIDED G.G.A. AN IRREVOCABLE
OPTION.

The Lease between G.G.A. as Lessee and Leventis as
Lessor contained a provision in Article XIV entitled "Option to
Purchase and Right to First Refusal'". The language of Article
XIV is clear and unmistakable. It is the language of an '"op-
tion'" and not the language of a mere "offer'" as contended by
Leventis. Article XIV contains two paragraphs, the first
paragraph applies only after the first twenty-five years of the
Lease. At the time of this dispute, the Lease was approximately
ten years old. Therefore, those provisions which discuss the
selection of a board of three appraisers as a means for de-
termining market value are inapplicable to the case at bar.
However, the second paragraph regarding G.G.A.'s right to
purchase the subject property at any time during the term of the
Lease in the event Leventis places the property for sale does
apply.

The relevant second paragraph of the option provision of
the Lease states in pertinent part:

Landlords further covenant and agree that
in case landlords shall at anytime during



the term of this lease . . . receive

a bona fide offer to purchase said demised
premises, landlords shall first notify
tenant of such desire and intent or of
such offer and the price at which and the
terms upon which landlords are willing to
sell such estate. Thereupon, tenant shall
have the option, to be exercised within
ninety days after receipt by tenant of
written notice from the landlords to

elect to purchase the demised premises

and all of the landlords' right, title
and interest therein for such price and
upon such stated terms and conditions. If
tenant exercises said option within said
ninety-day period of time, the closing

of the purchase and sale shall be
consummated with reasonable promptness
thereafter. If tenant shall not

exercise said option, landlords shall

have the right to conclude a sale of

their interest in the demised premises

for a price not less than and upon

terms not more favorable than the price
and terms stated in such notice.

(Index at p. 214, Addendum, Ex. C) (emphasis added).

It is absolutely clear that the right bargained and
negotiated for in the Lease between G.G.A. and Leventis was an
irrevocable option and not merely a right on the part of G.G.A.

to be informed of Leventis' intent to sell the land.

-10-



(B) THE OPTION PROVISION OF THE LEASE DOES NOT REQUIRE

SEPARATE CONSIDERATION

The cases cited by Leventis do not support her position
that the option required separate consideration. Leventis
argues that, notwithstanding the clear and unmistakable language
of the Lease, G.G.A. did not have an option to purchase.
Leventis asserts the option contained in the Lease was not
supported by separate consideration and as a result, Leventis

contends the option was simply a revocable offer (See generally,

Appellant's brief at pp. 18-25). Leventis does this by taking
issue with cases cited by G.G.A. in the trial court without
identifying either the context or the principles for which
G.G.A. used the cases cited.

Leventis contends that the case 0of J.R. Stone Co., Inc.

v. Keate, 576 P.2d 1285 (Utah 1987) supports Leventis' argument
that an option contained in a lease requires separate consid-
eration. However, in Stone, unlike the case at bar, the lease
and option were separate agreements. Id. at 1287. In the
instant case, the Lease and option are contained in one contract
and require no separate consideration. In addition, the Court
in Stone determined that the option had not been properly
exercised. Id. at 1288. 1In the instant case, G.G.A. fully
complied with the requirements of the Lease in order to exercise

its option. Although Stone is distinguishable from the case

-11-



at bar, the Stone case is relevant to the instant case because

of the Court declaration that ''the rule that a rejection of the

offer terminates the offerees power to accept is not applicable

to an option contract. 576 P.2d at 1288 n.4. (emphasis added)

(citations omitted). Leventis could not unilaterally terminate
G.G.A.'s power to match the terms of the first offer. It
follows that Leventis could not affect G.G.A.'s option rights by
notifying G.G.A. that the first offer allegedly had been
withdrawn. As is clear from Stone, option contracts are outside
the scope of the law which governs "offer" and "acceptance'.
Next, Leventis unsuccessfully tries to argue that the

case of Russell v. Park City Utah Corporation, 548 P.2d 889

(Utah 1976) stands for the proposition that the option in the
instant case requires consideration separate from the Lease.
However, the Russell case clearly dealt with the issue of
whether an option survived a Lease that had been terminated
prior to the exercise of the option. The Russell Court de-
termined that the option was an integral part of the Lease and
that if the option were to survive termination of the Lease it
would need independent consideration.

Defendant's position is that the covenant that the

right of purchase shall exist "during the entire

term of the lease'" is a severable covenant,

supported by separate consideration and exists

independently of the other provisions of the lease

for the entire ten-year term thereof. Whereas,

Plaintiff contends to the contrary in that it was
intended as an integral part of the total

-12-



composite of the lease; and when the lease was
forfeited and terminated this covenant (the
option) fell with it,

Id. at 892 (parenthetical and emphasis added). The Supreme
Court affirmed the trial court's finding in accordance with the
Plaintiff's position because of the lack of certainty in the
language of the Lease that the option provision was a separate
covenant of the Lease and because the Lease in Russell had
already lapsed. However, the option to purchase provisions of
the Lease in the instant case lack the language of severability.
The option in the instant case is clearly not a separate
covenant from the Lease but rather an integral part of the Lease
and therefore does not need independent consideration.

In addition, the Lease in the instant case was in full
force and effect at the time the option was exercised by G.G.A.
Therefore, the option does not require separate consideration to
support it since the underlying Lease was never terminated.
These important factual distinctions preclude Russell from
supporting Leventis' argument.

Leventis next contends that G.G.A.'s lower court use of

Hoffmann v. Sullivan, 599 P.2d 505 (Utah 1979) is misplaced.

(Appellant's Brief at p. 24). Hoffmann also dealt with the en-
forceability of an option provision in a lease agreement.
Leventis argues that in Hoffmann, One Hundred Dollars ($100) out

of each Three Hundred and Seventy Five Dollars ($375) monthly

-13-



Lease payment was somehow separate consideration for the
purchase option. However, Leventis again misconstrues case law.

The facts of the Hoffmann case indicate that the agree-
ment merely allowed One Hundred Dollars ($100) out of the Three
Hundred Seventy Five Dollars ($375) Lease payment to be used as
credit toward the purchase price if the option was exercised.
This could not be construed as separate consideration since the
Lease in Hoffmann required that Three Hundred Seventy Five
Dollars ($375) per month be paid regardless of whether the
option was exercised. There is no indication in the Hoffmann
decision that in the event that the tenant had not desired the
option he could have paid a lesser rent. Indeed, the allowance
of a portion of a Lease payment to be contributed towards the
purchase price was merely an incentive for the purchaser to
exercise the option rather than separate consideration to the
owner to preserve the option on behalf of the lessee. There-
fore, the Hoffmann case does not support Leventis' argument that
the option was merely a revocable offer for lack of separate
consideration.

The case of Ottesson v. Malone, 584 P.2d 878 (Utah 1978)

further supports the argument that independent consideration is
not needed to support an option to purchase contained in a
lease. In Ottesson, the Utah Supreme Court again confronted the

issue of whether to enforce the option provision of a ground

-14-



lease agreement. The option and the lease were contained in one
agreement, supported by indivisible consideration. There was no
independent consideration for the option identified in the
court's opinion, however, the court enforced the option portion
of the lease agreement in favor of the purchasers of the proper-
ty and stated that "a written contract duly entered into should
be regarded with some sanctity; and its commitments can only be
overcome by clear and convincing evidence'". Id. at 880. G.G.A.
should be afforded similar treatment with the written Lease and
option contract.

(C) THE OPTION TO PURCHASE IN THE INSTANT CASE WAS SUPPORTED

BY CONSIDERATION.

1. The consideration of the Lease extends to the option

provision.

The Lease, itself, identified the consideration for the
entire contract. The option provisions of the Lease rest upon
"a common and indivisible consideration' with the rest of the

Lease. Gershenhorn v. Stutz, 72 Nev. 293, 304 P.2d 395, 400

(1956). That consideration included the Lease payments and the

covenants of the contract. The Lease and its option to purchase
provision was a single transaction reciting and referencing the

same terms and parties and transcribed into a single cohesive

document.
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2. The covenants and conditions of the Lease and their

performance by G.G.A. constituted additional consideration.

Approximately ten years of continuous performance by
G.G.A. of the covenants and conditions of the Lease passed
before the breach by Leventis herein. Article XIV was never
treated as separable from the remainder of the Lease. Perfor-
mance under the Lease is a condition precedent and consideration
for the exercise of the option provisions. G.G.A. contends, and
Leventis does not dispute, that G.G.A. had fully performed and
was not in breach of any of the provisions of the Lease prior to
the notification to Leventis of G.G.A.'s intent to exercise its
option to purchase. The covenants and conditions and full
performance of G.G.A. under the Lease were additional consid-
eration for the option provisions.

3. Leventis is estopped from alleging a failure of

consideration

The option provisions in the instant case are further
supported by the equivalent of consideration by way of estoppel
and detrimental reliance. Leventis treated G.G.A. as if the
subject option provision was in full force and effect. The
letter from Leventis to Phil Arlt of G.G.A. dated September 15,
1986, (Index at p. 266, Addendum Ex. D), clearly shows Leventis'
intention to comply with and be bound by Article XIV of the

Lease by notifying G.G.A. of a "bona fide" third-party offer to
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purchase the property. Leventis now contends that the September
15, 1986 letter was merely an "offer" to G.G.A. subject to
revocation. However, the subject letter is not in the language
of an offer and references the relevant portion of Article XIV
of the Lease which provides G.G.A. with its option to purchase.
G.G.A. relied to its detriment upon the ninety (90) day
provisions of the option and did not immediately exercise its
option before Leventis attempted to revoke what she claims was

1"

merely an ‘"offer Under Leventis' argument, G.G.A. could have
purchased the property for $210,000.00 and saved the trouble of
this lawsuit if G.G.A. had accepted Leventis' "offer'" prior to
its revocation. However, the language of the Lease and
Leventis' apparent acknowledgment of it, reasonably led G.G.A.
to believe it had a full ninety (90) days in which to make its
corporate decision to exercise its option by matching the terms
of the first offer. This reliance was detrimental to the
Plaintiff in that it was later forced to pay an additional
$40,000.00 under protest to purchase the propertyv and enter into
this lawsuit to enforce its option rights. Sections 90 and 129
of the Restatement (Second) of Contracts dealing with both
promissory estoppel and detrimental reliance allow G.G.A. to
substitute Leventis' actions and G.G.A.'s reasonable reliance
thereon for consideration and allow enforcement of the option to

prevent injustice against G.G.A.
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§90. Promise Reasonably Inducing Action or
Forbearance

(1) A promise which the promisor should reasonably
expect to induce action or forbearance on the part
of the promisee or a third person and which does
induce such action or forbearance is binding if
injustice can be avoided only by enforcement of

the promise. The remedy granted for breach may be
limited as justice requires

Restatement (Second) of Contracts §90.
§129. Action in Reliance; Specific Performance

A contract for the transfer of an interest in land
may be specifically enforced notwithstanding
failure to comply with the Statute of Frauds if

it is established that the party seeking enforce-
ment, in reasonable reliance on the contract and on
the continuing assent of the partv against whom
enforcement is sought, has so changed his

position that injustice can be avoided only by
specific enforcement.

Restatement (Second) of Contracts §129. Clearly, G.G.A. was
induced by Leventis to forebear notifying Leventis of its
exercise of the option based upon the Lease language allowing
ninety (90) days for said notification.

(D) LEVENTIS ADMITS G.G.A. HAD A NINETY (90) DAY OPTION TO
PURCHASE THE PROPERTY.

Further evidence that Leventis recognized the option
contained in Article XIV of the Lease is shown in the letter
dated November 21, 1986 from Leventis to Phil Arlt of G.G.A.
(Index at p. 271, Addendum Ex. G). In that letter, Leventis

refers to Article XIV of the Lease indicating that Leventis had
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received a second 'bona fide cash offer", outlines the offer and
says that:

My advisors tell me the buyers understand your
continuing rights as lessees of the property and
your interest in the improvements thereon as well
your option to purchase detailed in Article XIV of
our Lease.

Id. (emphasis added). 1In addition, Leventis recognizes the
ninety (90) day period of Article XIV stating:

It would be a real courtesy to me and greatly
appreciated if you could respoﬁd to this commu-
nication within a maximum of thirty (30) days
rather than the ninety (90) days provided for in
Article XIV of our Lease Agreement.

Id. (emphasis added). Again, the evidence is clear and convinc-
ing that Leventis recognized the option of G.G.A. and the
provisions allowing for ninety (90) davs in which to exercise
the option. That same ninety (90) day provision also applied to
the first offer and did not expire until at least December 14,
1986, by which time G.G.A. had already exercised its option by
informing Leventis orally and in writing of its intent to

purchase the property for a price equivalent to the first offer.

(E) PUBLIC POLICY DEMANDS THAT G.G.A.'S CONTRACTUAL RIGHTS
BE TREATED AS AN OPTION

Leventis' position is bad law. It effectively destroys
an option by allowing a landlord, afte£ having accepted an
offer, to continue to shop for a bette# offer up until the
minute before the closing of the transaction selling the

property to the tenant. The ninety (90) day option period was
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specifically negotiated for and essential for G.G.A. to make its
corporate decision, obtain financing and take care of other
details germane to the transaction. Without a known and fixed
period of time within which to exercise the option, the option
provisions become meaningless. '"The sound and generally
recognized rule is that a party to a contract is entitled to
whatever rights are granted therein, including time limita-

tions'". See, Stone, supra., 576 P.2d at 1288.

Leventis tries to eliminate G.G.A.'s option by
characterizing the written notice to G.G.A. of Leventis'
intention to sell as a mere offer, subiject to unilateral
withdrawal. This mischaracterization confuses the distinction
between an offer to sell and an option as discussed in Stone,
supra, at 1283). The clear and unambiguous meaning of the
ninety (90) day period repeatedly referred to in the Lease 1is
that it was an option period not subject to withdrawal or
revocation by Leventis. The subject Lease should be afforded
the sanctity of enforcement of its plain terms.

POINT II.
ONCE G.G.A.'S RIGHTS OF FIRST REFUSAL RIPENED INTO AN
OPTION, IT WAS IRREVOCABLE FOR NINETY DAYS AND
COULD NOT BE RESCINDED OR UNREASONABLY
REFUSED BY LEVENTIS
Leventis' attempted withdrawal of the first offer did

not affect G.G.A.'s option rights. Leventis contends that her

written notification to G.G.A. of her receipt of the first offer
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constituted merely an "offer" from her to G.G.A., and that such
offer was subject to withdrawal by Leventis. (See Appellant's
Brief, p. 17). Leventis tried to "withdraw'" her '"offer" prior
to the expiration of ninety (90) days and contends that such
efforts freed the property from the option created by the Lease
and the notification to G.G.A. of Leventis' intention to sell
the property pursuant to the first offer. However, G.G.A.'s
right to match the first offer within ninety (90) days cannot be
disposed of in this manner.

In Prince v. Elm Investment Co., Inc., 649 P.2d 820

(Utah 1982) the Utah Supreme Court outlined the steps necessary
for Leventis to sell her property:

In sum, in order to sell property burdened with a

right a first refusal a seller must (l) give the

promisee of the right of first refusal notice of

the third party's offer and his intention to

accept that offer; (2) allow the promisee to

submit a competing offer; and (3) reject the

promisee's offer, if any, only on the basis of a

reasonable justification.
Id. at 826. Although the Prince case dealt with a right of
first refusal, there is only minor technical difference between
that right and the option created in this case. A right of
first refusal commences when the holder of the right is notified
by the party granting it of an intention to sell and terminates
after the holder of the right refuses to match the offer. An
option preserves a set period of time in which the holder of the

right may determine to match or decline to match the offer.
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See, Russell v. Park City Utah Corporation, supra., 548 P.2d at

891.

In this case Leventis notified G.G.A. in writing of an
offer by a third party and of her intention to accept that
offer. That notification activated the option provision.
However, Leventis failed to allow G.G.A. ninety (90) days to
submit a competing offer. The right to ponder, consider and
accept or reject the first offer for ninety (90) days is an
express, specific right of the option provision of the Lease.

Once G.G.A. indicated it was willing to match the first
offer, Leventis could only reject G.G.A.'s performance '"on the
basis of reasonable justification'. If the first offer had
consisted of some unique chattel as part of the considerationm,
perhaps G.G.A. would have been unable to match it and Leventis
could have refused to sell to G.G.A. However, it did not. The
first offer was purely a fungible, monetary offer which G.G.A.
was willing and able to match. G.G.A. properly notified
Leventis both orally and in writing of its intention to match
the first offer. Accordingly, Leventis had no ''reasonable
justification" to reject G.G.A.'s exercise of its option and
match the first offer. Therefore, G.G.A. was and is entitled
to the benefit of its right under the Lease to purchase the
property at the terms equivalent to the first offer of Two

Hundred Ten Thousand Dollars ($210,000).
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POINT III

LEVENTIS HAS NO DEFENSES TO THE
EXERCISE OF G.G.A.'S OPTION

(A) THE DOCTRINE OF MERGER DOES NOT DEFEAT G.G.A.'S RIGHT TO

ENFORCE THE TERMS OF THE OPTION.

(1) The Doctrine of Merger does not apply to the instant case.

Leventis contends that the doctrine of merger as ex-

pressed in Reese Howell Co. v. Brown, 48 Utah 142, 158 P. 684

(1916) and Dobrusky wv. Isbell, 740 P.2d 1325 (Utah 1987) pro-

vides that all terms for the sale of the property to G.G.A.
including the consideration paid, and all other documents
including the Lease between the parties are merged into and
controlled by the deed given by Leventis to G.G.A. and dated
February 20, 1987. (Addendum Ex. L, see, Appellant’'s Brief pp.
9-13).

However both Reese and Dobrusky are distinguishable from
the case at bar. Reese dealt with the merging of the descrip-
tion of an easement in an antecedent contract which contradicted
the description expressed in the deed. 158 P.2d at 689.
Dobrusky arose out of a dispute on the description of the
subject property which differed between the underlying contract
and the deed into which the contract was merged. 740 P.2d at
1326. In short, both cases dealt with conflicts in description

of the title of property delivered to the buyer.
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The doctrine of merger, which this Court recogniz-
es, is applicable when the acts to be performed by
the seller in a contract relate only to the
delivery of title to the buyer. Execution and
delivery of a deed by the seller then usually
constitute full performance on his part, and
acceptance of the deed by the buyer manifests his
acceptance of that performance even though the
estate conveyed may differ from that promised in
the antecedent agreement.

Stubbs v. Hemmert, 567 P.2d 168, 169 (Utah 1977) (emphasis

added) (footnotes omitted).

However, in the instant case there is no contradiction
between the option and the warranty deed as to title or descrip-
tion of the property or interest conveved. Furthermore, this
action arises out of the enforcement of the option and
specifically the price or consideration G.G.A. was required to
pay for the purchase of the property. There is no contradiction
between the deed and the option as to price. The option price
that G.G.A. was entitled to purchase the property for was
$210,000. The deed merely recites consideration as ''Ten dollars
and other good and valuable consideration'. Although the deed
may be ambiguous as it relates to consideration, there is no
contradiction here which requires the exercise of the doctrine

of merger so as to make the deed controlling.
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(2) The option price was collateral to the deed, and, therefore

was not merged or extinguished by the deed.

The doctrine of merger does not apply to collateral
terms where the intent of the parties was to treat a specific
term of the Lease or contract as collateral to the deed.

There are, however, certain exceptions to this
doctrine, including fraud, mistake, and the
existence of collateral rights in the contract of
sale. Annot. 38 A.L.R. 2d at 1315. 1In cases
relating to collateral terms, courts generally
find that the execution and delivery of a deed is
not the intended performance of those specific
terms and that therefore the terms are not extin-
guished by acceptance of the deed. . .intent may
be an issue where a specific term in the original
contract of sale is omitted in, the deed, see
Annot., 38 A.L.R.2d at 1313,

Secor v. Knight, 716 P.2d 790, 793 (Utah 1986) (emphasis added).

The term of '"price" for the property in the subject transaction
is a collateral term that cannot be resolved by examining the
deed from Leventis to G.G.A. alone. lthough the subject deed,
(Addendum Ex. L), is the final repository of the terms of title
and property description, the phrase '"Ten dollars and other good
and valuable consideration' virtually omits the term of price
from the deed. The phrase is at least sufficiently ambiguous so
as to require examination of the intent of the parties as found
in the other documents which give rise to the transaction,
including the option provision of the Lease.

It was clearly the intent of the parties in the instant

case, as evidenced by the uncontested facts, that the deed did
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not merge with the provisions of the Lease. Even Leventis
recognizes the absence of merger in at least three ways.

First, Leventis assigned the Lease to G.G.A. after
delivery of the deed. ( See "Assignment of Lease'" included as
Addendum Exhibit "N" of Appellant's Brief). Said Assignment of
Lease is dated February 26, 1987 or six (6) days after the
delivery of the deed. 1If the deed extinguished the Lease an
assignment was not necessary.

Second, the option itself declares that its terms and
provisions extend beyond the sale of the premises to any subse-
quent owner.

If Tenant exercises said option within said ninety
(90) day period of time, the closing of the
purchase and sale shall be consummated with
reasonable promptness thereafter. If Tenant shall
not exercise said option Landlords shall have the
right to conclude a sale of their interest in the
demised premises for a price not less than and
upon terms not more favorable than the price and
terms stated in such notice; provided, however,
notwithstanding the failure of the Tenant to
exercise such option after notice from the Land-
lords or any subsequent owner or owners of the
demised premises, the Tenant's option to purchase
aforesaid and Tenant's right of first refusal as
herein contained shall remain in force and be
binding upon any subsequent owner or owners of the
demised premises to the same extent as if said
subsequent owner or owners were the Landlords
named herein.

(Addendum Ex. C at p. 15) (emphasis added). When the terms or
conditions of an underlying contract are not fully performed

upon delivery of a deed, the provisions are collateral to the
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deed and not extinguished bv the deed. Secor v. Knight 716 P.2d

790, 793 (Utah 1986). Here delivery of a deed does not
extinguish the option provision of the Lease.

Third, Leventis seeks enforcement of the provisions of
the Lease under Article XVIII related to exculpation and re-
lease. (See Appellant's Brief at pp. 26, 27). If the deed
merged and controlled the terms of the Lease surely Leventis
would not argue that the terms under Article XVIII of the Lease
survive the deed. Yet, she has so argued.

It is abundantly clear that at‘the time of the delivery
of the deed the intention of the parties was to dispute the
issue of the price required under the option. The correspon-
dence in the record and attached as Addendum exhibits to the
undisputed facts of this case clearly show that on February 20,
1987 when the deed was delivered, G.G.A. protested the payment
of the $40,000 above the option price. In fact this lawsuit had
already been commenced. Therefore, it is no wonder that the
subject deed could not be anymore specific on the issue of price
than to state "Ten dollars and other good and valuable consid-

eration'.
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(3) The authority cited by Leventis holds, in actuality,

contrarv to her position.

Leventis represents to this Court that prevailing case
authority from other jurisdictions supports her position. She
asserts that the doctrine of merger should be applied in this
case to prevent G.G.A. from enforcing its rights under the Lease
to purchase the property for the consideration specified by the
option. In fact, the very authority cited by Leventis holds to
the contrary. At page 11 of her Brief, Leventis states:

The weight of authority throughout

the jurisdictions, whenever similar issues

were presented, are clearly in favor of

the defendant. See cases and annotations

in 84 ALR 980 (1933) and 38 ALR 2d 1313

(1954).

There is, in fact, an exhaustive treatment of the theory
of merger of a contract into a deed in the ALR annotation cited
by Leventis. To say that those annotations support Leventis'
position is misleading. 1In dealing with the subject matter of
consideration, the only term in dispute in the instant case, the
commentators state:

However, matters of consideration do not

always appear in deeds. At least, little

more than a bare affirmance that there is a

consideration seems to be common. While it

is difficult to draw any conclusions from

the few cases in scope (most questions of

consideration being involved with the

vendee's obligation in this respect), the

better view appears tc be that the consid-

eration may be shown, even though it is
not stated in the deed, since it cannot be
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said that it was the intent of the parties

that the deed merge provisions in the contract

involving consideration.
38 ALR 2d 1313, 1314.

In no respect can it be said that the parties in this
case intended the Lease provisions respecting the option price
to be merged into the deed. The payment under protest, the
letters setting forth G.G.A.'s reservation of rights and the
deed reciting the consideration of "Ten dollars and other good
and valuable consideration', are all clear evidence that the
parties recognized that the dispute regarding the option price

would survive the delivery of the deed.

(B) THE DEFENSE OF WAIVER IS NOT AVAILABLE TO LEVENTIS.

Leventis attempts to argue that G.G.A. extinguished its
option rights by closing the sale and accepting the deed. (See
Appellant's Brief pp. 13-16). However, what is described in
that argument is confused.

Prior to delivery of the deed, Leventis knew full well
the reservation of rights by G.G.A. and the conditions under
which G.G.A. paid the $210,000 plus $40,000 paid under protest.
Examination of the letter dated February 17, 1987 from David L.
Bird, G.G.A.'s counsel, to the Defendant and her attorney,
(Index at pp. 227, 228, Addendum Ex. J) states:

You are further notified that G.G.A. hereby
specifically reserves all of its rights and

remedies under the terms of that certain Real
Estate Ground Lease, and specifically, but not by
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way of limitation to the rights and remedies

provided for in Article XIV and further reserves

all of its rights and remedies under the September

15, 1986, option and G.G.A.'s timely exercise

thereof.
This reservation made before the purchase was closed, can not be
made more clear. G.G.A. waived nothing. If this reservation
was unacceptable to Leventis, Leventis could have refused to
close the sale of the premises to G.G.A. and instead sell the
property to a buyer which did not include $40,000 paid under
protest. Instead, Leventis demonstrated the efficacy of the
option provisions of the Lease by closing the sale to G.G.A.

even after notification of the reservation of G.G.A.'s rights.

(C) THE DEFENSE OF RELEASE IS NOT AVATLABLE TO LEVENTIS.

Leventis contends that she is not liable to G.G.A. by

virtue of Article XVIII of the Lease. That paragraph states as

follows:

Any party hereto shall have the right at anvtime
to sell, transfer, assign or convev his or her
interest (whether fee, leasehold, or otherwise) in
the demised premises (but subject to the option to
purchase and rights of first refusal herein above
set forth) to any person, firm or corporation; and
upon the making of any such sale, transfer,
assignment or convevance such party shall cease to
be liable hereunder on account of any liability or
obligation which would otherwise have accrued
following the date of such sale, transfer, assign-
ment or convevance.

(Index at p. 217, Addendum, Ex. C) (emphasis added). As argued
above, there is an obvious inconsistency between the alleged

survival of this provision after delivery of the deed as argued
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by Leventis and the merger doctrine argued by Leventis. If this
provision of the Lease survives delivery of the deed toc G.G.A.,
then so does the option provision.

In addition, the sale, transfer or assignment discussed
in Article XVIII of the Lease is subject to and expressly does
not apply to the option to purchase and rights of first refusal
of the contract.

Finally, the release of liability described in Article
XVIII of the Lease applies only to liabilities which accrued
"following the date oI such sale". The obligation and liability
of Leventis in this action occurred prior to the sale of this
property to G.G.A. due to Leventis' breach of the Lease.
G.G.A.'s cause of action first arose when Leventis refused to
allow G.G.A. to purchase the property for Two Hundred Ten
Thousand Dollars ($210,000) matching the terms of the first
offer. It was only after G.G.A.'s cause of action accrued that
the property was sold or transferred to G.G.A. Leventis is
therefore not released under Article XVIII of the Lease.

POINT IV

THE DISTRICT COURT WAS CORRECT IN AWARDING G.G.A.
ITS ATTORNEY'S FEES AND COSTS

G.G.A. is entitled to its attornev's fees and costs.
The last paragraph of Article XVII of the Lease clearly indi-
cates that G.G.A. is entitled to its costs and attorney's fees

for being required to bring this action.
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In case tenants or landlords shall be required to
resort to litigation on account of any breach or
default in performance hereunder and shall be
successful in such litigation that the judgment in
such litigation shall include an allowance to the
successful party or parties for all costs and
expenses including reasonable attorney's fees paid
or incurred by such party or parties in connection
with such litigation.
(Index at p. 217, Addendum Ex. C). The trial court determined
that the above attorney's fees provision of the Lease was valid
and granted an award of attorney's fees to G.G.A. as the pre-
vailing party in the litigation at the district court.

Leventis argues that if G.G.A. was granted a ninety (90)
day option to purchase the property that option became the
"contract" upon which G.G.A.'s attorney's fees, if any, could be
awarded. According to Leventis, since this '"'contract" does not
provide for an award of attorney's fees, G.G.A. is not entitled
to its fees and costs. (Appellant's Brief p. 25). Leventis
attempts to completely separate the Article XIV option from the
rest of the Lease. The various provisions of the Lease are part
and parcel of the entire contract. In addition, the doctrine of
merger does not affect the award of attorney's fees since merger
doesn't apply to this case and the underlying contract and its
terms remain in effect to the extent of their required perfor-
mance.

The provision relating to attorney's fees and costs is

clear and unambiguous and the lower court was correct in its
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award of those fees and costs. Likewise, since the Lease does
not limit recovery of attorney's fees and costs to litigation at
the trial court level, this Honorable Court should award G.G.A.
its further attorney's fees and costs necessitated by this
appeal.

CONCLUSION

G.G.A. respectfully submits that the trial court was
correct in granting its Motion for Summary Judgment. There are
no contested genuine triable issues of fact raised by Leventis,
only issues of law. The issues of law clearly favor enforcement
of the option rights of G.G.A.

This Court should enter its order affirming the judgment
of the trial court which granted G.G.A.'s Motion for Summary
Judgment and denied the motions of Leventis.

Additionally, G.G.A. should be awarded its costs and
attornev's fees in connection with this appeal and such other

and further relief as this Court deems proper in the premises.
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DATED this /Zg—day of January, 1988.

e
BYy&el £/ Larson
Attorneys for
Plaintiff-Respondent
G.G.A. Inc.
1200 Kennecott Building
Salt Lake City, Utah 84133
Tele. No.: (801) 521-4135

CERTIFICATE OF SERVICE

I hereby certify that I served four (4) copies of the
foregoing Brief of Respondent to Nick J. Colessides, Attorney
for Defendant-Appellant Toula K. Leventis, 466 South 400 East
Salt Lake City, Utah 84111-3300, Telephone No. 801-521-4441 on
this abzé?day of January, 1988, by hand-delivery.

BALS
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Bryan A. Larson (#4070)
McKAY, BURTON & THURMAN G
1200 Kenrecott Building
10 East South Temple Street
Salt Lake City, Utah 84133
Telephone: (801) 521-4135
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE TEIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

Bk M2 e ARaR

G-2-37-3 s
G.G.A., INC., an Indiana )
corporation,
) ORDER
Plaintiff,
vs. )
Civil No. C87-943
TCULA K. LEVENTIS, )
Judge Frederick
Defendant. )
On August 10, 19€7, Plaintiff brought its Motiocn for

Summary Judgment before the Honorable b. Dennis Frederick oI the
above-entitled court. In addition, Defendant brought her Motion
for Summary Judgment before the above-entitled court. After
review -0of the written Memoranda on file with the court and
hearing oral argument by Bryan A. ¥arson on behalf of the
Plaintiff and Nick Colessides on behalf of the Defendant, the

court granted Plaintiff's Motion and dinied Defendant's Motion.



Based wupon the foregoing and good cause appearing
therefore, it is hereby

ORDERED, ADJUDGED, AND DECREED thet Plaintiff's Motion
for Summary Judgment plus costs and attorneys fees is hereby
granted &nd judgment is hereby entered against Toula K. Leventis

in the amount of:

40,000.00 principal;

attorneys fees;

%3%—%§. in costs;

w »n W»n
4
Neatl
NO
T
. “

-
$ wé=857 .83 TOTAL JUDGMENT
Yoy 30 s
with interest con the judgment at the legel rate of 127 per annum
on the unpaid balance from the date of entry until paid, plus
afrer accruing costs and attorneys fees.
It is further hereby ORDERED, ADJUDGEZ, AND DECKRELD thact

Defendant's Motion for Symmary Judgmeng is hereby denied.

DATED this éé:faay of ) 9 , 1987.

BY THE QOURT

Approved as to form:
PP TTEST

ONHINDLEY
Cierx

Nick Colessides

By
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David L. Bird (0335)

Bryan A. Larson (4070)

McKAY, BURTON & THURMAN
Attorneys for Plaintiff

Suite 1200, Kennecott Building
10 East South Temple Street
Salt Lake City, Utah 84133
Telephone: (801) 521-4135

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

G.G.A., INC., an Indiana

corporation, AFFIDAVIT OF PHILLIP M. ARLT

Plaintiff,
Civil No. C87-943
vs.

TOULA K. LEVENTIS, Judge Frederick

N’ N N N N N N N

Defendant.

Phillip M. Arlt being first duly sworn deposes and says
that:

1. Affiant is President of Plaintiff G.G.A., Inc.

2. As President of G.G.A., Inc. he has first-hand
knowledge of the events surrounding the above-encaptioned
lawsuik.

3. Plaintiff G.G.A., Inc. is an Indiana corporation
with its principal place of business in Salt Lake County, State

of Utah doing business as Wendy's 0ld Fashioned Hamburgers.



4. On or about September 9, 1976 G.G.A., Inc. entered
into a Real Estate Ground Lease (hereinafter '"Lease') with the
Defendant Toula K. Leventis (hereinafter "Leventis') as landlord
for a parcel of real property located at approximately 550 East
400 South and 418 South 600 East, Salt Lake County, State of
Utah (hereinafter '"the premises'). A true and correct copy of
said Lease is attached hereto as Exhibit "A" and incorporated
herein by reference.

5. The Lease was negotiated between Leventis and her
attorney, and G.G.A., Inc. and its attormney.

6. Paragraph XIV of said Lease captioned '"Option to
Purchase and Right to First Refusal" was one of the provisions
of the lease specifically negotiated between the parties and a
material consideration for G.G.A., Inc. in entering into the
Lease.

7. G.G.A., Inc. constructed at its own cost a Wendy's
0ld Fashioned Hamburger Restaurant and commenced doing business
on the premises. G.G.A., Inc. has continually operated the
Wendy's Restaurant on the premises since that time.

8. By letter dated September 15, 1986 Lenventis advised
G.G.A. Inc. of a "bonafide offer" for the purchase of the
premises from a Mr. Jimmy P. Brown (hereinafter "Brown") for the
amount of $210,000.00. A true and correct copy of said letter

is attached hereto as Exhibit "B" and incorporated herein by



reference. In addition, a true and correct copy of the Earnest
Money Sales Agreement between Leventis and Brown as it was
represented to G.G.A., Inc. is attached hereto as Exhibit "C"
and incorporated herein by reference.

9. Some time during early October and prior to October
28, 1986 Affiant orally advised Leventis by telephone that
G.G.A., Inc. would exercise its optiJn to purchase and right to
first refusal by matching the bonafide offer of $210,000.00.

10. Nothwithstanding this oral notification, by letter
dated October 28, 1986 Leventis advised G.G.A., Inc. that Brown
had allegedly withdrawn his offer and that Leventis did not
consider herself bound to sell the property to Plaintiff at a
price of $210,000.00. A true and correct copy of said letter is
attached hereto as Exhibit "D" and incorporated herein by
reference.

11. By letter dated November 21, 1986 Leventis advised
G.G.A., Inc. that she had received a bonafide cash offer from
Mr. James P. Pappas, d/b/a Janus Associates (hereinafter
"Pappas'") in the amount of $250,000.00 for the purchase of the
premises. A true and correct copy of that letter is attached
hereto as Exhibit "E" and incorporated herein by reference.

12. By letter dated December 6, 1986 G.G.A., Inc.
advised Leventis that G.G.A., Inc. was exercising its option to

match the offer of Brown and purchase the premises at the price



of $210,000.00. A true and correct copy of said December 6,
1986 letter is attached hereto as Exhibit "F" and incorporated
herein by reference.

13. Leventis refused to sell to G.G.A., Inc. the
property for $210,000.00.

14. Subsequently, in order to protect its interest in
the property, G.G.A., Inc. agreed under protest with full
reservation of rights under the Lease to match the alleged offer
of Pappas, and purchase the premises.

15. G.G.A., Inc. paid $250,000.00 to Leventis,
$40,000.00 of which was paid under protest. A true and correct
copy of a letter dated February 17, 1987 from David L. Bird and
a letter dated February 27, 1987 from Barrie G. McKay, attorney
for G.G.A., Inc. to Nick J. Colessides reflects the purchase
conditions and a reservation of the rights of G.G.A., Inc.

against Leventis are attached hereto as Exhibit "G" and "H"



respectivley and are incorporated herein by reference.

DATED this 97 day of _\oLY , 1987.

Ll Al

LAAM

Phillip M. Arlt

Subscribed and Sworn to before me this 20%&}7 of

oV L BIRD

My-Commissio jires: ry Publlc

; .”\Aég;/;p Residing at: %
oo M

N




RLCAL ESTATLE CGROUOND LLCASE

TIIIS INDLENTURE OF LEASE, made and entered into this

9th day of September , 1976, by and between TOULA K.
LCVENTIS, of Salt Lake county, Utah, hereinafter referred to
as "Landlords", whether one or more, and G.G.A., Inc.

, an Indiana corporation,
with 1ts principal office and place of business in the City
of Cvansville, Vanderburgh County, Indiana, hereinafter referred
to as "Tenant", WITNLSSCTH THAT:

Landlords, for and in consideration of the covenants
and agreements herein contained and set forth to be kept
and performed by Tenant and subject to and upon the terms
and conditions hereinafter set forth, do hereby lease, let
and demise unto Tenant, and Tenant does hereby take and
hire of and from Landlords the following described real
estate situated in the City of Salt Lake, Salt Lake County,
State of Utah, to-wit:

A certain tract or parcel of real estate containing
Thirty-six Thousand Eight IHundred Seventy-two (36,872)
square feet, more or less, said tract or parcel beirxg
more commonly known and referred to as 550 East 4th
South and 418 South 6th LCast, Salt Lake City, Utah,
and said real estate being mcre particularly described
in Exhibit A attached hereto and made a part hereof,

which real estate is hereinafter referred to as the "demised
premises:.

TO HAVE AND TO HOLD said demised premises unto Tenant
for the period commencing as of the date hereof and extending
to the first day of February , 1977, (said latter
date being the "commencement date") plus a term of twenty-five
(25) years commencing on said commencement date, with the right
to extend said term as hereinafter set fcrth, all upon and
subject to the limitations, terms, covenznts, provisions and
conditions hereof as hereinafter set forth.

I.
RENTAL

Tenant covenants and agrees to pé¢y to Landlords, with-
out demand, at such place as Landlords may, from time to time,

EXHIBIT A



desigrate in writing, and Landlords aqgree to accept, as
rental for the demised premises during the term of this
lease the sums set forth in the following schedule:

A.

For a period of four (4) months after the
execution of this lease, no rental has to be
payable by the Tenant hereunder and the Land-
lords will make monthly payments to XRXIIXX Tenant
MINk of Nine Hundred Dollars ($900.00) per
month for said period of four .(4) months.

The sum of Twelve Thousand Dollars ($12,000.00)
per year, net rental, payable at the rate of One
Thousand Dollars ($1,000.00) per month in advance
on the first day of each calendar month for

the first five (5) years of said term.

The sum of Thirteen Thousand Two Hundred Dollars
($13,200.00) per year, net rental, payable at

the rate of One Thouseznd One Hundred Dollars
($1,100.00) per month in advance on the first
day of each calendar month during the 6th thcough
the 10th years of said term.

The sum of Fourteen Thousand Four Hundred Dollars
($14,400.00) per year, net rental, payable at

the rate of One Thousand Two Hundred Dollars
($1,200.00) per month in advance on the first
day of each calendar month during the 1llth
through the 15th years of said terq.

The sum of Fifteen Thousand Six Hundred Dollars
($15,600.00) per year, net rental, payable at
th2 rate of Once Thousand Three Hundred Dollars
($1,300.00) per month in advance on the first
day of each calendar month during the 1l6th
thecough the 25th years of said terﬁ.

The sum of Sixteen Thousand Eight Hundred Dollars
($16,800.00) per yecar, net rental, payable at

thz rate of One Thousand Four Hundred Dollars
($1,400.00) per month in advance on the first

day of each calendar month during the 26th through
the 35th years (the first two (2] #xtension terms)
of said lease.

The sum of Eighteen Thousand Dollars ($18,000.00)
per year, net rental, payable at the rate of

Onc Thousand Five Hundred Dollars ($1,500.00)

per month in advance on the first day of each
calendar month during the 36th through 45th years
(the third and fourth extension tcrms) of said
lease.



H. The sum of Nineteen Thousand Two Hundred Dollars
($19,200.00) per year, net rental, payable at the
rate of One Thousand Six lundred Dollars ($1,600.00)
per month in advance on the first day of each
calendar month during the 46th through 55th years
(the f£1fth and sixth extension'terms) of said lease.

The term "year" or "lease year" as used herecin |shall be con-
strued as meaning and referring to a period of one (1) year
commencing on the first day of the twenty-five (25) year
term of this lease or the anniversary of such date.

Rental not paid within ten (10) days from and after the
due date thereof shall be payable together with a deliquency
charge in the amount of five percent (5%) of the delinquent
rental.

Notwithstanding the provisions of the proceeding sub-
paragraphs F, G, and H with respect to the rental payable
following the expiration of the initial twenty-five (25) year
term hereof, Landlords at their option may request that the
rental for each or any of said ten (10) year periods specified’
in said paragraphs F, G, and H be determined by a board of
appraisors each of whom shall be realtors or real estate appraisars
engaged in business in the City of Salt Lake, Utah. One of said
appraisers shall be selected by Landlords, one by Tenant and
the third by the two thus first selected. The |cost of such
appraisal shall be borne by Landlords. Following the rental
determination by such board of appraisers,- Tenant shall have
the right at its option, for a period of thirty (30) days
following the receipt of written notification of such rental
determination, by written notice to Landlords to elect to
terminate this lease regardless of whether the term thereof
shall have been otherwise extended.

takes and agrees to secure the release of Landlords and the

above described real estate from any further liability under

or by virtue of that certain mortgage indebtedness in favor

of Valley Bank and Trust Company cover.ng the above described
premises, the unpaid principal balance of which is currently in

the approximate amount of Forty-seven Thousand Dollars ($47,000.00),
and which said indebtedness is payable in monthly installments

of Nine Hundred Dollars ($900.00) per month. In furtherance
thereof, Tenant covenants and agrces to pay, as rental,

the sums required to amortize said mortgage indebtedness in
accordance with its present terms and from the commcncement date
hereof until the due date of the last installment of said mortgage
indebtedness on April 1, 1981, Landlords shall credit Tenant

with the sum of Nine Hundred Dollars ($900.00) per month against
the monthly rental payments otherwise payable hereunder and the
balance, if any, of said monthly rental payments shall be paid

to Landlords.

As additional consideration for this leas%, Tenant under-



As hereinalter more particularly provided, all ad .valorem
taxes duc’ and payable commencing with the installment of taxes
due _November, 1977 With respect to the above described real
estate, all ad valorem taxes payable with respect to the
buildings and improvements erected or placed upon said real
estate by Tcnant, and all costs of insurance and repairs with
respect to the demised premises and improvements, payable dur-
ing the term of this lease shall be paid by Tenant and the
aforesaid rentals payable to Landlords shall therefore be net
rentals to Landlords.

II.

LANDLORDS' TITLL AND TENANT'S POSSCSSION

Landlords represent and warrant unto Tenant that Land-
19rds are the owners of a merchantable record title in fee
simple to the demised premises subject only to existing
easements, highways and rights of way, and the mortgagec
indebtedness aforesaid, and the lien of current taxes, and
that subject to the terms and provisions of this lease,
Tenant shall have and enjoy the quiet and peaceéful possession
of the demised premises during the entire term of this lease.
Landlords shall contemporaneously with the execution of
this lease furnish to Tenant a standard policyiof title
insurance showing the demised premisecs to be f&ee and clear
of all liens and encumbrances except as aforeséld.

The right to possession of the demised premises is
hereby vested in Tenant effective as of the date of
execution hereof if, as of said date, Tenant shall have
secured a release of Landlords and the demised premises
lrom any liability under the real estate mortgage in
favor of Valley Bank and Trust Company and Tenant has
Secured a committment from the City of $alt Lake, Utah, that all
permits necessary or required to construct the proposed
improvements upon the demised premises will be aissued and
granted.

III.

TAXES AND ASSESSUENTS

Tcnant shall pay before any finec, penalty, interest or
cost may be added thercto for the nonpayment thercof, all
real estate taxes, assessments, water charges, sewer charqes,
and other governmental levies and charges, general and special,
oridnary and extraordinary, unforescen as well as foresecn,
of any kind and nature whatsoever which are assessed, levied,
confirmed, imposed or become a lien upon the demised premises
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or any part thereof, including, but not limited to, all ad
valorem property taxes payable ,upon and with respcct to the
demised premises‘during the term of this lease, commencing
with the ====-. sinstallment of 1977 taxes, due and
payable in yovemher, 1977 , and all such ad valorem taxes
payable during the term of -this lease with respect to any
buildings and improvements erected or placed upon said real
estate by Tenant.T

To the extent permitted by law and not' inconsistent
with the requirements of any existing or future mortgage
affecting the demised premises, Tenant shall have the right
to apply for the conversion of any special assessment for
local improvements in order to cause the special assessment
payable in installments. Tenant shall have the right to
execute in the name of Landlords and as attorney in fact
for Landlords (if Landlords after reasonable demand fail
to do so) such agreement or agreements or other instruments
as may be required or necessary to enable payment of any
such special assessments in installments. In case any such

- assessments are payable and paid-in installments as pro-
vided or permitted by law, then, Tenant shall not be liable
for payment of any installments of such special assessments
payable following the expiration of the term or extension
of the term of this lease if such installments are on an
equal or other periodic basis sc that the total payment
made by the respective parties toward such special assess-
ment is proportionate to their respective periods of
occupancy of the premises.

Tenant or Landlords shall have the right to contest or
review by legal proceedings or in such other manner as may
be deemed suitable:in a tax assessment, rate or charge or
other governmental . imposition or charge herein previously
mentioned. 1If the proceeding is instituted Ly Tenant, Tenant
shall conduct the contest promptly at the Tenant's own expense.’
If required for the proceeding brought by Tenant, the contest
may be brought in Landlords' name. Tenant may defer payment
of a contesced item upon condition that before instituting
the proceeding Tenant shall furnish to Landlords and to any
mortgagee, a4 surety company bond, cash deposit or other se-
curity reasonably satisfactory to Landlords and the mortgagee
which is suZficient to cover the amount of the contested
itens together with interest and penalties for the period
which such proceedings may be expected to take in securing
payment of the contested items, interest and pecnalties and
all costs in connection therewith. Notwithstanding the
furnishing bty Tenant of such bond or security other than a
cash deposit, Tenant shall.promptly pay the contected items
if at any time all or any part of the demised premises are
in danger of being sold, forfeited or otherwise lost. The



contest referred to shall includc appropriate procecdings to
revicw tax asscssments, appeal from tax asscssments, orders
and appeals from any judgments, decrces or orders. All
procecedings taken by Tcnant'sball be commenced as soon as
possible after the imposition or assessment of the contosted
item and shall be prosecuted ,by Tenant to final adjudication
with dispatch.’ Tf there is a refund with respect to any
contested item based on the payment by Tenant, Tenant shall
be entitled to the refund. ~

Nothing contained in this lease shall requirc that
Tenant pay any inheritance, estate, succession, gift,
franchise, gross receipts,-income, profit, or excess profit,
capital stock, corporate or other similar taxes or capital
levy that may be imposed upon Landlords or upon the rent
payable by Tenant hereunder, unless the taxes levied upon
the rent reserved are in lieu of or as a substitute for a
real estate tax upon the demised premises and then only to
the extent that it relieves or reduces Tenant's obligation
to pay real estate taxes; provided, however, that Tenant
shall not be obligated to pay any amount grecater than would
have been payable by Landlords had the rent upon which the
substitute tax was levied been the sole taxable income of
Landlords for the relevant tax year in question.

Iv.

BUILDING AND IMPROVEMENTS

Tenant shall have the right to remove from the demised
premises all buildings and improvements now situated thercon;
provided, however, that the removal or demolition of such
buildings and improvements shall be at Tenant's sole cost
and expense and Tenant shall indemnify and hold Landlords
harmless of and from any and all cost, expense or liability
incurred in connection with or arising in any manner out of
the removal or demolition of said existing building and
improvements; provided, however, that the exercise of said
right shall be conditioned upon release of Landlords and
"the demised premises from the mortgage obligation aforesaid
and the issuance by the City of Salt Lake of all necessary
permits required for the construction of the improvements
proposed by Tenant.

Within a recasonable time following the release of the
aforesaid mortgage indebtedness and the issuance of all
necessary permits by the City of Salt Lake, Tecnant at its
sole cost and expense and in compliance with all applicable
laws, regulations and ordinances shall construct, crcct and
install upon the demised 'premises a restaurant building at a
cost of not less than Eighty’ Thousand Dollars ($80,000.00)
and Tenant may, in like manner, remove or demolish any such
building, structures or other improvements which Tenant deter-
mines to be delapidated, deteriorated, outmoded or otherwise
inadequate, provided that in the event of any such removal
or demolition Tenant shall promptly thereafter erect, construct



or install upon the demised premises a restaurant bhuilding or
other similar improvements having a value substantially cqual
to the value {(at the time of removal or demolition) of any
such building, structure or other improvement which shall

be removed or decmolished. Prior to the commencement of the
construction of any such buildings or improvements upon

the demised premises, Tenant shall furnish Landlords with
the plans and specifications for such proposed improvements
and the estimated cost thereof. Tenant shall also have the
right, at Tenant's cost and expense, to make alterations to
and additions to such improvements, provided, however, that
the making of such alterations or additions shall not cause
any default in any then existing mortgage upon the premises.
Prior to the commencement of construction of any such build-
ings or improvements upon the demised premises by Tenant,
Tenant shall furnish to Landlords a good and sufficient cor-
porate performance or surety bond naming both Landlords and
Tenant as obligees conditioned that Tenant and/or Tenant's
contractors will indemnify and save Landlords and the
demised premises harmless of and from any claims for labor
or materials furnished in the erection or construction of
said building and improvements.

Neither Tenant nor any subtenant shall cause or permit
any mechanic's lien to be suffered or imposed upcon the title
to the demised premises on account of or by reason of the
erection, ccnstruction, installation, alteration, rcmovai
or domolition of any such building, structure or other
improvement. In case of the fillng of any such lien of
account of any work, labor or material caused to be per-
formed or furnished by Tenant, Tenant shall, promptly after
receipt from Landlords of notice of such filing, either pay
or sufficiently bond the same or procurec the discharge there-
of and Tenant shall also defend on behalf of Landlords and
at Tenant's sole cost and expense any action, suit, or pro-
ceeding which may be brought for the enforcement of any such
lien and Tenant shall pay any damage and discharge any
judgment entered therein and save Laadlords ok and from any
claim, loss, damage or expense on account thereof.

During the term of this lease Tenant shall own all
improvements placed upon the demised p:emiscd. Upon the
termination or expiration of this lease Tenant shall have
no right to remove any of said buildings or improvements
and all such buildings and improvements thanSlocated upon
the demised premises shall thercupon be and become exclusively
the property of Landlords. However, trade ffxturcs installed
or located upon the demised premise:s by Tenaht or any sub-
tenant shall remain the property of Tenant or any such sub-
tenant and may be removed from the premiscs; provided, however,
that any damage to the premises caused by such removal shall
be promptly recpaired at the cost and expense of Tenant or
any such subtenant who caused such damage.



V.

EMINCNT DOMAIN

In case the demised premises or any part thereof shall
be appropriated by exercise of the power of eminent domain
or conveyed under threat of condemnation by public authority,
Landlords shall be entitled to receive, and shall be paid,
such award as is provided by law with respect to the
appropriation or such conveyance of the land (as distinguished
from the buildings and improvements). The entire award with
respect to buildings and improvements shall be made available
to Tenant for the purpose of paying the cost of repairing,
remodeling or altering existing buildings or improvements
upon said land or constructing new buildings or improvcments
thereon, provided, however, that in case this lease is ter-
minated on account of such condemnation or conveyance under
threat of such condemnation or in case Tenant shall not
expend such funds for one or more of said purposes vith
reasonable promptness following such taking or convcyance,
the amount of such award or portion thereof not so expended
shall be divided between Landlords and Tenant in such
manner that Landlords shall receive that proportion of such
funds equal to the portion of the period of the then current
term or extended term of this lease remaining at the time
construction of such buildings or imprcvements was completed
which elapsed between the date of such completion and the
date of such taking or conveyance and Tenant shall reccive
that proportion of such funds equal to the portion of such
period of time which 1s subsequent to the date of such
taking or conveyance.

In case all of the demised premises shall be appropriated
by the exercise of the power of eminent domain or conveyance
by reason of threat of condemnation, this lease and the
respective nobligations of the parties shall termianate except
that Tenant shall thereupon be entitled to a pro rata refund
of any prepaiid rental as of the date of such taking of said
premises pursuant to the power of eminent domain.

In case a part of the demised premises shall be appro-
priated by “he exercise of the power of eminent domain and
by reason ol such appropriation the use thereof shall be
materially, substantially and adversely affected, Tenant
shall have the right to terminate this lease by the giving of
notice to that effect to Landlords; but if Tenant does not
exercise such right of termination within six (6) months
following the date of such partial appropriation this lease
shall continue in full force and effect as to all of the
real estate covered herchy which has not becen appropriated,
and following such taking fixed rental payble hercunder shall
be reduced in proportion to the area so appropriated.



Landlords and Tenant cach acknowledge that amounts
received or receivable on account of or by rcason of con-
demnation of all or any part of the demised premises shall
be subject to the prior rights'of any mortgagee of the
premises in accordance with the terms and provisions of the
morgage held by any such mortgagee.

VI.
DEFAULT

In case Tenant defaults in respect to its covenants
to pay rent or in respect to any other of its obligations
hereunder and if Tenant fails to cure such default within
sixty (60) days after written notice of the existence of
such default has been given in writing by Landlords, Land-
lords may thereupon take possession of the demised premises
and terminate this lease; provided, howcver, that if such
default is of a character or kind that it would not be
possible for Tenant to cure the same within a period of
sixty (60) days this lease shall not be terminated if
Tenant shall within said sixty (G0) day period of time
commence in good faith to cure such default and shall there-
after prosecute the matter of curing such default with
reasonanle dilig2nce; and provided further, that if at the
time of any suclhi default the leasehold estate hereby created
is subject to a mortgage lien of record in Salt Lake County,
Utah, of which Landlords shall have been notified, or if
at the time of any such default the premises are subject
to one or more subleases of which Landlords have been
notified, Landlords shall not have the right to and may
not exercise such option or privilege of termination unless
and until like notice of such default shall have been given
and afforded to such mortgagee or subtenant or subtenants,
which notice may be given at the same time as notice to
Tenant.

In the event Tenant shall fail to cure any such default
or to commence in good faith to cure such default within the
period specified above, and Landlords shall give notice of
intent to terminate, then any leasehold mortgagee or sub-
tenant shall have an additional period of sixty (60) days
following the expiration of the aforesaid initial sixty (60)
day period within which to notify Landlords that it elects
to remedy the default and to void the election of Landlords
to terminate.

In the event of termination by Landlords, any leaschold
mortgagee shall have a period of six (6) months following
termination within which to elect to obtain a new lease upon
all of the same terms and condition of the original lcase
upon payment to Landlords of the full amount of all unpaid
rental pursuant to the tcrms of the original lease. In the
event of such election by any leasehold mortgagee, Landlords
covenant and agree to enter into.a new lease with said lecase-



hold mortgagee upon written request therefor and the payment

of unpaid back rental as aforeshid, which such leasc shall have
equal priority with the original lcase. " In|addition, Land-
lords agree to modify said lease upon request by any lease-
hold mortgagee, provided that any such modifications shall

not result in any decreasc in rentals or of the Tcnant's
obligations, nor any decrease in Landlords rights.

Any leasechold mortgagee shall not be required to cure
any default resulting from any act of bankruptcy, insolvency
or similar act on the part of Tenant.

The failure of Landlords to exercise a?y such option
or privilege of termination at any time shall not be dcemed
a waiver of the right of termination in the event of any
subsequent default.

If Tenant shall be in default in performance of any of
the terms or provisions of this lease (othci than the pay-
ment of rental) Landlords, after thirty (30) days' written
notice to Tenant may at any time thereafter perform the same
for the account of Tenant at the cost and cxpense of Tenant,
and Ter.ant shall pay to Landlords on demand any amount pro-
perly paid by I~ndlords in connection with the curing of-
such default.

Notwithstanding any termination of this lease by reason
of Tenant's default or otherwise, if at the time of such
termination the premises are occupied by one or more sub-
tenants, and if such subtenant or subtenants shall, after
notice, fail to remedy such default, such sEbtcnant cT
subtenants and each of them shall be entitled to continuc
in the exercise of &all rights and privileges grantcd them
by their respective subleases in accordance|with the terms
and tenor thereof (including, without limitation, any and
all rights or privileges to renew or extend the terms of
said sublease or subleases), so long as they shall keep and
perform their respective obligations thereunder. Any such
sublease or subleases effected by Tenant prior to termination
of this lease shall survive termination and shall continue
in full force and effect subject to the terms and provisions
thereof and after such termination Landlords shall be substi-
tuted for Tenant in such subleases and shall be entitled to
exercise all rights of Tenant in and under said subleases
and to collect all rentals and other payments falling due
under such subleases. Any and all such subleases shall
continue to be binding upon Landlords and said sublessccs,
respectively, as.-though Landlords hqrein haq becn the lessors
in each of such subleases.
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LANDLORDS' RIGHT 10 MORTGAGFE DLMISTD PREMISES

Landlords reserve the right to mortgage the demised
premiscs; provided, however, tiat the monthly installment
payments required to amortize any such mortgaye indcbtedness
shall in no event exceed the rental payable pursuant to
the terms and provisions hercecof and provided further that
Landlords shall secure and deliver to Tenant from any such
mortgagee a written non-disturbance agrecment providing that
the helder of such mortgage will reccognize Tenant or any
subtenant's lease of the demised premises and will not dis-
turb the Tenant or any subtenant's quiet possession of the
premises for so long as Tenant or any subtenant is not in
default of any of the terms and provisions of this lease.

VIII.

ADDITIONAL COVEMNANTS OF TEUHAUT

Tenant agrees that Landlords shall have no obligation
of any kind or character to maintain or repair any of the
buildings or other improvements which Tenant shall cause to
be constructed upon the demised premises.

Tenant further agrees that Landlord~ shall have no ob-
ligation to pay for or furnish gas, elew:ricity, water or
other utility services furnished during the principal term
hereof in connection with the demised premises and Tcnant
covenants and agrees to hold Landlords harmless of and from

any and all claims on’account of charges for such utility
services.

Tenant covenants and agrees to pay when due all mortyg-
age payments required to be paid in connection with any
mortgage loan upon the leasehold estate and any buildings or
improvements constructed by Tenant. If Tenant shall fail to
pay any such mortgage payments, Landlords may pay, but shall
not be oblijated to pay the same; and Tenant shall rcpay to
Landlords vpon demand the full amount of any such payments
made by Landlords, together with interest at the rate here-
inafter specified.

IX.

LIABILITY INSURANCE

Tcnant covenants and agrees that it will, at its sole
cost and e:pense, during the entire term of this lease, kececp
and maintain in full force and effect public liability
insurance with respect to the use and occupancy of the above
described premises, providing insurance with respect to such
claims for injuries to or death of persons or damage oOr
destruction of property arising out of or by reason of the
use and occupancy of the premises and with limits of not
less than Fifty Thousand Dollars ($50,000.90) with respect
to claims for to property, Three llundred Thousand Dollars
($300,000.00) with respect to claims on account of injuries
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or decath of . cec than onc person arising out of .uy onc
accident or occurrence and which insurance ihall name and
designate Tenant or assigns and:Landlords or their successors
as insureds. In case Tenant shall at any time fail to
procure such insurance Landloras, after thirty (30) days'
written notice to Tenant, may procure the same and any and
all sums paid for such insurance by Landlords shall be and
become immediately due and payable by Tenant upon demand.
Tenant agrees that the amounts and limits of the above
described liability insurance shall be reviewed with Land-
lords at least once each five (5) years during the term or
extension of the term of this lease, and that upon review
the amounts of such limits shall be increased or decreased,
in the light of then existing circumstances, to amounts and
limits which are comparable to amounts and limits of such
insurance then being maintained by reasonabiy prudent owners
of comparable premises.

X.
NOTICES

Any notice required or permitted pursuant to the terms
and provisicns of this lease shall be deemed fully given or
served if transmitted by registered or certifiecd mail with
return receipt requested, addressed to Tenant at 4300 Last
Morgan Avenue, cgvansville, Indiana 47715, End to Landlords
at the address then fixed by Landlords for the payment of
rent. Either party may by like written notice at any time
and from time to time designate a differcnt address to which
notices shall subsequently be transmitted to him, her or it.

XI.

DESTRUCTION OF IMPROVEMLNTS -
MAINTENANCE G HAZARD INSURANCE

During the term of this lease, Tenant at its sole
cost and expense shall keep and maintain in full force and
effect fire and extended coverage insurance‘with respect to
the improvements situated upon the above described premises
in an amount not less than the'value, from time to time, of
the destructible improvements situated upon the demised
premises; and Tenant shall furnish to Landlords conies of
policies or certificates with respect thercto evidencing
the procurement and maintenance of such insurance. Jany
such firc and extended coverage insurance shall name any
leasehold mortgagee as an additional insured and Tcnant shall
furnish to any such leasehold mortgagee similar copies of
policies or certificates with''respect thercto evidencing the
procurement and maintenance of'such insurance.

In case of damage to or destruction of any improvements,
the procceds of such insurance shall be used and applied to
repair, restore or rebuild (subject to Tenant's option to
terminate as set forth below), as the case may reguire, such
improvements.
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The occu.uvnce of dnmage'tp such improvements by fire
or other casualty shall not be cause for termination of
this lcase (subject to Tenant's option to terminate as set
forth below in the event of total or substantial destruction)
nor shall there be any abatement of rent on account of any
such damage. 1In case such improvements are totally or sub-
stantially destroyed by fire or other casualty, and if the
leasehold estate shall be subject to no unpaid mortgage
indcbtecdness, Tenant at its option may terminate this lease
by notice in writing given within sixty (60) days following
the occurrence of such destruction and in such case Tcnant
shall be released and discharged of and from any and all
liability with respect to the payment of rental or other
obligations hereunder accruing subsequent to such destruction;
provided, however, that in case of such termination (by reason
of Tenant's exercise of itS option so. to do) all procceds of
hazard insurance with respect to the improvements upon said
premises which shall have been constructed or installed by
Tenant shall be payable to and be the sole property of Landlords.

XII.

ASSIGNMENT, SUBLETTING AND ATTORNMENT

Tenant shall have the right to sublet any part or
parts or all of the demised premises for use and occupancy
for any lawful purpose; but the term or terms of any such
sublease or subleases shall not e:xtend beyond the term of
this lease. The interest and estate of any such sublessce
shall not terminate by reason of Tenant's default hercunder.

The leasehold estate hereby created shall be fréely
assignable by Tenant and its assigns and no holder of the
leasehold estate hereby created shall be liable for payment
of rent or performance of any other obligation hereunder
which accrues after the period of time during which such
holder was vested with title to the leasehold estate hereby
created. Tenant may from time to time without consent of
Landlords assign its interest hereunder, either in whole or
in part, by way of mortgage to any bank, insurance company
or any other lending institution as mortgagee or otherwise.
Any mortgagee acquiring the leasehold estate as provided
above shall be liable for the performance of the obligation
imposed upon Tenant by this lease only during the periods
such mortgagee has ownership of the lecasechold estate or
possession of the prcmises subject tnereto. MNothing con-
tained in any such mortgage shall release or be deccmed to
release Tenant from the full and faithful observance or
performance of any covenant and condition in this lecasec
contained and on its part to be observed and performed or
from any liability for the nonobservance or nonperformance
thercof or be deemed to constitute the waiver of any rights
of Landlords hereunder.
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Landlords agrce that their fee title in|the premises
shall be subject and subordinate to any sublecases made
between Tenant and subtenants occupying space in the demiscd
premises and to any rcnewals, modifications, rcplacements
and ecxtcnsions of said subleascs with said subtenants.
Landlords agrec to exccute any further documents necessary
to ratify the said subordination.

XIII.

OPTIONS TO EXTEND

So long as Tenant is not in default herecunder, Tenant
shall have and is hereby granted options to extend the term
of this lease for six (6) additional periods of five (5) years
each, upon the terms, provisions and conditions contained and
set forth in this lease. The first of said cxtended terms
shall commence on the day following the expiration of the
initial twenty-five (25) year term of this lease. Said
options to extend shall be automatically exercised and the
term extended without notice to Landlords from Tenant. In
the event Tenant does not desire to extend this leasc after
the initial term or any extended term, Tenant shall give
written notice to Landlords of its election not to extend
this lease, which notice shall be given not less than one
hundred eighty (180) dcvs_prior to the evpiration of the
initial term or the then extended term.

- XIV.

OPTION TO PURCIIASE
AND RICHT TO FIRST REFUSAL

At any time following the expiration of the initial
twenty-five (25) year term hereof, and so long as Tenant is
not in default: in performance hereunder, Tenant shall have
and Landlords do hereby grant unto Tenant, an option to pur-
chase the above described premises upon the terms and con-
ditions herein set forth. In the event Tenant shall notify
Landlords of its intent to exercise such option Lo purchase,
and if Landlords and Tenant shall be unable to agree upon a
purchase price, then the fair market value of the above
described real estate hereby demised shall be Eetermined by
a board of three (3) appraisers, each of whom shall be licensed
realtors or real estate appraisers engaged in business in Salt
Lake City, Utah. One of said appraisers shall be sclected by
Landlords, one by Tenant and the third by the two so selected.
The decision »f a majority of any such board of appraisecrs
shall be binding and conclusive upon the parties and the cost
of such-appraisal shall be borne equally by Landlords and Tenant.
Following the dctermination of tha fair market value of the
demised premises as aforesaid, Tenant shall have the option for
a period of sixty (60) days by written notice Ko Landlords following
the determination of the fair market value to elect to purchase
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the above described premises. In the event of the exercise

of such option, the purchase price shall be an amount equal

to the appraised fair market value of the above described

rcal estate hereby demised. Said purchase price shall be pay-
able in cash on the closing date as hereinafter set forth.

In the event of the exercise of said option by Tenant, the closing
of the purchase and sale shall be consummated with reascnable
promptness thereafter by the payment of-the purchase price to
Landlords and the conveyance by Landlords of said real estate to
Tenant by good and sufficient warranty deed whercby said real
estate shall be conveyed to Tenant free and clear of and from
any and all liens and encumbrances except building and use
restrictions of record, roadwavs, easements and rights of way,
if any, affecting title to said real estate, all nondelinguent
real estate taxes which shall be a lien as of the date of closing,
which said taxes Tenant shall assume and agree to pay and any
liens and encumbrances suffered or imposed by Tenant. In the
event of the exercise of such option and consummation of a sale
of said premises pursuant thereto, rental hereunder shall be
payable to the date of closing of said szle and any prepaid
rental referrable to the period of time following the date of
the consummation of such sale shall be refunded by Landlords to
Tenant.

Landlords further covenant and agree that in case Land-
lords shall at any time during the term of this lease- as the
same& may be extcnded intend or desire to scll Landlords'
estate in the demised premises, or if Landlords shall receive
a bona fide offer to purchase said demised premises, Landlords
shall first notify Tenant of such desire and intert or of
such offer and the price at which and the terms upon which
Landlords are willing to sell such estate. Thercupon, Tenant

shall have the option, to be exercised within ninety (90) days
after receipt. by Tenant of written notice from the Landlords
to elect to purchase the demised premises and all of Land-
lords' right, title and interest theretin for such price
and upon such stated terms and conditions. [If Tecnant exercises
said option within said ninety’ (90) day period of time, the
closing of the purchase and sale shall be consummated with
reasonable promptness thereafter. If Tenant shall not exercise
said option. Landlords shall have the right to conclude a sale
of their int2rest in the demised premises for a price not
less than and upon terms not more favorable than the price
and terms s:ated in such notice; provided, however, notwith-
standing the failure of the Tenant to exercise such option
after notice from the Landlords or any subsequent owner or
owners of the demised prcmises, the Tenant's option to pur-
chase aforesaid and Tenant's right of first refusal as herein
contained shall remain in force and be binding upon any
subsequent owner or owners of the dcmised premises to the
same extent as if said subsequent owner or owners were the
Landlords named herein.



Xv.

ZONING AND PERMITS

Landlords further covenant and agree that in tbe
event Tenant is unable to.secure all necessary perm%ts
required for the construction of the buildings and improve=
ments proposed by Tenant within thirty (30) days f9110w1ng
execution hereof, Tenant shall have the absolute rlghF at
its discretion to elect to terminate this lease in whl?h
event Tenant shall be released from any and all liability

hereunder.

XVI.

SUPPLCMENTARY AGREEMENTS

Tenant agrees that at any time and from time to time
unpon not less than ten (10) days' prior written request by
Landlords it will execute, acknowledge and deliver to Land-
lords, and Landlords agree that at any time and from time
to time upon not less-than ten (10) davs' prior written
request by Tenant they will executc, ackncwledge and.de-
liver to Tenant a statement in writing certifying that this
lease is unmodified and in full force and effect (or if
there have been modifications that the same is in full
force and effect’as modified and stating the modifications),
and the dates to which the fixed rent and other charges
have been paid in advance, if any, aid whether or not thecre
is any existing default by Tenant wi:th respect to any sums
of money required to be paid by Tenant under the terms of
this lease, or notice of default served by Landlords, it
being intended that any such statement delivered pursuant
to this paragraph may be relied upon by any prospective pur-
chaser of the fee or leasehold estate or by any prospective
or existing mortgagee or assignee of any mortgagee of the
leasehold estate. If any such certification by Landlords
shall allege nonpcrformance by Tecnant, the nature and extent
of such nonperformance shall be sumrarized therecin. In case
either party shall fail to execute, acknowledge and dcliver to
the other such statement within ten (10) days after such re-
quest is made in writing it shall bc conclusively presumed
a certification that this lease is unmodified and in full
force and effect and that all rental has been paid and
that there is no existing default.

Landlords covenant and agrec they they will exccute
any and all instruments which may be requircd of Landlords

-16-



in connection with the granting of eascments (affccting

the demised premises or any strect adjacent thercto) in
favor of utility companies for purposes of the installation
of water, gas, steam, electricity, telephone, scwage or
storm drainage serving or for ‘the benefit of the demised
premises.

XVII

MISCELLANEOUS PROVISIONS

Landlords and Tenant each hereby agree to execute and
deliver upon demand any and all instruments\which may be
reasonably required or necessary to give further assurance
of the covenants and agreements herein contained and sct
forth.

Notwithstanding any of the provisions herecof which
might be construed to the contrary, this lease shall not
be cancelled, surrendered, or any of the provisions thereof
modified without the express written consent of any mortjagee
of the leasehold estate of Tenant.

In case Tenant shall hold over after the expiration
of the terw of this lease such tenancy shall be deamed to
be from month to month only but otherwise upon and subject
to the terms, covenants and conditions herein contained.

The time or times herein specified within which Tenant
is required to perform any act or to do any thing shall be
and they are hereby extended for periods of time equal to
the period of time during which performance is delaycd
directly by reason of strikes, lockouts, riots or insur-
rection, acts of God or other causes or conditions beyond
Tenant's control.

Landlords shall have and are heceby given and granted
the right to enter upon the demised Premises at all reason-
able times for the purposes of inspecting the condition
thereof.

The parties agree that promptly following the execution
and delivery of this agreement they will ma*c and enter into
a short form of lease for purposes cf rccording wherein there
shall be set forth the legal descrirtion of the demised pre-
mises, the term of this lease and such other provisions
hereof as shall be agreed upon by the parties.

In case of termination of this lecase for any reason,
Tenant covenants and agrees that it will promptly exccute,

-17-



. | .
in fecordablc form, a release of this leasrn sg as to provide
to ra:dlords record evidence of such termination.

In case Landlords or Tenant shall be raequired to resort
to pitigation on account of any breach or default in per-
forp@nce hereunder and shall be successful in such litigation
the Jjudgment in such litigation shall include an allowance
to vhe successiul party or parties for all costs and expenses
jncpuding reasonable attorneys' fees paid or incurred by such
par¢y oF parties in connection with such litigation.

XVIII.

SUCCESSORS AND ASSIGNS
\

The terms and provisinns herecf shall be and constitute
covghants running with the title to thé‘real estate described
abover and shall inure to the benefit of and be binding upon
the respective successors and assigns of the parties. Any
part¥ hereto|shall have the rigat at any time to sell, trans-
for/, assign, or convey his, her or its iaterest (whether fee,
leagehold, or othecrwise) in the demised premises (but subject
to ¢he option to purchase and rights of first refusal herein-
above set forth) to any person, firm or corporation; and upon
the making of any such sale, transfer, assignment or convey-
anc# Ssuch party shall cecase to be liable hereunder on account
of sny liability or obligation which wo$ld otherwise have
accyued following the date of such sale, transfer, assiqn-
ment+ OF conveyance; provided, however, that any such sale,
trapsfer, assignment or conveyance shall be subject to the
terpS and provisions of this agrecment %hich shall be binding
upop any pucchaser, transferee or assigﬁee.

IN WITNESS WHEREOF, Landlords have %ereunto set their
handsS and s2als and Tenant has caused the execution hereof
and the affixing hereto of its corporate seal by its duly
autporized officers pursuant to authority of its Board of

. pir¢ctors as of the day and date first above written.

\
A |
7 Ll /{d’%;c .g_t“‘_/ (SE&_\L)

Toula K. Levehtis

{(SEAL)

"Landlords™"
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ts Preéfaent

ATTEST:

(o edd.
ts ‘ Secretahy

"Tenant"”

STATE OF UTAH )
yss:
COUNTY OF SALT LAKE )

Beforc me, the undersigned, a Motary Public, in and for
saird County and State, personally appeared the within named
TOULA K. LEVENTIS and acknowledged the execution of the above
and foregoing instrument.

, 1976.
— 7
N——
/// Notary Publi
My Commissioyxpires: ResidingAn Shlt lake City, Utsh.
Qctober 5, 1979,
STATE OF INDIANA )

)SS:
COUNTY OF VAMNDLERBURGH )

Before me, the undersigned, a Motary Public, in and for
said County and State, personally appeared the within named

G.G.A., Inc. , an Indiana corporation
by Andrew Guagenti , its President and
Robert E. Griffin , its Secretary who

acknowledged the exccution of the above and foregoing instrurient
pursuant to authority of its Board of Directors.

WITNLCSS my hand and Motarial Scal this 13th day of

Sentemher , 1976.
sty G o/

,/7 Notary Public

My Commission Expires:

March 18, 1979
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TOULA K. LEVENTIS

2275 Crestview Drive
Salt Lake City, Utah 84178

September 15, 1936

Mr. Phil Arlt

G.G.7. Incorporated

Wendy's 01d Fachioned Hamburgers
232 South Main Street

Salt Lake City, Jtah 84101

Re: Property locatad at 550 East 400 South and 418 South €00 Eest,
Salt Lake City, Utan 84102.
Dear Phil:
compliance with the tesrms set forth in Articie XIV of tha "Rzz]
: &nd

temper 9, 1976, by en
Leventis es Lznalorc,
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tween E€.G.A., TInc. zs Tenant anc Toula K.
g re3l properzy locztad at 550 Eas® 400 South anc 418 Scutn 670
alt Laxe City, Uten, I em writing this to iniorm you thet I have
12 & bone fice offer Tor the purchesz of the zbove czalicnzs
i . Brown, a reoutadie Selt Lzxs City businsesnz

nel frisnd, has mace an offer tq purchass the p
. 1 am enclosing a coony of the Earnest Money Agre
T with & copy of Mr. Brown's check Tor $3,000.00 for
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Touia K. Leventis

cc: Mr. Andy Guagenti, Secretery, G.G.A., Inc.
Mr. Robert E. Griffin, Treasurer, G.G.A., Inc.
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ZARNEST MONEY SALES AGREEMENT

Legend  Yes(X No(O) EARNEST MONEY RECEIPT
paTE_Sept. 9, 1986
The undersigned Buyer JIMMY P. BROWN hereby deposits with Brok
as EARNEST MONEY. the amountof _Tivza ThousandDeollars Bollars (s _§ alaTalilat
in the form of a-eheak which shall be deposited in accardance with applicable State
Received by
Brokerage Phone Number

OFFER TO PURCHASE

1. PROPERTY DESCRIPTION The above stated EARNEST MONEY is given to secure and apply on the purchase of the property situated at
572 East Fourth South in the City of __Salt Lake City County of _Salt Lake N
subject to any restrictive covenants. zoning regulauons. uuiity or other easements or ngnts of way, government patents or state deeds of record approvea by &

1n accordance with Section G. Said property i1s more particularly described as A pqrpo‘l of land about £3 208 sq fr  or 002*

CHECX APPLICABLE 30XES description.
O UNIMPROVED REAL PROPERTY (O Vacant Lot O Vacant Acreage O Other
X2 IMPROVED REAL PROPERTY R Commercial C Residenual OCondo  OOther

(3) Included items. Uniess excluded below, this sale shall inc/ude all fixtures and any of the ntems shown in Secuon A if presently attached to the pro

The following personal property shall also be included in this sale and conveyed under separate 8ill of Sale with warranties as to utle

(B) Excluded items. The following items are specifically excluded from this sale- NO_€xclusions. Buver acknowledges Real

Fetaza Ground Lassa datad - Sastantar Q, !.976—1:}"4—” Yerween-Sellar 30d G . CA ,IT" ST
. R ey a2 ‘ .

0 ComperisionuBaTIRSNANE 0t AER RITENY 'Bleller represents tnat the propeny includes te following improvements in e purchase
& public sewer L connected L ~ell XTconnected Xother X elecincity ¥Xconnected
& sepuc tank g connected & 'frigation watery secondary system & 'ngress & egress by private easemar:
gomer sanitary sysiem = of shares _________Company )Fdedxca:ed road Qpaved
T public water S connected G TV antenna @ master antenna & prewirag % curb and gurer
‘o Private water  Cconnected & Matral gas  {Jconnected G other ngnts

(d) Survey. A cerufied survey Tshall be furmished at the expense of prior to closing, Cshall not te e

(e} Buyer Inspection. Buyer has made a visual inspection of the property and subiect 1o Section 1 (c) above and 6 below accepts it in its presznt gh
condition, except

2. PURCHASE PRICE AND FINANCING. The total purchase price for the property 1sT=o Jundred Ton and No/I1CQ

Doltars (s 210 200 _0QQ ) which snall be paid as fcil
5 5, 00000 whicn represents tne aroredescrioed EARNEST MONEY DEPOSIT.
s 205,000 00 represenung tne approximate palance of CASH DOWN PAYMENT at closing.
S —— T representing the aoproximate balance of an exisung mongage. trusi deed note, real estate contract or other encumbrance to be asst
= by buyer. which obligauon bears interest at __ .&',/.A __ % per annum with monthly payments of § M /A
o which include  Cpgrincipal  Tinterest:  Ctaxes: Tinsurance. Tcondo feess  Tother
3 - representing the aporoximate balance cf an adaiuonal existing mengage trust ceed note real estate contract or other encumbrarces ¢
assumed by Buyer which obligation bears interest at N /A S per annum with monthly payments of
wnich include  Coprincipal  Cinterest. Otaxes. Cinsurance: Ccondotfees Cotner
s represenung balance. if any, including proceeds from anew _N/A  loan. to be paid as follows Xor_as directed by
Seller znd apnraved by Ruver
s Otner _N/A

s 210,000.00 TOTAL PURCHASE PRICE

It Buyer 1s required 1o assume an underlying obligation and/ or obtain outside financing. Buyer agrees to use best efforts to assume and/or procure same and
offer is made subject 10 Buyer qualifying for and lending insutution granting said assumption and/or financing. Buyer agrees 1o make application within _\;_’{
days after Seller s acceptance of #us Agreerﬁen! to assUme the underlying obligation and/or obtain the new financing at an interest rate not to exceed .‘I.,LA_

If Buyer does not qualify for the assumpuon and/or financing within —N/A— days after Seller’s acceptance of this Agreement, this Agreement shall te voic
at the opuon of the Buyer or Seller upon wnitten notice. .

Seller agrees topay $ N/A  towards Buyer s total financing and clesing costs. mciuding. but not hmited to. loan discount paints.
It this Agreement invalves the assumption of an existng lcan or obiigation on the propeny. Section F shall apply

EXHIBIT ©
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. = == = = o LrIGSIILGU WY W 8 LUITEnNt poucy| or ui Jrance in ine amount Ot purchase price D an at
of title brought current, with an attomey s opinic.  \See Section H)

© 4 INSPECTION OF TITLE. In accordance with Secuon G, Buysr shall have the opportumity to inspect the uttle 10 the subject propery price 12 ¢!
Buyer shall take title subject 10 any exising restnictive covenants, including condominium restnictions (CC & R’s) Buyer O has (J has not reviewed any ¢
mimum CC & R’s prior 16 signing this Agreement.

5 VESTING OF TITLE. Title shall vest in Buyer as follows _J10my P. Brown oq affiliate designated at closing.

L
)
6. SELLER WARRANTIES In addition to warranues contained in Section C. the following items are also warranted -2z None

Exceptions to the above and Section C shall be hmited to the following:

7 SPECIAL CONSIDERATIONS AND CONTINGENCIES. This offer 1s made subject to the following special condiions and/or contingencies which
be sausfied prior to closing Both parries shall he raspongible for paying theiz oun ] 2gal consuls

hbaTel o=
=Ty

cormissicn ‘5*]}_!'"1'{1-211&} ’r\‘-iﬂ h}v seller
=

8 CLOSING OF SALE. This Agreement shall be closed on or before __ %% .19 at a reasonable location to e designat
Selle- subject 1o Secion G Upon demand Buye- shall degcesit with the Escrow Closing Qffice all documents necess27y 10 complete the purchase ir acIsr(

with this Agreement. Proratons set forth in Secuion R, shall be made as of C date of possession  date of closing 3 other J.L.as..mu:u.a.ll:_'_ag:.e.e
ar hefore Necemher 10, 1084 Closing to he done hy llrah Title Comnapy = £20 eagr AQQ scuch

9

POSSESSION. Seller shall deliver possession to Buyeron _._alggina . . unless extended by written agreement of parties sle, Ut

=5
10 GENERAL PROVISIONS.

Unless otherwise indicated above, the General Prowision Sections on the reverse side hereof are incorporated intc
Agreement by reference

11. AGREEMENT TO PURCHASE AND TIME LIMIT FOR ACCEPTANCE. Buyer ore

shallhave unul ___________ (AM/PM) 19 . to accepnt this off
EARNEST MONEY 1o the Suyer

{0 pyrchase the proper, n tfie Zbove terms and conditons

cceoted this c¥ér shFi

and the Agent shatl retur

Signature of Buyer Cate S.gna:ure/é"i:uver Ji:?."..‘{l P. Brown
v

CHZICK ONE

CACCEPTANCE OF GFFER TO PURCHASE. Seller hereby ACCETS the foregoing offer on tre termrs and canaimidns soec.t.ed aoove

OPREJECTION Seiler hereny REJECTS the foregoing offer ______ (Seller s lninals)

CCOUNTzZR OFFZR Seuer hereny accepts the foregoing oifer SUSJECT TG the excepucns or mogincations as specrfied below or in the artacnec Aagencur

presents said COUNTER OFFER for Buyer s accepiance Buyer shall haveunul . (AM /P M) .18 to accest Me !
spectfied below

= ~7
Tme —__ampyy X Ty o /‘7&(”.;-.«7‘;/
Signature of Seiler \?:“ X Signature of Seiler
CHECK ONE Toula K. Leventis

Z Buyer accepts the counter offer

Z Buyer accepts with modincations on attached addenaum

Date
Time (AM-PA) Signature of Buyer Signature of Buyer
COMMISSION  The uncersigned hereoy agrees to pay (0 (Brexe

1

a commussion of as consigeration for tne erfons in procurnng a buyer

Signature of Seiler Date Signature ot Seiler

——

T

DOCUMENT RECEIPT

State Law requires Broker to furmish Buyer and Seller with copies of thus Agreement bearing all signatures (One of the following alternatives must ther
be completed)

A Tl acknowieage receiot of a final copy of the foregoing Agreement bearing all signatures
SIGNATURE OF SELLER SIGNATURE 4F BUYER

Date Date
Date Date
8 G personally caused 3 final copy of the foregoing Agreement bearing all signatures to be mailed an .19

Certified Mail and return receipr atached hereto to the O Seller = Buyer Sent by

Page three of a four page form Seller s Iniuals ( ) ¢ ) Date Buyer s Imnials { H ) Date



EXHIBIT "A"

PARCEL 1:

Commencing at the NE cormer of Lot 7, Block 33, Plar B, SLC Survey,
thence West 2.5 Rods; thence South 20 Rods; thence East 2.5 Rods;
thence North 198 feet; thence East 165 feet; thence North 79.25
feet; thence West 114.25 feet; thence North 52.75 feet; thence
West 50.75 feet to beginning.

PARCEL 2:

Commencing 8 Rods from the Northeast Corner of Lot 8, Block 33,
Plat B, SLC Survey; thence South 45.5 feer; thence West 10 Rods;
thence North 45.5 feer; thence East 10 Rods to beginning.



TOULA ¥. LEVENTIS

2875 Crestview Drive
Salt Lake City, Utah 84108

October 28, 1986

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Phil Arlt

G.G.A. Incorporated

Wendy's 01d Fashioned Hamburgers
232 South Main Street

Salt Lake City, Utah 84101

Re: Rescission of offer to purchase the property located at 550 East 400 South
and 418 South 600 East, Salt Lake City, Utah 84102

Dear Phil:

I have been informed by Mr. Jimmy Brown, the prospective buyer of the property
at 572 East 400 South, Salt Lake City, Utah (see my earlier letter of September
15, 1986), that his offer has been rescinded and withdrawn; accordingly I have
returned the earnest money deposit to Mr. Brown.

I do want to sell my property and will entertain rnew offer(s) to sell it; accordingly
I do not consider myself bound to sell at the price of $210,000.00. Thank you
for your consideration.

Sincerely yours,

— Y )
C/A-Av7(l:7x<::izz-

Toula K. Leventis

cc: Mr. Andy Guagenti, Secretary, G.G.A., Inc.
Mr. Robert E. Griffin, Treasurer, G.G.A., Inc.

EXHIBIT D



LAW OFFICES OF

FREOCRICK P BAMBCROCH BAMBERGER, FOREMAN, OSWALD AND HAHN
903-1083! LOING
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GLORAC MONTAOMERY TELECOMER (812) 483~ 4041

TERAY G Fammuch

KAROL M RROMMN

MARK T omiLLER
RODCAICK w CLUTTCR JA
REVIN J MCSSMCR

Toula K. Leventis
2875 Crestview Drive
Salt Lake City, UT 84108

Re: Real Estate Situated at 550 East 400 South and
418 South 600 East, Salt Lake City, Utah

Dear Mrs. Leventis:

At the request of our client, the tenant under the Lease
Agreement with you dated September 9, 1976, we have reviewed
the applicable provisions of the Lease Agreement, particularly
the provisions of Article XIV thereof, and vour correspondence
of September 15, 1986; October 28, 1986; and November 21, 1986.

As you are aware and indicated in your September 15, 1986,
letter, that Article of the Lease Agreement specifically provides,
in the event of your intent or desire to sell your interest in
the above-described real estate or the receipt of an offer to pur-
chase the same upon terms acceptable to you, that you are required
to first notify the tenant of such intent and such offer and,
thereupon, the tenant has the option, exercisable within ninety
(90) days after receipt of such written notice from you, to elect
to purchase the premises and all of your interest therein upon
the terms set forth in such offer.

= = 63

As you know, the provisions of Article XIV of the lease in
question were specifically negotiated for and constituted a material
part of the consideration for the execution of said lease by our
client.

In your letter of September 15, 1986, you offered to sell the

real estate in gquestion to our client for a purchase price of
$210,000.00.

c:::EE;

By your subsequent letter of October 28, 1986, you purported
to rescind that offer, and by your subsequent letter of November 21,
1986, you purported to make a new and different offer to our client,
as tenant.

Based upon our research, and after consultation with our lo-
cal counsel, McKay, Burton and Thurman of Salt Lake City, it is
our opinion that the making of the initial offer by you on Septem-
ber 15, 1986, created in our client a valid and effective option

EXHIBIT F



BAMBERGER. FOREMAN, OSWALD AND HAHN

Toula K. Leventis
Re: G.G.A. II, Inc.
Page 2

to purchase, supported by a good and valuable consideration, the
real estate in question at the price specified in that offer,
which would remain in effect for the contractually stipulated
period of ninety (90) days and would not be subject in any way
to rescission, revocation or alteration by you during the option
period.

Consequently, it is our further opinion that the purported
rescissions set forth in your letters of October 28, 1986, and
November 21, 1986, are not legally effective and would not deprive
our client of the right to exercise its contractual option rights
to purchase upon the terms initially offered.

Consequently, you are hereby notified and advised, on behalf
of our client, G.G.A. Incorporated, d/b/a Wendy's Old-Fashioned
Hamburgers, of its election to exercise its option, which option
is hereby exercised, to purchase the above-described premises and
all of your right, title and interest therein in accordance with
the provisions of Article XIV of the Lease Agreement of September 9,
1976, for the purchase price of $210,000.00 set forth in vour irni-
tial offer of September 15, 1986.

As an accommodation to you, I have been authorized to ad-
vise you, on behalf of my client, that since it apparently would
be to your benefit for income tax purposes, that it is agreeable
to concluding its purchase of the subject real estate on a cash
basis prior to the year-end.

To that end, the purchase of the real estate in question
will be handled by our local counsel, McKay, Burton and Thurman,
to expedite the matter.

As noted, our client intends to enforce its contractual
richts under the terms of the Lease Agreement and to take any
action required in connection therewith, and should any such
action be necessary, it will, similarly, be handled by McKay,
Burton and Thurman.

Yours very truly,

BAMBERGER, FOREMAN, OSWALD AND HAHN

/ L«J v /g—//w-c //

ohn R. Burke, Jr.

J

JRB:kol
cc: Phillip M. Arlt

Andrew Guagenti

Robert E. Griffin

Barrie G. McKay, Esg.
CERTIFIED MAIL NO. P 261 314 870
Return Recelpt Requested



McKAY, BURTON & THURMAN

A PROFESSIONAL CORPORATION

s
WILFORO M BURTON ATTORNEYS AND COUNSELORS AT LAW

BARRIE G McKAY SUITE 1200 KENNECOTT BUILDING

WILLIAM T THURNMAN 10 EAST SOUTH TEMPLE STREET

OAVIDO P BROWN ‘

WILLIAM THOMAS THURMAN SALT LAKE CiTY, UTAH 84133

PETER STIRSA

DAVIO L BIRO (801) 8214133 OF CounscL

REIO TATEOKA OAVIO L McKAY

STEPHEN W RUPP
SCOTT C PIERCE

JOEL T MARKER
BENSON L HATHAWAY JR

February 17, 1987

Toula K. Leventis
2875 Crestview Drive
Salt Lake City, Utah 84108

Nick J. Colessides, Esq.
466 South 400 East HAND DELIVERED AND
Salt Lake City, Utah 84111 CERTIFIED MAIL

Re: Property located at 550 East 400 South and 418 South
600 East, Salt Lake City, Utah 84102

Dear Ms. Leventis and Mr. Colessides:

As you are both aware, this firm represents GGA, Inc.
("GGA") doing business as Wendy's 0ld Fashioned Hamburgers, the
lessee under that certain Real Estate Ground Lease dated Sep-
tember 9, 1976 by and between Toula K. Leventis as Landlord and
GGA as Tenant. GGA is in receipt of your letter dated November
21, 1986 addressed to Mr. Phil Arlt advising GGA of an offer to

urchase the above described property for the amount of
250,000.00. This, notwithstanding your previous notification on
September 15, 1986 of an option to purchase the property for the
amount of $210,000.00, which option was timely exercised by GGA.

You are hereby notified on behalf of our client, GGA of its
election to exercise its Option to Purchase the above described
property as set forth in Article XIV of the Real Estate Ground
Lease in response to the Notice in your November 21, 1986 letter.
This notification constitutes an unequivocal exercise of GGA's
Option to Purchase the demised premises and all of your right,
title and interest therein, for the price and upon the stated
terms and conditions contained in your notice. This letter will
further advise you that GGA is ready, willing and able to close
the purchase and sell of the above described property with
reasonable promptness at a date, place and time acceptable to
both parties.

You are further notified that GGA hereby specifically
reserves all of its rights and remedies under the terms of that
certain Real Estate Ground Lease and specifically, but not by way
of limitation to, the rights and remedies provided for in Article

EXHIBIT G



Toula K. Leventis
Nick J. Colessides
February 17, 1987
Page 2

XIV and further reserves all of its rights and remedies under the
September 15, 1986 option and GGA's timely exercise thereof.
Please advise this office at your earliest convenience of date,
time and place for the closing of this transaction.

Since?ely,

McKAY, BURTQN

4

vid”L. Bifd
Attorneys for GGA, Inc.

DLB05:1s

CC: Phil Arlt
Andrew Guagenti
Robert E. Griffith
John R. Burke, Jr.



McCKAY, BURTON & THURMAN

A PROFESSIONAL CORPORATION

a |
WILFORD M BURTON ATTORNEYS AND COUNSELORS AT LAW
BARAIE G McrAY SUITE 1200 KENNECOTT BUILDING
WILLIAM T THURMAN
1 AST TH TEMP TREET
DAVID P. BROWN O EAST SOU EMPLE STREE
WILLIAM THOMAS THURMAN SALT LAKE clTY, UTAH 84'33
PETER STIRBA
OAVID L. 8IRD (80O1) 3214138 OF COouNnsEL
REID TATEOKA DAVIO L. mcKaY
STEPHEN W RUPP
SCOTT C. PIERCE

SEnson L matAwaY, IR February 27, 1987

HAND DELIVERED

Nick J. Colessides, Esq.
Attorney at Law

466 South 400 East

Salt Lake City, Utah 84111

Re: Closing of Purchase of Fourth South Property
by G.G.A. II, Inc. from Leventis

Dear Nick:

I understand from our conference call with Mr. Jensen of
Western States Title Company that all differences you had regard-
ing my letter of instructions have been resolved except you
object to my instruction to have Western States Title Company
deliver to Mrs. Leventis my letter dated February 24, 1987, with
the payment of the purchase price because you felt that by her
receiving the letter with the payment it might be construed that
she was agreeing with some of the statements in the letter.

As we agreed over the telephone, Mrs. Leventis is reserving
all of her claims and rights, including defenses against the
lawsuit of G.G.A. II, Inc., and nothing in the closing is to be
interpreted as her waiving any of her claims or defenses. Like-
wise, nothing in the closing is to be ingerpreted or construed as
a waiver or a relinquishment by G.G.A. II, Inc. of its claim that
it had a right to purchase the property for $210,000.00 rather
than the $250,000.00 demanded. 1In otherﬁwords, the closing 1is
not a waiver, a consent or an accord and satisfaction of any of
the claims, rights or defenses of either party. We agreed to
that in our conference call; therefore, a copy of this letter
delivered to Western States Title Company is its authority to
deliver the net amount of the purchase price to Toula K. Leventis
without my letter dated February 24, 1987.

Very truly yours,
Yain il
Barrie G. McKay
BGM:sjl

cc: Western States Title .Company EXH,B'T H
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REAde ESTATL CROUND LEASE

THUIS TNDENTURE OF LEASE, made and entered into this

day of September , 1976, by and between TOULA K.
LEVENTIS, of Salt Lake county, Utah, hereinafter referred to
as "Landlords", whether one or more, and G.G.A., Inc.

. an Indiana corporation,
with its principal office and place of business in the City
of Evansville, Vanderburgh County, Indiana, hereinafter referred
to as "Tenant", WITNESSETH THAT:

Landlords, for and in consideration of the covenants
and agreements herein contained and set forth to be kept
and performed by Tenant and subject to and upon the terms
and conditions hereinafter set forth, do hereby lease, let
and demise unto Tenant, and Tenant does hereby take and
hire of and from Landlords the following described real
estate situated in the City of Salt Lake, Salt Lake County,
State of Utah, to-wit:

A certain tract or parcel of real estate containing
Thirty-six Thousand Eight IHundred Seventy-two (36,872)
square feet, more or less, said tract or parcel beixg
more commonly known and referred to as 550 East 4th
South and 418 South 6th East, Salt Lake City, Utah,
and said real estate being mcre particularly described
in Exhibit A attached hereto and made a part hereof,

which real estate is hereinafter referred to as the "demised
premises:.

TO HAVE AND TO HOLD said demised premises unto Tenant
for the period commencing as of the date hereof and extending
to the first day of February . , 1971, (said latter
date being the "commencement date") plus a term of twenty-five
(25) years commencing on said commencement date, with the right
to extend said term as hereinafter set fcrth, all upon and
subject to the limitations, terms, covenznts, provisions and
conditions hereof as hereinafter set forth.

I.
RENTAL

Tenant covenants and agrees to péy to Landlords, with-
out demand, at such place as Landlords may, from time to time,



desigrate in writing, and Landlords agrere to accept, ?5
rental for the demised premises during the term of this
lease the sums set forth in the following schedule:

A.

For a period of four (4) months after the
execution of this lease, no rental has to be
payable by the Tenant hereunder and the Land-
lords will make monthly payments to XRXIIZY Tenant
ANk of Nine Hundred Dollars ($900.00) per
month for said period of four (4) months.

The sum of Twelve Thousand Dollars ($12,000.00)
per year, net rental, payable at the rate of One
Thousand Dollars ($1,000.00) per month in advance
on the first day of each calendar month for

the first five (5) years of said term.

The sum of Thirteen Thousand Two Hundred Dollars
($13,200.00) per year, net rental, payable at

the rate of One Thousznd One Hundred Dollars
($1,100.00) per month in advance on the first
day of each calendar month during the 6th thcough
the 10th years of said term.

The sum of Fourteen Thousand Four Hundred Dollars
($14,400.00) per year, net rental, payable at

the rate of One Thousand Two Hundred Dollars
($1,200.00) per month in advance on the first
day of each calendar month during the 1llth
through the 15th years of said term.

The sum of Fifteen Thousand Six Hundred Dollars
($15,600.00) per year, net rental, payable at
th2 rate of One Thousand Three Hundred Dollars
($1,300.00) per month in advance on the first
day of each calendar month during the 16th
theough the 25th years of said term.

Thi2 sum of Sixteen Thousand Eight Hundred Dollars
($16,800.00) per year, net rental, payable at

thz2 rate of One Thousand Four Hundred Dollars
($1,400.00) per month in advance on the first

day of each calendar month during the 26th through
the 35th years (the first two (2] cxtension terms)
of said lease.

The sum of Cighteen Thousand Dollars ($18,000.00)
per year, net rental, payable at the rate of

One Thousand Five Hundred Dollars ($1,500.00)

per month 1in advance on the first day of each
calendar month during the 36Gth through 45th years
(the third and fourth extension tcrms) of said
lease.



. The sum of Ninetecen Thousand Two Hundred Dollars
($19,200.00) per year, net rental, payable at the
rate of One Thousand Six lundred Dollars ($1,600.00)
per month in” advance on the first day of each
calendar month during the 46th through 55th years
(the fifth and sixth extension'terms) of said lease.

The term "year" or "lease year" as used hercin shall be con-
strued as meaning and referring to a pericd of one (1) year
commencing on the first day of the twenty-five (25) year
term of this lease or the anniversary of such date.

Rental not paid within ten (10) days from and after the
due date thereof shall be payable together with a deliquency
charge in the amount of five percent (5%) of the delinquent
rental.

Notwithstanding the provisions of the proceeding sub-
paragraphs F, G, and H with respect to the rental payable
following the expiraticon of the initial twenty-five (25) year
term hereof, Landlords at their option may request that the
rental for each or any of said ten (10) year-periods specified
in said paragraphs F, G, and H be determined by a board of
appraisors each of whom shall be realtors or real estate appraisers
engaged in business in the City of Salt Lake, Utah. One of said
appraisers shall be selected by Landlords, one by Tenant and
the third by the two thus first selected. The cost of such
appraisal shall be borne by Landlords. Following the rental
determination by such,board of appraisers, Tenant shall have
the right at its option, for a period of thirty (30) days
following the receipt of written notification of such rental
determination, by written notice to Landlords to elect to
terminate this lease regardless of whether the term thereof
shall have been otherwise extended.

As additional consideration for this lease, Tenant under-
takes and agrees to secure the release of Landlords and the
above described real estate from any further liability under
or by virtue of that certain mortgage indebtedness in favor
of Valley Bank and Trust Company covering the above described
premises, the unpaid principal balance of which is currently in
the approximate amount of Forty-seven Thousand Dollars ($47,000.00),
and which said indebtedness is payable in monthly installments
of Nine Hundred Dollars ($900.00) per month. In furtherance
‘thereof, Tenant covenants and agrces to pay, as rental,
the sums required to.amortize said mortgage indebtcdness in
accordance with its present terms and from the commcncement date
hereof until the due date of the last installment of said mertgage
indebtedness on April 1, 1981, Landlords shall credit Tenant
with the sum of Nine Hundrecd Dollars ($900.00) per month against
the monthly rental payments otherwise payable hercunder and the
balance, if any, of said monthly rental payments shall be paid
to Landlords.



As hereinalter more particularly provided, all ad valorem
taxes duc’ and payable commencing with the installment of taxes
due _Novemher, 1977 With respect to the above described real
estate, all ad valorem taxes payable with respect to the
buildings and improvements erected or placed upon said real
cstate by Tenant, and all costs of insurance and repairs with
respect to the demised premises and improvements, payable dur-
ing the term of this lease shall be paid by Tenant and the
aforesaid rentals payable to Landlords shall thereforc be net
rentals to Landlords.

II.

LANDLORDS' TITLC AND TENANT'S POSSCSSION

Landlords represent and warrant unto Tenant that Land-
19rds are the owners of a merchantable record title in fee
simple to the demised premises subject only to existing
easements, highways and rights of way, and the mortgagee
indebtedness aforesaid, and the lien of current taxes, and
that subject to the terms and provisions of this lease,
Tenant shall have and enjoy the quiet and peaceful passession
of the demised premises during the entire term of this lease.
Landlords shall contemporaneously with the execution of
this lease furnish to Tenant a standard policy of title
insurance showing the demised premiscs to be free and clear
of all liens and encumbrances except as aforesaid.

The right to possession of the demised premises is
hereby vested in Tenant effective as of the date of
execution hereof if, as of said date, Tenant shall have
secured a release of Landlords and the demised premises
Zrom any liability under the real estate mortgage in
favor of Valley Bank and Trust Company and Tenant has
éécured a committment from the City of Salt Lake, Utah, that all
permits necessary or required to construct the proposed
improvements upon the demised premises will be 1ssued and
granted.

ITI.

TAXLS AND ASSESSHENTS

Tenant shall pay before any fine, penalty, interest or
cost may be added thereto for the nonpayment thercof, all
real estate taxes, assessments, water charges, sewer charqes,
and other governmental levies and charges, general and special,
oridnary and extraordinary, unforescen as well as foresecn,
of any kind and nature whatsoever which are assessed, levied,
confirmed, imposed or become a lien upon the demised premises



or any part thereof, including, but not limiled to, all ad
valorem property taxes payableﬁupon and with respect to the
demised premises‘during the texm of this lease, commencing
with the ==---: iinstallment of 1977 taxes, due and
payable in jovemhaer, 31977 ', and all such ad valorem taxes
payable during the term of -this lease with respect to any
buildings and improvements erected or placed upon said real
estate by Tenant.

To the extent permitted by law and not inconsistent
with the requirements of any existing or future mortgage
affecting the demised premises, Tenant shall have the right
to apply for the conversion of any special assessment for
local improvements in order to cause the special assessment
payable in installments. Tenant shall have the right to
execute in the name of 'Landlords and as attorney in fact
for Landlords (if Landlords after reasonable demand fail
to do so) such agreement or agreements or other instruments
as may be required or necessary to enable payment of any
such special assessments in installments. In case any such
assessments are payable and paid in installments as pro-
vided or permitted by law, then, Tenant shall not be liable
for payment of any installments of such special assessments
payable following the expiration of the term or extension
of the term of this lease if such installments are on an
equal or other periodic basis sc that tle total payment
made by the respective parties toward such special assess-
ment is proportionate to their respective periods of
occupancy of the prenmises.

Tenant or Landlords shall have the right to contest or
review by legal proceedings or in such other manner as may
be deemed suitable:in a tax assessment, rate or charge or
other governmental imposition or charge herein previously
mentioned. If the proceeding is instituted Ly Tenant, Tenant
shall conduct the contest promptly at the Tenant's own expense.
If required for the proceeding brought by Tenant, the contest
may be brought in Landlords' name. Tenant may defer payment
of a contesced item upon condition that before instituting
the proceeding Tenant shall furnish to Landlords and to any
mortgagee, a surety company bond, cash deposit or other se-
curity reasonably satisfactory to Landlords and the mortgagee
which is sulficient to cover the amount of the contested
itens together with interest and penalties for the period
which such proceedings may be expected to takes in securing
payment of the contested items, interest and penalties and
all costs in connection therewith. Notwithstanding the
furnishing by Tenant of such bond or security other than a
cash deposit, Tcnant shall.promptly pay the contected items
if at any time all or any part of the demised premises are
in danger of being sold, forfeited or otherwise lost. The



contest referred to shall include appropriate procecdings to
review tax asscssmcnts, appcal ‘rom tax asscssments, orcders
and appeals from any JudgquLS, "decrees or orders. All
proccedings taken by Tenant shall be commenced as soon as
possible after the 1mposztxon'or assessment of the contasted
item and shall be” prosecuted by Tenant to final adjudication
with dispatch.’ Tf there zs 'a refund with respect to any
contested item based on the payment by Tcnant, Tenant shall
be entitled to the refund.’

Nothing contained in this lease shall requirc that
Tenant pay any inheritance, estate, succession, gift,
franchise, gross receipts,-income, profit, or excess profit,
capital stock, corporate or other similar taxes or capital
levy that may be imposed upon Landlords or upon the rent
payable by Tenant .hereunder, unless the taxes levied upon
the rent reserved are in lieu of or as a substitute for a
real estate tax upon the demised premises and then only to
the extent that it relieves or reduces Tenant's obligation
to pay real estate taxes; provided, however, that Tenant
shall not be obligated to pay any amount greater than would
have been payable by Landlords had the rent upon which the
substitute tax was levied been the sole taxable income of
Landlords for the relevant tax year in question.

Iv.

BUILDING AND IMPROVEMENTS

Tenant shall have the right to remove from the demised
premises all buildings and improvements now situated thercon;
provided, however, that the removal or demolition of such
buildings and improvements shall be at Tenant's sole cost
and expense and Tenant shall indemnify and hold Landlords
harmless of and from any and all cost, expense or liability
incurred in connection with or arising in any manner out of
the removal or demolition of said existing building and
improvements; provided, however, that the exercise of said
right shall be conditioned upon release of Landlords and
"the demised premises from the mortgage obligation aforesaid
and the issuance by the City of Salt Lake of all necessary
permits required for the construction of the improvements
proposed by Tenant.

Within a rcasonable time following the release of the
aforesaid mortgage indebtedness and the issuance of all
necessary permits by the City of Salt Lake, Tenant at its
sole cost and expense and in compliance with all applicable
laws, regulations and ordinances shall construct, crcct and
install upon the'demised'premises a restaurant building at a
cost of not'less than Eighty’Thousand Dollars ($80,000.00)
and Tenant may, in like manner, remove or demolish any such
building, structures or other improvements which Tenant deter-
mines to be delapidated, deteriorated, outmoded or otherwise
inadequate, provided that in the event of any such removal
or demolition Tecnant shall promptly thereafter ercct, construct



or install upon the demised premises a restaurant building or
other similar improvements having a value substantially equal
to the value (at the time of removal or demolition) of any
such building, structure or other improvement which shall

be removed or dcmelished. Prior to the commencement of the
construction of any such buildings or improvements upon

the demised premises, Tenant shall furnish Landlords .with
the plans and specifications for such proposed improvements
and"the estimated cost thereof. Tenant shall also have the
‘right, at Tenant's cost and expense, to makc alterations to
and additions to such improvements, provided, however, that
the making of such alterations or additions shall not cause
any default in any then existing mortgage upon the premises.
Prior to the commencement of construction of any such build-
ings or improvements upon the demised premises by Tenant,
Tenant shall furnish to Landlords a good and sufficient cor-
porate performance or surety bond naming both Landlords and
Tenant as obligees conditioned that Tenant and/or Tenant's
contractors will indemnify and save Landlords and the
demised premises harmless of and from any claims for labor
or materials furnished in the erection or construction of
"said building and improvements.

Neither Tcnant nor  any subtenant shall cause or permit
any mechanic's lien to be suffered or imposed upon the title
to the demised premises on account of or by reason of the
erection, ccnstruction, installation, alteration, rcmovai
or demolition of any such building, structure or other
improvement. In case of the filing of any such lien of
account of any work, labor or material caused to be per-

. formed or furnished by Tenant, Tenant shall, promptly after

receipt frem Landlords of notice of such filing, either pay
or sufficiently bond the same or procurc the discharge there-
of and Tenant shall also defend on bechalf of Landlords and
at Tenant's sole cost and expense any action, suit, or pro-
ceeding which may be brought for the enforcement of any such
lien and Tenant shall pay any damage and discharge any
judgment entered therein and save Laidlords of and from any
claim, loss, damage or expense on aczount thereof.

During the term’ of this lease Tenant shall own all
improvements placed upon the demised premises. Upon the
termination or expiration of this lease Tenant shall have
no right to remove any of said buildings or improvements
and all such buildings and improvements than located upon
the demised premises shall thercupon be and become exclusively
the property of Landlords. However, trade fixtures installed
.or located upon the demised premises by Tenant or any sub-

. tenant shall remain’'the property of Tenant or any such sub-
tenant and may be removed from the premiscs; provided, however,
that any damage to the premises caused by such removal shall
be promptly repaired at the cost and expense of Tenant or

any such subtenant who caused such damage.



V.

EMINCHT DCAAIN

In case the demised premises or any part thereof shall
be appropriated by exercise of the power of eminent domain
or conveyed under threat of condemnation by public authority,
Landlords shall be entitled to receive, and shall be paid,
such award as is provided by law with respect to the
appropriation or such conveyance of the land (as distinguished
from the buildings and improvements). The entire award with
respect to buildings and improvements shall be made available
to Tenant for the purpose of paying the cost of repairing,
remodeling or altering existing buildings or improvcments
upon said land or constructing new buildings or improvements
thereon, provided, however, that in case this lease is ter-
minated on account of such condemnation or conveyance under
threat of such condemnation or in case Tenant shall not
expend such funds for one or more of said purposes with
reasonable promptness following such taking or convcyance,
the amount of such award or portion thereof not so expended
shall be divided between Landlords and Tenant in such
manner that Landlords shall recejve that proportion of such
funds equal to the portion of the period of the then current
term or extended term of this lease remaining at the time
construction of such buildings or imprcvements was completed
which elapsed between the date of such completion and the
date of such taking or conveyance and Tenant shall reccive
that proportion of such funds equal to the portion of such
pericd of time which 1s subsequent to the date of such
taking or conveyance.

In case all of the demised premises shall be appropriated
by the exercise of the power of eminent domain or conveyance
by reason of threat of condemnation, this lease and the
respective nbligations of the parties shall termiaate except
that Tenant shall thereupon he entitled to a pro rata refund
of any prepiid rental as of the date of such taking of said
premises pursuant to the power of eminent domain.

In case a part of the demised premises shall be appro-
priated by *he exercise of the power of eminent domain and
by reason oi such approcriation the use thereof shall be
materially, substantially and adversely affected, Tenant
shall have the right to terminate this lease by the giving of
notice to that effect to Landlords; but 1f Tenant does not
exercise such right of termination within six (6) months
following the date of such partial appropriation this lease
shall continue in full force and effect as to all of the
real estate covered herchy which has not becen appropriated,
and following such taking fixed rental payble hercunder shall
be reduced in proportion to the area so appropriated.



Landlords and Tenant cach acknowledge tknL amounts
recceived or reccivable on account of or by rcason of con-
demnation of all or any part of the demised premises shall
be subjcct to the prior rights'pf any mortgagee of the
premises i1n accordance with the terms and provisions of the
morgage held by any such mortgagee.

VI.
DCTAULT

In case Tenant defaults in respect to its covenants
to pay rent or in respect to any other of its obligations
hereunder and if Tenant fails to cure such default within
sixty (60) days after written notice of the existence of
such default has been given in writing by Landlords, Land-
lords may thereupon take possession of the demised prcmises
and terminate this lease; provided, however, that if such
default is of a character or kind that it would not be
possible for Tenant to cure the same within a per:iod of
sixty (60) days this lease shall not be terminated if
Tenant shall within said sixty (G0) day period of time
commence in good faith to cure such default and shall there-
after prosecute the matter of curing such default with
reasonanle diligance; and provided further, that if at the
time of any such default the leasehold estate hereby created
is subject to a mortgage lien of record in Salt Lake County,
Utah, of which Landlords shall have been notified, or if
at the time of any such default the prcmises are subject
to one or more subleases of which Landlords have bren
notified, Landlords shall not have the right to and may
not exercise such option or privilege of Lermination unless
and until like notice of such default shall have been qiven
and afforded to such mortgagee or subtenant or subtenants,
which notice may be given at the same time as notice to
Tenant.

In the event Tenant shall fail to cure any such default
or to commence in good faith to cure such default within the
period specified above, and Landlords shall give notice of
intent to terminate, then any leasehold mortgagee or sub-
tenant shall have an additional period of sixty (60) days
following the expiration of the aforesaid initial sixty (60)
day period within which to notify Landlords that it elects
to remedy the default and to void the election of Landlords
to terminate.

In the event of termination by Landlords, any leaschold
mortygagee shall have a period of six (6) months following
termination within which to elect to obtain a new lease upon
all of the same terms and condition of the original lcase
upon payment to Landlords of the full amount‘of all unpaxid
rental pursuant to the tcrms of the original lease. In the
event of such election by any leasehold mortgagee, Landlords
covenant and agree to enter into.a new lease\with said lcase-



hold mortgagee upon written request therefor and the payment

of unpaid back rental as aforecdid, which such lease shall have
equal priority with the original lease.  In addition, Land-
lords agree to modify said lease upon request by any lease-
hold mortgagee, provided that any such modifications shall

not result in any decrease in rentals or of the Tcnant's
obligations, nor any decrease in Landlords rights.

Any leaschold mortgageec shall not be reguired to cure
any default resulting from any act of bankruptcy, insolvency
or similar act on the part of Tenant.

The failure of Landlords to exercise any such option
or privilege of termination at any time shall not be dcemed
a waiver of the right of termination in the event of any
subsequent default.

If Tenant shall be in default in performance of any of
the terms or provisions of this lease {othcr than the pay-
ment of rental) Landlords, after thirty (30) days' written
notice to Tenant may at any time thereafter perform the same
for the account of Tenant at the cost and expense of Tenant,
and Ter.ant shall pay to Landlords on demand any amount pro-
perly paid by IL-ndlords in connection with the curing of-
such default.

Notwithstanding any termination of this lease by reason
of Tenant's default or otherwise, if at the time of such
termination the premises are occupied by one or more sub-
tenants, and if such subtenant or subtenants shall, after
notice, fail to remedy such default, such sublenant or
subtenants and each of them shall be entitled to continuc
in the exercise of &all rights and privileges grantcd them
by their respective subleases in accordance with the terms
and tenor thereof (including, without limitation, any and
all rights or privileges to renew or extend the terms of
said sublease or subleases), so long as they shall keep and
perform their respective obligations thereunder. Any such
sublease or subleases effected by Tenant prior to termination
of this lease shall survive termination and shall continue
in full force and effect subject to the terms and provisions
thereof and after such termination Landlords shall be substi-
tuted for Tenant in such subleases and shall be entitled to
exercise all rights of Tenant in and under said subleases
and to collect all rentals and other payments falling due
under such subleases. Any and all such subleascs shall
continue to be binding upon Landlords and said sublessccs,
respectively, as.-though Landlords herein had been the lessors
in each of such subleases.

-10-~



LANDLORDS' RIGHUT 10 MORTGACL DNMISTD PREMISES

Landlords reserve the right to mortgage the demised
premises; provided, however, tfiat thc monthly installment
payments required to amortize any such mortgage indebtedness
shall in no event exceed the rental payable pursuant to
the terms and provisions hereof and providcd further that
Landlords shall secure and deliver to Tenant from any such
mortgagee a written non-disturbance agrecment providing that
the holder of such mortgage will rccognize Tenant or any
subtenant's lease of the demised premises and will not dis-
turb the Tenant or any subtenant's quiet possession of the
premises for so long as Tenant or any subtenant is not in
default of any of the terms and provisions of this lease.

VIII.

ADDITIONAL COVEMANTS O TCHANT

Tenant agrees that Landlords shall have no obligation
of any kind or character to maintain or repair any of the
buildings or other improvements which Tenant shall cause to
be constructed upon the demised premises.

Tenant further agrees that Landlord~ shall have no ob-
ligation to pay for or furnish gas, elew:ricity, water or
other utility services furnished during the principal term
hereof in connection with the demised premises and Tcnant
covenants and agrees to hold Landlords harmless of and from

any and all claims on’account of charges for such utility
services.

Tenant covenants and agrees to pay when due all mortg-
age payments required to be paid in connection with any
mortgage loan upon the leaschold estate and any buildings or
improvements constructed by Tenant. If Tenant shall fail to
pay any such mortgage payments, Landlords may pay, but shall
not be oblijated to pay the same; and Tenant shall rcpay to
Landlords uvpon demand the full amount of any such payments
made by Landlords, together with interest at the rate herec-
inafter specified.

IX.

LIABILITY INSURANCE

Tcnant covenants and agrees that it will, at its sole
cost and expense, during the entire term of this lease, kcep
and maintain in full force and effect public liability
insurance with respect to the use and occupancy of the above
described premises, providing insurance with respect to such
claims for injuries to or death of persons or damage or
destruction of property arising out of or by reason of the
use and occupancy of the premises and with limits of not
less than Fifty Thousand Dollars ($50,000.00) with respect
to claims for to property, Three llundred Thousand Dollars
($300,000.00) with respect to claims on account of injuries
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or ucacn Or . £C than onc person arising out of .ay onc
accident or occurrence and which insurance shall name and
designate Tcnant or assigns and:Landlords or their successors
as insureds. In case Tenant shall at any time fail to
procure such insurance Landlorid, after thirty (30) days'
written notice to Tenant, may procure the same and any and
all sums paid for such insurance by Landlords shall he and
become immediately due and payable by Tenant! upon demand.
Tenant agrees that the amounts and limits of the above
described liability insurance shall be reviewed with Land-
lords at least once each five (5) years during the term or
extension of the term of this lease, and that upon review
the amounts of such limits shall be increased or decrcased,
in the light of then existing circumstances, to amounts and
limits which are comparable to amounts and lﬁmits of such
insurance then being maintained by reasonably prudent owners
of comparable premises.

X.
NOTICLCS

Any notice required or permitted pursuant to the terms
and provisicns of this lease shall be deemed fully given or
served if transmitted by registered or certified mail with
return receipt requested, addressed to Tenant at 4300 Last
Morgan Avenue, gvansville, Indiana 47715, and to Landlords
at the addre=s then fixed by Landlords for the payment of
rent. Either party may by like written notice at any time
and from time to time designate a different address to which
notices shall subsequently be transmitted to him, her or it.

XI.

DESTRUCTION OF IMPROVEMLNTS =
MAINTENANCE OF HAZARD INSURALCE

During the term of this lease, Tenant at its sole
cost and expense shall keep and maintain in full force and
effect fire and extended coverage insurance with respect to
the improvements situated upon the above described premises
in an amount not less than the'value, from time to time, of
the destructible improvements situated upon the demised
premises; and Tenant shall furnish to Landlords cownies of
policies or certificates with respect theretc evidencing
the procurement and maintenance of such insTrance. any
such firce and extended coverage insurance shall name any
leasehold mortgagee as an additional insured and Tenant shall
furnish to any such leasehold mortgagee similar copies of
policies or certificates with'respect thercto evidencing the
procurerent and maintenance of' such insurance,

In case of damage to or destruction of any improvements,
the procceds of such insurance shall be used and applied to
repair, restore or rebuild (subject to Tenant's option to
terminate as set forth below), as the case may require, such
improvements.

-12-



iNCc occu.cnce or damage to such improvements by fire
or other casualty shall not be cause for termination of
this lcase (subject to Tenant's option to terminate as set
forth below in the event of total or substantial destruction)
nor shall there be any abatemer® of rent on account of any
such damage. In case such’ improvements are totally or sub-
stantially destroyed by f}re or other casualty, and if the
leasehold estate shall be subject to no unpaid mortgage
indebtedness, Tenant at its option may terminate this lease
by notice in writing given within sixty (60) days following
the occurrence of such destruction and in such casc Tenant
shall be released and discharged of and from any and all
liability with respect to the payment of rental or other
obligations hereunder accruing subsequent to such destruction;
provided, however, that in case of such termination (by reason
of Tenant's exercise of itS option so to do) all procceds of
hazard insurance with respect to the improvements upon said
premises which shall have been constructed or installed by
Tenant shall be payable to and be tne sole property of Landlords.

XII.

ASSIGNMENT,’ SUBLETTING AND ATTORNMENT

Tenant shall have the right to sublet any part or
parts or all of the demised premises for use and occupancy
for any lawful purpose; but the term or terms of any such
sublease or subleases shall not extend beyond the term of
this lease. The interest and estate of any such sublessce
shall not terminate by reason of Tenant's default hercunder.

The leasehold estate hereby created shall be freely
assignable by Tenant and its assigns and no hclder of the
leasehold estate hereby created shall be liable for payment
of rent or performance of any other obligation hereunder
which accrues after the period of time during which such
holder was vested with title to the leasehold estate hereby
created. Tenant may from time to time without consent of
Landlords assign its interest hereunder, eitller in whole or
in part, by way of mortgage to any bank, insurance company
or any other lending institution as mortgagee or otherwise.
Any mortgagee acquiring the leasehold estate as provided
above shall be liable for the performance of the obligation
imposed upon Tenant by this lease only during the periods
such mortgagee has ownership of the lcasehold estate or
possession of the premises subject thereto. HMNothing con-
tained 1in any such mortgage shall reclease or be deemed to
releasce Tenant from the full and faithful observance or
performance of any covenant and condition in this lecase
contained and on its part to be observed and performed or
from any liability for the nonobservance or nonperformance
thercof or be deemed to constitute the waiver of any rights
of Landlords hereunder.
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Landlords agrece that their fee title in the premises
shall be subject and subordinate to any sublecases made
between Tenant and subtcnants occupying space in the demised
premises and to any rencwals, modifications, rcplacements
and extensions of said subleascg with said subtenants.
Landlords agrec to exccute any further documents necessary
to ratify the said subordination.

XIII.

OPTIONS TO EXTEND

So long as Tenant is not in default hercunder, Tenant
shall have and is hereby granted options to extend the term
of this lease for six (6) additional periods of five (S5) years
each, upon the terms, provisions and conditions contained and
set forth in this lease. The first of said cxtended terms
shall commence on the day following the expiration of the
initial twenty-five (25) year term of this lease. Said
options to extend shall be automatically exercised and the
term extended without notice to Lardlords from Tenant. In
the event Tenant does not desire to extend this leasc after
the initial termm or any extended term, Tenant shall give
written notice to Landlords of its election not to extend
this lease, which notice shall he given not less than one
hundred eighty (180) dzys_prior to the evpiration of the
initial term or the then extended term.

X1V,

OPTION TO PURCIIASE
AND RICHT TO FIRST REFUSAL

At any time following the expiration of the initial
twenty-five (25) year term hereof, and so long as Tenant is
not in defaulf: in performance hereunder, Tenant shall have
and Landlords do hereby grant unto Tenant, an option to pur-
chase the above described premises upon the terms and con-
ditions herein set forth. 1In the event Tenant shall notify
Landlords of its intent to exercise such option Lo purchase,
and if Landlords and Tenant shall be unable to agree upon a
purchase price, then the fair market value of the above
described real estate hereby demised shall be determined by
a board of three (3) appraisers, each of whom shall be licensed
realtors or real estate appraisers engaged in business in Salt
Lake City, Utah. One of said appraisers shall be sclected by
Landlords, one by Tcnant and the third by the two so seclected.
The decision »f a majority.of any such board o% appraiscrs
shall be binding and conclusive upon the parties and the cost
of such-appraisal shall be borne equally by Landlords and Tenant.
Following the dectermination of tha fair market value of the
demised:premises as aforesaid,_TenanL shall have the option for
a period of sixty (60) days by written notice to Landlords following
the determination of the fair market value to elect to purchase
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the above described premises. In the event of the exercise

of such option, the purchase price shall be an amount equal

to the appraised fair market value of the above described

rcal estate hereby demised. Said purchase price shall be pay-
able in cash on the closing date as hereinafter set forth.

In the event of the exercise of said option by Tenant, the closing
of the purchase and sale shall be consummated with reasonable
promptness thereafter by the payment of the purchase price to
Landlords and the conveyance by Landlords of said real estate to
Tenant by good and sufficient warranty deed whercby said real
estate shall be conveyed to Tenant free and clear of and from
any and all liens and encumbrances except building and use
restrictions of record, roadways, easements and rights of way,
if any, affecting title to said real estate, all nondelinquent
real estate taxes which shall be a lien as of the date of closing,
which said taxes Tenant shall assume and agree to pay and any
liens and encumbrances suffered or imposed by Tenant. In the
event of the exercise of such option and consummation of a sale
of saild premises pursuant theretu, rental hereunder shall be
payable to the date of closing of said szle and any prepaid
rental referrable to the period of time following the date of
the consummation of such sale shall be refunded by Landlords to
Tenant,

Landlords further covenant and agree that in case Land-
lords shall at any time during the term of this lease as the
same may be extcnded intend or desire to sell Landlords'
estate in the demised premises, or if Landlords shall receive
a bona fide offer to purchase said demised premises, Landlords
shall first notify Tenant of such desire and intert or of
such offer and the price at which and the terms upon which
Landlords are willing to sell such estate. Thercupon, Tenant
shall have the_ option, to be exercised within ninety (90) days

‘after receipt. by Tenant of written notice from the Landlords

to elect to purchase the demised premises and all of Land-
lords' right, title and interest theretin for such price

and upon such stated terms and conditions. If Tcnant exercises
said option within said ninety (90) day period of time, the
closing of the purchase and sale shall be consummated with
reasonable promptness thereafter. If Tenant shall not exercise
said option-. Landlords shall have the right to conclude a sale
of therr interest jn the demised premises for a price not

less than and upon terms not more favorable than the price

and terms s:ated in such notice; provided, however, notwith-
standing the failure of the Tenant to exercise such option
after notice from the Landlords or any subsequent owner or
owners of the demised prcmises, the Tenant's option to pur-
chase aforesaid and Tenant's right of firstﬂrcfusal as herein
contained shall remain in force and be binding upon any
subsequent owner or owners of the dcmised premises to the

same extent as if said subsequent owner or owners werz the
Landlords named herein.



Xv.

ZONING AND PERMITS

Landlords further covenant and agree that in t@e
event Tenant is unable to.secure all necessary perm%ts
required for the construction of the buildings and 1mpr9ve-
ments proposed by Tenant within thirty (30) days f91low1ng
execution hereof, Tenant shall have the absolute rlghF at
its discretion to elect to terminate this lease in w?x?h
event Tenant shall be released from any and all liability

hereunder.

XVI.

SUPPLEMENTARY AGREEMENTS

Tenant agrees that at any time and from time to time
unpon not less than ten (10) days' prior written request by
Landlords it will execute, acknowledge and deliver to Land-
lords, and Landlords agree that at any time and from time
to time upon not less-than ten (10} days' prior written
request by Tenant they will executc, ackncwledge and.de-
liver to Tenant a statement in writing certifying that this
lease is unmodified and in full force and effect (or if
there have been modifications that the same is in full
force and effect’as modified and stating the modifications),
and the dates to which the fixed rent and other charges
have been paid in advance, if any, aid whether or not there
is any existing default by Tenant wi:h resp#ct to any sums
of money required to be paid by Tenant under the terms of
this lease, or notice of default served by Landlords, it
being intended that any such statement delivered pursuant
to this paragraph may be relied upon by any prospective pur-
chaser of the fee or leasehold estate or byLany prospective
or existing mortgagee or assignee of any mortgagee of the
leasehold estate. If any such certification by Landlords
shall allege nonperformance by Tenant, the nature and extent
of such nonperformance shall be sumrarized therein. 1In case
either party shall fail to execute, acknowledge and deliver to
the other such statement within ten (10) da{s after such re-
quest is made in writing it shall be conclusively presumed
a certification that this lease is unmodified and in full
force and effect and that all rental has been paid and
that’there is no existing default.

Landlords covenant and agree they they will exccute
any and all instruments which may be requircd of Landlords
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in connection with the granting of eascments (affecting

the demised premises or any strect adjacent thercto) in
favor of utility companies for purposes of the installation
of water, gas, steam, electricity, telephone, scwage or
storm drainage serving or for the benefit of the demised
premises.

XVII,

MISCCLLANEQUS PROVISIONS

Landlords and Tenant each hereby agree to execute and
deliver upon demand any and all instruments which may be
reasonably required or necessary to give further assurance
of the covenants and agreements herein contained and sct
forth.

Notwithstanding any of the provisions hercof which
might be construed to the contrary, this lease shall not
be cancelled, surrendered, or any of the provisions thereof
modified without the express written consent of any mortjagee
of the leasehold estate of Tenant.

In case Tenant shall hold over after the expiration
of the term of this lease such tenancy shall be deemed to
be from month to month only but otherwise upon and subject
to the terms, covenants and conditions herein contained-

The time or times herein specified within which Tenant
is required to perform any act or to do any thing shall be
and they are hereby extended for periods of time equal to
the period of time during which performance is delaycd
directly by reason of strikes, lockouts, riots or insur-
rection, acts of God or other causes or conditions beyond
Tenant's control.

Landlords shall have and are heceby given and granted
the right to enter upon the demised >remises at all reason-
able times for the purposes of inspecting the condition
thereof.

The parties agree that promptly following the execution
and delivery of this agreement they will make and enter into
a short form of lease for purposes cf rccording wherein thece
shall be set forth the legal descrirtion of the demised pre-
mises, the term of this lease and such other provisions
hereof as shall be agreed upon by the parties.

In case of termination of this leasc for any reason,
Tenant covenants and agrees that it will promptly execute,
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in recordable form, a release of this lease so as to provide
to Ly: dlords record evidence of such tecrmination.

In case Landlords or Tenant shall be required to resort
to litigation on account of any breach or default in per-
formance hereunder and shall be successful in such litigation
the judgment in such litigation shall include an allowance
to the successful party or parties for 211 costs and expenscs
including reasocnable attorneys' fees paid or incurred by such
pParty or parties in connection with such litigation.

XVIII.

SUCCESSORS AND ASSIGNS

The terms and provisinns herecf shall be and constitute
covenants running with the title to the real estate described
above, and shall inure to the benefit of and be binding upon
the Tespective successors and assigns of the parties. Any
party hereto shall have the rigat at any time to sell, trans-
fer, assign,‘or convey his, her or its i.terest (whether fee,
leasqhold, or otheruise) in the demised premizes (but subject
to the option to purchase and rights of first refusal herein-
above set forth) to any person, firm or corporation; and upon
the making of any such sale, transfer, assignment or convey-
ance such party shall cease to be liable hereunder on account
of any liability or obligation which would otherwise have
accrued following the date of such sale, transfev, assiqn-
ment, or conveyance; provided, however, that any such sale,
transfer, assignment or conveyance shall be subject to the
terms and provisions of this agreecment which shall be binding
upon any pucchaser, transferee or assignee.

IN WITNESS WIHERLOF, Landlords have hercunto set their
hands and s2als and Tenant has caused the exccution hecreof
and the affixing hereto of its corporate seal by its duly
autharized officers pursuant to authority of 1its Board of
" Directors as of the day and date first above written.

C/,\—« Lo /("\&%jh: ._T../ (SE{\L)

Toula K. Levehtls

(SCAL)

"Landlords"
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ts Preéfaent

ATTEST:

(daed
ts_\_ﬁgm

“Tenant”

STATE OF UTAH( )
)sS:
COUNTY OF SALT LAKE )

Beforc me, the undersigned, a Notary Public, in and for
said County and State, personally appeared the within named
TOULA K. LEVENTIS and acknowledged the execution of the above
and foregoing instrument.

%antamhﬂr , 1976.

My Commissii:/gxﬁires:

Qctober S, 19795,

STATE OF INDIANA )
COUNTY OF VANDCRBURGH )

Before me, the undersigned, a lotary Public, in and for
said County and State, personally appeared the within named

G.G.A., Inc. , an Indiana corporation
by Andrew Guagenti , 1ts President ~and
Robert E. Griffain , its Secretary who

acknowledged the execution of the above and foregoing instrurwnt
pursuant to authority of its Board of Directors.

WITNLCSS my hand and Motarial Seal this 13th day of
Saptember » 1976.

/}/ Notary Public
My Commission Expires:

March 18, 1979
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TOULA K. LEYENTIS

2875 Crestview Drive
Salt Lake City, Utah 84128

September 15, 1936

Mr. Phil Arilt

G.G.%. Incorporated

Wendy's 01d Fashioned Hamburgers
222 South Main Street

S&l1t Lake City, Jtah 84101

Re: Property Tlocatad at 550 East 400 South and 2412 South €0
Salt Lake City, Utah 84102.
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Touia K. Leventls

cc: Mr. Andy Guagenti, Secretary, 6.G.A., Inc.
r. Robert E. Griffin, Treasurer, G.G.A., Inc.
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NICK J. COLESSIDES (#696)
Attorney for Defendant

466 South 400 East

Salt Lake City, Utah 84111-3303
Tele: (801) 521-4441

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

G. G. A.,INC., an Indiana :
corporation, ANSWER TO AMENDED
: COMPLAINT
Plaintiff,
vs. Civil No. C87-943

TOULA K. LEVENTIS,

Judge Frederick

Defendant.

oo

Defendant TOULA K. LEVENTIS, by and through her
attorney of record Nick J. Colessides, in answer to
plaintiff's amended complaint admits, denies and alleges as
follows:

1. 1In answering paragraph 1, plaintiff is without
sufficient information to form a belief as to the truth of
the allegations stated therein and therefore denies the same.

2. Admits paragraph 2.

3. Admits paragraph 3 and affirmatively alleges



that said Lease speaks for itself.

4. Admits paragraph 4.

5. In answering paragraph 5, answering defendant
admits the payment of rents required under the Lease and for
lack of informaticn denies all other allegations therein.

6. In answering paragraph 6, answering defendant
admits provision XIV of the Lease and affirmatively alleges
that said provision speaks for itself.

7. Admits paragraph 7, and affirmatively alleges
that the said Exhibit B and C speak for themselves.

8. In answering paragraph 8, answering defendant
admits that a telephone conversation occurred in early
October 1986, and affirmatively alleges that the said Philip
M. Artl, stated that a written notice verifying the exercise
of the right of first refusal would be mailed to the
answering defendant within one week; answering defendant
further affirmatively alleges that on an occasion prior to
September 15, 1986, the same Philip M. Artl orally informed
answering defendant that plaintiff would purchase the saicd
Premises for §$ 130,000.00; answering defendant denies all
other allegations of paragraph 8.

9. Except as to the phrase "Notwithstanding this
conversation” defendant admits the balance of the

allegations asserted in paragraph 10 of the complaint and



affirmatively alleges that said Exhibit "D" speaks for
itself.

10. In answering paragraph 10, defendant admits
that she had advised on November 21, 1986, plaintiff of the
offer of Janus Associates for § 2504000.00 to purchase the
Premises and further admits Exhibit "E", and affirmatively
alleges that said Exhibit "E" speaks for itself and denies
all other allegations therein.

ll. In answering paragraph 11, answering defendant
admits the receipt of the letter dated December 6, 1986, from
plaintiff's counsel and affirmatively alleges that said
Exhibit "F" speaks for itself and denies all other
allegations therein.

12. In answering paragraph 12, defendant admits
that certain offers were made both before and after the
filing of this action and denies all other allegations
therein.

13. In answering paragraph 13, defendant admits
receipt of Exhibit G, affirmatively alleges that said Exhibit
speaks for itself and denies all other allegations contained
therein.

14. In answering paragraph 14, defendant
affirmatively alleges that the letter dated February 17,

1987, speaks for itself and denies all other allegations
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therein.

15. In answering paragraph 15, defendant admits
the allegations contained therein and affirmatively alleges
that said Exhibit H speaks for itself.

16. In answering paragraph 16, with the exception
of the allegation "... $40,000.00 of which was paid under

”"

protest which allegation is denied, defendant admits
paragraph 16.

17. Answering defendant incorporates herein by
reference the answers contained in paragraphs 1 through 16
above, the same as if each such paragraphs were set forth
here in its entirety.

18. Denies paragraph 18.

19. Denies paragraph 19.

20. Denies paragraph 20.

21. Denies paragraph 21.
22. Denies paragraph 22.
23. Denies paragraph 23.
24. Denies paragraph 24.

25. Denies paragraph 25.

26. Defendant denies each and every allegation
contained in the Complaint that is not specifically admitted
herein.

27. Plaintiff's complaint fails to state a cause



of action against defendant upon which relief may be granted.

28. Plaintiff 1is in material breach under the
terms of the agreements made between the parties and the
documents entered into, to-wit the Lease, and as result some
or all of plaintiff's claims and remedies are barred or
diminished.

29. Some or all of plaintiff's claims are barred
by plaintiff's failure to give required notices to defendant.

30. Any notices claimed to have been given by
plaintiff to defendant were defectively submitted.

31. Defendant affirmatively alleges that plaintiff
had a duty to deal with defendant fairly and in good faith,
and plaintiff had breached that duty, and is precluded from
maintaining this action.

32. Some or all of plaintiff's claims are barred
by plaintiff's failure to comply with requirements of
applicable law relating to transacting business under an
assumed name and/or accomplishing filings regarding the use
of the name GGA, Inc..

33. Some or all of plaintiff's claims are barred
by the doctrine of unclean hands.

34. Plaintiff has waived and/or is estopped to
assert and maintain its claims asserted in the Complaint.

35. Plaintiff has elected to exercise its right of



first refusal under the terms of the Lease and in fact
purchased the Premises for the sum of $ 250,000.00.

36. Defendant conveyed the Premises to Plaintiff
by a good and sufficient Warranty Deed in accordance with
paragraph XIV of the Lease.

37. Plaintiff's election to purchase the Premises
by exercising its right of first refusal and answering
defendant's conveyance of the Premises is accord and
satisfaction of any claims which plaintiff may have.

38. Plaintiff's claims are barred by the doctrine
of waiver in that plaintiff elected to exercise its right of
first refusal and consummated the purchase of the Premises,
thus waiving any claims it may have had.

39. By Plaintiff electing to exercise its right of
first refusal under the terms of the Lease and to purchase
the Premises, Plaintiff consented to abandon its claims
asserted in the Complaint.

40. By Plaintiff electing to exercise its right of
first refusal under the terms of the Lease and to purchase
the Premises, plaintiff released defendant from defendant's
obligations, and thus plaintiff can Aot assert or maintain
its claims in the Complaint.

41. Plaintiff and defendant have closed the

transaction subject matter of the complaint herein, and



answering defendant passed title of the real property subject
matter of this action, and the closing constitutes accord and
satisfaction of all issues in this action.

42. Answering defendant having passed title of the
real property to plaintiff on February 27, 1987, and
plaintiff having accepted title of the same precludes any
relief tc plaintiff.

43. Any damages suffered by plaintiff if any, were
the result of plaintiff's own conduct over which defendant
had no control.

44. Plaintiff has failed to mitigate its damages.

45. Plaintiff's claims are barred in that
plaintiff had nothing to exercise when it purported to
exercise its right of first refusal on December 6, 1986
relating to the offer to purchase dated September 26,1987,
for the reason that said offer to purchase was rescinded on
October 28, 1986, and notice thereof was given to plaintiff.

46. Plaintiff's action as filed herein is
retaliatory in nature and its purpose is to force and coerce
defendant to submit to the demands of the plaintiff and to
accept a lower price from plaintiff.

47. Defendant expressly reserves her right
pursuant to Rule 12 of the Utah Rules of Civil Procedure and

reguests that plaintiff be reguired to furnish security for
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costs in accordance with and pursuant to the said rule.

48. Plaintiff's complaint is without merit and is
not brought and asserted in good faith and defendant is
entitled, pursuant to § 78-27-56 Utah Code Annotated, 1953 as
amended, to an award of his attorney's fees in connection
with the defense of Plaintiff's Complaint.

WHEREFORE, defendant having answered plaintiff's
complaint herein, prays that the same be dismissed, no cause
of action, and that defendant recovers her costs and
attorney's fees and for such other and further relief as the
Court deems proper in the premises.

DATED this /‘A day of July, 1987.

' )
Jt Mot f
NICK J. CPLESSIDES 4

Attorney r Defendant
Toula K. Leventis

MAILING CERTIFICATE

Mailed a copy of the foregoing Answer of Defendant
Toula K. Leventis, to Bryan A. Larson, attorney for
Plaintiff, 1200 Kennecott Building, Salt Lake City, Utah

84133, postage prepaid, this /‘J\ day of July 1987.

%W
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Mr.

G.G.

.
la X

Phil Arlt
Incorporated

TOULA K. LEVENTIS

2875 Crestviev Drive
Salt Lake City, Utah 84108

October 28, 1986

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Werndy's 012 Fashicned Hazburgers
232 South Main Street

Sa.r

Re:

Dear

I have been Infcrzed ty Mr.

Lare City, Utah 84101

Fesciesion cf cffer to purchase the property located at 550 East 400 South
a-2 <.8 South €00 fest, Salt lane City, Utah 84102

Pnil:

i=y Brown, the prospective buyer of the property

at 572 East 400 Scuth, Salt Lake City, Utah (see my earlier letter of Septezber
15, 1986), that his offer has been rescinded and withdrawn; accordingly I have
returned the earnest woney depcsit to Mr., Brown.

v

cc:

1 ¢o not censider =yself bound to sell at the price of $210,000.00.
for yocr consideration.

1 do want to sell ¢y property and will entertain new offer(s) to sell it; accordingly

Thank you

Sincerely yours,

Toula K. Leventis

Mr. Andy Guagenti, Secretary, G.G.A., 1lnc.

Mr.

Robert £. Griffirn, Treasurer, G.G.A., Inc.
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LUULA K. LEVENTIS
2875 Crestviev Drﬂve
Salt Lake City, Utah 84108

November 21, 1986

Mr. Phil Arlt CERTIFIED - RETURN RECEIPT REQUESTED
G.G.A., Incorporated

Wendy's 014 Fashioned Hamburgers

232 South Main Street

Salt Lake City, Utah 84101

Re: Property located at 550 East 400 South and 418 South 600 East, Salt Lake
City, Utah 84102 -- Receipt of $250,000 offer to purchase this property

Dear Phil:

In compliance with the terms set forth in Article XIV of the "Real Estate
Ground Lease’ made and entered into on September 9, 1976 by and between G.G.A.,
Inc. as Tenant and Toula K. leventis as Landlord, covering real property lo-
cated at 550 East 400 Sou:zh and 418 South 600 East, Salt Lake City, Utah, I a=
wrizing this letter to inform you that I have received a bcona fide cash ofier
c{ $25C,002 for the purchase cf the above-captioned property. Jarnus Asscciates
s & Sa.t Lane City based investment group headed by Dr. James P. Pappas and I
have teen assured that the transaction can be closed on a cash basis before the
~2 cf this year which is impcrtant to me because of the change in the tax laws
ring capital gains which I understand will be in effect as of January 1,
Enclosed is a copy cf the Earnest Money Agreement covering this trans-

ion for your information.

My advisers tell me the buyers understand your continuing rights as lessees of
the property and your interest in the improvements thereon as well as your
option to purchase detailed in Article XIV of our lease. The nominal §1,100
rer =onth rent you are now paying me under the lease underscores the importance
to ce and oy family of closing this transaction at the earliest possible date
that we might benefit from much needed improved financial circumstances {rom
this prorerty.

As you know, I have been desirous of selling this property for a long time and
knew that you and your associates, Mr. Guagenti and Mr. Griffin, have discussel
your possible interest in purchasing the subject property on various occasions
in the past. Because of previous evaluations by you, I would hope that you
coulc make your decision within two or three weeks. It would be a real cour-
tesy to me and greatly appreciated if you could respond to this communication
within a maximum of thirty days rather than the ninety days provided for in
Article XIV of our Lease Agreenment.

Thank you in advance for your anticipated cooperation in this matter.

Sincerely yours,

Toula K. Leventis

cc: Mr. Andy Guagenti{, Secretary, G.G.A., Inc.
Mr. Robert E. Griffin, Treasurer, G.G.A., Inc.
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Toula K. Leventi

LAw OFriCLS OF

’AMBERG!R. FOREMAN,. OSWALD AND KMAMN

708 muLmaN BUILDING
» 0 -0x @87
EVANSVILLE INDIANA 47704

December 6, 1986 TELEP=ONE ‘812 a28-:89

TELECOP' L™ (8 2 a@gs oCe:

2875 Cres-view Drive

Sz1t Lake Cxty,

UT 84iC¢8

Re: Real Estate Situated at 550 East 400 Scuth ancd
418 Scuth 600 East, Salt Lake City, Utah

Dszar Mrs. Leventis:

~t the recuest 0f our client, the terart under the lLease
FTreeTent with vou dazed September 9, 1976, we have reviewec
n2 apsliczile previsions of the Lease Agreement, particularly
tne Trovisicns cf Article XIV thereof, and vour corresponcence
¢ Sectemzer 13, 1986; Cctcher 28, 1986; and November 21, 1985

As ycu are aware and indicazed in vour Sectember 13, 198¢,
~etter, thet Articl2 of the lLease Acreement scecifically crovices,
in the event cI ycur inzent or desire to sell your interest in
the z-cve-cdescribel real es+tate or the recerct of an cfifer to pur-
Znzse the sare upon terms accectable to vou, that you are razoired
T I:rst nctiiy the terant c¢f such intent and such cffer ang,
thereupcn, the tenant has the option, exer cisable wi:hln ninecy
(50) days after receipt of such written notice from you, to elec:
to purchasz the premises and all of vour interest the:eln upcn
the terms set forth in such offer.

As ycu kncw, the prcvisions of Article XIV of the lease :=n
Suestcn wW2rc cpecifically negotiated for and constituted a mater:ial
part of the consideration for the execution of said lease by our
client.

your'letter of September 15, 1986, you offered tc sell the
real estate in guestion to our client for a purchase price of

$210,000.00.

By your subseguent letter of October 28, 1986, you purported
to resciné that offer, and by your subsequent le‘ter of Novembter 21,

1986, vou purport
as tenant.

ted to make a new and different offer to our client,

Based upon our research, and after consultation with our lo-
cal counsel, McKay, Burton and Thurman of Salt Lake City, it is
our opinicn that the making of the initial offer by you on Sectem-
ber 15, 1986, created in our client a valid and effective option



MBERGER FOREMAN OSWALD AND MAKN

Toula K. Leventis
Re: G.G.A. II, Inc.
Page 2

to purchase, supported by a good and valuable consideration, the
real estate in guestion at the price specified in that offer,
which would remain in effect for the contractually stipulated
pericd of ninety (90) cays and would not be stutject in any way
tc resciss: on, revocat:cn or alteration by you during the option

gzzco2ntly, 1T Le cur further opinicn that the purperted
£t Izrzn in vour letters of Octoner 26, 1986, and
1883, ere nct legally effective and would not cesrive
tne r:icnt TC exercise 1%ts contractual OptIlcn ricnIs
TCn o the TarTs nitiollly cfﬂc:ei.

Ccrseguently, vou are hereby notified and advized, cn hefal:l
ci cur clienz, G.G.A. Inccrocrated, d/b/a Wency's Old-?asrl::=:
Zarzorcers, €f£ 1ts eleczion to exercise its option, which cp:

15 hereby exercised, to purchase the abcve-described premises anc

all cf ycur right, title and interest therein in accordarce with

the provisions of Article XIV of the Lease Agreement of September 9,
1976, for the purchase price of $210,000.00 set forth in your ini-
tial cifer of Sectember 15, 1986.

As an accommodaticn to you, I have been authorized to ad-
vise ycu, on behalf ci my client, that since it apparently wcul
z2 tc ycur bereilt for income tax purpcses, that it Is ag:enabl
22> concluding 1%ts purchaese of the subject real estate on a cas:
Z2s.s pricr to the vear-enc.

T2 that end, the purchase of the real estate in guesticn
Wil_._. IZe& nznilecd v cur loczl counsel, McXay, Burtcn anc Thurmarn,
=2 exzellts the mattar

~3 n2tel, cur cllens ;r:e"ﬂs t0 enforce 115 ccocnTraczual
ricnts unfer the terms cf the Lease Agreenment and to take any
gcticn reguired i1n connect.cn therewltn, and should any such
action be necessary, it will, similarly, be handled by McKay,
Burten ané Thurman.

Yours very truly,
BAMBERGER, FOREMAN, OSWALD AND HAEN
’
e T
f‘-‘ﬂr/'b""(/w
ohn R Burke, Jr.
JRB:kol

cc: Phillip M. Arlt

Andrew Guagenti

Robert E. Griffin

Barrie G. McKay, Esg.
CERTIFIED MAIL NO. P 261 314 870
Return Receip: Reguested
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McKAaY, BURTON & THURMAN

s FR(F(39 One, ¢ ®PORL° “u

ATTORNEYS AnD COUNSELORS AT LAw
S. Tl 2CC AL~NNICTOYY BUILD NC
1C (4ST SOULTm TEmB ¢ STRLLY

SaLT Laxke CiTy UTtax 84133

(@0 321423

December 29, 1986

J&Tus Associates

crc Zr. James F. Pappsas

2<-% Russell Circle

Hclladay, Utah 84117

rour Star Realty

455 East 500 South

Salt Lake Citv, Utah 84111

Attn:  J. Rees Jensen, Principal Broker

Toula K. Leventis

2E75 Crestview Drive

Se.: Lawe City, Utah £4108 HAND DELIVERED and
CERTIFIED MAIL

ne: 567 East LN Scuth Preoperty

Thiz firm represents G.G.A., Inc. doing business as Wendy's
¢ Feshicnec Hamburgers at 562 East 4Lth South, pursuant to &
=1 Estate Cround Lease ('lLease") dated September 9, 1976 by and
Tween Toula K. Leventis as Lessor and G.G.A., Inc. as Les:zee.
Arzicie XIV cI that certain Lease contains an Cpticn to rurche
end Right of rirst Refusal granted to Lessee, G.G.A., Inc., by
the Lessor.

By letter dated September 15, 1986, Toula K. Leventis, the
Lessor, advised G.G.A., Inc. of an offer which she had received
to purchase the real property. Thereafter, by letter dated
December 6, 1986 from John R. Burke, Jr. of Bamberger, Foreman,
Oswald and Hahn, General Counsel for G.G.A., Inc., in full
compliarce with the provisions of Article XIV of the Lease,
G.G.A., Inc. notified Toula K. Leventis of its election to
exercise its option and the exercise of its option to purchase
the real property for the purchase price contained in the
September 15, 1986 offer of $210,000.00.

Notwithstanding G.G.A.,Inc.'s contractually agreed upon
option to purchase and its timely exercise of that option, our



Janus Associates, et al.
December 29, 1986
Page 2

client is advised by Toula K. Leventis that she now proposes to
sell to a third party, Janus Associates, in complete dereliction
of the rights of G.G.A., Inc.

Notice is hereby given to each of the parties to this
contemplated transaction, of G.G.A., Inc.'s contractual interest
in the above- described property and its intention tc purchase
he property pursuant to its existing option. As local counsel

-

= of G.G.A., Inc. under the ﬂeal Estate Cround Leczse,
t ot limited to G.G.A., Inc.'s right to specific

€ oI 1tse Cption to Purchase and reccvery of any dzmages

v treach cf the Real Estate Ground Lease..

Plezre govErT. VILTSeLVeES accordinglp.

Sincerelb,

3]
[

=2y >

.
[
Burke, Jr.


http://cr.ee

Exhibit J



McKAY, BURTON & THURMAN

a PE( 1SN ONe LORS(RAY On

ATTORNEYS AND COUNSELORS AT LAW
SU TL 222 ®INNEZOTT BUILDING
C Las? SOLTm TEMPLE STRELT

SaLT Laxke CiTYy UTan 84I133

80> 32 4113

February 17, 19§&7

Toula K. Leventis
2875 Crescview Drive
Salt Lake Citv, Utah £4108

Nick J. Colessides, Ecsc.
LE€6 South 400 East HAND DELIVERZID AND

Salt Lake City, Utah 64111 CERTIFIEL MATL

Re: FProperty loczted at 55C East 400 South and 418 South
€00 Eest, Salt Lake Citv, Utah 84102

Dear Ms. Leventis end Mr. Colessides:

As you are bcth aware, this firm represents GGA, Inc.
("GGA") doing business as Wendy's 0ld Fashioned Eamburgers, the
lescee under that certazin Real Estate Ground Lease dated Sep-
tember 9, 1976 by and btezweer Toula K. Leventis as Landlord and
GGA as Temart. GGA is in receipt of your letter dated Noverber
2., 1G&f ezdcressed to Mr. Fhil Arit advising GGA of an offer tc
purchase the above cescribed property for the amount of
§$230,000.00. This, notwithstanding vour previous notification cn
Sertemter 15, 1986 of an option to purchase the property for the
amicunt of $21(,000.00, which option was timely exercised by GGA.

You are herety notified on behalf of cur client, GGA oI its
election to exercise its Option to Purchase the abcve decscribed
property as set forth in Article XIV of the Real Estate Ground
Lease in response to the Notice in your November 21, 1986 letter.
This notification constitutes an unequivocal exercise of GGA's
Option to Purchase the demised premises and all of your right,
title and interest therein, for the price and upon the stated
terms and conditions contained in your notice. This letter will
further advise you that GGA is ready, willing and able to close
the purchase and sell of the above described property with
reasorable promptness at a date, place and time acceptable to
both parties.

You are further notified that GGA hereby specifically
reserves all of its rights and remedies under the terms of that
certain Real Estate Ground Lease and specifically, but not by way
of limitation to, the rights and remedies provided for in Article



Toula K. Leventis
Nick J. Colessides
February 17, 19€7
Page 2

XIV and further reserves all of its rights and remedies under the
September 15, 1986 option and GGA's timely exercise thereof.
Please advise this office at your earliest convernience of date,
time and place for the closing of this transaction.

Sincerelyr

McKA

BUKION, &_THU

LT dife
Attornevs for GGA, Inc.

DLBOS:1s

CC: Phil Arlt
Ancrew Cuagenti
Rebers E. CGriffith
Jehn R. Burke, Jr.
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McKAY, BURTON & THURMAN

A PROFESSIONAL CORPORATION

WILFORD M BURTON ATTORNEYS AND COUNSELORS AT LAW

BARRIE O MexAY SUITE 1200 KENNECOTT BUILDING

WILLIAM T THURMAN 10 EAST SOUTH TEMPLE STREET

DAVID P BROWN

WILLIAM THOMAS THURMAN SALT LAKE CiTY, UTAH 84133

PETER STIRBA

OAVID L B8!IRO (801) 321-4i138 OF COounsEL
REID TATEOKA DAVIO L MecKAY
STEPHEN W RUPP

SCOTT C PIERCE

JOEL T MARKER

BENSON L HATHAWAY JR February 27 ) 1987

HAND DELIVERED

Nick J. Colessides, Esq.
Attorney at Law

466 South 400 East

Salt Lake City, Utah 84111

Re: Closing of Purchase of Fourth South Property
by G.G.A. II, Inc. from Leventis

Dear Nick:

I understand from our conference call with Mr. Jensen of
Western States Title Company that all differences you had regard-
ing my letter of instructions have been resolved except you
object to my instruction to have Western States Title Company
deliver to Mrs. Leventis my letter dated February 24, 1987, with
the payment of the purchase price because you felt that by her
receiving the letter with the payment it might be construed that
she was agreeing with some of the statements in the letter.

As we agreed over the telephone, Mrs. Leventis is reserving
all of her claims and rights, including defenses against the
lawsuit of G.G.A. II, Inc., and nothing in the closing is to be
interpreted as her waiving any of her claims or defemses. Like-
wise, nothing in the closing is to be interpreted or construed as
a waiver or a relinquishment by G.G.A. II, Inc. of its claim that
it had a right to purchase the property for $210,000.00 rather
than the $250,000.00 demanded. In other words, the closing is
not a waiver, a consent or an accord and satisfaction of any of
the claims, rights or defenses of either party. We agreed to
that in our conference call; therefore, a copy of this letter
delivered to Western States Title Company is its authority to
deliver the net amount of the purchase price to Toula K. Leventis
without my letter dated February 24, 1987%

Very tru%f yours,
T
Barrie G. McKay
BGM:sjl

cc: Western States Title Company
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WHEN RECORDED, MAIL TO:
GGA, INC.

4300 East Morgan Avenue
Evansville, Indiana 47715

WARRANTY DEED

TOULA K. LEVENTIS, 2875 Crestview Drive, Salt Lake City, Utah
84108, grantor, he:ebty CCNVEYS and WARRANTS to:

GGA, INC., a Indiana Corporation
4300 East *organ Avente
Evansville, Indiana 47715

of Evansville, Vanderturgh County, State cof Indiana, for the
um of TEN Dollars and other good and valuable consideraticon
the following described tract of land in Salt Lake County,
State of Utah, to-wit:

PARCEL No. 1: Commencing at a point 114.25 feet West of the
Northeast corner of Lect 8, Block 33, Plet "B", Sait Lakn
City Survey, and running thence South 52.75 feet; thence
East 114.25 feet; thence South 79.25 feet; thence
1€3 fect; thence Scuth 168 feet:; thence Wsst 41.25 £
thenze Nzorth 320 feet; thence East 92 feet to tre ¢
of beginning.

PARPCEL %NO. 2: Commencing at a pcint 8 rods South from the
 N-rtheaz:t ccrrner of Lot 8, Block 33, Plat "B", Salt Law:
City Survey, ard running thence Scuth 45 12 Ize:;
thence West 10 rods; thence North 45 1/2 feet; tnence

East 10 rods to the place of beginning.

Both parcels 1 and 2 being subject to current general
taxes, other assessments, easements, restrictions and
rights of way of record or enforceable in law or equity.



WITNESS the hand of said grantor, this ZQTJA‘ day of

February, 1987.

i Lt

-

.

TOULA K. LEVENTIS\__

Cn t AL
egrreared tefcre re TOULA K. LEVENLTI
instrurent, whd culy ac<nowledged to m
same

I A
re AL sy of Fetruary,

10€7,

X Jd. COLESS]

rer

<

he signer of zthe

- -,

Y
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David L. Bird (0335)

Bryan A. Larson (4070)

McKAY, BURTON & THURMAN
Attorneys for Plaintiff

Suite 1200, Kennecott Building
10 East South Temple Street
Salt Lake City, Utah 84133
Telephone: (801) 521-4135

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

G.G.A., INC., an Indiana

corporation, AMENDED COMPLAINT

Plaintiff,
Civil No. (C87-943
vs.

TOULA K. LEVENTIS Judge Frederick

Nl N N N N N N N N

Defendants.

Plaintiff G.G.A., Inc. complains of Defendant Toula K.
Leventis as follows:

1. Plaintiff G.G.A., Inc. (hereinafter "G.G.A.") is an
Indiana corporation with its principal place of business in Salt
Lake County, State of Utah doing business as Wendy's O0ld
Fashioned Hamburgers.

0

2. Defendant Toula K. Leventis (hereinafter '"Leventis')

is a resident of Salt Lake County, State of Utah.



GENERAL ALLEGATIONS

3. On or about September 9, 1976, Plaintiff as tenant
entered into a Real Estate Ground Lease (hereinafter ''Lease')
with Leventis as landlord for a parcel of real property located
at approximately 550 East 400 South and 418 South 600 East, Salt
Lake City, Utah (hereinafter '"the premises'). A true and
correct copy of said lease is attached hereto as Exhibit "A" and
incorporated herein by reference.

4. Plaintiff constructed at Plaintiff's cost a Wendy's
0ld Fashioned Hamburger restaurant and commenced doing business.
For in excess of 10 years, Plaintiff has continually operated
the Wendy's restaurant on the premises.

5. Plaintiff has fully and completely performed each
and every covenant, condition and term of the lease by it
required to be performed, including specifically but not by way
of limitation to, payment of all rental income required under
the terms of the lease.

6. Article XIV of the lease provides that landlord,
Leventis, grants to tenant, G.G.A. an."Option To Purchase and
Right To First Refusal."

7. By letter dated September 15, 1986, Leventis advised
G.G.A. of a "bonafide offer" for the purchase of the premises
from a Mr. Jimmy P. Brown for the amount of $210,000.00. A true

and correct copy of said letter is attached hereto as Exhibit



"B'" and incorporated herein by reference. A true and correct
copy of the Earnest Money Sales Agreement between Leventis and
Jimmy P. Brown is attached hereto as Exhibit '"C" and
incorporated herein by reference.

8. Sometime during early October and prior to October
28, 1986 Mr. Phillip M. Arlt, an officer of G.G.A., orally
advised Leventis by telephone that G.G.A. would exercise its
Option To Purchase And Right To First Refusal by matching the
bonafide offer of $210,000.00.

9. Notwithstanding this conversation, by letter dated
October 28, 1986 Leventis advised Plaintiff that Mr. Jimmy P.
Brown, the prospective buyer of the property, had rescinded and
withdrawn his offer. The letter further advisea Plaintiff that
Leventis did not consider herself bound to sell the property to
Plaintiff at the price of $210,000.00. A true and correct copy
of said letter 1is attached hereto as Exhibit "D'" and
incorporated herein by reference.

10. By letter dated November 21, 1986 Leventis advised
Plantiff that she had proportedly received a bonafide cash offer
from James P. Pappas doing business as Janus Associates of
$250,000.00 for the purchase of the premises. A true and

correct copy of said November 21, 1986 letter is attached hereto

as Exhibit "E" and incorporated herein by reference.



11, By letter dated December 6, 1986, Plaintiff, by and
through their respective attorneys Bamberger, Foreman, Oswald
and Hahn advised Leventis that Plaintiff was exercising its
option to purchase the premises at the price of $210,000.00. A
true and correct copy of said Decembr 6, 1986 letter is attached
hereto as Exhibit "F" and incorporated herein by reference.

12. Following the alleged offer of James P. Pappas, dba
Janus Associates, Plaintiff made several attempts; it negotia-
tion to enforce its option right to purchase the property for
$210,000.00.

13. Levent:i., continued to refuse to allow Plaintiff to
purchase the property for $210,000.00 and insisted on selling
the property to James P. Pappas, dba Janus Associates. In order
to prevent Defendant from selling the property to James P.
Pappas, dba Janus Associates, Plaintiff, on February 17, 1987
tendered a second notification of intent to exercise its Option
To Purchase by delivering a letter notifying Defendant of such.
A true and correct copy of that letter is attached hereto as
Exhibit "G" and incorporated herein by reference.

14. That letter dated Februaty 17, 1987 specifically
reserved all of Plaintiff's rights and remedies to enforce its
option to purchase the property for $210,000.00 as previously

demanded pursuant to Article XIV of the lease agreement.



15. On February 17, 1987 counsel for Defendant hand
delivered an acceptance of Plaintiff's notice of vxeri ise of
option to purchase. A true and correct copy of said letter is
attached hereto as Exhibit "H" and incorporated herein by
reference.

16. Subsequent transactions transferred title in the
property to Plaintiff after the payment of $250,000.00,
$40,000.00 of which was paid under protest, | ., the Plaintiff.

CAUSE OF ACTION
(Breach of Contract)

17. Plaintiff realleges and incorporates herein all
allegations contained in paragraphs 1 through 16 above.

18. The Option To Purchase And Right To First Refusal
contained in Article XIV of the Lease‘was specifically bargained
for and constituted a material part of the consideration for the
execution of the Lease by Plaintiff.

19. Plaintiff timely exercised within the ninety (90)
days provided for in Article XIV its option to purchase the
property for the purchase price of $210,000.00.

20. Having granted Plaintiff an option to be exercised
within ninety (90) days after receipt by Plaintiff of written
notice from Leventis of a honafidc offer to purchase the
property, Leventis' notice of purported recision of the bonafide

offer by the offeror Jimmy P. Brown does not extinguish



Plaintiff's option to purchase on the same terms and conditions
as Leventis was willing to sell to the offeror, Jimmy P. Brown,
those terms including a sales price of $21C, 100 00,

21. Plaintiff, having constructed a Wendy's O0ld
Fashioned Hamburger restaurant on the premises and having
established a viable business at the location could not
adequately be compensated by damages for the breach of the Lease
on the part of Leventis in refusing to sell the property to
Plaintiff at the option price of $210,000.00.

22. Refusal on the part of Leventis to allow Plaintiff
herein to exercise its option to purchase the property for
$210,000.60 constituted a repudiation and breach of the Lease
agreement.

23. Plaintiff was justified in making 1ts -lection to
match with full reservation of rights the alleged bid of James
P. Pappas, dba Janus Associates in order to mitigate its damages
under the breach by Leventis.

24. Plaintiff is therefore entitled to judgment against
Defendant for the principal amount of $40,000.00 which
represents the difference between the forced purchase price of
$250,000.00 and the price of $210,000.00 to which Plaintiff was
entitled under the proper exercise of 1ts purchase option
pursuant to its letter to Defendant dated December 6, 1986.

25. In addition, pursuant to the provisions of Article

XVII, Plaintiff is entitled to 411 award for its costs and

6



CERTLFICATE OF MAILING
I hereby certify that I sent a true and correct copy of
the foregoing Amended Complaint, postage prepaid, on the 1&%&;
day of ?UN&_ , 1987 to the following:

Nick J. Colessides
466 South 400 East

Salt Lake City, Utah 84111-3303
Attorney for Toula K. Leventis

D dans B




REAL ESTATE CROUND LTASE

THIS TNDEMTURE OF LEASE, made and entered into this

9th day of September , 1976, by and between TOULA K.
LEVENTIS, of Salt Lake county, Utah, hereinafter referred to
as "Landlords", whether one or more, and G.G.A., Inc.

, an Indiana corporation,
with its principal office and place of business in the City
of Evansville, Vanderburgh County, Indiana, hereinafter referred
to as "Tenant", WITNESSETH THAT:

Landlords, for and in consideration of the covenants
and agreements herein contained and set forth to be kept
and performed by Tenant and subject to and upon the terms
and conditions hereinafter set forth, do hereby lease, let
and demise unto Tenant, and Tenant does hereby take and
hire of and from Landlords the following described real
estate situated in the City of Salt Lake, = °' ~ ke County,
State of Utah, to-wit:

A certain tract or parcel of real estate containing
Thirty-six Thousand Eight Hundred Seventy-two (36,872)
square feet, more or less, said tract or parcel beimg
more commonly known and referred to as 550 East 4th
South and 418 South 6th East, Salt Lake City, Utah,
and said real estate being more particularly described
in Exhibit A attached hereto and made a part hereof,

which real estate is hereinafter referred to as the "demised
premises:.

TO HAVE AND TO HOLD said demised premises unto Tenant
for the period commencing as of the date hereof and extending
to the first day of February ., 1977, (said latter
date being the "commencement date") plﬁs a term of twenty-five
(25) years commencing on said commencement date, with the right
to extend said term as hereinafter set fcrth, all upon and
subject to the limitations, terms, covenents, provisions and
conditions hereof as hereinafter set forth.

I.
RENTAL

Tenant covenants and agrees to péy to Landlords, with-
out demand, at such place -as Landlords may, from time to time,

EXHIBIT A



desigrate in writing, and Landlords agree to accept, as
rental for the demised premises during the term of this
lease the sums set forth in the following schedule:

A.

For a period of four (4) months after the
execution of this lease, no rental has to be
payable by the Tenant hereunder and the Land-
lords will make monthly payments to XXXITEX Tenant
miYnk of Nine Hundred Dollars ($900.00) per
month for said period of four (4) months.

The sum of Twelve Thousand Dollars ($12,000.00)
per year, net rental, payable at the rate of One
Thousand Dollars ($1,000.00) per month in advance
on the first day of each calendar month for

the first five (5) years of said term.

The sum of Thirteen Thousand Two Hundred Dollars
($13,200.00) per year, net rental, payable at

the rate of One Thouseénd One Hundred Dollars
($1,100.00) per month in advance on the first

day of each calendar month during the 6th through
the 10th years of said term.

The sum of Fourteen Thousand Four Hundred Dollars
($14,400.00)" per year, net rental, payable at

the rate of One Thousand Two Hundred Dollars
($1,200.00) per month in advance on the first
day of each calendar month during the 1llth
through the 15th years of said term.

The sum of Fifteen Thousand Six Hundred Dollars
($15,600.00) per year, net rental, payable at
th2 rate of Once Thousand Three Hundred Dollars
($1,300.00) per month in advance on the first
day of each calendar month during the 16th
threough the 25th years of said term%

Thae sum of Sixteen Thousand Eight Hundred Dollars
($16,800.00) per yecar, net rental, payable at

thz rate of One Thousand Four Hundred Dollars
($1,400.00) per month in advance on the first

day of each calendar month during the 26th through
the 35th years (the first two (2] extension terms)
of said lease.

The sum of Eighteen Thousand Dollars ($18,000.00)
per year, net rental, payable at the rate of

Onc Thousand Five lundred Dollars ($1,500.00)

per month in advance on the first day of each
calendar month during the 36th through 45th ycars
(the third and fourth extension tcrms) of said

leasec.
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H. The sum of Nineteen Thousand Two Hundred Dollars
($19,200.00) per year, net rental, payable at the
rate of One Thousand Six Illundred Dollars ($1,600.00)
per month in advance on the first day of each
calendar month during the 46th through 55th years
(the fifth and sixth extension'terms) of said lease.

The term "year" or “lease year" as used herein shall be con-
strued as meaning and referring to a period of one (1) year
commencing on the first day of the twenty-five (25) year
term of this lease or the anniversary of such date.

Rental not paid within ten (10) days from and after the .
due date thereof shall be payable together with a deliquency
charge in the amount of five percent (5%) of the delinquent
rental.

Notwithstanding the provisions of the proceeding sub-
paragraphs F, G, and H with respect to the rental payable
following the expiration of the initial twenty-five (25) yecar
term hereof, Landlords at their option may request that the
rental for each or any of said ten (10) year periods specified’
in said paragraphs F, G, and H be determined by a board of .
appraisors each of whom shall be realtors or real estate appraisers
engaged in business in the City of Salt Lake, Utah. One of said
appraisers shall be selected by Landlords, one by Tenant and
the third by the two thus first selected. The cost of such
appraisal shall be borne by Landlords. Following the rental
determination by such. board of appraisers, Tenant shall have
the right at its option, for a period of thirty (30) days
following the receipt of written notification of such rental
determination, by written notice to Landlords to elect to
terminate this lease regardless of whether the term thereof
shall have been otherwise extended.

As additional consideration for this lease, Tenant under-
takes and agrees to secure the release of Landlords and the
above described real estate from any further liability under
or by virtue of that certain mortgage indebtedness in favor
of Valley Bank and Trust Company covering the above described
premises, the unpaid principal balance of which is currently in
the approximate amount of Forty-seven Thousand Dollars ($47,000.00),
and which said indebtedness is payable in monthly installments
of Nine Hundred Dollars ($900.00) per month. In furtherance
thereof, Tenant covenants and agrces to pay, as rental,
the sums required to amortize said moxtgage indebtecdness in
accordance with its present terms and from the commcncement date
hereof until the due date of the last installment of said mortgage
indebtedness on April 1, 1981, Landlords shall credit Tenant
with the sum of Nine Hundred Dollars ($900.00) per month against
the monthly rental payments otherwise payable hercunder and the
balance, if any, of said monthly rental payments shall be paid
to Landlords.



As hereinalter more particularly provided, all ad valorem
taxes due and payable commencing with the installment of taxes
due _yovember, 1977 With respect to the above described real
estate, all ad valorem taxes payable with respect to the
buildings and improvements erected or placed upon said real
cstate by Tcnant, and all costs of insurance and repairs with
respect to the demised premises and improvementis, payable dur-
1ng the term of this lease shall be paid by Tenant and the
aforesaid rentals payable to Landlords shall therefore be net
rentals to Landlords.

II.

LANDLORDS' TITLL AND TENANT'S POSSCSSION

Landlords represent and warrant unto Tenant that Land-
lords are the owners of a merchantable record title in fee
simple to the demised premises subject only to existing
easements, highways and rights of way, and the mortgageec
indebtedness aforesaid, and the lien of current taxes, and
that subject to the terms and provisions of this lease,
Tenant shall have and enjoy the quiet and peaceful possession
of the demised premises during the cntire term of this lease.
Landlords shall contemporaneously with the exccation of
this lease furnish to Tenant a standard policy of taitle
insurance showing the demised premiscs to be f{ree and clear
of all liens and encumbrances except as aforesaid.

The right to possession of the demised premises 1is
hereby vested in Tenant effective as of the date of
execution hereof 1f, as of said date, Tenant shall have
secured a release of Landlords and the demised premises
<rom any liability under the real estate mortigage in
favor of Valley Bank and Trust Company and Tenant has
Secured a committment from the City of Salt Lake, Utah, that all
permits necessary or required to construct the proposed
1mprovements upon the demised premises will be 1ssued and
granted.

III.

TAXLS AND ASSCSSHENTS

Tenant shall pay before any finc, penalty, interest or
cost may be added thereto for the nonpayment thercof, all
real estate taxes, assessments, watcr charges, sewer charges,
and other governmental levies and charges, general and special,
oridnary and ecxtraordinary, unforescen as well as forcsecn,
of any kind and nature whatsoever which are assessed, levied,
confirmed, 1mposed or become a lien upon the demiscd premises



or any part thereof, including, but not limited to, all ad
valorem property taxes payablciupon and with respecct to the
demised premises during the term of this lecase, commencing
with the ==-=--: ~installment of 1977 taxes, due and
payable in pyovemher. 1977 ' '+, and all such ad valorem taxes
payable during the term of this lease with respect to any
buildings and improvements erected or placed upon said real
estate by Tenant.T

To the extent permitted by law and not inconsistent
with the requirements of any existing or future mortgage
affecting the demised premises, Tenant shall have the right
to apply for the conversion of any special assessment for
local improvements in order to cause the special assessment
payable in installments. Tenant shall have the right to
execute in the name of Landlords and as attorney in fact
for Landlords (if Landlords after reasonable demand fail
to do so) such agreement or agreements or other instruments
as may be required or necessary to enable payment of any
such spccial assessments in installments. In case any such

- assessments are payable and paid in installments as pro-
vided or permitted by law, then, Tenant shall not be liable
for payment of any installments of such special assessments
payable following the expiration of the term or extension
of the term of this lease if such installments are on an
equal or other periodic basis sc that the total payment
made by the respective parties toward such special assess-
ment is proportionate to their respective periods of
occupancy of the premises.

Tenant or Landlords shall have the right to contest or
review by legal proceedings or in such other manner &s may
be deemed suitable in a tax assessment, rate or charge or
other governmental imposition or charge herein previously
menticned. 1If the proceeding is instituted by Tenant, Tenant
shall conduct the contest promptly at the Tenant's own expense.
If required for the proceeding brought by 7Tenant, the contest
may be brought in Landlords' name. Tenant may defer payment
of a contesced item upon condition that before instituting
the proceeding Tenant shall furnish to Landlords and to any
mortgagee, a surety company bond, cash deposit or other se-
curity reasonably satisfactory to Landlords and the mortgagee
which is sulficient to cover the amount of the contested
itens together with interest and penalties for the period
which such proceedings may be expected to take in securing
payment of the contested items, interest and penalties and
all costs in connection therewith. Notwithstanding the
furnishing by Tenant of such bond or security other than a
cash deposit, Tenant shall.promptly pay the contecled items
if at any time all or any part of the demised premises are
in danger of being sold, forfeited or otherwise lost. The



contest referred to shall inclide appropriate procecdings to
revicew tax asscssmcnts,'appealufrom tax asscssments, orcders
and appeals from any judgments, decrces or orders. All
proccedings taken by Tcnant shall be commenced as soon as
possible after the imposition or assessment of the contosted
item and shall be‘prosecuted‘by Tenant to final adjudication
with dispatch.  Tf there is a refund with respect to any
contested item based on the payment by Tenant, Tcnant shall
be entitled to the refund.’

Nothing contained in this lease shall require that
Tenant pay any inheritance, estate, succession, gift,
franchise, gross receipts, income, profit, or excess profit,
capital stock, corporate or other similar taxes or capital
levy that may be imposed upon Landlords or upon the rent
payable by Tenant hereunder, unless the taxes levied upon
the rent reserved are in lieu of or as a substitute for a
real estate tax upon the demised premises and then only to
the extent that it relieves or reduces Tenant's obligation
to pay real estate taxes; provided, however, that Tenant
shall not be obligated to pay any amount greater than would
have been payable by Landlords had the rent upon which the
substitute tax was levied been the sole taxable income of
Landloxds for the relevant tax year in question.

IV.

BUILDING AMD IMPROVEMENTS

Tenant shall have the right to remove from the demised
premises all buildings and improvements now situated thercon;
provided, however, that the removal or demolition of such
buildings and improvements shall be at Tenant's sole cost
and expense and Tenant shall indemnify and hold Landlords
harmless of and from any and all cost, expense or liability
incurred in connection with or arising in any manner out of
the removal or demolition of said existing building and
improvements; provided, however, that the exercise of said
right shall be conditioned upon release of Landlords and
the demised premises from the mortgage obligation aforesaid
and the issuance by the City of Salt Lake of all necessary
permits required for the construction of the improvements
proposed by Tenant.

Within a rcasonable time following the release of the
aforesaid mortgage indebtedness and the issuance of all
necessary permits by the City of Salt Lake, Tenant at its
sole cost and expense and in compliance with all applicable
laws, regulations and ordinances shall construct, crcct and
install upon the demised premises a restaurant building at a
cost of not less than Eighty Thousand Dollars ($80,000.00)
and Tenant may, in like manner, remove or demolish any such
building, structures or other improvements which Tenant deter-
mines to be delapidated, deteriorated, outmoded or otherwise
inadecquate, provided that in the event of any such removal
or dcmolition Tenant shall promptly thereafter erect, construct



or install upon the demised premises a rcstuurint huilding or
other similar improvements having a value substantially equal
to the value (at the time of removal or demolition) of any
such building, structure or other improvement which shall

be removed or decmolished. Prior to the commencement of the
construction of any such buildings or improvements upon

the demised premises, Tenant shall furnish Landlords with
the plans and specifications for such proposed improvements
and 'the estimated cost thereof. Tenant shall also have the
right, at Tenant's cost and expense, to make a@terations to
and additions to such improvements, provided, however, that
the making of such alterations or additions chall not cause
any default in any then existing mortgage upon the premises.
Prior to the commencement of construction of any such build-
ings or improvements upon the demised premises by Tenant,
Tenant shall furnish to Landlords a good and sufficient cor~
porate performance or surety bond naming both Landlords and
Tenant as obligees conditioned that Tenant and/or Tenant's
contractors will indemnify and save Landlords and the
demised premises harmless of and from any claims for labor
or materials furnished in the erection or construction of
said building and improvements.

Neither Tcnant nor any subtenant shall cause or permit
any mechanic's lien to be suffered or imposed upon the title
to the demised premises on account of or by reason of the
erection, ccenstruction, installation, alteration, rcmovaj
or demolition of any such building, structure or other
improvement. In case of the fillng of any such lien orff
account of any work, labor or material caused to be per-
formed or furnished by Tenant, Tenant shall, promptly after
receipt from Landlords of notice of such filing, either pay
or sufficiently bond the same or procurc the discharge there-
of and Tenant shall also defend on behalf of Landlords and
at Tenant's sole cost and expense any action, suit, or pro-
ceeding which may be brought for the enforcement of any such
lien and Tenant shall pay any damage and discharge any
judgment entered therein and save Laidlords of and from any
claim, loss, damage or expense on aczount thereof.

During the term of this lease Tenant shall own all
improvements placed upon the demised premises. Upon the
termination or expiration of this lease Tenant shall have
no right to remove any of said buildingys or improvements
and all such buildings and improvements than located upon
the demised premises shall thercupon be and become exclusively
the property of Landlords. However, trade fixtures installed
. or located upon the demised premises by Tenant or any sub-
tenant shall remain the property of Tenant or any such sub-
tenant and may be removed from the premiscs; provided, however,
that any damage to the premises caused by sich removal shall
be promptly repaired at the cost and expense of Tenant or
any such subtenant who caused such damage.



V.

EMINENT DOMAIN

In case the demised premises or any part thereof shall
be appropriated by exercise of the power of eminent domain
or conveyed under threat of condemnation by public authority,
Landlords shall be entitled to receive, and shall be paid,
such award as is provided by law with respect to the
appropriation or such conveyance of the land (as distinguishcd
from the buildings and improvements). The entire award with
respect to buildings and improvements shall be made available
to Tenant for the purpose of paying the cost of repairing,
remodeling or altering existing buildings or improvements
upon said land or constructing new buildings or improvements
thereon, provided, however, that in case this lease is ter-
minated on account of such condemnation or conveyance under
threat of such condemnation or in case Tenant shall not
expend such funds for one or more of said purposes with
reasonable promptness following such taking or convecyance,
the amount of such award or portion thereof not so expended
shall be divided between Landlords and Tenant in such
manner that Landlords shall receive that proportion of such
funds equal to the portion of the period of the then current
term or extended term of this lease remaining at the time
construction of such buildings or imprcvements was completed
which elapsed between the date of such complction and the
date of such taking or conveyance and Tenant shall reccive
that proportion of such funds equal to the portion of such
period of time which is subsegquent to the date of such
taking or conveyance.

In case all of the dcmised premises shall be appropriated
by the exercise of the power of eminent domain or conveyance
by reason of threat of condemnation, this lease and the
respective obligations of the parties shall terminate except
that Tenant shall thereupon be entitled to a pro rata refund
of any prepaiid rental as of the date of such taking of said
premises pursuant to the power of eminent domain.

In case a part of the demised premises shall be appro-
priated by “he exercise of the power of eminent domain and
by reason oi such appropriation the use thereof shall be
materially, substantially and adversely affected, Tenant
shall have the right to terminate this lease by the giving of
notice to that effect to Landlords; but if Tenant does not
exercise such right of termination within six (6) months
following the date of such partial appropriation this lease
shall continue in full force and effect as to all of the
real estate covered herchy which has not becn appropriated,
and following such taking fixed rental paybl# hercunder shall
be reduced in proportion to the area so appropriated.
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Landlords and Tenunt cach acknowledge that amounts
recelved or recceivable on account of or by recason of con-
demnation of all or any part of the demised premises shall
be subjcct to the prior rlqhts'ot any mortgagee of the
premises 1n accordance with the terms and provisions of the
morgage held by any such mortgagee.

VI.
DCCAULT

In case Tenant decfaults in respect to 1its covenants
to pay rent or in respect to any other of i1ts obligations
hereunder and 1f Tenant fails to cure such default within
sixty (60) days after written notice of the existence of
such default has been given in writing by Landlords, Land-
lords may thereupon take possession of the demised precmises
and terminate this lease; provided, however, that 1f such
default 1s of a character or kind that 1t would not be
possible for Tenant to cure the same within a pcriod of
sixty (60) days this lease shall not be terminated 1if
Tenant shall within said sixty (60) day period of time
commence in ¢ood faith to cure such default and shall there-
after prosecute the matter of curing such default with
reasonanie diligance; and provided further, that 1f at the
time of any sucl. default the leasehold estate hereby created
1s subject to a mortgage lien of record in Salt Lake County,
Utah, of which Landlords shall have been notified, or 1if
at the time of any such default the premises arc subjecct
to one or more subleases of which Landlouvds have bren
notified, Landlords shall not have the right to and may
not exercise such option or privilege of termination Unless
and until like notice of such default shall have been qiven
and aftorded to such mortgagee or subtenant or subtenants,
which notice may be given at the same time as notice to
Tenant.

In the event Tenant shall fail to cure any such default
or to commence 1in good faith to cure such default within the
period specified above, and Landlords shall give notice of
intent to terminate, then any leasehold mortgagee or sub-
tenant shall have an additional period of sixty (60) days
following the expiration of the aforesaid initial sixty (60)
day period within which to notify Landlords that 1t elects
to remedy the default and to void the election of Landlords
to terminate.

In the eveni of termination by Landlordd, any leaschold
mortygagee shall have a period of six (6) months following
termaination within which to elect to obtain a new lease upon
all of the same terms and condition of the original lcase
upon payment to Landlords of the full amount of all unpaid
rental pursuant to the terms of the original lease. In the
event of such election by any leasehold mortgagee, Landlords
covenant and agree to enter into a new lease with said lcase-



hold mortgagee upon written rcquest therefor and the payment

of unpaid back rental as aforesaid, which such leasc shall have
equal priority with the original lcase. " 1n addition, Land-
lords agree to modify said lease upon request by any leasc-
hold mortgagee, provided that any such modifications shall

not result in any decreasc in rentals or of'the Tcnant's
obligations, nor any decrease in Landlords rights.

Any leaschold mortgagee shall not be required to cure
any default resulting from any act of bankruptcy, insolvency
or similar act on the part of Tenant.

The failure of Landlords to exercise any such option
or privilege of termination at any time shall not be decemed
a waiver of the right of termination in the event of any
subsequent default.

If Tenant shall be in default in performance of any of
the terms oar provisions of this lease {other than the pay-
ment of rental) Landlords, after thirty (30) days' written
notice to Tenant may at any time thereafter perform the same
for the account of Tenant at the cost and cxpense of Tenant,
and Ter.ant shall pay to Landlords on demand any amount pro-
perly paid by I-ndlords in connection with the curing of-
such derfault.

Notwithstanding any termination of this lease by reason
of Tenant's default or otherwise, if at the time of such
termination the premises are occupied by one or more sub-
tenants, and if such subtenant or subtenants shall, after
notice, fail to remedy such default, such subtenant cr
subtenants and each of them shall be entitled to continuc
in the exercise of all rights and privileges granted them
by their respective subleases in accordance with the terms
and tenor thereof (including, without limitation, any and
all rights or privileges to renew or extend the terms of
said sublease or subleases), so long as they shall keep and
perform their respective obligations thereunder. Any such
sublease or subleases effected by Tenant prior to termination
of this lease shall survive termination and shall continue
in full force and effect subject to the terms and provisions
thereof and after such termination Landlords shall be substi-
tuted for Tenant in such subleases and shall be entitled to
exercise all rights of Tenant in and under said subleases
and to collect all rentals and other payments falling due
under such subleases. Any and all such subleascs shall
continue to be binding upon Landlords and said sublessccs,
respectively, as.-though Landlords herein had been the lessor
in each of such subleases.
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LANDLORDS' RIGUT 710 MORTGAGCL DIMISTD PREMISES

Landlords reserve the riqht to mortgage the demised
premiscs; provided, however, that the monthly installment
payments required to amortize any such mortyage indcbtedness
shall in no event exceed the rental payable pursuant to
the terms and provisions hereof and provided further that
Landlords shall secure and deliver to Tenant from any such
mortgagee a written non-disturbance agrecment providing that
the holder of such mortgage will reccognize Tenant or any
subtenant's lease of the demised premises and will not dis-
turb the Tenant or any subtenant's quiet possession of the
premises for so long as Tenant or any subtenant is not in
default of any of the terms and provisions of this lease.

VIII.

ADDITIONAL COVEMNANTS OF TCNANT

Tenant agrees that Landlords shall have no obligation
of any kind or character to maintain or repair any of the
buildings or other improvements which Tenant shall cause to
be constructed upon the demised premises.

Tenant further agrees that Landlord« shall have no ob-
ligation to pay for or furnish gas, eleccricity, water or
other utility services furnished during the principal term
hereof in connection with the demised premises and Tcnant
covenants and agrees to hold Landlords harmless of and from

any and all claims on account of charges for such utility
services.

Tenant covenants and agrees to pay when due all mortg-
age payments required to be paid in connection with any
mortgage loan upon the leasechold estate and any buildings or
improvements constructed by Tenant. If Tenant shall fail to
pay any suc.a mortgage payments, Landlords may pay, but shall
not be oblijated to pay the same; and Tenant shall rcpay to
Landlords vpon demand the full amount of any such payments

made by Landlords, together with interest at the rate here-
inafter specified.

IX.

LIABILITY INSURANCE

Tenant covenants and agrees that it will, at its sole
cost and expense, during the entire term of this lease, kcep
and maintain in full force and effect public liability
insurance with respect to the use and occupancy of the above
described premises, providing insurance with respect to such
claims for injuries to or death of persons or damage or
destruction of property arising out of or by reason of the
use and occupancy of the premises and with limits of not
less than Fifty Thousand Dollars ($50,000.00) with respect
to claims for to property, Three !Hundred Thousand Dollars
($300,000.00) with respect to claims on account of injuries
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e reee v watin LUDPULL LU CLdlS LC njuries to
or dcath of re than one person arising out of .y ono
accident or occurrence and which insurance shall nawe and
designate 'Tecnant or assigns and:Landlords dr their successors
as insureds. In case Tenant shall at any time fail to
procure such insurance Landlords, after thirty (30) days'
written notice to Tenant, may procure the same and any and
all sums paid for such insurance by Landlords shall be and
become immediately due and payable by Tenant upon demand.
Tenant agrees that the amounts and limits of the above
described liability insurance shall be reviewed with Land-
lords at least once each five (5) years during the term or
extension of the term of this lease, and that upon review
the amounts of such limits shall be increased or decreased,
in the light of then existing circumstances, to amounts and
limits which are comparable to amounts and limits of such
insurance then being maintained by reasonably prudent owners
of comparable premises.

X.
NOTICES

Any notice required or permitted pursuant to the terms
and provisicns of this lease shall be deemed fully given or
served if transmitted by registered or certificd mail with
return receipt requested, addressed to Tenant at 4300 Last
Morgan Avenue, cvansville, Indiana 47715, and to Landlords
at the address then fixed by Landlords for the payment of
rent. Elther party may by like written notice at any time
and from time to time designate a differcnt address to which
notices shall subsequently be transmitted to him, her or it.

XI.

DESTRUCTICON OF IMPROVEMENTS -
MAINTENANCE GF HAZARD INSURANCE

Puring the term of this lease, Tenant at its sole
cost and expense shall keep and maintain in full force and
effect fire and extended coverage insurance with respect to
the improvements situated upon the above described premises
in an amount not ;ess than the:value, from time to time, of
the destructible improvements situated upon the demised
prcemises; and Tenant shall furnish to Landlords conies of
policies or certificates with respect thereto evidencing
the procurement and maintenance of such insurance. Any
such fire and extended coverage insurance shall name any
leasehold mortgagee as an additional insured and Tcnant shall
furnish to any such leasehold mortgagee similar copies of
policies or certificates with respect thercto evidencing the
procurement and maintenance of such insurance.

In case of damage to or destruction of any improvements,
the procceds of such insurance shall be used and applied to
repair, restore or rebuild (subject to Tenant's option to
terminate as set forth below), as the case may reguire, such
improvements.
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The occu.once of dnmage'tp such improvements by fire
or other casualty shall not be cause for termination of
this lcase (subject to Tenant's option to tcerminate as set
forth below in the event of total or substantial destruction)
nor shall there be any abatement of rent on account of any
such damage. In case such improvements are totally or sub-
stantially destroyed by fire or other casualty, and if the
leasehold estate shall be subject to no unpaid mortgage
indebtedness, Tenant at its option may terminate this lease
by notice in writing given within sixty (60) days following
the occurrence of such destruction and in such casec Tcnant
shall be released and discharged of and from any and all
liability with respect to the payment of rental or other
obligations hereunder accruing subsequent to such destruction;
provided, however, that in case of such termination (by reason
of Tenant's exercise of its option so to do) all procceds of
hazard insurance with respect to the improvements upon said
premises which shall have been constructed or installed by
Tenant shall be payable to and be tne sole property of Landlords.

XII.

ASSIGNHMENT, SUBLETTING AND ATTORNMLCNT

Tenant shall have the right to sublet any part or
parts or all of the demised premises for use and occupancy
for any lawful purpose; but the term or terwms of any such
sublease or subleases shall not extend beyond the term of
this lease. The interest and estate of any such sublessce
shall not terminate by reason of Tenant's default hercunder.

The leasehold estate hereby created shall be fréely
assignable by Tenant and its assigns and no holder of the
leasehold estate hereby created shall be liable for payment
of rent or performance of any other obligation hereunder
which accrues after the period of time .during which such
holder was vested with title to the leasehold estate hercby
created. Tenant may from time to time without consent of
Landlords assign its interest hereunder, either in whole or
in part, by way of mortgage to any bank, insurance company
or any other lending institution as mortgagee or otherwise.
Any mortgagee acquiring the leasehold estate as provided
above shall be liable for the performance of the obligation
imposed upon Tenant by this lease only during the periods
such mortgagee has ownership of the lcasehold estate or
possession of the prcmises subject tnereto. HMNothing con-
tained in any such mortgage shall release or be dccmed to
release Tenant from the full and faithful observance or
performance of any covenant and condition in this lease
contained and on its part to be observed and performed or
from any liability for the nonobservance or nonperformance
thercof or be deemed to constitute the waiver of any rights
of Landlords hereunder.

-13-



Landlords agree that their fce title in the premises
shall be subject and subordinate to any sublcases made
between Tenant and subtenants occupying space in the demiscd
premisey and to any rcncwals, modifications, rcplacements
and extcnsions of said subleascs with said subtcnants.
Landlords agrec to exccute any further documents necessary
to ratify the said subordination.

XIII.

OPTIONS TO EXTEMND

So long as Tenant is not in default herceunder, Tenant
shall have and is hereby granted options to extend the term
of this lease for six (6) additional periods of five (5) years
each, upon the terms, provisions and conditions contained and
set forth in this lease. The first of said extended terms
shall commence on the day following the expiration of the
initial twenty-five (25) year term of this lease. Said
options to extend shall be automatically exercised and the
term extended without notice to Lardlords from Tenant. In
the event Tenant does not desire to extend this leasc after
the initial term or any extended term, Tenant shall give
written notice to Landlords of its election not to extend
this lease, which notice shall be given not less than one
hundred eighty (180) dzvs prior to the evpiration of the
initial term or the then extended term.

XIV.

OPTION TO PURCIIASE
AND RICHT TO FIRST REFUSAL

At any time following the expiration of the initial
twenty-five (25) year term hereof, and so long as Tenant is
not in default. in performance hereunder, Tenant_shall_ have
and Landlords do hereby grant unto Tenant, an option to pur-
chase the above described premises upon the terms and con-
ditions herein set forth. In the event Tenant shall notify
Landlords of its intent to exercise such option Lo purchase,
and if Landlords and Tenant shall be unable to agree upon a
purchase price, then the fair market value of the above
described real estate hereby demised shall be determined by
a board of three (3) appraisers, each of whom shall be licensed
realtors or real estate appraisers engaged in business in Salt
Lake City, Utah. One of said appraisers shall be sclected by
L.andlords, one by Tenant and the third by the two so seclected.
The decision of a majority of any such board of appraiscrs
shall be binding and conclusive upon the parties and the cost
of such-appraisal shall be borne equally by Landlords and ‘Tenant.
Following the determination of the fair market value of the
demised premises asg aforesaid, Tenant shall have the option for
a period of sixty (60) days by written notice to Landlords following
the determination of the fair market value to elect to purchase
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the above described premises. In the event of the exercise

of such option, the purchase price shall be an amount equal

to the appraised fair market value of the above described

rcal estate hereby demised. Said purchase price shall be pay-
able in cash on the closing date as hereinafter set forth.

In the event of the exercise of said option by Tenant, the closing
of the purchase and sale shall be consummated with reascnable
promptness thereafter by the payment of.the purchase price to
Landlords and the conveyance by Landlords of said real estate to
Tenant by good and sufficient warranty deed whercby said real
estate shall be conveyed to Tenant free and clear of and from
any and all liens and encumbrances except building and use
restrictions of record, roadways, easements and rights of way,
if any, affecting title to said real estate, all nondelinquent
real estate taxes which sha'l be a lien as of the date of closing,
which said taxes Tenant shall assume and agree to pay and any
liens and encumbrances suffered or imposed by Tenant. In the
event of the exercise of such option and consummation of a sale
of said premises pursuant theretu, rental hereunder shall be
payable to the date of closing of said szle and any prepaid
rental referrable to.the period of time following the date of
the consummation of such sale shall be refunded by Landlords to
Tenant.

Landlords further covenant and agree that in case Land-
lords shall at any time during the term of this lease- as the
same may be extended intend or desire to sell Landlords'
estate in the demised premises, or if Landlords shall receive
a bona fide offer to purchase said demised premises, Landlords
shall first notify Tenant of such desire and intert or of
such offer and the price at which and the terms upon which
Landlords are willing to sell such estate. EBQEQQEQQL_EEEEEE__\
shall have the_option, to be exercised within ninety (90) days —
after receipt. by Tenant of written notice from the Landlords
to elect to purchase the demised premises and all of Land-
lords' right, title and interest theretin for such price
and upon such stated terms and conditions. If Tenant exercises
said option within said ninety’ (90) day period of time, the
closing of the purchase and sale shall be consummated with
reasonable promptness thereafter. If Tenant shall not exercise
said option. Landlords shall have the right to conclude a sale
of their intzrest in the demised premises for a price not
less than and upon terms not more favorable than the price
and terms s:ated in such notice; provided, however, notwith-
standing the failure of the Tenant to exercise such option
after notice from the Landlords or any subsequent owner or
owners of the demised precmises, the Tenant's option to pur-
chase aforesaid and Tenant's right of first refusal as herein
contained shall remain in force and be binding upon any
subsequent owner or owners of the dcmised premises to the
same extent as if said subsequent owner or owners were the
Landlords named herein.



XV.

ZONING AND PERMITS

Landlords further covenant and agree that in tﬁe
event Tenant is unable to.secure all necessary permits
required for the construction of the buildings and impr@ve—
ments proposed by Tenant within thirty (30) days fgllow;ng
execution hereof, Tenant shall have the absolute rlgh; at
its discretion to elect to terminate this lease in wbx;h
event Tenant shall be released from any and all liability

hercunder.

XVI.

SUPPLEMENTARY AGREEMENTS

Tenant agrees that at any time and from time to time
unpon not less than ten (10) days' prior written request by
Landlords it will execute, acknowledge and deliver to Land-
lords, and Landlords agree that at any timc and from time
to time upon not less-than ten (10) days' prior written
regquest by Tenant they will executc, ackncwledge and.de-
liver to Tenant a statement in writing certifying that this
lease is unmodified and in full force and effect (or if
there have been modifications that the same is in full
force and effect’ as modified and stating the modifications),
and the dates to which the fixed rent and other charges
have been paid in advance, if any, aid whether or nct there
is any existing default by Tenant wi:h respect to any sums
of money required to be paid by Tenant under the terms of
this lease, or notice of default served by Landlords, it
being intended that any such statement delivered pursuant
to this paragraph may be relied upon bv any prospective pur-
chaser of the fee or leasehold estate or by any prospective
or existing mortgagee or assignee of any mortgagee of the
leasehold estate. If any such certification by Landlords
shall allege nonpcrformance by Tenant, the nature and extent
of such nonperformance shall be sumrarized thercin. In case
either party shall fail to execute, acknowledge and deliver to
the other such statement within ten (10) days after such re-
quest is made in writing it shall be conclusively presumed
a certification that this lease is unmodified and in full
force and effect and that all rental has been paid and
that there is no existing default.

Landlords covenant and agree they they will exccute
any and all instruments which may be requircd of Landlords
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in connection with the granting of eascments (affecting

the demised premises or any strect adjacent thecreto) in
favor of utility companies for purposes of the installation
of water, gas, steam, electricity, telephone, scwage or
storm drainage serving or for the benefit of the demised
premises.

XVII

MISCELLANEQUS PROVISIONS

Landlords and Tenant each hereby aqree to execute and
deliver upon demand any and all instruments which may be
reasonably required or necessary to give further assurance
of the covenants and agreements herein contained and sct
forth.

Notwithstanding any of the provisions hereof which
might be construed to the contrary, this lease shall not
be cancelled, surrendered, or any of the provisions thereof
modified without the express written consent of any mortjagee
of the leasehold estate of Tenant.

In case Tenant shall hold over after the expiration
of the term of this lease such tenancy shall be deemed to
be from month to month only but otherwise upon and subject
to the terms, covenants and conditions herein contained.

The time or times herein specified within which Tenant
is required to perform any act or to do any thing shall be
and they are hereby extended for periods of time equal to
the period of time during which performance is delayed
directly by reason of strikes, lockouts, riots or insur-
rection, acts of God or other causes or conditions beyond
Tenant's control.

Landlords shall have and are heceby given and granted
the right to enter upon the demised oSremises at all reason-
able times for the purposes of inspecting the condition
thereof.

The parties agree that promptly following the execution
and delivery of this agreement they will make and enter into
a short form of lcase for purposes cf recording wherein there
shall be set forth thc legal description of the demised pre-
mises, the tecrm of this lease and such other provisions
hereof as shall be agreed upon by the partieés.

In case of termination of this lease for any reason,
Tenant covenants and agrees that it will promptly exccute,
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in recordable form, a release of this lease so as to provide
to La: dlords record evidence o£ such termination.

In case Landlords or Tenant shall be required to resort
to litigation on account of any breach or default in per-
g¢ormance hereunder and shall be successful in such litiqgation
the judgment in such litigation shall include an allowance
to the successful party or parties for all costs and expenses
including reasonable attorneys' fees paid or incurrcd by such
pafty or parties in connection with such litigation.

XVIII.

SUCCESSORS AND ASSIGNS

The terms and provisions herecf shall be and constitute
covenants running with the title to the real estate described
above, and shall inure to the benefit of and be binding upon
the Trespective successors and assigns of the parties. Any
pafty hereto shall have the rigat at any time to sell, trans
feL, assign, ‘or convey his, her or its iuterest (whether fLP,
1edsehold, or otherwise) in the demised premises (but subject
to the option to purchase and rights of first refusal herein-

above set forth) to any person, firm or corporation; and upon
the making of any such sale, transfer, assignment or convey-
ance such party shall cecase to be liable hereunder on account
of any liability or obligation which would otherwise have
accrued following the date of such sale, transfer, assiqn-
meht, or conveyance; provided, however, that any such sale,
transfer, assignment or conveyance shall be subject to the
terms and provisions of this agrecment which shall be binding
upon any pucchaser, transferee or assignee.

IN WITNESS WHEREOF, Landlords have herecunto set their
hands and s:2als and Tenant has caused the execution hereof
and the affixing hereto of its corporate scal by its duly
authorized officers pursuant to authority of its Board of
pirectors as of the day and date first above written.

Gl A 2 o

Toula K. Levehtis

(SEAL)

"Landlords"
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G.G.A., Inc. .4

lts____ president
%

ATTEST:

HQM‘EM’

QQCIEta¥

"Tenant"

STATE OF UTAH )

)SS:
COUNTY OF SALT LAKE )

Beforc me, the undersigned, a Motary Public, in and for
said County and State, personally appeared the within named
TOULA K. LEVENTIS and acknowledged the execution of the above
and foregoing instrument.

'WITNESS my nand and Notarial Seal th'3'9tn

Saptamber , 1976. ) RO T —
— 3
S——
.///' Notary Publi
My Commissioyxéires: Residing fn Salt Lake City, Utsh.
ob 1 .
STATE OF INDIANA )

)ss:
COUNTY OF VANDERBURGH )

Before me, the undersigned, a Motary Public, in and for
said County and State, personally appeared the within named

G.G.A., Inc. , an Indiqna corporation
by Andrew Guagenti , its - President ~and
Robert E. Griffin , its Secretary _ who

acknowledged the exccution of the above and foregoing instrunent
pursuant to authority of its Board of Directors.

WITNESS my hand and Motarial Scal this 13th day of

_September ' » 1976.
= 4
Lf 3665—-—’“\}(«/

. Notary Public
My Commission Expires:

March 18, 1979
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TOULA K. LEYENTIS

2875 Crestview Drive
Salt Lake City, Utzh 84128

September 15, 1936

Mr. Phil Arlt

G.G.~. Incorporated

Wendy's 01d Fashicned Hamburgers
232 South Main Strest

Szlt Lake City, Jtah 84101

Re: Property located at 550 East 400 South a&nd 412 South €02 East,
Selt Lake City, Utanh 84102.

Dear Phil: -
omolianc= with the terms set forth in Article XIV cf the "R=z]
ound Lzzse" mede and entered into on September 9, 1976, bv nd
€.G6.A., Inc. as Tenant and Toula K. Leventis es Lancloru,
rez] properiy locztsd at 550 East 400 South anc 418 Scuth 630
t Lexe City, Utah, I am writing this to inform you thet I
@ tene Tice offsr tTor the purchasz of the zdove c:zat
Mr. Jimmy P. Brown, a reputadie Selt Lzks City businss
nzl frisnd, has mace zn oifer U2 purc
I am enclosing a copy of thel Earnes
copy of Mr. Brown's check for $5
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st Money Aﬂr—e:snt
,000.00 for your
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X
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L) A
) A om
wr
) 137
[V RTINS

(@]
Qo
]
-

3
-

Sincszraly yours,

R —~ 3

e N\

Tcuia K. Leventis

cc: Mr. Andy Guagenti, Secretary, 6.G.A., Inc.
Mr. Robert E. Griffin, Treasurer, G.G.A., Inc.
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ZARNEST MONEY SALES AGREEMENT
Legend  YesiX)  No(O) EARNEST MONEY RECEIPT

OATE: Sept. 9, 1986

The undersigned Buyer JIMMY P. BROWN

: hereby deposits with Bro
as EARNEST MONEY. the amountof _Eiva - Thousaad—Delltars L Dollars (s _S_000 ¢
hich

shall be deposited in accordance with applicable Stat

in the form of a eahaal
=3 red e oUe

Received by |

Brokerage Phone Number
OFFER TO PURCHASE

1. PROPERTY DESCRIPTION The above stated EARNEST MONEY is given 1o secure and abply on the purchase of the property situated at
572 East Fourth South in the City of __Salt Lake City County of _Salt Lake )
subject 0 any restrictive covenants, zoning regulauans, utility or other easements or ngnts of way, government patents or state deeds of record approved by
in accordance with Section G. Said property is more particularly described as' A ~arrael af 1;1—@ AakAaiit 41 ")n,q sq fr ar Q0+

- ~ 1

CHECKX APPLICABLE 30XES: description.
O UNIMPROVED REAL PROPERTY (O Vacant Lot O Vacant Acreage O Other

XC IMPROVED REAL PROPERTY X Commercial O Resicenual O Condo QO Other
(a) Included items.

Unless excluded below, this sale shall inc/ude all fixtures and any of the items shown in Section A if presently attached to the pro
The following personai property shall aiso be included in this sale and conveyed under separate Bill of Sale with warranties as 10 title:

(b) Excluded items. The following items are specifically excluded from this sale: NO exc:(lusions . Buver acknowledges Real
Tewae md T

: 7 * :.v o L84} —3 ’; s . c “ S T”":
) ComperasignuRanesnant otdia riten® Batter represents that the propefty includes the following improvements in the purchase
K public sewer Lconnected Lwell Tconnected Xother ¥leiecincity ¥J1connected
g sesuc1ank g connected & irrigation watery secondary System & ingress & egress by private easement
& other sanitary system = of shares Company — = dedicated road (gpaved
Epubhc water Szconnecied & TV antenna gd master antenna g prewirad %< curb and gurar
o snvate water & connected g.natural gas }';'connec:ed c":other rights

(d) Survey. A cerufied survey Tshall be furnisned at the expense of prior to closing, Tshall not te furm

(e} Buyer Inspection. Buyer has made a visual inspection of the property and subject 10 S%cnon 1 (c) above and 6 below. accepts it in its presznt ohy
‘ .
1

condition, except:

2. PURCHASE PRICE AND FINANCING. The total purchase price for the property is_.TwalHundrad Ton and No /100

Dollars {$ jin,ﬁ"\ﬂ a0 ) which shall be paid as fcilc
35— 5.000. 00 whicn represents the aforedescribed EARNEST MONEY DEPOSIT: |
$ 203,000, 00 reoresenting the approximate oalance of CASH DOWN PAYMENT at closing.
S === representing the approximate balance of an existing mongage. wust deed nate. real estate contract or other encumbrance to be assu
= by buyer. which obligation bears interest at __N /& % per annum with monthly payments of $ 2L /A
e whicn include: Cprincipal:  Tinterest: Crtaxes: Zinsurance: Cconco fees:  Zother
3 — representing the aporoximate balance cf an agditionai exisung mengage. trusf deed note, real estate contract or other encumbrances 1z
assumed by Buyer, which abligauon bears interest at ._\l/_A__ % per annum with monthly pavments of $
which include: T principal; Cinterest; taxes: Cinsurance: Ccondoteess Cotner .
s represenung balance. if any, including proceeds from anew _N/A  loan. to be paid as follows:¥ar_as dirsctad by

Seller angd anproved by Ryver

1

Otner _N/A i‘

ul

-

3 210,000.00 TOTAL PURCHASE PRICE

If Buyer s required to assume an underlying obligaticn and/or obtain outside financing. Buyer agrei‘es to use best efforts to assume and/or procure same anc t
iHer is made subject 10 Buyer quahifying for and lending institution granting said assumption and/ or {“inancmg. Buyer agrees to' make application withun __30 /A

lays after Seller’s acceptance of shis Agreement, 1o assume the underlying obligation and/or obtain thé new financing at an interest rate not to exceed M.L8

t Buyer does not qualify for the assumpuon’and/ar financing within _;L,LA___ days after Seller’s acceptance of this Agreement. this Agreement shall 2e voical
t the option of the Buyer or Seller upon written notica. . i

Seller agrees topay $ N/A_ _ towards Buyer's total financing and closing costs. including. but not limited to. loan discount points.
It this Agreement invoives the assumption of an existing loan or obligation on the propenty. Section F shall apply.

EXHIBIT



——- - - = egrees ww o lunuan YUUU 40T Markemaple tit
prupG iy, UUlSLL 10 BNCUMDrances ana except: qoted herein, evidenced by T a current poh{:y of ut .urance in the amount of purchase price C an
of title brought current, with an attomey s opinic See Section H) ‘

4 INSPECTION OF TITLE. In accordance with Section G. Buyer shall have the opcoqumw to inspect the title 10 the subject progsry 'pnct 10

Buyer shall take title subject to any exisung restnctive covenants, including condominium resx‘ncnons (CC & R’s). Buyer O has O has not reviewed an
minium CC & R’s prior 10 signing thes Agreement. ‘

S VESTING OF TITLE. Title shall vest in Buyer as follows _Jimmy P. Brown or affiliate designated at closing.

6. SELLER WARRANTIES. In addition to warrantes contained 1n Section C. the following items are also warranted: —2_2 None

Exceptions 1o the above and Section C shall be hmited to the following®

7. SPECIAL CONSIDERATIONS AND CONTINGENCIES. This offer 1s made subject to the following special conditions and/or conungencies whi

be sausfied prior to closing' Bath parties shall he responsible for paying their cun legal consulting, or
] £ ; s th thi o . Al ; nall - real estatabrokeraga

carmissian li‘,l tvanicallsy pﬂ'{r{ by sellar
s P

1

8. CLOSING OF SALE. This Agreement shall be closed on or before X% : .19 at a reasanable location to Se design.
Seller subject 10 Secton G Upon demand Buye: shall degosit with the Escrow Closing Office all documents necessary 10 complete the purchase in acct

with this Agreement. Prorations set fortn in Section R, shall be made as of C date of possession ¥ date of closing D other %% _as mutuallyv agre
ar_before Decemher 10, 108A Closing to he done by Ilrah Title Company = 620 east AQQ sourh

9. POSSESSION. Seiler shall deliver possession to Buyer on ——ealeogine—— uniess extended by written agreement of pames.Slc » U
=]

10. GENERAL PROVISIONS. Unless otherwise indicated above, the General Provision Sections on the reverse side hereof are incorporated ir
Agreement by reference

11. AGREEMENT TO PURCHASE AND TIME LIMIT FOR ACCEPTANCE. Buyer offer;

shall have unul __________ (AM/PM) .18 . to accent this off
EARNEST MONEY to the Buyer

Signature of Buyer Cate 5‘9“3‘“’%/7’5“”' JiL'EL(I{’ P. Brown
v

CHECK ONE

T ACCEPTANCE OF OFFER TO PURCHASE. Seiler hereby ACCEPTS the foregoing offer on tne terms and conditidns soecified anove.

pyrchase the proper n tfie Zbove terms and conditons
and the Agent shall reu

tceoted, this c¥ér sh

OREJECTION Seller hereby REJECTS the foregoing offer — (Setler s Inals)

CCOUNTZR OFFEZR Seuer heredy accents the foregoing offer SUBJECT TG the excepticns or moaifications as specified below or in the anacnea Agaendur
presents said COUNTER OFFER tor Buyer s accepiance. Buyer shall have unul (AlM /P M) .19 to accept me
specified below

= -
- 7
Date — /—'—'\-/7(/ w .
¢ d

Tme — —  ___ (AM-PM) Y \/A-«x.éc., \. —AL —ou—vi:/

Signature of Seller \2“ . Signature of Seller

CHECK ONE Toula K. Leventis

Z Buyer acceots the counter offer

= Buyer accepts with modifications on attached agdencgum

Qawe —

Time (AM-PA) Signature of Buyer Signature ot Buyer
COMMISSION. The ungersigned hereoy agrees to pay 0 ; (Eroxe

3 commuission of as consideration for tne erforts 1n procunng 3 buyer

|
Siagnature of Seiler Date Signature of Serler

DOCUMENT RECEIPT

State Law requires Broker to furmish Buyer and Seller with copies of this Agreement bearing all signatures. (One of the following alternatives must tner
be completed) ’

A T acknowiedge receict of a final copy of the foregoing Agreement bearing all signatures

SIGNATURE OF SELLER SIGNATURE OF BUYER
Date Date
Date Date
B O personally causea a final copy of the foregoing Agreement bearing all signatures 1o be mailed on 19

Cerufied Mail ana return receipt attached hereto to the O Seller J Buyer Sent by,

Page three of a four page form Seller s Initials { ) ( ) Date Buyer s Intials ( M ) Date



EXHIBIT "A"

PARCEL 1:

Commencing at the NE corner of Lot 7, Block 33, Plat B, SLC Survey,
thence West 2.5 Rods; thence South 20 Rods; thence East 2.5 Rods;
thence North 198 feet; thence East 165 feet; thence North 79.25
feer; thence West 114.25 feet; thence North 52.75 feet; thence
West 50.75 feet to beginning.

PARCEL 2:

Commencing 8 Rods from the Northeast Cornmer of Lot 8, Block 33,
Plat B, SLC Survey; thence South 45.5 feer; thence West 10 Rods;
thence North 45.5 feet; thence East 10 Rods to beginning.



TOULA K. LEVENTIS

2875 Crestview Drive
Salt Lake City, Utah 84108

October 28, 1986

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Phil Arlt

G.G.A. Incorporated

Wendy's 0ld Fashioned Hamburgers
232 South Main Street

Salt Lake City, Utah 84101

Re: Rescission of offer to purchase the property 1§cated at 550 East 400 South
and 418 South 600 East, Salt Lake City, Utah 84102

Dear Phil:

I have been informed by Mr. Jimmy Brown, the prospective buyer of the property
.at 572 East 400 South, Salt Lake City, Utah (see my‘earlier letter of September
15, 1986), that his offer has been rescinded and withdrawn; accordingly I have
returned the earnest money deposit to Mr. Brown.

I do want to sell my property and will entertain new offer(s) to sell it; accordingly

I do not consider myself bound to sell at the price of $210,000.00. Thank you
for your consideration.

Sincerely yours,
—_— .
Toula XK. Le#entis

cc: Mr. Andy Guagenti, Secretary, G.G.A., Inc.
Mr. Robert E. Griffin, Treasurer, G.G.A., Inc.

EXHIBIT D



TOULA K. LEVENTIS
2875 Crestview Drive
Salt Lake City, Utah 84108

November 21, 1986

Mr. Phil Arlt CERTIFIED - RETURN RECEIPT REQUESTED
G.G.A., Incorporated

Wendy's 01d Fashioned Hamburgers

232 South Main Street

Salt Lake City, Utah 84101

Re: Property located at 550 East 400 South and 418 South 600 East, Salt Lake
City, Utah 84102 -- Receipt of $250,000 offer to purchase this property

Dear Phil:

In compliance with the terms set forth in Article XIV of the “Real Estate
Ground Lease' made and entered into on September 9, 1976 by and between G.G.A.,
Inc. as Tenant and Toula K. Leventis as Landlord, covering real property lo-
cated at 550 East 400 South and 418 South 600 East, Salt Lake City, Utah, I am
writing this letter to inform you that I have received a bona fide cash offer
of $250,000 for the purchase of the above-captioned property. Janus Associates
is a Salt Lake City based investment group headed by Dr. James P. Pappas and I
have been assured that the transaction can be closed on a cash basis before the
end of this year which is important to me because of the change in the tax laws
covering capital gains which I understand will be in effect as of January 1,
1987. Enclosed is a copy of the Earnest Money Agreement covering this trans-
action for your information.

My advisers tell me the buyers understand your continuing rights as lessees of
the property and your interest in the improvements thereon as well as your
option to purchase detailed in Article XIV of our lease. The nominal §1,100
per month rent you are now paying me under the lease underscores the importance
to me and my family of closing this transaction at the earliest possible date
that we might benefit from much needed improved financial circumstances from
this property.

As you know, I have been desirous of selling this property for a long time and
know that you and your associates, Mr. Guagenti and Mr. Griffin, have discussed
your possible interest in purchasing the subject property on various occasions
in the past. Because of previous evaluations by you, I would hope that you
could make your decision within two or three weeks. It would be a real cour-
tesy to me and greatly appreciated if you could respond to this communication
within a maximum of thirty days rather than the ninety days provided for in
Article XIV of our Lease Agreement.

Thank you in advance for your anticipated cooperation in this matter.

Sincerely yours,

\/ —_—

-

’ r
£4,4..-<.¢.1«_, « o el

Toula K. Leventis

cc: Mr. Andy Guagenti, Secretary, G.G.A., Inc.
Mr. Robert E., Griffin, Treasurer, G.G.A., Inc.

EXHIBIT E



FREOCMICK P BAMBCRGCR
U®03-i19082)

LAW OFFICES OF

BAMBERGER, FOREMAN. OSWALD AND HAHN

708 HULMA Y BUILDING

WILLIAM » FORCMAN

C € OSwaLD. Jm P. O BOX 857

ROBCAT W MAWN

JOMN A BURKE JR EVANSVILLE. INDIANA 47704

JErrmMgyY A RINNEY

GELOACE A POACKH 8 6

MOBCAMT 4 BCCRER

PRESTs wmre December 6, 19

noBEAT T BODKIN ’ TELEPHONE (812) 425-1S91
GEOMAE MONTGOMERY TELECOPIER (B812) 4685 -404)

TCR®Y Q Fammgh

KAROL M. RROMN

MARK £ miLLCR
RODERICK w. CLUTTLR. JN
REVIN J. MCSSMCR

= O = 62

Toula K. Leventis
2875 Crestview Drive
Salt Lake City, UT 84108

Re: Real Estate Situated at 550 East 400 South and
418 South 600 East, Salt Lake City, Utah

Dear Mrs. Leventis:

At the request of our client, the tenant under the Lease
Agreement with you dated September 9, 1976, we have reviewed
the applicable provisions of the Lease Agreement, particularly
the provisions of Article XIV thereof, and vour correspondence
of September 15, 1986; October 28, 1986; and November 21, 1986.

As you are aware and indicated in your September 15, 1986,
letter, that Article of the Lease Agreement specifically provides,
in the event of your intent or desire to sell your interest in
the above-described real estate or the receipt of an offer to pur-
chase the same upon terms acceptable to you, that you are regquired
to first notify the tenant of such intent and such offer and,
thereupon, the tenant has the option, exercisable within ninety
(90) days after receipt of such written notice from you, to elect
to purchase the premises and all of your interest therein upon
the terms set forth in such offer.

As you know, the provisions of Article XIV of the lease in
guestion were specifically negotiated for and constituted a material
part of the consideration for the execution of said lease by our
client.

In your letter of September 15, 1986, you offered to sell the
real estate in question to our client for a purchase price of
$210,000.00."

By your subsequent letter of October 28, 1986, you purported
to rescind that offer, and by your subsequent letter of November 21,
1986, you purported to make a new and different offer to our client,
as tenant.

Based upon our research, and after consultation with our lo-
cal counsel, McKay, Burton and Thurman of Salt Lake City, it is
our opinion that the making of the initial offer by you on Septem-
ber 15, 1986, created in our client a valid and effective option

EXHIBIT F



BAMBERGER, FOREMAN, OSWALD AND HAHN

Toula K. Leventis
Re: G.G.A. II, Inc.
Page 2

to purchase, supported by a good and valuable consideration, the
real estate in question at the price specified in that offer,
which would remain in effect for the contractually stipulated
period of ninety (90) days and would not be subject in any way
to rescission, revocation or alteration by you during the option
period.

Consequently, it is our further opinion that the purported
rescissions set forth in your letters of October 28, 1986, and
November 21, 1986, are not legally effective and would not deprive
our client of the right to exercise its contractual option rights
to purchase upon the terms initially offered.

Consequently, you are hereby notified and advised, on behalf
of our client, G.G.A. Incorporated, d/b/a Wendy's Old-Fashioned
Hamburgers, of its election to exercise its option, which option
is hereby exercised, to purchase the above-described premises and
all of your right, title and interest therein in accordance with
the provisions of Article XIV of the Lease Agreement of September 9,
1976, for the purchase price of $210,000.00 set ferth in vour ini-
tial offer of September 15, 1986.

As an accommodation to you, I have been authorized to ad-
vise you, on behalf of my client, that since it apparently would
be to your benefit for income tax purposes, that it is agreeable
to concluding its purchase of the subject real estate on a cash
basis prior to the year-end.

To that end, the purchase of the real estate in question
will be handled by our local counsel, McKay, Burton and Thurman,
to expedite the matter.

As noted, our client intends to enforce its contractual
rights under the terms of the Lease Agreement and to take any
action required in connection therewith, and should any such
action be necessary, it will, similarly, be handleé by McKay,
Burton and Thurman.

Yours very truly,

BAMBERGER, FOREMAN, OSWALD AND HAHN

, ) ,
'/ﬁviﬂ/—<<j [&,é_wqa fé/r—

ohn R. Burke, Jr.

ya

JRB:kol
cc: Phillip M. Arlt

Andrew Guagenti

Robert E. Griffin

Barrie G. McKay, Esgqg.
CERTIFIED MAIL NO. P 261 314 870
Return Receipt Reguested
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February 17, 1987

Toula K. Leventis
2875 Crestview Drive
Salt Lake City, Utah 84108

Nick J. Colessides, Esgq.
466 South 400 East HAND DELIVERED ANI
Salt Lake City, Utah 84111 CERTIFIED MAIL

Re: Property located at 550 East 400 South and 418 South
600 East, Salt Lake City, Utah 84102

Dear Ms. Leventis and Mr. Colessides:

As you are both aware, this firm represents GGA, Inc.
("GGA") doing business as Wendy's 0ld Fashioned Hamburgers, the
lessee under that certain Real Estate Ground Lease dated Sep-
tember 9, 1976 by and between Toula K. Leventis as Landlord and
GGA as Tenant. GGA is in receipt of your letter dated November
21, 1986 addressed to Mr. Phil Arlt advising GGA of an offer to
purchase the above described property for the amount of
$250,000.00. This, notwithstanding your previous notification on
September 15, 1986 of an option to purchase the property for the
amount of $210,000.00, which option was timely exercised by GGA.

You are hereby notified on behalf of our client, GGA of its
election to exercise its Option to Purchase the above described
property as set forth in Article XIV of the Real Estate Ground
Lease in response to the Notice in your November 21, 1986 letter.
This notification constitutes an unequivocal exercise of GGA's
Option to Purchase the demised premises and all of your right,
title and interest therein, for the price and upon the stated
terms and conditions contained in your notice. This letter will
further advise you that GGA is ready, willing and able to close
the purchase and sell of the above described property with
reasonable promptness at a date, place and time acceptable to
both parties.

You are further notified that GGA hereby specifically
reserves all of its rights and remedies under the terms of that
certain Real Estate Ground Lease and specifically, but not by way
of limitation to, the rights and remedies provided for in Article
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Toula K. Leventis

Nick J. Colessides
February 17, 1987

Page 2

XIV and further reserves all of its rights and remedies under the
September 15, 1986 option and GGA's timely exercise thereof.
Please advise this office at your earliest convenience of date,
time and place for the closing of this transaction.

Sincerely,

McKAY, BURTQN & THU

DLBO05:1s

CC: Phil Arlt
Andrew Guagenti
Robert E. Griffith
John R. Burke, Jr.



LAW OFFICES

Nick J. COLESSIDES
466 SOUTH 400 EAST
SALT LAKE CITY, UTAH 8411 {

801 821-4441

February 17, 1987

Mr. David L. Bird

Attorney at Law

Suite 1200 Kennecott Building
10 East South Temple Street
Salt Lake City, Utah 84133

GGA, Inc. HAND DELIVERED AND
4300 East Morgan Avenue CERTIFIED MAIL
Evansville, Indiana 47715

Re: Notice of exercise of Right of First Refusal dated
February 17, 1987 of the real property located at
550 East 400 South and 418 South 600 East, Salt Lake
City, Utah, by David L. Bird, Attornev for GGA, Inc..

Gentlemen:

I am in receipt of your notice of your election to exercise
your right of first refusal and purchase the above referenced
real property as per my client's notice to you dated November
21, 1986, for the purchase price of $250,000.00.

In connection therewith and in accordance with the applicable
provisicns of the lease, I have instructed Western States
Title, 370 East 500 South, Salt Lake City, Utah 841il1l,
Attention Michael Jensen, to act as the closing agent; I have
also instructed the closing agent to make a determination as
to any amounts which are due and payable as an encumbrance
upon the property, and to pay any and all amounts due to any
third parties from the proceeds to be received from the
buyer, so that seller may deliver to you title free and clear
of any financial encumbrance and subject ornly to standard
exceptions. At my reguest a preliminary title report is
being prepared and will be delivered to your local counsel on
or before Thursday, February 19, 1987; a standard policy of
title insurance will be issued to the buyer.

Accordingly, I have instructed Western States Title to
prepare a Warranty Deed together with a closing statement and

EXHIBIT H



Mr. David L. Bird
GGA, Inc.
February 17, 1987
page two

requested that the closing take place on Thursday, February
26, 1987, at the hour of 2:00 o'clock p.m., at the offices of
Western States Title at the within shown address.

You are requested to supply to Western States Title Company
Bankable funds in the sum of $ 250,000.00, on or before
Thursday February 26, 1987, but in any event prior to the
time of closing.

If you fail to deliver bankable funds to the closing agent as
requested herein, it shall be deemed to be and shall be a
material breach of your election to purchase, and my client
will be free to consummate the transaction with JANUS
ASSOCIATES. Time is of the essence in the performance of
your obligation to pay the funds to the closing agent.

Singerely,

h
LA
NICK J. COLESSIDES .

NJC:ssc

cc: Toula K. Leventis
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