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STATEMENT OF JURISDICTION

The Notice of Appeal filed by Appellant Val M. Ellison (“Ellison”) was timely,
and this Court has jurisdiction over this appeal pursuant to Utah Code Ann. § 78A-4-
103(2)(3) (2008).

STATEMENT OF ISSUES AND STANDARD OF REVIEW

As to Defendant Hartford Life and Accident Insurance Company (“Hartford”),l
the issue before this Court is the following:

Did the district court correctly grant summary judgment on Plaintiff Ellison’s four
claims against Hartford on the grounds that Hartford established there was no genuine
issue of material fact and that it was entitled to judgment as a matter of law on each of the
claims, and that Ellison failed to submit admissible evidence sufficient to raise a genuine
issue of material fact to preclude summary judgment for Hartford?

Ellison correctly notes that this Court is to review the district court’s “legal
conclusions and ultimate grant or denial of summary judgment for correctness, and
view][] the facts and all reasonable inferences drawn therefrom in the light most favorable
to the nonmoving party.” Orvis v. Johnson, 2008 UT 2, 94 6, 177 P.3d 600.

However, the Court is to review the district court’s decisions regarding the

admission or exclusion of evidence for abuse of discretion, despite the fact that those

! In both the statement of the case and the argument section of his brief, Ellison combines
the discussion of his claims against Hartford and Utah County Government (“Utah
County”). Although there is some overlap between the facts pertinent to the claims
against both Defendants, the claims are separate and distinct. Hartford will address only
Ellison’s failure to raise genuine issues of material fact as to the claims against it.
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rulings led to the entry of summary judgment. In re Rights to Use of All Water, 1999 UT
39, 49 26-27, 982 P.2d 65 (holding trial court had not “overstepped its broad discretion”
in ruling that evidence submitted in opposition to motion for partial summary judgment
was inadmissible); see also, e.g., Apple Park, L.L.C. v. Apple Park Condonimiums,
L.L.C., 2008 MT 284, 4 12, 345 Mont. 359, 192 P.3d 232 (“We review the conclusions of
law upon which the district court bases its decision to determine if they are correct. In
the context of a summary judgment ruling, we review the district court's admission or
exclusion of evidence for an abuse of discretion.”) (emphasis added; citations omitted).

DETERMINATIVE PROVISIONS ON APPEAL

This appeal turns primarily on common-law principles. However, Utah Code
Ann. § 31A-21-104(4)-(5) (2008) also bears on the issues in this appeal. A verbatim
copy of that statute is attached hereto as Addendum A.

STATEMENT OF THE CASE

Hartford objects to Ellison’s Statement of the Case, (Br. of Appellant at 2-8),
because it omits or glosses over several factors that are important to the outcome of this
appeal and because it contains characterizations of the evidence that unfairly distort the
record below. Hartford offers the following Statement of the Case, which more
accurately describes the facts of the case, the record materials considered by the district
court, and the proceedings below.

A. Proceedings Below.

Ellison initiated this action in the district court with a Complaint asserting claims

against Hartford for breach of contract (claim 3), breach of the covenant of good faith and
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fair dealing (claim 4), fraud (claim 5), and estoppel (claim 6), as well as additional claims
against Utah County. (R. 1-12.) Following discovery, both Hartford and Utah County
moved for summary judgment. (R. 73-76, 502-504.) Hartford supported its motion with
extensive citations to deposition transcripts (including primarily Ellison’s own
deposition), a verbatim transcript of the telephone conversation between Ellison and a
Hartford employee that is the basis for his claims against Hartford, the pertinent policy
documents and related papers, Ellison’s Complaint and Initial Disclosures, court
documents, and other materials. (R. 77-413.) Ellison opposed the motion (R. 416-35),
but he admitted virtually all of Hartford’s Statement of Undisputed Material Facts. (R.
432.) He submitted no evidence of his own and confined his opposition to a discussion
of the evidentiary materials Hartford had submitted. (R. 416-35.)

After briefing was complete, the district court held oral argument on July 20, 2007
and granted both motions for summary judgment from the bench. (R. 644, 660.) At the
district court’s request, (R. 644), Hartford submitted a proposed order to implement the
decision. Ellison objected to the proposed order, arguing that it “include[d] several items
not discussed by the Court.” (R. 645-46.) Nevertheless, after editing Hartford’s
proposed order by deleting some of the language, the district court adopted the proposed
order as its own, granting summary judgment on all claims on January 23, 2008. (R. 647-

57.)2 Among other holdings, the district court held Ellison had failed to satisfy his

> Copies of the Order Granting Summary Judgment in Favor of Defendants are attached
hereto as Addendum B and to the Brief of Appellant as Appendix B. Ellison complains
that the district court initially observed in a minute entry that the proposed order appeared
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burden in opposing summary judgment because much of the evidence he proffered in
support of essential elements of his claims was inadmissible. Id.
This appeal followed.

B. Statement of Facts.3

1. The Policy.

Ellison is a resident of Utah County, Utah and is an employee of Utah County
Government. (R. 378, 376.) As a benefit to eligible employees, Utah County offered life
insurance coverage to employees and their “Dependents.” (R. 373, 292-93, 220-33.)
During the time period relevant to this lawsuit, Utah County’s life insurance plan was
funded by a group insurance policy issued by Hartford—policy number GLT-674591 (the
“Policy”). (R. 373, 292-93, 220-55.)

Ellison began working for Utah County in 1995. (R. 375.) In 1998, he elected
dependent life insurance coverage in the amount of $200,000 for Sherrie Ellison, his
then-wife. (R. 10 at ] 11-13.) Sherrie Ellison was at that time eligible for coverage

under the Policy’s Dependent Coverage provisions. (R. 229.)

to be a more detailed document than the court had anticipated. (Br. of Appellant at 3.)
Such quibbling is beside the point, since the district court adopted the proposed order
after making revisions of its own.

3 Much of the factual information set forth below closely tracks the Statement of
Undisputed Material Facts in Hartford’s memorandum in support of its motion for
summary judgment below. That statement of facts is in the district court record at pages
401-08. This is important because Ellison expressly admitted virtually all of these facts
in his memorandum opposing Hartford’s summary judgment motion. (R. 432.) The
statement that follows cites frequently to the pages in the parties’ respective memoranda
below in which Hartford asserted facts and Ellison admitted them. For the convenience
of the Court, the following factual recitation also includes detailed citations to those
portions of the record containing the underlying evidentiary support for the facts.
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Utah County conducted an annual “benefits fair” during which employees signed
up for, changed, or received information about their various employee benefit plans—
including life insurance. (R. 267-68, 370-72.)

Utah County was responsible for administering many aspects of the Plan. Its
duties included:

a. enrolling employees upon hiring, termination, or during open enrollment

(R. 131, 168-71);

b. administering changes in beneficiaries (R. 131, 168-71);

c. collecting of premiums from employees via payroll deductions (R. 214,
168-71);
d. determining when an employee needed to submit a Personal Health

Statement (R. 131, 168-71);

e. maintaining accurate records relating to enrollment (R. 131, 168-71); and

f. submitting premium payments to Hartford. (R. 131, 168-71.)

Hartford, on the other hand, was responsible for evaluating and paying claims for
life insurance proceeds according to the terms of the Policy. (R. 132, 168-71.)

It was each employee’s responsibility to provide to Utah County enrollment
information related to his dependents. (R. 129, 168-71.) The Policy defines
“Dependent” as “Your spouse” and “Your unmarried child.” (R. 494, 599.) The Policy
states that Dependent Coverage terminates on the date when, “the Dependent no longer

meets the definition of Dependent.” (R. 546, 223, 292-93.)
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The Policy contains a conversion provision that permits a covered individual
whose coverage is terminating to convert his/her life insurance coverage to a “conversion
policy.” The conversion provision states,

How does an individual convert coverage?
To convert life insurance, the individual must, within 31 days
of the date group coverage terminates, make written

application to Us and pay the premium for his age and class
of risk.

(R. 221, 292-93.) Thus, the ex-dependent seeking to convert his/her policy must make
application to Hartford to convert dependent coverage into an individual policy. Hartford
had a preprinted form (the “Conversion Paperwork™) that former dependents were
required to use to make application for conversion coverage. (R. 122-27, 163-64.)

It is undisputed that under the terms of the Policy, Utah County bore the
responsibility to inform employees like Ellison of the Policy’s Conversion Privilege. The
Policy’s Administration Manual states, referring to Utah County, “Your responsibilities
include: . - . Notifying employees of their right to exercise the Conversion Privilege.”
(R. 131, 168-71.) Utah County has admitted that it bore the responsibility to inform its
employees of the Conversion Privilege. Peggy Poulsen, Utah County’s Benefits
Coordinator testified:

Q Is it accurate that you understood that it was Utah

County’s obligation to notify employees of their right to
exercise the conversion privilege?

A Yes.

(R. 167.)

4852-5311-7954 2 6



2. Sherrie Ellison.

In 2001, Sherrie Ellison was diagnosed with pancreatic cancer, a condition that
was terminal. (R. 10 at § 15, 405, 432, 605.)

During her illness, Ms. Ellison initiated divorce proceedings against Ellison. (R.
10 at § 16, 330-31, 405, 432, 605.) On August 21, 2003, the divorce was finalized. (R.
10 at § 16, 110-120, 327, 405, 432, 605.) The court entered a detailed, eleven-page
Decree of Divorce. (R. 110-120, 327.)

Sherrie Ellison died shortly thereafter on October 19, 2003. (R. 9 at § 23, 405,
432.)

3. Ellison’s Alleged Interactions With Utah County Personnel.

Ellison alleged that, at approximately the beginning of 2002, he contacted
someone in Utah County’s personnel department, whom he could not identify, regarding
continuing life insurance coverage on his wife after their divorce. (R. 364-65, 405, 432.)
Ellison claimed that the personnel department told him that to continue the coverage he
would need to continue to make the premium payments, but to contact Hartford to
confirm. (R. 364, 405, 432.)

Ellison alleged that the unidentified Utah County employee did not inform him
that his ex-wife had to complete additional paperwork to convert the dependent life
insurance coverage into an individual policy. (R. 364, 405, 432.) Ellison further alleged
that at no time did anyone at Utah County inform him of his ex-wife’s conversion right or

the procedures necessary for her to convert the policy. (R. 363-64, 405, 432.)
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Ellison also alleged that he queried Utah County regarding continuing his ex-wife
under the dependent terms of his employee health insurance plan. He alleged he was told
that if he tried to leave her on his health insurance following their divorce, he would be
committing insurance fraud. (R. 355, 405, 432.)

4. Ellison’s One Alleged Telephone Call to Hartford.

All of Ellison’s claims against Hartford are based exclusively on his allegation that
he made a single call' to Hartford to follow up on his alleged conversation with the
unknown Utah County employee, during which he claimed to have spoken with two
Hartford employees concerning whether life insurance coverage for Sherrie Ellison could
continue following the couple’s divorce. (R.337.) Because Ellison’s plea that his case
should proceed to a jury rests exclusively on this single telephone call, Hartford will
describe the actual evidence before the district court on this point in considerable detail.’

On January 30, 2002, Ellison called Hartford’s Medical Underwriting customer
service area. (R. 333-37, 404, 432; Add. C.) At his deposition over four years later, on
May 19, 2006, Ellison recalled that he placed only this single phone call, as confirmed by
Utah County phone records from his work extension at Utah County, during which he
claims he spoke with two people. (R. 327-28, 333-36, 404, 432; Add. C.) He testified

that the conversation with the first person was “probably pretty short. [ asked her the

4 Ellison conceded in his deposition that he had no other communications with Hartford
prior to his wife’s death, after which he contacted Hartford about initiating the claims
process. (R. 337, 332-33, 403, 432.)

> Ellison’s entire testimony concerning the substance of this call is set forth in only five
pages of his deposition transcript, pages 45-49. (R. 333-37.) For the convenience of the
Court, copies of those five transcript pages are attached hereto as Addendum C.
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question about can you continue life insurance, and she indicated that she thought that I
could as long as [ pay the premiums. But then she said she wanted to transfer me to
someone else just to make sure.” (R. 336, 404, 432; Add. C (emphasis added).) He
further testified that the second person “confirmed what the first person said .... That you
can continue the life insurance on my spouse if I divorce her, as long as you keep paying
the premiums.” (R. 334, 404, 432; Add. C (emphasis added).)6

Although Ellison could not recall at his deposition in May, 2006 the name(s) of
the person(s) at Hartford with whom he spoke (R. 334, 336-37; Add. C), Hartford located

a recording of the January 30, 2002 call. Hartford prepared and submitted to the district

% Ellison’s brief erroneously asserts that Ellison testified the Hartford employees
expressly told him the only thing he needed to do to continue life insurance on his ex-
wife was to continue paying the premiums, and affirmatively stated he did not need to do
anything else. See, e.g., Br. of Appellant at 7 (“This Hartford employee also told Mr.
Ellison that the only thing he needed to do to continue coverage under the Policy after his
divorce was to continue paying the required premiums.”) (emphasis in original), 11
(stating Hartford had “informed Mr. Ellison that his anticipated divorce would in no way
affect coverage if he simply continued to pay the premiums”), 15 (stating that
“[a]ccording to Mr. Ellison’s sworn testimony, this Hartford employee again confirmed
that the Policy would not be affected by divorce so long as the premiums were paid”).
These characterizations overstate and materially distort Ellison’s actual testimony
concerning the call, as well as the verbatim transcript of the conversation with the first of
the two Hartford employees with whom he allegedly spoke. The actual evidence shows
that Ellison did not attest to the categorical assurances he argues in his brief. Hartford
urges the Court to inspect carefully the five deposition pages containing Ellison’s actual
testimony concerning the telephone call (R. 333-337; Add. C), as well as the two-page
verbatim transcript of the first part of the call (R. 101-02; Add. D), rather than accepting
the self-serving characterizations of that evidence contained in Ellison’s brief. These
materials are attached as Addenda C and D, respectively.
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court a transcript of that call, which Ellison conceded below (and concedes further on
appeal) is authentic. (R. 101-02, 404, 432, 573-74; Br. of Appellant at 14 and App. cy

As the transcript indicates, during the call, Ellison spoke with Linda Daly of
Hartford’s Medical Underwriting area. (R. 101-02, 404, 432; Add. D.) Ellison stated to
Ms. Daly that Utah County informed him he could continue insurance on his spouse,
even if he and his wife divorced. He asked Ms. Daly if this was accurate. Ms. Daly
responded that she “believed” he could, but she did not affirmatively confirm that he
could or even state that she knew the answer to the question. (R. 101-02; Add. D.)

Ellison next told Ms. Daly that he needed a letter for the court stating the coverage
could continue. Id. Ms. Daly asked if Ellison had filled out a personal health statement,
and he said he had. Ms. Daly then essentially told Ellison the question he had asked was
outside her area of expertise, responding that she was in the medical underwriting area
and that in her area they simply “underwrite the application” and “don’t administer the
plan.” Id. (emphasis added).

Ellison responded that his HR department had told him to call Hartford and said
again that he needed something in writing. At that point, Ms. Daly responded that she
was going to transfer Ellison to another number, to someone who hopefully would be
better able to help him, and advised Ellison to call her back if the other person could not
help him. Mr. Ellison asked for Ms. Daly’s name to write down. She spelled her name

for him and gave him another number to call. Id.

TA copy of that transcript, which is also Appendix C to the Brief of Appellant, is
attached hereto as Addendum D.
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Ellison admitted he did not ask Ms. Daly or anyone else at Hartford what needed
to be done, e.g. completion paperwork or otherwise, in order to effect the continuation of
coverage on his ex-wife. (R. 101-02, 334, 403, 432; Add. D.)

Although the transcript suggests that the call then terminated (R. 101-02; Add. D),
Ellison testified at his deposition that Ms. Daly transferred him to a second Hartford
employee and that he had a conversation with her as well. (R. 334-35; Add. C))
However, Ellison offered no deposition testimony (and has not argued below or in his
brief on appeal) that the second Hartford employee said anything materially different to
him than Ms. Daly did during their conversation. To the contrary, when asked during his
deposition what happened in this second conversation, Ellison testified, “*She confirmed
what the first person said.” (R. 334; Add. C.) Thus, according to Ellison’s own
testimony, the verbatim transcript of his conversation with Ms. Daly (R. 101-02; Add. D)
fairly reflects the sum and substance of his alleged conversation with the second
employee as well.

The evidence before the district court concerning Ellison’s single telephone call to
Hartford was detailed and undisputed. The evidence was also undisputed that neither
Ellison nor his wife did anything over the next one year and seven months leading up to
the divorce to effect a continuation of her coverage.

5. Ellison’s Claim for Life Insurance Proceeds.

Ellison never asked for or obtained a copy of the Policy until after his ex-wife’s

death. (R.297-98, 403, 432.)

4852-5311-7954 2 11



After Ms. Ellison died, Ellison made a claim to Hartford for life insurance
proceeds. (R. 9 at 49 23-24, 402, 432.) Hartford denied Ellison’s claim on the ground
that his wife did not fit the policy’s definition of “Dependent.” (R. 9 at § 25, 402, 432.)

Ellison appealed this decision, claiming he had talked to representatives of
Hartford who told him that “life insurance can be continued even after a divorce.” (R.
98-99, 301-02, 402, 432 (emphasis added).)

Ellison’s appeal was assigned to Edna Golych, one of Hartford’s appeals
specialists. Ms. Golych investigated Ellison’s claims regarding the representations that
both Utah County and Hartford allegedly made. Specifically, Ms. Golych contacted Utah
County to ascertain whether the County told Ellison he could continue his ex-wife’s life
insurance after their divorce. Utah County told Ms. Golych it was unaware of any such
representation. (R. 77-83, 402, 432.)

Ms. Golych also contacted Hartford’s group benefits call center to inquire whether
it had any record of the call referenced in Ellison’s appeal. The only call the center could
verify was Ellison’s October 23, 2003 call requesting a proof of death form. The center
had no record of the call referenced in Ellison’s appeal letter.® (R. 77-83, 402, 432.)

Given the Policy’s terms, which unambiguously state that dependent coverage
terminates when a dependent no longer meets the definition of dependent, Hartford

denied Ellison’s appeal. (R. 8-9 at § 26, 401, 432.)

¥ Hartford later located the Ellison/Daly call after it learned Ellison had called its medical
underwriting department rather than the group benefits call center. (R. 402, 432.)
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6. Ellison’s Lack of Evidence of Damages.

The Ellisons’ divorce decree did not address life insurance for Sherrie Ellison,
despite her terminal illness. The court entered a detailed eleven-page Decree of Divorce
that comprehensively addressed and resolved the financial issues between Ellison and his
ex-wife (R. 110-20), including such matters as child support (R. 115 at § 5), alimony (R.
115 at 9 6), disposition of the marital home (R. 115 § 7), health and dental insurance for
the couple’s children (R. 115 § 8), health insurance under COBRA for Ms. Ellison (R.
115 § 8.A.), the disposition of the debts and obligations of the parties (R. 112-14), the
disposition of retirement benefits (R. 112 at § 13), attorneys fees (R. 112 § 14), tax
returns (R. 111-12 at 4 16), and the purchase of clothing for the children (R. 111 at 9 18).
The Decree of Divorce contained a provision specifically requiring Ellison to maintain
insurance on his life for the benefit of his minor children:

It is reasonable and proper that [sic] for the Respondent
[Ellison] to maintain a life insurance policy on his life as
available through his place of employment at reasonable cost
during the children’s minority with as much coverage as
possible, with the children listed as the sole beneficiaries and
Wells Fargo Bank designated as the trustee. The trust shall

provide with an emphasis on assisting the minor children
during their minority years.

(R. 111 at 4 18.) The Decree of Divorce made no mention of life insurance coverage for
Sherrie Ellison. (R. 110-20.) It contained no requirement for her to convert her
dependent life insurance coverage through Ellison’s employer to an individual policy,
much less any requirement that she name her ex-husband (as opposed to her minor

children, as with Ellison’s policy) as the beneficiary. Id.
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Further, Ellison could proffer no admissible evidence to the district court that Ms.
Ellison would have agreed to submit the paperwork necessary to convert her dependent
life insurance coverage prior to her death, naming the ex-husband she had recently
divorced as her beneﬁciary.9 Ellison testified,

Q You were asked just prior to our taking a break
whether or not you believe, or whether or not you have any
evidence that Sherrie would have agreed to this conversion
policy or the conversion. And you said, you don’t have any
written evidence, but you intimated that you might have other
evidence.

A No, what I—what I think what I said was that I’'m
quite sure that she would have, just knowing her. But I don’t
have anything written.

Q Do you have any evidence other than your belief.
A No.

(R. 287-88, 401, 432.) The district court accordingly held there was no admissible
evidence to establish that Sherrie Ellison would have converted the dependent life
insurance coverage to an individual policy or would have named Ellison as the
beneficiary had she done so. (R. 649.)

SUMMARY OF ARGUMENT

The district court correctly granted summary judgment on Ellison’s claims against

Hartford because Hartford demonstrated that there were no genuinely disputed issues of

? Ellison did state in his deposition that he had a conversation with Sherrie “when she
first got illI” about the Policy and discussed using the proceeds “to help the kids with
missions and schooling and so forth” (R. 287, 323), but that testimony was inadmissible
hearsay, as explained below, and concerned an alleged conversation with Sherrie that
occurred at least a year and half before the Decree of Divorce was negotiated and the
divorce was finalized. (R. 10 at §9 15-16, 110-120, 327, 405, 432, 605.)

4852-5311-7954 2 14



material fact and that it was entitled to judgment as a matter of law. Ellison completely
failed to meet his burden to show genuine disputes of material fact sufficient to allow his
case to proceed to trial.

First, Ellison failed to submit admissible evidence of damages, an essential
element of all four of his claims. Specifically, Ellison failed to proffer admissible
evidence showing that Sherrie Ellison, after divorcing Ellison while terminally ill with
pancreatic cancer, would have converted her group coverage to an individual policy,
named Ellison as the beneficiary, and paid premiums on that policy. Ellison’s deposition
testimony, which was the only evidence he submitted on this subject, was inadmissible
speculation and hearsay. The district court acted within its discretion in disregarding
Ellison’s inadmissible testimony, and in the absence of any admissible evidence of
damages, summary judgment was proper on all of Ellison’s claims against Hartford. This
Court can affirm the district court on this ground alone.

— Second, summary judgment was proper on Ellison’s fraud claim against Hartford
because Ellison could not demonstrate a genuine dispute of material fact concerning
several essential elements of his fraud claim. Most importantly, Ellison failed to show
that Hartford made any false representation of material fact to Ellison. The undisputed
facts show that the alleged statements of Hartford’s employees, which were explicitly
qualified with uncertainty, were true. Ellison also failed to submit evidence showing that
the Hartford employees he spoke to “knew” or “recklessly disregarded” the alleged
falsity of their statements. Finally, there was no evidence before the district court to

establish that Hartford’s employees induced Ellison to rely on their alleged
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representations, or that Ellison’s alleged reliance on those representations was reasonable
in light of his failure to check the Policy document itself. These were all essential
elements of Ellison’s fraud claim, and his failure to show a genuine factual dispute on
any one of them, let alone all of them, required summary judgment on the fraud claim.

Third, the district court properly entered summary judgment on Ellison’s estoppel
claims because it failed as a matter of law. Under the authority of this Court’s decision in
Perkins v. Great-West Life Assurance Co., 814 P.2d 1125 (Utah Ct. App. 1991) and other
similar case law, “the doctrine of estoppel . . . cannot be used to bring risks which were
not covered by the terms of the policy within coverage of the policy.” Id. at 1131.
Because Ellison’s estoppel claim improper sought to use estoppel to expand the scope of
coverage under an existing policy (i.e., to expand the scope of group coverage on
employees’ dependents to include non-dependents as well), the district court properly
held that the claim failed as a matter of law. Summary judgment was also correct
because the alleged statements upon which the claim is based were insufficiently definite
as a matter of law, and the Hartford employees who allegedly made the statements did
not have authority to bind Hartford according to the undisputed facts.

Fourth, summary judgment was proper on Ellison’s breach of contract claim
against Hartford because the unambiguous terms of the Policy provided that life
insurance coverage on Sherrie Ellison terminated when the Ellisons’ divorce became
final, at which point Sherrie Ellison ceased to be a “dependent” within the meaning of the

Policy. On appeal, Ellison fails to explain why he believes his breach of contract claim
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against Hartford has merit, and he appears essentially to have abandoned that claim on
appeal.

Finally, summary judgment was proper on Ellison’s claim for breach of the
implied covenant of good faith and fair dealing because the undisputed facts
demonstrated that Ellison’s lack of entitlement to life insurance proceeds for his ex-wife
was at very least “fairly debatable” as a matter of law. Also, the undisputed facts show
that Hartford investigated Ellison’s claim carefully, both originally and on appeal after
Hartford initially denied it, and at all time dealt with him in good faith.

ARGUMENT

L STANDARD OF ANALYSIS.

Ellison fails to address the key question on appeal: whether he proffered
admissible evidence showing a genuine issue of material fact sufficient to require
reversal of summary judgment for Hartford. Although Ellison complains that some of the
facts before the district court were disputed, and lists several examples in which he
claims the evidence conflicted or gave rise to competing inferences, he fails to tie them to
the essential elements of his claims against Hartford. Br. of Appellant at 9-35. Rule 56
“does not preclude summary judgment simply whenever some fact remains in dispute,
but only when a material fact is genuinely controverted.” Heglar Ranch, Inc. v.
Stillman, 619 P.2d 1390, 1391 (Utah 1980) (emphasis added). Ellison’s unfocused
discussion of allegedly competing evidence and inferences fails to establish that a factual

dispute was “genuine” or that it was “material.”
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Although all inferences that reasonably can be drawn from the facts should be
drawn in favor of the party opposing summary judgment or urging its reversal on appeal,
Ho v. Jim's Enter., Inc., 2001 UT 63, § 2, 29 P.3d 633; Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 255 (1986), that party has the duty to “set forth specific facts showing there
is a genuine issue for trial.” DLB Collection Trust by Helgesen & Waterfall v. Harris,
893 P.2d 593, 597 (Utah Ct. App. 1995) (quoting<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>