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IN THE COURT OF APPEALS

STATE OF UTAH

G. G. A. INC., an Indiana )
Corporation, BRIEF OF APPELLANT
Plaintiff-Respondent )
vs. ) Case No. 87-0546 C A
TOULA K. LEVENTIS, )
Defendant-Appellant )
JURISDICTION

Jurisdiction upon the Supreme Court of the State of
Utah is conferred pursuant to Article VIII, Section 3, of the
Utah Constitution. Jurisdiction upon the Utah Court of
Appeals is pursuant to a "pour-over" order from the Utah
State Supreme Court, pursuant to a notice dated December 3,

1987.

References are as follows:

Index pp. : refers to the pages of
the original record as paginated by the
Salt Lake County Clerk's Office.

Addendum, Ex. : refers to the
exhibits attached in the Addendum of
Appellant's Brief in accordance with Rule
24 (f) of the Rules of the Utah Court of
Appeals.



NATURE OF THE PROCEEDINGS IN TRIAL COURT

This is a civil case arising out of real estate
transaction between plaintiff and defendant; the trial court
granted plaintiff's motion for summary judgment, and entered
an order and a judgment in accordance therewith. Defendant
appeals from a final order of the trial court's granting
plaintiff's motion for summary judgment, seeking reversal of
the trial court's order and judgment.

STATEMENT OF THE ISSUES
PRESENTED FOR REVIEW

The following issues are presented for review to
the Court of Appeals:

1. Did the delivery of the Warranty Deed by
defendant to plaintiff, and the acceptance of the same by
plaintiff, constitute "merger", thus barring plaintiff from
recovery against defendant ?

2. Did plaintiff waive 1its claims against
defendant by electing to accept the deed of conveyance, and
by paying the $ 250,000.00 purchase price to the defendant 2

3. Did defendant's notice of rescission dated
October 28,1986, constitute a withdrawal of the continuing
offer to plaintiff ?

4. Could plaintiff exercise a rescinded offer as
an option pursuant to a "Right to First Refusal" ?

5. Did plaintiff's notice of purchase to defendant

2



dated December 6, 1986, constitute the exercise of a legal
option to purchase ?

6. Was there a breach by defendant of the contract
(lease) between the parties, entitling defendant to an award
of attorney's fees ?

7. Is the exculpatory 1language - contractually
agreed upon by plaintiff and defendant - applicable to the
facts of the case at bar, thus relieving defendant from

liability ?

STATEMENT OF THE CASE

(A) Nature of the case

This 1is a c¢civil case wherein plaintiff sued
defendant for the return of $ 40,000.00, alleged to have been
an overpayment, for the purchase of certain real estate owned
by defendant, and which was in the possession of plaintiff

pursuant to a long term lease.

(B) Course of proceeding

After the filing of a complaint and amended
complaint by plaintiff, and the appropriate responsive
pleadings by defendant, both parties made their respective

motions. Plaintiff moved for an order granting summary



judgment to plaintiff, supporting its motion by affidavits.
Defendant made her motion for judgment on the pleadings, or
in the alternative a motion for summary judgment, and
supported the same by affidavits.

The trial court had a hearing upon the respective
motions of the parties, and having heard argument, and having
considered the respective motions of the parties, entered its
order granting plaintiff its motion for summary judgment and
denying the relief requested by defendant; accordingly, an
order was entered by the trial court dated August 31, 1987.

This appeal is taken from the final order of the

lower court so entered (Addendum, Ex. "A").

FACTS
1. Defendant, as the landlord entered into a long
term lease agreement (the "Lease") with plaintiff, pursuant
to which plaintiff entered upon and occupied certain real
property, located in Salt Lake County, Utah, hereinafter
referred to as the "Premises" (Index pp. 9-27, Addendum, Ex.
"B").

2. The Lease agreement provided, inter-alia, for

plaintiff to have two (2) distinct, separate, and separable
rights, to-wit: a) an Option to Purchase the Premises (Index

pp. 22-23, Addendum, Ex. "B"); and b) a Right to [sic] First



Refusal (Index p. 23, Addendum, Ex. "B").

3. During the occupancy by plaintiff of the
defendant's Premises, defendant received on September 9,
1986, from a third party an Earnest Money Sales Agreement-
Earnest Money Receipt, offering to defendant to purchase the
Premises for the sum of $§ 210,000.00, the "Offer One" (Index
267, 269, Addendum Ex. "C"); the offer so made to defendant
was made subject to the rights of the plaintiff by virtue of
the existing Lease. (Index p. 267, Addendum, Ex. "C").

4. On September 15, 1986, defendant in writing,
gave notice to plaintiff of the offer received, enclosing a
copy of Offer One (Index p. 266, Addendum, Ex. "D").

5. On October 28, 1986, defendant was notified by
the prospective purchaser that Offer One was withdrawn and
rescinded, and defendant notified plaintiff of the withdrawal
and rescission of Offer One (Index p. 270, Addendum, "E").

6. On November 20, 1986, defendant received from a
different third party another Earnest Money Sales Agreement-
Earnest Money Receipt, offering to defendant to purchase the
Premises for the sum of $ 250,000.00, the "Offer Two" (Index
pp. 272-273, Addendum, Ex. "F"); Offer Two also recognized
plaintiff's rights by virtue of the existing Lease (Index p.
272, Addendum, Ex. "F").

7. On November 21, 1986, defendant in writing



communicated to plaintiff the receipt of Offer Two (Index p.
271, Addendum, Ex. "G").

8. On December 6, 1986, plaintiff in writing
(through a 1letter from its out of town corporate counsel)
sought to purchase the Premises by exercising plaintiff's
"Right to First Refusal" by offering to pay the sum of $
210,000.00 and in essence accepting the offer made as Offer
One. (Index pp. 274-275, Addendum, Ex. "H").

9. On December 29, 1986, plaintiff, by and through
its local counsel, sent a letter to the defendant, and the
prospective purchaser of Offer Two, and to the real estate
agent involved, giving notice to all parties that plaintiff
intended to purchase the property for $ 210,000.00 (Index p.
276-277, Addendum, Ex. "I").

10. On January 14, 1987, plaintiff, by and through
its 1local counsel, sent again a 1letter to the defendant,
threatening legal action against defendant, and seeking to
enforce its alleged "right to purchase" for the sum of §
210,000.00 (Index 278-279, Addendum, Ex. "J").

11. On January 19, 1987, defendant through her
counsel, informed plaintiff of her legal position relative to
Offer One and the correspondence received by defendant from
plaintiff's wvarious counsel. (Index pp. 280-281, Addendum,

Ex. "K").



12. On February 17, 1987, plaintiff, by and
through it local counsel notified defendant and her counsel,
of plaintiff's "... election to exercise its Option to
Purchase [the Premises] in response to the Notice in your
November 21, 1986 letter [Offer Twoj..." (Index p. 282,
Addendum, Ex. "L").

13. On February 20, 1987, defendant delivered a
duly executed warranty deed including therewith an Assignment
of Lease from defendant (Seller) to plaintiff (Buyer),
(Addendum, Ex. "N") to the escrow agent. (Index p. 290-292,
Addendum, Ex. "M").

14. On February 26, 1987, the transaction was
fully consummated, the warranty deed was recorded, the
purchase of $ 250,000.00 was paid by plaintiff, and a closing

statement was issued (Index p. 296, Addendum, Ex. "O").

SUMMARY OF ARGUMENTS
The trial court committed reversible error in
failing to recognize and apply the defense of the principles
of the doctrine of merger in the facts of the case at bar.
The delivery and acceptance of the executed

warranty deed 1is considered, prima facie, to merge or

supersede the provisions of the antecedent contract which may

impose obligations upon the defendant (seller).



Even assuming arguendo that the doctrine of merger
is not applicable in the facts of the case, defendant had
merely offered to plaintiff, as a continuing offer, on
September 15, 1986, the right to purchase the real property.
Said offer remained open until October 28, 1986, at which
time it was validly withdrawn. Plaintiff, having failed to
respond by October 28, 1986, did not become vested with an
irrevocable option to purchase for ninety days, flowing from
plaintiff's "Right to First Refusal".

Plaintiff's election to purchase the real property,
pursuant to the notice dated February 17, 1987, for the
purchase price of $ 250,000.00, and the closing of the
transaction in accordance therewith, operates as a waiver of
plaintiff's prior election to purchase the real property for
$ 210,000.00.

Furthermore, the award of attorney's fees to
plaintiff should be reversed in that there is no breach of
contract, there is no express agreement between the parties
relating to attorney's fees, and there is no statutory
authority or provision providing for the same.

In addition, the exculpatory language of the lease
agreement expressly relieves defendant from 1liability,
including attorney's fees, since any such 1liability arises

after the date of the sale of the real property from



defendant to plaintiff.

ARGUMENT

POINT I
DEFENDANT'S DELIVERY OF THE
WARRANTY DEED OPERATES AS
MERGER THUS DEFEATING
PLAINTIFF'S CLAIMS

(R) The doctrine of merger
bars plaintiff from recovery.

The foundation of plaintiff's recovery and judgment
against defendant was the contract (Lease) as alleged in the
complaint, resulting from an alleged overpayment of the
purchase price, and a purported breach of lease.

When one applies the principles of the doctrine of

merger, it is clearly evident that the contract upon which
plaintiff sued is not available as the foundation of the
action in the lower court, since the evidence clearly
establishes that the plaintiff (buyer) accepted the deed from
defendant (Seller) as performance of the contract.

As early as 1916 in Reese Howell Co. vs. Brown, 48

Utah 142, 158 P 684 (Utah 1916), continuously throughout, and

as late as July of this year in Dobrusky v. Isbell, 62 Utah

Adv. Rep 3, P 2d (Utah, 1987) our Supreme Court
recognized and consistently applied and upheld the doctrine

of merger.



In Dobrusky, supra, the Utah Supreme Court defined

the doctrine of merger as follows:

the necessity for it, the Supreme Court said in the Dobrusky

case:

... The doctrine of merger provides that
on delivery and acceptance of a deed, the
provisions of the underlying contract for
the conveyance are merged into the deed
and thereby become extinguished and
unenforceable (emphasis supplied)
Dobrusky, supra, p. 4.

In applying the doctrine of merger and explaining

We regard a deed as the "final repository
of the agreement which 1led to its
execution." 716 P.2d at 792 (quoting
Annot., 84 A.L.R. 1008, 1009 (1933)).
Plaintiffs' argument that the deed did
not reflect Adam's and Mitchell's
intended agreement (that Mitchell's fence
would serve as a boundary) does not
overcome the doctrine of merger. When
the terms of the deed cover the same
subject matter as the antecedent
agreement, the deed controls.

If the alleged agreement did exist,
Mitchel and Adams would have been
cognizant of the terms of that agreement.
The fact the terms in the deed are
otherwise inconsistent makes it

difficult to perceive but that
the changes were made with
deliberate intent. The cases
so hold, and it may be said
that in such a situation it
would appear to be almost a
conclusive presumption that the
different terms of the deed
were intended by the parties to
supersede or merge those of the
contract in this respect.

10



Annot., 38 A.L.R. 2d 1310, 1313 (1954).

Execution and delivery of the deed by
Adams constituted full performance on his
part, and Mitchell's acceptance of the
deed manifested his acceptance of that
performance even though the estate
conveyed differed from that allegedly
promised in an anteceden agreement.
Therefore, the deed is| the final
agreement, and all prior terms, whether
written or oral, are extinguished and
unenforceable. (Emphasis supplied; some
citations omitted) Dobrusky*sqpra, p.4.

Accord: Kelsey v. Hansen, 18 Utah 24 226, 419 P 2d 198 (Utah
1966).

The evidence clearly demonstrate that the instant
case falls squarely within the principles of the doctrine of
merger; therefore, the trial court committed reversible error
in granting plaintiff relief in accordance with the prayer of
its complaint.

The defense of the doctrine of merger is clearly
available to the defendant and was properly asserted in
defendant's Answer to Amended Complaint (Index pp. 177-184,
paragraphs 35, 36, 37, 41 and 42, (Index p. 181, 182 & 183,
Addendum, Ex. "P").

The weight of authorfty throughout the
jurisdictions, wherever similar issues were presented, are
clearly in favor of the defendant. See cases and annotations
in 84 A L R 980 (1933) and 38 A L R 2nd 1313 (1954).

There are certain exceptions to the doctrine of

11



merger which arise in equity and which have been recognized
by the Utah Supreme Court.

The exceptions fall within three areas: a) fraud;
b) mistake; and c¢) collateral right of the wvendee which
survive the delivery and acceptance of the deed.

In Secor v. Knight, 29 Utah Adv. Rep. 15, 716 P 2d

790, (Utah 1986) the Utah Supreme Court upheld and applied
the principle of the doctrine of merger and discussed one of
the exceptions relating to the allegations of fraud.

In Stubbs v. Hemmert, 567 P 24 168 (Utah 1977), our

Supreme Court recognized another exception of the doctrine,
and stated:

However, if the original contract calls
for performance by seller of some act
collateral to conveyance of title, his
obligation with respect thereto survive
the deed and are not extinguished by it
(emphasis added). Stubbs, supra, p. 169.

Appellant has been unable to find a Utah case where
the exception of "mistake" is discussed or decided.

None of the above discussed exceptions applies to
the facts in the instant case; neither plaintiff's original
complaint (Index pp. 002-007), nor its amended complaint
(Index pp. 136-143) assert, expressly or impliedly, any
issues of fraud, or mistake, or a collateral obligation by
the seller which could possibly survive the delivery and
acceptance of the deed. None of the foregoing equitable

12



principles have been plead, or alleged in the complaint, nor
were urged upon the trial court in plaintiff's various filing
and affidavits, and none are evident in the record.

For plaintiff to be able to succeed, it must carry
its burden and show and demonstrate that it comes clearly
within one of the foregoing exceptions to the application of
the doctrine of merger. Appellant respectfully submits that
plaintiff has failed to meet its burden of proof.

It is respectfully submitted that the trial court
erred in failing to recognize the defense of the doctrine of
merger and apply it in the case at bar. Therefore, this
Court should issue its mandate reversing the decision of the
trial court and remanding the case to the trial court with an
order directing judgment in favor of the defendant and

dismissing plaintiff's complaint.

(B) Plaintiff having elected to

purchase the property by

accepting Offer Two, has

waived its claims and is not

entitled to any relief.

Plaintiff on February 17, 1987, notified defendant

in writing (Index p. 282, Addendum, Ex. "L") that it wished
to purchase the property for the purchase price of S

250, 000.00. Plaintiff's counsel's letter to defendant and

her counsel stated:

13



You are hereby notified on behalf of our
client, GGA of its election to exercise
its Option to purchase the above
described property as set forth in
Article XIV of the Real Estate Ground
Lease in response to the Notice in your
November 21, 1986, letter. (emphasis
supplied) (Index p. 282, Addendum Ex.
llL" ) .

It is unequivocally clear that what plaintiff was
doing by sending this 1letter was to agree to purchase the
property at the purchase price of $ 250,000.00, i.e.,
responding to Offer Two. Pursuant thereto defendant
delivered title of the property and all other rights pursuant
to the Lease, by Warranty Deed (Index p. 290-291, Addendum,
Ex. "M"), and by an Assignment (Index p. 292, Addendum, Ex.
"N"). A closing statement was also prepared by the title
company in connection with the closing (Index p. 296,
Addendum Ex. "O").

After the transaction was closed and plaintiff
obtained title to the property, plaintiff amended its
complaint seeking then to obtain a money judgment against
defendant on the theory of breach of contract.

Plaintiff's motion in the trial court for summary
judgment and the relief sought was bottomed upon the theory
of breach of contract. Plaintiff states in its complaint

(paragraph 24) that it was "forced" to pay an additional

$ 40,000.00. Plaintiff's position however is untenable. No

14



one forced plaintiff to act. Plaintiff voluntarily elected
to accept the $ 250,000.00 offer. There were other avenues
open to plaintiff. It is important to note that at the time
it closed the transaction, it had already instituted the
legal action for the District Court; 1if plaintiff was
operating under its theory of breach of contract, it could
very easily have deposited the sum of money, the $ 210,000.00
(the price at which it thought it was entitled to purchase
the property) with the Court, 1in accordance with and
consistent with 1its theories, and could have asked for
declaratory judgment as to the validity of its December 6,
1986, "acceptance of 1its option", and seek all other
remedies, including specific performance and injunctive
relief.

There simply is not one "iota" of evidence in the
lower court which goes to the issue of a breach of contract
by the defendant. Defendant consistently performed in strict
compliance with the provisions of the Lease and in fact
delivered to plaintiff (tenant) by good and sufficient
warranty deed the real estate affected by the Lease.

The only obligation and legal duty which defendant
had was to deliver title of the property to plaintiff; that
it did... . There was not any agreed upon or implied

collateral obligation on the part of the defendant, nor there

15



was any agreed upon or implied collateral right of the
plaintiff, which could conceivably survive the delivery of
the warranty deed.

The Lease upon which plaintiff relies had given
plaintiff certain possessory rights. There is no allegation
in plaintiff's complaint that defendant prevented plaintiff
from possessing the real property, nor was plaintiff
prevented from conducting its business thereupon. All of
defendant's duties and obligations pursuant to and in
accordance with the Lease were fully complied and 1lawfully
discharged by defendant.

It is important to note that both Offer One and
Offer Two as presented to the defendant by the third parties
(Index pp. 267-269 and pp. 272-273, Addendum, Ex. "C" and Ex.
"F") expressly stated that the offer to purchase was made
subject to and in full cognizance of all of the rights of
plaintiff as expressed in section XIV of the Lease.

Plaintiff's theory that the withdrawal by defendant
of the September 16, 1987, Offer One, constitutes a breach of
the Lease, simply can not be maintained, and it is not

supported by any evidence.

16



POINT II
PLAINTIFF'S RIGHT TO FIRST
REFUSAL DID NOT BECOME A LEGAL
OPTION BUT IT WAS MERELY &2
CONTINUING OFFER SUBJECT TO
WITHDRAWAL.
The gravamen of plaintiff's cause of action is the
fact that when defendant gave notice to plaintiff on
September 15, 1986, that she had an offer to sell the

Premises, that that alone created a 1legal and binding

"option" for ninety days.

An analysis of the "right" granted to plaintiff by
defendant which arose from the "Right to First Refusal"
clearly demonstrates that it was not an "option"; in order
for it to be an "option" it must be supported by
consideration. Consideration was glaringly absent in this
transaction and in the claim asserted by plaintiff. What
plaintiff had pursuant to the "Right to First Refusal" was
merely an offer for plaintiff to purchase, which offer could
be withdrawn, and in fact it was withdrawn, prior to
acceptance. Defendant readily admits that one of the rights
given to plaintiff, to-wit: the naked "Option to Purchase"
the "premises" (Index p. 263, page 22 of Addendum, Ex. "B")
(the first right granted to Tenant) was in fact supported by

consideration... consideration being the executicon of the

17



lease. The issue in the instant case arises out of the
second, which is a separate and separable right as created by
the lease, to-wit: A "Right to [sic] First Refusal". This
second right is not the same and cannot be legally construed,
nor factually be supported as a legal "option". It is indeed
a very fine line distinguishing the two rights ... but which,
in any event, based upon the evidence must be resolved in
favor of the defendant.

The discussion of the option contracts in 77 Am.

Jur. 2d, Vendor and Purchaser § 34 (1975) is instructive,

appropriate and on point. Therein it is stated that:

It is essential to the existence of a
valid option that it be supported by a
valuable consideration ... An option to
purchase without consideration is nudum
pactum until accepted, and in effect a
mere continuing offer, which may be
withdrawn at any time before acceptance.

The consideration for the option is a
thing apart from the consideration for
the sale of the land. There must be some
consideration on which the finger may be
placed, and of which it may be said,
"this was given by the proposed purchaser
to the proposed vendor, as the price for
the option, or privilege to purchase
e e Id @ p. 214 (citations
omitted), (Emphasis supplied).

Factually, in the instant case, defendant pursuant
to and in accordance with section XIV of the Lease (Right to
First Refusal) notified plaintiff, in writing, on September
15, 1986, that she had received an offer to purchase her

18



property from Mr. Brown for the sum of § 210,000.00; she
included a copy of the earnest mohey agreement, which
recognized plaintiff's Lease and plaintiff's rights flowing
therefrom. At that point in time an offer was created in
favor of plaintiff; there was no consideration given by
plaintiff for an "option" to be created. Plaintiff can not
point out nor can the "finger" be placed upon any
consideration given to defendant. The offer so created was a
continuing offer to plaintiff, subject obviously to a
withdrawal.

On October 28, 1986, defendant notified plaintiff,
in writing again, that the proposed sale fell apart because
the proposed buyer had elected to rescind the transaction.
The operative effect of this notification to plaintiff (Index
p. 270), was the withdrawal of the offer to the plaintiff.

Plaintiff had an open offer between September 15,
1986 and October 28, 1986, to purchase the property but
plaintiff failed to act. Plaintiff had an opportunity to
accept the offer during the forty-three (43) days that the
offer remained open. It certainly can not be said that a
telephone conversation by plaintiff's officer Arlt
constituted an oral acceptance of the offer; it is axiomatic
that a written offer can only be acceﬁted in writing and not

orally. In any event, the "evidence" so presented by the Arilt

19



Affidavit were, timely and properly, objected to by the
defendant, as non admissible and not conforming to Rule 56 of
the Utah Rules of Civil Procedure, and therefore such
"evidence" is excludable and not properly before the trial
court. (Index pp. 257-259, Addendum, Ex. "Q").

The first attempt by plaintiff to accept the offer
was made by plaintiff on December 6, 1986, when plaintiff
sent to defendant a letter by plaintiff's attorneys wherein
it discussed the legal position of the plaintiff and notified
defendant "... of its [plaintiff's] election to exercise its
option ..."; (Index pp. 274-275, Addendum, Ex. "H"). Thus,
plaintiff's purported acceptance of the offer came thirty
nine (39) days after the offer was withdrawn by defendant,
and after written notice of the withdrawal, and after Offer
Two was communicated to plaintiff by defendant.

Plaintiff attempts to bootstrap its theory of the
existence of consideration by stating in paragraph 6 of the
Arlt affidavit that the "Option to Purchase" and "Right to
First Refusal" was contained in the Lease and thus it was a
material consideration of the parties for the execution of
the Lease. Such a hypothesis however is not available to
plaintiff, for plaintiff is not seeking to enforce the
"Option to Purchase" as created by the express provisions of

the Lease. Here, plaintiff seeks to take advantage of

20



defendant by wanting to pay a lesser vdlue for the land, than
the value which market forces had creaaed. Plaintiff asserts
that it had been granted an additional and different option
which arises out of the "Right to First Refusal"; all the
"Right to First Refusal" created a;nd made available to
plaintiff, was an offer; that is, in the event (as per the
lease) "... Landlords (sic) shall receive a bona fide offer
to purchase said demised premises, Landlords (sic) shall
first notify Tenant ... of such offer ...". The offer so
created can not be transformed into a legal option without
additional consideration, and can be withdrawn at any time
prior to acceptance.

Before, however, getting to the point of the
alleged acceptance by plaintiff of the first offer of $
210,000.00, certain events transpired. On November 21, 1986,
defendant again notified plaintiff that she had a different
offer for $ 250,000.00, Offer Two. It was, at all times,
defendant's unquestionable right to obtain and to receive the
maximum possible amount of dollars in connection with the
sale of the property.

It is also important to note that plaintiff's own
actions relating to theg purchase of the property and to the
"Right to First Refusal", confirms that plaintiff was in

doubt as to the wvalidity of its positibn, i.e., that it had a
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valid option to purchase, open for ninety (90) days:;
realizing how vulnerable and unattainable its position was,
and having waited eight-eight (88) days from the date of
Offer Two, it elected to purchase; if plaintiff thought that
it had a wvalid and legal "option" created as a result of
Offer One, it would have exercised its other alternatives, as
discussed elsewhere herein under Point I(b), especially in
view of the fact that plaintiff had filed its original action

seeking inter-alia equitable injunctive relief as against the

defendants, which it 1later abandoned when it amended its
complaint.

Defendant's right to seek and obtain the best
possible price for her property was clearly recognized by the
parties to the Lease in that they provided for two (2)
alternative methods to obtain the maximum amount of dollars
for the benefit of the seller. First, the "Option to
Purchase" as described in the first part of Section X1V,
wherein "... a board of three (3) appraisers ..." would
determine the fair market value of the property; second, it
was intended by the parties that the market forces would
operate in establishing the fair market wvalue of the
property, and thus the parties agreed on the "Right to First

Refusal" as an alternate method of wvaluation.

In any event, the second offer to purchase was duly
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communicated to the plaintiff on November 21, 1986 (Index p.
271, Addendum, Ex. "G"). After the receipt by plaintiff of
the withdrawal of the first offer and the receipt of the
second offer, plaintiff decided on or about December 6, 1986,
that it had elected to accept the heretofore withdrawn first
offer.

Defendant notified plaintiff on or about January
19, 1987, of defendant's 1legal position and that the
purported election by plaintiff to accept the first offer was

"nudum pactum".

On February 6, 1987, plaintiff filed its original
complaint seeking specific performance (for the price of $
210,000.00) as against defendant and other injunctive relief
as against the other defendant named therein. It is also
important to note that at no time plaintiff tendered funds,
to-wit the $§ 210,000.00; plaintiff did not do it at the time
it asserts it exercised its "option", nor at the time it
filed the within action.

In its memorandum before the trial court plaintiff

relied upon J.R. Stone Co., Inc. vs. Keate, 576 P 2d 1285

(Utah, 1987); such reliance, however, is totally misplaced.
As a matter of fact the discussion of our Supreme Court as to
the distinction between an offer to sell and an option,

Clearly supports defendant's position in the instant case.
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Our Court said that plaintiff's argument in that case

... represents a misconception of the
distinction between an offer to sell and

an option. The former, as any other
offer, may be withdrawn at any time
before its acceptance. Whereas, the

granting of an option to sell, supported
by a consideration, commits the offeror
to sell according to the conditions of
the option until the option by its terms
expires... 1id at p. 1288 (emphasis
supplied).

Plaintiff in the lower court also appeared to have

relied upon Russell v. Park City Utah Corporation, 548 P. 24

889 (Utah, 1976), for the proposition that plaintiff was
granted a 90-day non-revocable option. However, neither the
facts nor the holding of the Russell case support plaintiff's
position. The lease in Russell specifically provided for the

additional consideration of $ 2,000.00 for the "... other

privileges to purchase ..."; it was this additional
consideration which made the right of first refusal in
Russell to become an irrevocable right to purchase. In the
case at bar the offer, as made to the defendant, had not
ripened into an option; it merely constituted an offer to the
plaintiff subject to withdrawal, so long as such withdrawal
was made prior to acceptance.

In the 1lower court Plaintiff's reliance upon

Hofmann wv. Sullivan, 599 P 24 505 (Utah 1979) is also not

appropriate as being dispositive of the issue; the critical
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element which made the language in that lease an option, was
the fact that $100.00 out of each %375.00 monthly 1lease

payment was expressly and contractually reserved to be

applied toward the agreed upon purchase price of § 49,500.00,
thus creating the option.

It is respectfully submitted that the right granted
to plaintiff as created on September 15, 1986, was a
revocable continuing offer, which was rescinded on October
28, 1986, thus 1leaving nothing to plaintiff for it to

exercise.

POINT III

THE AWARD OF ATTORNEY'S FEES TO
PLAINTIFF WAS IN ERROR

Assuming arguendo that plaintiff, factually and
legally was granted a ninety day "option”, and it was that
"option" which the trial court considered 1legally binding
upon defendant and thus it became the contract upon which
plaintiff was entitled to recover, that "contract" does not
provide for the award of attorney's fees.

The discussion in this brief on pages 8 through 10,
clearly demonstrate that there is no evidence in the record
preponderating in favor of plaintiff, supporting a theory of
breach of contract. Absent that, it was clearly error for
the trial court to award attorney's fees to plaintiff.
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POINT IV

DEFENDANT IS NOT LIABLE TO
PLAINTIFF BY VIRTUE OF THE
RELEASE PROVISION CONTAINED IN
ARTICLE XVIII OF THE LEASE

Article XVIII of the Lease (Index p. 265) provides
the following exculpatory language:

Any party hereto shall have the right at
any time to sell, transfer, assign, or
convey his, her or its interest (whether
fee, leasehold, or otherwise) in the
demised premises (but subject to the
option to purchase and rights of first
refusal hereinabove set forth) to any
person, firm or corporation; and upon the
making of any such sale, transfer,
assignment or conveyance such party shall
cease to be 1liable hereunder on account
of any 1liability or obligation which
would otherwise have accrued following

the date of such sale, transfer,
assignment, or conveyance. (emphasis
added).

On February 17, 1987, defendant was notified by
Plaintiff that plaintiff was electing to exercise to purchase
defendant's property (Index pp. 282-283, Addendum, Ex. "L");
it was plaintiff's intent to purchase the property "... for
the price and upon the stated terms and conditions contained
in your notice [Notice of Defendant to plaintiff dated
November 21, 1986, stating the price to be $ 250,000.00]..."

Defendant in accordance with plaintiff's acceptance

notified on the same day (February 17, 1987), by letter of
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her attorney of the time and place of the closing (Index pp.
284-285, Addendum, Ex. "R"). Two days later another letter
was hand-delivered to plaintiff's counsel with a copy of the
preliminary title report affecting the real property in
question (Index p. 286).

On February 27, 1987, defendant transferred and
conveyed to the plaintiff by Warranty Deed, (Addendum Ex.
"M") all of plaintiff's right, title and interest in the real
property and the Lease, (Addendum, Ex. "N").

Plaintiff is suing to recover $ 40,000.00 because
it feels it paid it under protest. Assuming arguendo that
defendant had some liability for the return of the $40,000.00
to plaintiff, defendant's 1liability or obligation arises
after the date of sale, to-wit February 17, 1987, and
therefor pursuant to section XVIII, "... such party
[defendant] shall cease to be liable hereunder on account of
any liability or obligation which would otherwise have
accrued following the date of such sale ...".

CONCLUSION

Defendant respectfully submits that the trial court
committed reversible error in granting plaintiff's motion for
summary judgment.

This Court should enter its order reversing the

judgment of the trial court and granting defendant's motion
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on the pleadings or her motion for summary judgment, or in
the alternative, remanding the case to the trial court with
the direction that an order be entered dismissing plaintiff's
complaint with prejudice.

Additionally, defendant should be awarded its costs
and attorney's fees in connection with this appeal, and such
other relief as this Court deems proper in the premises.

DATED this [QI day of December, 1987.

NICK J. /COLESSIDES ~

Attorney’ for
Defendant-Appellant

Toula K. Leventis

466 South 400 East

Salt Lake City, Utah 84111-3303
Tele. No.: (801) 521-4441

MAILING CERTIFICATE

Served four (4) copies of the foregoing Brief of
Appellant to Bryan A. Larson, attorney for plaintiff-
respondent, 1200 Kennecott Building, 10 East South Temple
Street, Salt Lake City, Utah 8 3, by mailing the same,

postage prepaid, this Z07k day of/ Decgmb
/
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JUBER- ST |

Bryan A. Larson (#4070)

McKAY, BURTON & THURMAN

1200 Kennecott Building

10 East South Temple Street

Salt Lake City, Utah 84133

Telephone: (801) 521-4135
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE Or UTAH

KR 212w ARaR

G-9-B7-% 3%
G.G.A., INC., an Indiana )
corporation,
) ORDER
Plaintiff,
vs. )
Civil No. C87-943
TCULA K. LEVENTIS, )
Judge Frederick
Defendant. )
On August 10, 1987, laintiff brought its Motion for

Summary Judgment before the Honorable J. Dennis Frederick of the
above-entitled court. In addition, Defendant brought her Motion
for Summary Judgment before the above-entitled court. After
review of the written Memoranda on file with the court eand
hearing oral argument by Bryan A. Larson on behalf of the
Plaintiff and Nick Colessides on behalf of the Defendant, the

court granted Plaintiff's Motion and denied Defendant's Motion.
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Based wupon the foregoing and good cause appearing
therefore, it is hereby

ORDERED, ADJUDGED, AND DECREED that Plaintiff's Motion
for Summary Judgment plus costs an& attorneys fees 1is hereby
granted and judgment is hereby entered against Toula K. Leventis

in the amount of:

$ 40,000.00 principal;

4 7C .S
S -575?6750 attorneys fees;
$ '}éifgg‘ in costs;

-_—e.
$ w&=g57 83 TOTAL JUDGMENT
Hg ¢ s
with interestlon the judgment at the legal rate of 127 per annum
on the unpaid balance from the daté of entry until paid, plus
after accruing costs and attorneys fees.
It is further hereby ORDERED, ADJUDGEL, AND DECREED that

Defendant's Motion for Spmmary Judgmén is hereby denied.

DATED this _ Jf—day of Yor— , 1987.

Approved as to form:

ONHINDLEY
Cierx

Nick Colessides

By

57 Deputy Cierk
BAL3/hl -2-
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REAL ESTATIT CROUND LEASL

THIS THDIPFNTURE OF LEASE, made and entered into this

9th day of _ _ September » 1976, by and between TOULA K.
LEVLNTIS, of Salt Lake county, Utah, hereinafter referred to
as "Landlords", whether one or more, and G.G.A., Inc.

, an Indiana corporation,
with its principal office and place of business in the City
of Evansville, Vanderburgh County, Indiana, hereinafter referred
to as "Tenant", WITNESSCTH THAT:

Landlords, for and in consideration of the covenants
and agrcements herein contained and set forth to be kept
and performed by Tenant and subject to and upon the terms
and conditions hereinafter sct forth, do hereby lease, let
and demise unto Tenant, and Tenant does hereby take and
hire of and from Landlords the following described real
estate situated in the City of Salt Lake, Salt Lake County,
State of Utah, to-wit:

A certain tract or parcel of real estate containing
Thirty-six Thousand Eight Hundred Seventy-two (36,872)
square feet, more or less, said tract or parcel being
more commonly known and referred to as 550 East 4th
South and 418 South 6th LCast, Salt Lake City, Utah,
and said real estate being more particularly described
in Exhibit A attached hereto and made a part hereof,

which real estate is hereinafter referred to as the "demised
premises:.

TO HAVE AND TO HOLD said demised premises unto Tenant
for the period commencing as of the date hereof and extending
to the first day of February o+ 1977, | (said latter
date being the "“commencement date") plus a term of twenty-five
(25) years commencing on said commencement date, with the right
to extend said term as hereinafter set fcrth, all upon and
subject to the limitations, terms, covenznts, provisions and
conditions hcreof as hereinafter set forth.

I.
RENTAL

Tenant covenants and agrees to p:y to Landlords, with-
out demand, at such place as Landlords may, from time to time,

', ,'
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desigrate in writing, and Landlords agree ti accept, as

rental for the demised premises during the

crm of this

leasec the sums set forth in the following schedule:

A.

For a period of four (4) months after the
execution of this lease, no renta% has to ke
payable by the Tenant hereunder and the Land-
lords will make monthly payments to XXXI1XIEX Tensnt
KErX of Nine Hundred Dollars ($900.00) per
month for said period of four (4) months.

The sum of Twelve Thousand Dollar% ($12,000.00)
per year, net rental, payable at the ratec of One
Thousand Dollars ($1,000.00) per month 1in advance
on the first day of each calendar month for

the first five (5) years of said term.

The sum of Thirteen Thousand Two Hundred Dollars
($13,200.00) per year, net rental, payable at

the rate of One Thousiénd One Hundred Dollars
($1,100.00) per month in advance on the first

day of each calendar month during the 6th through
the 10th years of said term.

The sum of Fourteen Thousand Four Hundred Dollars
($14,400.00) per year, net rental, payable at

the rate of One Thousand Two Hundred Dollars
($1,200.00) per month in advance on the first
day of each calendar month during the 1lth
through the 15th years of said term.

The sum of Fifteen Thousand Six Hundred Dcllars
($15,600.00) per year, net rental, payable at
th2 1ate ¢f Once Thocusand Threce Hundred Dollars
($1,300.00) per month in advance on the first
dey of each calendar month during the 16th
thcough the 25th years of said term.

The: sum of Sixteen Thousand Eight Hundred Dollars
($16,800.00) per year, net rental, payable at

th:z rate of One Thousand Four Hundred Dollars
($1,400.00) per month in advance on the first

day of each calendar month during the 26th through
the 35th years (the first two (2]\cxtension terms)
of said lease.

The sum of Eighteen Thousand Dollars ($18,000.00)
per year, net rental, payable at the rate of

One Thousand Five Hundred Dollars ($1,500.00)

per month in advance on the first day of each
calendar month during the 36th thriough 45th years
(the third and fourth extension tcrms) of said
lease.

C
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H. The sum of Ninetecen Thousand Two Hundred Dollars
($19,200.00) per year, net rental, :ayable at the
rate of One Thousand Six Hundred Dollars ($1,600.00)
per month in advance on the first day of each
calendar month during the 46th through 55th years
(the fifth and sixth extension'termﬁ) of said lease.

The term "year" or "lease year" as used herein shall be con-
strued as meaning and referring to a period of one (1) year
commcncing on the first day of the twenty-five (25) year
term of this lease or the anniversary of such date.

Rental not paid within ten (10) days from and after the
due date thereof shall be payable together with a deliquency
charge in the amount of five percent (5%) of ihe delinguent
rental.

Notwithstanding the provisions of the proceeding sub-
paragraphs F, G, and H with respect to the rental payable
following the expiration of the initial twenty-five (25) year
term hereof, Landlords at their option may reguest that the
rental for each or any of said ten (10) year periods specified’
in said paragraphs F, G, and H be determined by a board of
appraisors each of whom shall be realtors or real estate appraisers
engaged in business in the City of Salt Lake, Utah. One of said
appraiscrs shall be selected by Landlords, one by Tenant and
the third by the two thus first selected. The cost of such
appraisal shall be borne by landlords. Following the rental
determination by such board of appraiscrs, Tenant shall have
the right at its option, for a period of thirty (30) days
following the receipt of written notification of such rental
determination, by written notice to Landlords!to elect to
terminate this lease rcgardless of whether the term thereof
shall have bec¢n otherwisc extended.

As add.itional consideration for thie lease, Tenant under-
takes and agrees to secure the release of Landlords and the
above described real estate from any further liability under
or by virtue of that certain mortgage indebtedness in favor
of Valley Bank and Trust Company covering the above described
premises, the unpaid principal balance of which is currently in
the approximate amount of Forty-seven Thousand Dollars ($47,000.00),
and which said indebtedness is payable in monthly installments
of Nine Hundrcd Dollars ($900.00) pcr month. In furtherance
thereof, Tenant covenants and agrces to pay, bs rental,
the sums required to amortize said mortgage indebtcdness in
accordance with its present terms and from thk commcncement date
hereof until the due date of the last installment of said mortgage
indebtedness on April 1, 1981, Landlords shall credit Tenant
with the sum of Nine Hundrcd Dollars (5900.00) per month against
the monthly rental payments otherwise payable hercunder and the
balance, if any, of said monthly rental paym@nts shall be paid
to Landlords.
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As hereinalter more particularly provided, all ad valorem
taxes duc and payable commencing with the installment of taxes
due _November, 1977 With respect to the above described real
estatc, all ad valorem taxes payable with respect to the
buildings and improvements erected or placed upon said real
cstate by Tcnant, and all costs of insurance and repairs with
respect to the demised premises and improvemcnts, payable dur-
ing the term of this lease shall be paid by Tenant and the
aforesaid rentals payable to Landlords shall therefore be net
rentals to Landlords.

II.

LANDLOPDS' TITLL AND TENANT'S PNSSESSION

Landlords represent and warrant unto Tehant that Land-
lqrds are the owners of a merchantable record title in fee
simple to the dcmised premises subject only to existing
easements, highways and rights of way, and the mortgagee
indebtedness aforesaid, and the lien of current taxes, and
that subject to the terms and provisions of this 1lease,
Tenant shall have and enjoy the quiet and peaceful possession
of the derised premises during the entire term of this lease.
Landlords shall contemporaneously with the exccution of
this lease furnish to Tenant a standard policy of title
insurance showing the demisecd premiscs to be free and clear
of all liens and encumbrances except as aforesaid.

The right to possession of the demised premisces is
hereby vested in Tenant effective as of the date of
execution herecf if, as of said date, Tenant shall have
secured a release of Landlords and the demisecd prenises
irom any liability under the real estate mortgage in
favor of Valley Bank and Trust Company and Tenant has
secured a comnmittment from the City of Salt Lake, Utah, that all
permits necessary or required to construct the provoccea
improvements upon the demised premiscs will be 1ssued and
granted.

III.

TAXES AND ASSESSMCNTS

Tcnant shall pay before any fine, penalty, interest or
cost may be added thereto for the nonpayment thercof, all
real estate taxes, assessments, watcr charges, sewer charges,
and other governmental levies and charges, general and special,
oridnary and extraordinary, unforescen as well as foreseen,
of any kind and nature whatsoever which are assessed, levied,
confirmed, imposed or become a lien upon the demised premises

('l\l\“‘
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or any part thereof, including, but not lihitod to, all ad
valorem property taxes payable upon and with respcct to the
demigsed premiscs during the term of this lease, commencing
with the +installment of 1977 taxes, due and
payable in youemher, 1977, and all such ad valorem taxes
payable during the term of this lease with respect to any
buildings and improvements erected or placed upon said real
estate by Tenant.

To the extent permitted by law and pot inconsistent
with the requirements of any existing or future nmortgage
affecting the demised premises, Tenant shah] have the right
to apply for the conversion of any special assessment for
local improvemcnts in order to cause the special assessment
payable in installments. Tenant shall have the right to

execute in the name of Landlcrds and as at
for Landlords (i1f Landlords after reasonab
to do so) such agreement or agreements or
as may be reguired or necessary to enable
such spccial assessments in installments. |
assessmcnts are payable and paid in instal
vided or permitted by law, then, Tenant sh
for payment of any installments of such sp
payable following the expiration of the te

torney in fact

le demand fail
other instruments
payment of any

In case any such
lments as pro-
all not be liable
ecial assessments
rm or extension

of the term of this lease if such installments are on an

equal or other periodic basis sc that tle
made by the respective partices toward such

total payment
special assess-

ment 1is proportionate to their respective|
occupancy of the premises.

Tenant or Landlords shall have the ri
review by legal proceedings or in such otl
be deemed suitable in a tax assessment, ra
other governmental imposition or charge he
mentioned. 1f the proceeding is institute
shall conduct the contest promptly at the
If required for the proceeding brought by
may be brought in Landlords' name. Tenant
of a contesced item upon condition that be
the proceediny Tenant shall furnish to Lan
mortgagee, « surety company bond, cash dej
curity reasonnably satisfactory to Landlord
which is sulficient to cover the amount of
itens togethier with interest and penaltie
which such proceedings may be expected to
payment of the contested items, interest
all costs in connection therewith. NoLwi{
furnishing ty Tenant of such bond or secuf
cash deposit, Tenant shall .promptly pay t?
if at any time all or any part of the dem
in danger of being sold, forfeited or othe

periods of

ght to contest or
er manner as may
te or charge or
rein previously
d by Tenant, Tenant

Tenant's own expense.

Tenant, the contest
may defer payment
fore instituting
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osit or other se-
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contest referred to shall inclkde nppropri#to procecdings to
revicw tax asscssments, appeal“trom tax asscssients, orcders
and appcals from any judgments, decrces or ordcrs. All
proccedings taken by Tcnant shall be commenced as soon as
possible after the imposition or assessment of the contosted
item and shall be prosecuted by Tenant to Finnl adjudication
with dispatch. T1f there is a refund with respect to any
contested item based on the payment by Tenant, Tenant shall
be entitled to the refund.

Nothing contained in this lease shall|requirc that
Tenant pay any inheritance, estate, succcsfion, gife,
franchise, gross receipts, income, profit, | or esxcess profit,
capital stock, corporate or other similar taxes or capital
levy that may be imposed upon Landlords or| upon the rent
payakle by Tenant hereunder, unless the taxes lcvicd upon
the rent reserved are in lieu of or as a stbstitute for a
rcal estate tax upon the demised premises and then only to
the extent that it relieves or reduces TenEnt's obligation
to pay real estate taxes; provided, however, that Te¢nant
shall not be obligated to pay any amount greater than would
have been payable by Landlords had the rent upon which the
substitute tax was levied been the sole t#xable income of
Landlords for the relevant tax year in question.

Iv.

BUILDING AND IMPROVEMENTS

Tenant shall have the right to rcemove trom the demised
premises all buildings and improvemcnts now situated thereon;
provided, however, that the removal or demolition of such
buildings and imprcvements shall be at Tenant's sole cost
and expense and Tenant shall indemnify and hold Landlords
harmless of and from any and all cost, expense or liability
incurred in connecticn with or arising in any manner out of
the removal or demolition of said existing building and
improvements; provided, however, that the exercise of said
right shall be conditioned upon release of Landlords and
the demised premises from the mortgage obligation aforesaid
and the issuance by the City of Salt Lake of all necessary
permits required for the construction of| the improvemernts
proposed by Tenant.

Within a recasonable time following the release of the
aforesaid mortgage indebtedness and the issuance of all
necessary permits by the City of Salt Lake, Tenant at its
sole cost and expense and in compliance with all applicable
laws, regulationg and ordinances shall construct, ercct and
install upon the demised premises a restaurant buvilding at a
cost of not less than Eighty Thousand DolFars ($80,000.00)
and Tenant may, in like manner, remove or demolish any such
building, structures or other improvements which Tenant deter-
mines to be delapidated, deteriorated, outmoded or otherwise
inadequate, provided that in the evcnt of any such removal
or demolition Tenant shall promptly thereafter erect, construct

!{)/\""

PIEVIRNRTY 3



or install upon the demiscd premises a restaurant building or
other similar improvements having a value substantially equal
to the value (at the time of removal or demolition) of any
such building, structure or other improvement which shall

be removcd or dcmolished. Prior to the commencement of the
construction of any such buildings or inprovemknts upon

the dcmised premises, Tenant shall furnish Landlords with
the plans and specifications for such proposcd improvements
and thce estimated ccst thercof. Tenant shall’also have the
right, at Tenant's cost and expense, to make alterations to
and additions to such improvements, provided, however, that
the making of such alterations or additicns shall not cause
any default in any then existing mortgage upoﬁ the premices.
Prior to thec comnencement of construction of Fny such build-
ings or improvements upon the demised premisef by Tenant,
Tenant shall furnish to Landlords a gcod and‘sufficient cor-
porate performance or surety bond naming hoth Landlords and
Tenant as obligees conditioned that Tenant and/or Tenant's
contractors will indemnify and save Landlord# and the
demised premiscs harmless of and from any claims f{or laber
or materials furnished in the erection or construction of
said building and improvemcnts.

Neither Tenant nor any subtenant shall #ause or permit
any mechanic's lien to be suffered or imposed upon the title
to the demised premises on account of or by reason of the
erecticrn, construction, installation, alterakion, removal
or dcmolition of any such building, structure or other
improvenient. In case of the filing of any such lien on
account of any work, labor or material caused to be per-
formcd or furnished by Tenant, Tenant shall, promptly after
receilpt from Landlords of notice of such fiiinq, either pay
or sufticiently bond the same or procurc the discharge there-
of arnd Tenant shall also detend cn bchalf of Landlords and
at Tenant's sole cost and expense any action, suit, or pro-
ceedinqg which may be brought for the enforcement of any such
lien and Tenant shall pay any damage and discharge any
judgment entered therein and save Laidlords of and from any

g |
clain, loss, damage or expense on ac:count thereof.

During the term of this leasc Tenant shall own all
improvements placed upon the demisced premises. Upon the
termination or expiraticn of this lease Teﬁant shall have
no right to remove any of said buildings or improvements
and all such buildings and imprcvements than located upon
the demised premises shall thercupon be and become exclusively
the property of Landlords. However, trade| fixtures installed
or located upon the demised premise: by Teﬁant or any sub-
tenant shall remain the property of Tenant or any such sub-
tenant and may be removed from the premiscs; provided, however,
that any damage to the premises cautced by bnch removal shall
be promptly repaired at the cost and expense of Tenant or
any such subtenant who caused such damage.
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V.

EMINCNT DOMAIN

In case the demised premises or any part thereof shall
be appropriated by exercise of the power of eminent domain
or conveyed under threat of condemnation by public authority,
Landlords shall be entitled to receive, and shall be paid,
such award as is provided by law with respect to the
appropriation or such conveyance of the land (as distinguishcd
from the buildings and improvements). The entire award with
respect to buildings and improvements shall be made available
to Tenant for the purpose of paying the cost of repairing,
remudeling or altering existing buildings or improvements
upon said land or constructing new buildings or improvements
thereon, provided, however, that in case this lcase is ter-
minated on account of such condemnation or conveyance under
threat of such condemnation or in case Tenant shall not
expend such funds for one or more of said purposes wvith
reasonable promptness following such taking or convcyance,
the amount of such award or portion thereof not so evpended
shall be divided between Landlords and Tenant in such
manner that Landlcrds shall receive that proportion of sach
funds equal to the portion of the period of the then current
term or extended term of this lecase remaining at the time
construction of such buildings or imprcvements was completed
which elapsed between the date of such completion and the
date of such taking or conveyance and Tenant shall reccive
that proportion of such funds egual to the portion of such
period of time which is subsequent to the date of such
taking or conveyance.

In case all of thc demised premises shall be appropriated
by the exercise of the power of eminent domain or conveyance
by reason of threat of condemnation, this lease and the
respective cbligations of the parties shall terminate except
that Tenant shall thereupon be entitled to a pro rata refund
of any prepiid rental as of the date of such taking of said
premises puvsuant to the power of eminent domain.

In case a part of the demised premises shall be appro-
priated by ~he excrcise cof the power of eminent domain and
by reascn ol such appropriation the use thereof shall be
materially, substantially and adversely affected, Tenant
shall have the right to terminate this lease by the giving of
notice to trnat effect to Landlords; but if Tenant docs not
exercise such right of termination within six (6) months
following the date of such partial appropriation this lease
shall continuc in full force and effect as to all of the
real estate covered herchby which has not becn appropriated,
and following such taking fixed rental payble hercunder shall
be reduced in proportion to the area so appropriated.
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Landlords and Tecnunt cach ucknowlodgo\thnt amounts
received or reccivable on account of or by reason of con-
demnation of all or any part of the demised premiscos shall
be subjcct to the prior rights’pf any mortgagee of the
premiscs in accordance with the terms and provisions of the
morgage held by any such mortgagee.

vI.
DEFAULT

In case Tenant defaults in respect to its covenants
to pay rent or in respect to any other of its obligations
hereunder and if Tenant fails to cure such default within
sixty (60) days after written notice of the existence of
such default has been given in writing by Landlords, Land-
lords muy thereupon take possession of the demised premises
and terminate this lease; provided, howcve‘, that if{ such
default is of a character or kind that it ﬂould not be
possible for Tenant to cure the same within a pcriod of
sixty (60) days this lease shall not be terminated if
Tenant shall within said sixty (60) day period of time
commence in ¢ood faith to cure such default and shall there-
after prosecute the matter of curing such dpfault with
reasonanie dilig:nce; and provided further,Lthat if at the
time of any sucl. default the leasehold estate hereby created
is subject to a mortgage lien of record in Salt Lake County,
Utah, of which Landlords shall have been notified, or if
at the time of any such default the prcomises are subject
to one or more subleases of which Landlords have been
notificd, ILandlords shall not have the right to and may
not exercise such option or privilegye of te*mination unless
and until like notice of such default shall| have been qiven
and afforded to such mortgagee or subtenant| or subtenants,
which notice may be given at the same time as notice to
Tenant.

In the event Tenant shall fail to cure any such default
or to comnmence in good faith to cure such default within the
period specified above, and Landlcrds shall give notice of
intent toc terminate, then any leasehold moﬂtgagee or sub-
tenant shall have an additional period of 4ixgy (60) days
following the expiration of the aforesaid initial sixty (60)
day period within which to notify Landlords that it clects
to remedy the default and to void the election of Landlords
to terminate.

In the event of termination by Landlords, any leaschold
mortgagee shall have a period of six (6) months following
termination within which to elect to obtain a new lease upon
all of the same terms and condition of the original lcase
upon payment to Landlords of the full amount of all unpaid
rental pursuant to the terms of the original lease. 1In the
event of such election by any leasehold mortgagee, Landlords
covenant and agree to enter into.a new lease with said lease-
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hold mortgagece upon written requcst therefor and the payment

of unpaid back rental as aforesaid, which such lecasic shall have
equal priority with the oriqginal lcase. 1n addition, Land-
lords agree to modify said leasc upon request by any leasc-
hold mortgagee, provided that any such modifications shall

not result in any decreasc in rentals or of the Tcnant's
obligations, nor any decrease in Landlords rights.

Any leasehold mortgagee shall not be required to cure
any default resulting from any act of bankruptcy, insolvency
or similar act on the part of Tenant.

The failure of Landlords to exercise any such option
or privileae of termination at any time shall not be dceemed
a waiver of the right of termination in the event of any
subseguent default.

If Tenant shall be in default in performance of any of
the terms »r provisions of this lease {othcr than the pay-
ment of rental) Landlords, after thirty (30) days' writtcen
notice to Tenant may at any time thereafter perform the same
for the account of Tenant at the cost and cxpense of Tuehant,
and Ter.ant shall pay to Landlords on deman% any amount pro-
perly paid by l~-ndlords in connection with the curing of
such default.

Notwithstanding any termination of this lease Ly reason
cf Tenant's default or otherwise, if at the time of such
ternination the premises are occupied by one or more sub-
tenants, and if such subtenant or subtenants shall, aftcer
notice, fail to remedy such default, such subtenant or
subtenants and each of them shall be entitled to continuc
in the exercise of &ll rights and privilegeés granted them
by their recpective subleases in accordance with the terns
and tenor thereof (i1ncluding, without limitation, any and
all rights or privileacvs to renew or extcni the terms of
said sublease or subleases), so long as they shall keep and
perform their respective oblications thereunder. Any such
sublease or subleases effected by Tenant pricr to termination
of this lease shall survive termination and shall continue
in full force and effect subject to the terms and provisions
th-recf and after sucn termination Landlords shall be substi-
tuted for Tenant in such subleases and shall be entaiti=d to
excrcise all rights of Tenant in and under said subleases
and to collect all rentals and other paymehts falling due
under such subleases. Any and all such subleascs shall
continue to be binding upon Landlords and said sulblessccs,
respectively, as-though Landlords herein hgd been the lessor s
in each of such subleases.

-10-
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VII.

LANDLORDS® RIGHT T0 MORIGAGL NDNMISED PRIEMISES

Landlords reserve the right to mortgagc the demised
premiscs; provided, however, that the monthly installment
payments required to amortize any such mortyage indcbtedness
shall in no event exceed the rental payable pursuant to
the terms and provisions hereof and provided further that
Landlords shall secure and deliver to Tenant from any such
mortgaqce a written non-disturbance agrecment providing that
the holder of such mortgage will rccognize Tenant or any
subtenant's lease of the demised premises and will not dis-
turb the Tenant or any subtenant's quiet possession of the
premises for so long as Tenant or any subtenant is not in
default of any of the terms and provisions of this lcase.

VII1.

ADDITIONAL COVEHALTS O' TCHANT

Tenant agrees that lLandlords shall have no obligation
of any kind or character to maintain or repair any of the
buildings or other impreovements which Tenant shall cause to
be constructed upon the demised premises.

Tenant further agrees that Landlord- shall have no ob-
ligation to pay for or furnish gas, eleccricity, water or
other utility services furnished during the principal term
herecf 1n connection with the demised premises and Tcpant
covenunts and agrees to hold Landlords harmless of and from

any and all claims on account of charges for such utility
services.

Ternant covenants and agrees to pay when due all mortg-
age payments required to be paid in connection with any
mortgave lcan upon the leaschold estate and any buildings or
improvements constructed by Tenant. 1f Tenant shall fail to
pay any suc1 nortgage payments, Landlords may pay, but shall
not be oblijated to pay the same; and Tenant shall rcpay to
Landlcids vpon demand the full amount of any such payments
made by Landlerds, together with interest at the rate here-
inafter specaified.

IX.

LIABILITY INSURANCE

Tenant covenants and agrees that it will, at its sole
cost and eupense, during the entire term of this lease, kecp
and maintain in full force and effect public liability
insurance with respect to the use and occupancy of the above
described premises, providing insurance with respect to such
claims for injuries to or death of persons or damage or
destruction of property arising out of or by reason of the
use and occupancy of the premises and with limits of not
less than Fifty Thousand Dollars ($50,000.00) with respect
to claims for to property, Three Hundred Thousand Dollars
($300,000,00) with respect to claims on account of injuries

-11-
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or dcath of more than onc person arising ouk of any onc
accident or occurrence and which insurance shall name and
designate Tcnant or assigns and:Landlords or thcir succcssors
as insureds. 1In case Tenant shall at any tkmc fail to
procure such insurance Landlords, after thi&ty (30) daysu'
written notice to Tenant, may procure the same and any and
all sums paid for such insurance by Landlorfs shall be and
become immediately due and payable by Tenant upon demand.
Tenant agrees that the amounts and limits of the above
described liability insurance shall be reviewed with Land-
lords at lecast once each five (5) years during the term or
extension of the term of this lease, and that upon review
the amounts of such limits shall be increased or decreased,
in the light of thcn existing circumstances, to amounts and
limits which are comparable to amounts and limits of such
insurance then being maintained by reasonably prudent owners
of comparable premises.

X.
NOTICES

Any notice required or permitted pursuant to the terms
and provisicns of this lease shall be deemed fully given cor
served if transmitted by registered or certificd mail with
return receipt requested, addressed to Tenant at 4300 Last
Morgan Avenue, cvansville, Indiana 47715, and to Landlords
at the address then fixed by Landlords for the payment of
rent. Either party may by like written notice at any time
and from time to time designate a different address to which
notices shall subsequcntly be transmitted to him, her or it.

XI.

DESTRUCTION OF TMPROVEMENTS
MAINTENARNCE OF HAZARD INSURM‘&E

puring the term of this lease, Tenant at its sole
cost and expense shall keep and maintain in full force and
effect fire and extended coverage insurance with respect to
the improvements situated upon the above described premises
in an amount not less than the‘value, from time to time, of
the destructible improvenents situated upo$ the demised
premises; and Tenant shall furnish to Landlords cougics of
policies or certificates with respect ther?to evidencing
the procurement and maintenance of such insurance. Aany
such fire and extended coverage insurance ihall name any
leasehold mwortgagee as an additional insured and Tcnant shall
furnish to any such leaschold mortgagee similar copies of
policies or certificates with respect thercto cvidencing the
procurement and maintenance of such insurance.

In case of damage to or destruction of any improvements,
the procceds of such insurance shall be used and applied to
repair, restore or rebuild (subject to Tenant's option to
terminate as set forth below), as the case may require, such
improvements.,

-12-
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The occurcnce of damage 'to such improvements by fire

or other casualty shall not be cause four termination of

this lcasc (subject to Tenant's option to terminate as set
forth below in the event of total or substantial destruction)
nor shall there be any abatement of rent on account of any
such damage. In case such improvements are totally or sub-
stantially destroyed by fire ov other casuplty, and if the
leasehold estate shall be subject to no unbaid mor tgage
indcbtcdness, Tenant at its option may terminate this lease

by notice in writing given within sixty (60) days following
the occurrence of such destruction and in such casc Tcnant
shall be released and discharged of and from any and all
liability with respect to the payment of rental or other
obligations hereunder accruing subsecquent to such destruction;
provided, however, that in case of such termination (by reason
of Tenant's exercise of its option so to do) all procceds of
hazard insurance with respect to the improvements upon said
premiscs which shall have been constructed or installed by
Tenant shall be payable to and be tne sole property of Landlords.

XII.

ASSIGNMENT, SUBLETTING AND ATTORNMLNT

Tenant shall have the right to sublet any part or
parts or all of the demised premises for use and occupancy
for any lawful purpose; but the term or tcEms of any such
subleuse or subleases shall not extend beyond the term of
this lease. The interest and estatc of any such sublessce
shall not terminate by reason of Tenant's pefault hcercunder.

The leasehold estate hereby created shall be freely
assigrnable by Tenant and its assigns and no holder of the
leaselinld estate hervby created shall be liable for payment
of rent or performance of any other obligation hereunder
which accrues after the period of time during which such
Lolder was vested with title to the leasehold estate hercby
created. Tenant may from time to tine without consent of
Landlords assign its interest hereunder, either in whole or
in part, by way of mortgage to any bank, iEsurance company
or any other lending institution as mortgagee or otherwise.
Any mortgagee acquiring the leasehold estate as provided
above sliall be liable fcor the performance of the obligation
impcsed upon Tenant by this lease only during the periods
such mortgagee has ownership of the lcasehgld estate or
possession of the premises subject thereto. HNothing con-
tained in any such mortgage shall release or be dccmed to
releasc Tenant from the full and faithful observance or
performance of any covenant and condition in this lcase
contained and on its part to be obscrved and performcd or
from any liability for the nonobservance or nonperformance
thercof or be decmed to constitute the waiver of any rights
of Landlords hereunder.

-13-
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Lnandlords agree that their foe titlo in the promises
shall be subject and subordinate to any sublcases made
batween Tenant and subtchants occupying space in the demiscd
premises and to any rcncewals, modifications, rcplacements
and c¢xtensions of said subleases with said subtcnants.
Landlords agrec to exccute any further documents neccssary
to ratify the said subordination.

XI1II.

OPTIONS TO EXTEND

So long as Tenant is not in default hercunder, Tenant
shall have and 1s hercLy granted options to extend the term
of this lease for six (6) additional periods of five (5) years
cach, upon the termc, provisions and conditions contained and
sect forth in this lease. The first of said cxtended terms
shall commence on the day following the expiralion of the
initial twenty-five (25) year teim of this lease. Said
options to extend shall be automatically excrcised and the
term extended without notice to Lardlords from Tenant. 1In
the event Tenant does not desire to extend this lcasc after
the initial term or any extended term, Tenant shall give
written notice to Landlords of its elaction not to extend
this lease, which notice shall be given not less than one
hundred eighty (180) davs prior to the evpiration of the
initial term or the then extended term.

XIV.

OPTION TU PURCIASE
AND RIGHT TO FIRST REFUSAL

At any time following the expiration of the initial
twenty-five (25) year term hereof, and so long as Tenant is
not in default in performance hereunder, Tenant shall have
and Landlords do hereby grant unto Tenant, an option to pur-
chase the above described premises upon the terms and con-
ditions herein set forth. In the event Tenant shall notify
Landlords of its intent to exercise such option ‘o purchase,
and if Landloirds and Tenant shall be unable to agree upon a
purchase price, then the fair market value of the abovc
described real estate hereby demised shall b¢ determined by
a board of three (3) appraisers, each of whom shall be licensed
recaltors or re:al estate appraisers engaged in business in Salt
Lake City, Utah. One of said appraisers shall be sclected by
lLandlords, one by Tenant and the third by the two so sclected.
The decision >f a majority of any such board of appraiscrs
shall be binding and conclusive upon the partics and the cost
of such appraisal shall be borne equally by Landlords and ‘Tenant.
Following the determination of the fair market value of the
demised premises as aforesaid,,TenanL shall have thc option for
a period of sixty (60) days by written noticc to Landlords following
the determination of the fair market value to elect to purchase
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the above described premises. In the event of the exercise

of such option, the purchase price shall be an amount equal

to the appraised fair market value of the above described

rcal estate hereby demised. Said purchase price shall be pay-
able in cash on the closing date as hereinafter set forth.

In the event of the exercise of said option by Tenant, the closing
of the purchase and sale shall be consummated with reasonable
promptness thereafter by the payment of the purchase price to
Landlords and the conveyance by Landlords of said rcal estate to
Tenant by good and sufficient warranty deed whercby said recal
estate shall be conveyed to Tenant free and clear ¢f and from
any and all liens and encumbrances except building and use
restrictions of record, roadwavys, eacements and rights of way,
if any, affecting title to said real estate, all nondelinguent
real estate taxes which sha'l be a lien as of the date of closing,
which said taxes Tenant shall assume and agrce to pay and any
liens and encumbrances suffered or imposed by Tenant. 1n the
event of the exercise of such option and consummation of a sale
of said premises pursuant theretu, rental hereunder shall be
payable to the date of closing of said szle and any prepaid
rental referrable to the period of time following the date of
the consumnation of such sale shall be refunded by Landlords to
Tenant.

Landlords further covenant and agree that in case Land-
lords shall at any time during the term of this lecase as the
same may be extended intend or desire to se¢ll Landlords'
estate in the demised premises, or if Landlords shall receive
a bona fide offer to purchase said demised premises, Landlords
shall first notify Tenant of such desire and intert or of
such offer and the price at which and the terms upon which
Landloras are willing to sell such estate. Thercupon, Tenant
shall have the option, to be exercised within ninety (90) days
after receipt by Tenant of written notice from the Landlords
to elect to purchase the demised premises and all of Land-
lords' right, title and interest theretin for such price
and upon such stated terms and conditions. If Tcnant excrcises
said option within said ninety (90) day period c¢f time, the
closing of the purchase and sale shall be consummated with
reasonable promptness thereafter. If Tenant shall not exercise
said option Landlords shall have the right to conclude a sale
of their inte=rest in the demised premises for a price not
less than and upon terms not more favorable than the price
and terms s:ated in such notice; provided, however, notwith-
standing the failure of the Tenant to exercise such option
after notice from the Landlords or any subsequent owner or
owners of the demised prcmises, the Tenant's option to pur-
chase aforesaid and Tenant's right of first refusal as herein
contained shall remain in force and be binding upon any
subsequent owner or owners of the demised premises to the
same extent as if said subsequent owner or owners were the
Landlords named herein.



XV.

ZONING AND PLRMITS

Landlords further covenant and agree that in the
event Tenant is unable to secure all necessary permits
rcquired for the construction of the buildings and improvc-
nents proposed by Tenant within thirty (30) days fcllowing
exccution hereof, Tenant shall have the absolute right at
jts discretion to elect to terminate this lease in whi;h
event Tenant shall be released from any and all liability

hercunder.

XV1I.

SUPPLECMENTARY AGREEMLNTS

Tenant agrees that at any time and from time to timc
unpon not less than ten (10) days' prior written request by
Landlords 1t will execute, acknowledge and decliver to Land-
lords, and Landlords agree that at any time and from time
to time upon not less-than ten (10) days' prior written
request by Tenant they will executc, acknowledge and de-
liver to Tenant a statement in writing certifying that this
lease is unmodified and in full force and effect (or if
there have been modifications that the same is in full
force and effect’ as modified and stating the modifications),
and the dates to which the fixed rent and other charges
bhave been paid in advance, if any, aid whether or not thcre
is any existing default by Tenant wi:h respect to any sums
of money required to be paid by Tenaat under thc terms of
this lease, or notice of default sexved by Landlords, it
being intcnded that any such statement delivered pursuant
to this paragraph may be relied upon by any prospective pur-
chaser of the fee or leasehold estate or by any prospective
or existing mortgagee or assignee of any mortgagee of the
leasehold estate. If any such certification by Landlords
shall allege nonperformance by Tenant, the nature and extent
of such nonperformance shall be sumrarized therein. 1In case
either party shall fail to execute, acknowlcdge and deliver to
the other such statement within ten (10) days after such re-
quest is made in writing it shall bc¢ conclusively presumed
a certification that this lease is unmodified and in full
force and effect and that all rental has been paid and
that there is no existing default.

Landlords covenant and agree they they will execute
any and all instruments which may be requircd of Landlords
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in connection with the granting of eascments (affecting
the demised premises or any strecct adjacent thecreto) in
favor of utility companies for purposes of the installation
of water, gas, eteam, electricity, telephone, scwage or
storm drainage serving or for the benefit of thc demised
premises.

XVII,

MISTCLLANEOUS PROVISIONS

e to execute and
s which may be
further assurance
tained and set

Landlords and Tenant each hereby anr
dceliver upon demand any and all instrumen
reasonably required »r necessary to give
of the covenants and agreements herein co
forth.

hercof which
ease shall not
rovisions thecreof
nt of any nortjagee

Notwithstanding any of the provision
might be construed to the contrary, this
be cancelled, surrendered, or any of the
modified without the express written cons
of the leasehold estate of Tenant.

of the tcrm of this lease such tenancy shall be deemed to
be from month to month only but otherwise upon and subject
to the terms, covenants and conditions herein contained.

ithin which Tenant
y thing shall be
f time equal to

e is delayed

iots or insur-
conditions beyond

The time or times herein specified w
is required to perform any act or to do a
and they are hereby extended for pericds
the periocd of time during which performan
directly by recason of strikes, lockoats,
rection, acts of God or other causes or
Tenant's control.

Landlords shall have and are hereby ¢given and granted
the raght to enter upon the demised 2remises at all reason-
able times for the purposes of iuspecting! the condition
thereof.

In case Tenant shall hold over aftertthe expiration

The parties agree that promptly following the execution
and delivery of this agreement they will Eakc and enter into
a short form of lease for purposes cf recording wherein there
shall be set forth the legal descrirtion of the demised pre-
mises, the term of this lease and such other provisions
hereof as shall be agreed upon by the parties.

In case of termination of this lease for any reason,
Tenant covenants and agrees that it will promptly execute,
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in recordable form, a release of this lease so as to provide
to La: dlords record evidence of such termination.

In case Landlords or Tenant shalt be reyuired to resort
to litigation on account of any breach or default in per-
formance hereunder and shall be succetesful in such litigation
the judgment in such litigation shall|includc an allowance

to the successful party or parties for all costs and expenses
including reasonable attorneys' fees paid or incurrcd by such
party or parties in connection with such litigation.

XVIII.

SUCCESSORS AND ASSIGNS

The terms and provisions herecf shall ke and constitute
covenants running with the title to the real estate described
above, and shall inure to the benefit of and be binding upon
the respective successors and assigns of the parties. Any
party hereto shall have the rigat at ahy time to sell, trans-
fer, assign, or convey his, her or its i.terest (whether fee,
leasehuld, or otherwise) in the demised premises (but subject
to the option to purchase and rights of first refusal herein-
above set forth) to any person, firm or corporation; and upon
the making of any such sale, transfer,| assignment or convey-
ance such party shall ccase to be liable hercunder on accouut
of any liability or obligation which would otherwise have
accrued following the date of such sale, transfecrv, assian-
ment, or conveyance; provided, however, that any such sale,
transfcr, assignment or conveyance shail be subject to the
terms and provisions of this agrecment 'which shall be binding
upon any pucchaser, transferee or assignee.

IN WITNESS WHEREOF, Landlords have hereunto set their
hands and t.2als and Tenant has caused t%c exccution herecf
and the affixing hereto of its corporate 2al by its duly
authorized officers pursuant to authorlﬁy of its Beard of
Directors as uf the day and date first above written.

Toula K. Levéh;ls

(SEAL)

“Landlords"
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ATTEST:

"Tenant"

STATE OF UTAH )
h )8S:
COUNTY OF SALT LAKE )

Beforc me, the undersigned, a Notar* Public, in and for
said County and State, personally appeared the within named
TOUL:;. K. LEVENT1S and acknowledged the eiecution of the above
and foregoing instrument. |
|
\
|

WITNESS my nand and Notarial Seal t
__+ 197s6. . -

. - Notary Publi
My Commissioyxéires: n Salt Lake City, Utsh.

¢ 1 .

STATE OF INDIANA
)SS:
COUNTY OF VANDEKBURGH )

Before me, the undersigned, a Notary Public, in and for
said County and State, personally appeared the within named

G.G.A., Inc. , 8 Indiqna corporation
by Andrew Guagenti , its President and
Robert E. Griffin , its retar who

acknowledged the excecution of the above and foregoing instrunent
pursuant to authority of its Board of Directors.

WITNESS my hand and Notarial Scal thﬁs 13th day of

e _September . 1976.
C;Z?L/444}Cxéi‘_f‘~<\¢x//‘
/}, —

Notary Public

My Commission Expires:
—March 18, 1979
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ARNEST MONEY SALES AGREE. =NT

Legend Yesid  Ne(O) EARNEST MONEY RECEIPT
oate __Sept. 9, 1986
The undersigned Buyer JIPL"IY P. BRROWN . heredby deposits wath
88 EARNEST MONEY. the amount of _Jive Thoeusand-Dellars Dollars (8 _5_ 00
nthe formof _g —eheck- — which shall be deposited in accorcance with applicable
Received by

Brokerage Phone Number
OFFER TO PURCHASE

1. PROPERTY DESCRIPTION The atove stated EARNEST MONEY 1s grven 10 secure anc app'y On the purctase of the property situated at
- " b od ] 1
572 East fourth South inte Ciyof __Salt Leke Citv Counn of _Salt Lake
SuDjeC: iIC any resiiiclive COvenaris. 20NiNG regyu 3i.078 Lhilly Of OINer easements Of ng~Is of way, government palents o state deeCs o recorc approver

wn accorcance with Section G Sad proderty is Mo-e paricularly cescribed as p_sarcel of lard aboue 43 908 gg  fr oy 00

CHECX APPLICABLE BCXES description.
C UNIMPROVED REAL PROPERTY [ Vacan: Lot T Vacant Acreage O Cther
XC IMPRQOVED REAL PROPERTY X Commercial C Residental T Conda O Other

() Included iterns. Uniess eacluced delow. this sale shail ;nc/uce ail fixtures anc any ¢f the inems shown in Sect.on A presenty anachec to th

The foliow:ng personai property snall a'so be includec in this sale and conveyed under searate 8.l of Sale with warranties as 1o tte:

(b) Excluded items. The foilowing iiems are speci‘izally exc/uced from this saie No exclusions. Buver acknowledges Rea.

Tsrass Ground Taase datad Sescams o =nd Hae-: ler an Ine—an—
- 7 ‘es a o . .
(¢ EorpEracisTuBaTRe BN oTRER RIGESTR Blaller represerts that the propeny inciudes the following improvements in the purc
& oubiic sewer Lconnected € well X connectec RXother X eiecincity X connected
;se:uc tank g:onnec:ec ; irrigation waten seconcary system é'.'mgress & egress by privaie easemen:
B otner saritary system = of snares _____ Company yodecicared road  Lypaved
_Epu::uc wazer Ec;nne::ec G TV anerna Q- master anienna E,»;:remre: );cub and gurer
o Pnvaie water ;cs:nec:ed ; natural gas ;connecmc ;015" ngrts
(¢! Survey. A cemiiiag survev Tshali be furmisned at e experse cf zrior 1o closing. Tshall not Be

{ei Buyer Inspection. Euyer ras —ace a visual inspeciicn of the propeny anc suciec: fo Section 1 (cj above ang & Seicw. accepts it in its press
concition, except

2 PURCHASE PRICE AND FINANCING  The tcta purcrase price for the prope=y is_Twe Hypndred Ten g=d Np /103

LYEslaisEEals

Deovas (8 20
5 S _C02. 20 whnicn repreceris tne aic-egeszrizes TARNEST MONTY 323037,

s 203 000 00 representing the acprox:mate caiance of CASH DOWN PAYMENT at CiD!'jQ-
s _————

, whoomosnail De p2C @

represenuing the acproximate Laziance of an exisung mongage. trust ceeg note. real esiate contract or other encumbrance 1o be
= by buver. which obugation bears interest at __N/A 9% per annum with monthly pavments of § 2 /4

wrich incluge L ornncipal: Tinteres:: Craxes: Zinsurance  —corico fees. —other

$ e represerung the acorommate balance cf an aCOIONa existing MCAGage. trust g2ed NGle. reai esiaie CONiraC: or olner encumbrar

assumec by Buyer. which cbligation bears interest at _N /5 % per annum with moninly payments ¢! §
which inctuce. Copnincipal. Cuinterest; Otaxes: Tinsurance: Ccondo tees  Cotner
S represenung balance. f any. including proceeds from anew _N/& _ lcan. to be paid as follows *nr ag divecered

Seiler angd gonroved byv Buyer
T > >

s Otrer _N/A

[210,000. 00’ TOTAL PURCHASE SRICE

It Buver is required 10 assume an underiying obligation and/or obtain outside financing. Buyer agrees 10 use best efforts to assume and/or procure $3m
o'fer 15 made subjec: w0 Buyer quablying for and lending insttution granung sag assumption and/or hnancing Buyer agrees 10'make spplicanon within
davs shier Seiler s accepunce of »us Agreement to assume the ungertying obirganon and/or cotan the new hnancng st an interest rate not 10 eaceed N/

it Buver does not quaiity tor the sssumption and/or financing withun /A davs ater Seller’s acceprance of this Agreement. this Agreement shall b
8t the option of the Buyer or Seiier upon wrinten nonce :

Seiter agrees 1o pay 8 N/A ____ towaras Buver 3 10tal fingacing and closing tosts scluding. but not kmited o loan discount pomts.
if thig Agreement invoives the assumption of 30 exiSUNG loan or odiGation on the property Section F shal' aoply

Eymigt "C°



of lie BTOUGH: CUIrERt. with an BUOMEY § BPH (See Section M)

4 INSPECTION OF MTLE. i sccordance with Section G. Buyer sha't have the op 1ty 10 insDec! the ¥te 1B the submec: property pnor
Buyer sha!l take Utle subC 1o BAY EXIRING TESINCUVE COveNants. including condomenwm restncuons (CC & R's). Buyer O has O has not reviewsd
memum CC & R 3 prior 10 signing the Agreement

§ VESTING OF TITLE Titte snall vest in Buyer as foliows Jimmy P. Brown or affiliate designated at

6. SELLER WARRANTIES In »ddition 1o warrantes contained in Section C. the following nems are also waranted 2.z None

Exceptions 10 the above and Section C shall be imited 10 the foliowing:

7. SPECIAL CONSIDERATIONS AND CONTINGENCIES. This ofer 1s rnde subject fto the fouowmg specal conditons and/or contingencies
be satshied prior to closing

S C4

ather €feps in comnecricn with thig svo-cocri-n Also b= S : T :
-_fﬁ%—?&—?@&k—éﬁﬁw

cormission 1\",1 twoicalley =552 b ggller
Al . . - L -

8. CLOSING OF SALE. This Agreerent snall be cicsec on or before ** .19 a1 a reasonable location 1o Se de
Sei'e- subject 1o Sezon G Upon de-rar-" Buve- shatl cez=sit with tre Escrow Closing OHice ail cocuments necessz-y 1c Zomplele the purzhaste ir

with this Agreement. Prorations set fortn :n Secuon B srall be made as of T aate of possession X cate of ctosing T otrer k% _ag mutezlle g¢
ar _hefovre Nere~ter 10 1084 Clasine tn he Aane by Urab Tirle Comnany = 820 pezsgr LLO sous
5 > : ==

9 POSSESSION. Seiler shall geiver possession to SBuyer on —elagine — . unless extended by wrinten agreement of pares slc !
+233INe

10 GENERAL PROVISIONS. Uniess oiherwise ind:cated above the General Provision Sections on the reverse sice hereci are incorgdrate
Agreemeni by refererce

11. AGREEMENT TO PURCHASE AND TIME LIMIT FOR ACCEPTANCE. Buyer oftefyfo pdrchase e prop n 1fe #bove terms and conait
shall have vl (&N/PM) .18 . to accent this of‘ Unle < HCcented this > o sh3 ar"‘ the Agent sha:
EARNEST MCNEY w s~e Suver M
Signature of Euver Da:e

Signat ur'/él’“‘"' Jizme P, Brown

CHZICK ONE

C ACCEPTANCE OF OFFER 7O PURCHASE. Seiier heresy ACCEPTE the foregoing o¥er on 1he terms and condi@ns soec:fied above.

CREJECTICN Seiler nececy PEJECTS ine foregoing c®er ____ (Seiler s Imiais)

TCOUNTER CFEE® Seer herecy accests the foregoing ofer SUSJECT TC the exzesucns o mooilications as spec:ieg below or in e amacnes Agot

prece~ts said CCUNTER OFFIR for S.yer s accepiance Buver snall have unnl | (AM /P M) .19 to accez
scecii:el teow

Dare /7’_\_/°_/./ k-// —
) 7

Time ________ (ANeP i ‘—//L%(’.’_. 7 T Mw

S.gnei.rect Se e \ SgraiseciSe e

iz ¥ les ris

CH:CY O\E e S a1 N e evenils
Z Buver accecis the cconier o¥er
Z Buver aczests with moc:f.c2l.ons on atacneC agcencu™
Cae
Tere  (RALPRL S.gmature ot Euver S:gnature of Suver

COMMISSION The uncers gred herecy agrees 0 gav IC

f
8 commuss.on of 2s cons.oer3non for the e7ions i procunng 3 buyer

Signature c* Se.ter Dae Signature of Serler
DOCUMENT RECEIPT

State Law requires Broner 1o furmish Buver anc Selier with copies of tis Agreement bearing all signatures (One of the following alternatves Mu
De completea;

A T acknowieoge receict of a fina! cosy of the foregoing Agreement beaning 3l signatures

SIGNATURE OF SgLLER SIGNATURE OF BUYER
Cae Dxe
Date ‘ Daie
8 C1 personaily causec 3 hinal copy of the foregoing Agreement bearing 3ll signawres &e maileo on 8.

Cerifies Maii anc return reces st@cheC hereto 10 the = Sener = Buver Sent Dy

Page three of a four page form Selier s imtiais ¢

g lo Date________ Buyer s inials | ) ) i".a_iu'



EXHIBIT "A"

PARCEL 1:

Cormencing at the NE corner of Lot 7, Block
thence west 2.5 Rods; thence South 20 Rods;

thence North 198 feet; thence East 165 feet;

feer; thence West 114.25 feet; thence North
West 50.75 feet to beginning.

PARCEL 2:

Commencing 8 Rods from the Northeast Corner
Plat B, SLC Survey; thence South 45.5 feert;
thence North 45.5 feet; thence East 10 Rods

7 reKo—

33, Plat B, SLC Survey,
thence East 2.5 RoZs;
thence North 79.25
52.75 feet; thence

of Lot 8, Block 33,
thence West 10 Rods;
to beginning.
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TOULA K. LEYENTIS

2875 Crestview Drive
Salt Lake City, Utzh 84178

September 15, 1936

Mr. Phil Arlt
C.G.7. In:ﬁ':”rated
encyv's 01d Fechicnegd Hemburgers
32 SOJ‘“ Main S"e et
=1t Leke City, Utah 84101

(Aa]
(34
wm
ot

roperiy lecatzg at 530 East 400 South end 412 Souith €02
10 Lake City, Utah B2102.

In complience with thes terms set forth in Articis XIV cf ths "Rs=z}
tetetz Eoung Lzzse" mece enc entered into on September 9@, 1976, by ernc
kziween €.G.A., Inc., zs Tenzant anc Toula K. Leventis &s Llzanclorc,
ccvering rezl preperiy loczisd et 530 East 400 South anc 418 Scuth 520
Lzg7, S21t Lexe Cizy, Utah, I &n writing this to iniorm you thzt I heve
reczives & bene Tice offer Tor the purches2 of ihe zdove czalicnis
oroneriy. Mr. Jimmy PL o Brown, a reoutabis Selt Lzks (ify businzsshin
g~C cig:zz p2-scnzl frisnc, heze ma2ge zn o7ifsr t2 purchesz the precerly
vor £210,000.00, 1 em enclcsing & ccoy of the farnest Meoney Agrsement
togcether with & ccoy ef Mr. Brown's check for $2,080.00 for your
inte

Sinte 2 corsicerzsle zmeount of time hes elapszc sintz owe Tivss
fUelossEl wour dntacsst odn purchzeing the ebove menlicnsl ooooeoTy,
woutT 2z Ttz ozzz-oszciztive 39 you wou'd Kinohy rzzzioo 1ToTnts
COTTUNITEITION 28 fICn 23 zossills

Thank you Tor oweour :niicizziss ccecereticn.

NWith kinlest ze-wsonzl regarls,

Sincersly yours,

\ - —

= U

Teuia K. Leventis

cc:  Mr. Andy Guagenti, Secretery, £.6.A., Inc.

Mr. Robert E. Griffin, Treasurer, G.6.A., Inc. \"}‘3 w

Wl

»
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EXHIBIT "E"




TOULA K. LEVENTIS

2875 Crestviev Drive
Salt Lake City, Utah 84108

October 28, 1986

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Phil Arlt

G.G.A. Incorporated

Wendy's 01¢ Fashiconed Hazburgers

232 South Main Street

Salt Lake City, Utah 4101

Re: FResct c £ cffer to purchase the property located at 550 East 400 South
nd & South 600 East, Salt lake City, Utah 84102

Dear Phil:

1 have been Iinformed by Mr. Jimmy Brown, the prospective buyer of the property
at 572 East 400 South, Salt Lake City, Utah (see my earlier letter of September
15, 1986), that his offer has been rescinded and withdrawn; accordingly I have
returned the earnest money deposit to Mr. Brown.

1 do want to sell my property and will entertain new offer(s) to sell it; accordingly

1 do not consider =myself bound to sell at the price of $210,000.00. Thank you
for your consideration.

Sincerely yours,

Toula K. Leventis

cc: MNr. Andy Guagenti, Secretary, G.G.A., Inc.
Mr. Robert E. Griffin, Treasurer, G.G.A., Inc.

"
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EXHIBIT "F"




EMRIVEY ! MIUNETY REWEIr

DATE November 20, 1986

Janus Associates hereby deposits witt B

The unders aned Buyer ‘G"ETTE'NW CCEI LTI T T T T Ty Tl
FARNEST MONEY meﬁmo‘(m of S1x Thousan AL } Dollars (8 Za V¥V

be deposited !

the torm of chec which sh

Four Star Realty 363-9284

herage Phone Number

sccordance with applicable S

Rece:ved by

Principal Brol
OFFER TO PURCHASE

1 PROPERTY DESCRIPTION The above statec EARNEST MONEY 1s given 1o secure and apply on the purchase o! the property situated a! __5_6_2

=ourth South ir the City of Salt Lake __ County of Salt Lake

JeCt 10 an,y restrictive LOvenants zoning regulatons utility or other easements or ni Ms of way government patents or state deecs ¢! record approvecd

icccrdance weth Secten G Said propetty is more particular’y descrbed as An "L" shaped parcel Df land jpprﬂ)ﬂmﬂte] Y (

icre in size fronting on ?oth Sixth @ast Street and Fourth South

cmick appucaple Bores  Wendy's Old Fashioned Hamburgers.
Z UNIMPROVED REAL PROPERTY T \Vacar: Lot 2 Vacant Acreage C Other
X IMPROVED REAL PROPERTY X Commercia. T Res.dentia! Z Condo 3 Other

io. Included items Unless exciuded beiow this sale shal! inc/ude all fixtures and any of Jhe items shown ir Section A if presently arached to the

The follow.rng pe'scral property shali alsc be incluoed in this saie and conveyed under separ#(e B!l of Sa'e with warranties as *¢ ' Lg

~ Excluded r!e'ns ‘2icw mg e zre specbca y exs yoel from this sale NO "XC]UST:OnS, bUt SUbjGCt tO 'Ieasehc
_interest © 6.5, JA., Inc. dba ‘Wendy 's as tenant under lease with Seller.

CCNNECTIONS UTILITIES AND OTHER RIGHTS  Sere’ represents tnat the prodeny includes the foliow:ng imprecvements in the purchi

X o ette Rwel Rconnected Xother Kelectricity X connected
Qs it Dicrrecten @ 11.gaton water 'secondary system D ngress & egress by private easement
D ther sanciary systen = of shares ________ Company K dedicated road X paved
Xrovie vearer Xeonnesteg Q7\ antenna @ master antenna Dpirewnec K curb anc gutter
0.1 vatw waer D connecieo X natura gas I connected g other rights
i Survey L ceri‘ec suovey Zsnall be furmshed at the expense of prior to closng Xsha!l nct be !
ts1 Buver Inspection  Eg.er ma: mace av.sua mcoection of the property and subject to ‘Seu on 1 (c) above and € belca accects ‘tin its presen’
conotom eaie A/J EXcegCri7M8

2 PURCHASE PRICE AND FINANCING  Tme tota! purchase orice for the propenty s WO_Hundred Fifty Thousand and No/1

TToTTTmmmmTTmmmmm TTTTTTTEmmmn T T T " Doliars (8 \250’00000 ) which shal! be paid as
w which represerts the aforecescrbed EARNEST MONEY DEPOSIT
W representing the apprcx mate palance of CASH DOWN PAYMENT at closing
representing the approxi~ate balance of an ex:'sting morngage trust deed note real estate contract or other encumbrance tc be
by buyer which obligation bears interes: 8t __________ % per annum with monthly payments of $
0 which inciuce  Zpnncipal  Zinterest  _taxes. Jinsurance. _condo fees [ other

‘epresenting the apprcximate balance of an addimonal existing morgage. tiust deed note, rea! estate contract o other encumbranc
|

assumed by Buyer which obiigation bears interestat __________ % per amium with monthly payments of §

which include Copnncipal.  Ointecest.  Dtaxes: Dinsurance, DOcond

tees. Oother

representing balance if any inclucing proceeds from 8 new loan. to be paid as foliows

._.ﬁ:_ Other

50,000.00! tova. PURCHASE PRICE
e se—————

{ Buver s recuired tc assume an underiying obligation and or ottain outside financing. Buyer *grees to use best eHorts 1o assume and - o7 procure same
v 15 made subect 10 Buyer quatifying for and lending institution granting said sssumption and. ot financing Buyer agrees 1o make apphication within _
< atter Seller s acceptance of this Agreement 10 8ssume the underlying obligation and /or obtain the new financing at an interest rate not 10 exceed

suyer does not quahity for the assumpton and . or hinancing withun ____________ deys sher Seller's acceptance of this Agreement this Agreement sha!l be
te cption of the Buyer o Se'ler upor writien nouce

Seier agrees10 pay $ _ "2 T 1owards Buyer s 1018l iinancing and closing costs including. but not imited 1o loan discount points
!t this Agreement invoives the assumption ot 3n existing loan o’ obligation on the propenty. Section F shall apply .
VY

ot -
P

20 two of s four page form Seller's Initials ( X ) Dste

E+\B\ T 4

Suyer’s Initisls ( ) ) ste


http://wcwk.iv
http://wh.cn

/‘ T Turrent with an STOrNEY § 0DINON (3} _/E8C1ION M)
4 INSPECTION OF MITLE. In sccordance with Section G Buyer sheli have the © ity 10 1N6DOCt e LU 10 the subject property pror 10 «
iyer shall tske litle SUDJEC! 10 BNy ExiSting restricuve Covenants. mcluding condomimum restrictions (CC & R's) Buyer O hes D has not reviewsd sny

nium CC & R 3 prior 10 signing this Agreement

S VESTING OF TITLE. Titie shall vast in Buyer s follows __V8NUS Associates or its assigns as designated at

i

closing. |
| None
6 SELLER WARRANTIES. In addition 10 warranties contained in Section C. the following items are also warranted

ceptions to tne above and Section C shall be imited 10 the following

7 SPECIAL CONSIDERATIONS AND CONTINGENCIES This offer 1s made subject 10 the following special conditions and/or contingencies whu

»\m,,c\f prt e cosrg Buyer acknowledges thaf 52]‘5—5&1&251—&&531&&—39!1%—1&4@&&

U e g é(&.&ru’&‘{ o

7
. (/

2 CLCS'NG OFf SALE This Agrec~ et shall be closed on or before / L/;p 18 a‘ a! 3 reasonable locanor to Le dec:gr
sebierr i Serno. G Upon gemane Bouyer shali depos:t with the Escrow Closing "OH.ce ;ll documents necessary Ic complete the purchase n acc

trortee Apeen o Brorgr ang et fertn in Section R shatl be made as of [ date of possession K} date of ciosing Cother _______ QN Or _b.ﬁ_f_QIﬁ_
|
_Deces,.geL_J.-J_‘_JQBﬁ !

9 POSSESSION  Setler shan deliver possess on 16

Buyer on C1 0s1ng unless extended by written agreement of par-es

10 GENERAL PROVISIONS. Unless ctherwise indicated above. the General Provision Secticns on the reverse side herec! are inccrpsriied
jreement by retererce

11 AGREEMENT TO PURCHASE AND TIME LIMIT FOR ACCEPTANCE. Buyer ofers 10 purchase the property on the aboy,

At have urt! _____ (AMPM, 19 . to accept this Unless accepied this offer
ARNEST MONEY 16 the Buyer
o

ure o BuverJanys Assoc ADr. James P. Papp

grature of Buyer Date

~ECk ONE

JACCEPTANCE OF OFFER TO PURCHASE Seiler hereby ACCEPTS the foregoing offer on the ter
"REJECTION Setler hereby REJECTS the toregoingotter ___________ (Selier s Inals)
"COUNTER OFFER Seller hereby accepts the foregoing oHer SUBJECT TO the exceptions or modifications as specified below or in the attached Addenc

ms and cond:ticns specified above

pmesents said COUNTER CFFER for Buyer s acceplance Buyer shal' have unti 14 M.PM, 19 tc accept t
scezted oo ow ‘
T — 2

R YT R TV /\—4 r~—rt o 7 i * > ,4_2:._.._/

Sgrarurec! Seter  TOUTA ¥r—Leventis Signaiwe of Seer

—ECW ONE

Euverac o v e counter cMer

Euserarcent wete mog hicatons on attached azdencum
ate —
me (AM.PM) Signature of Buyer Signature of Buyer

COMMISSION The undersigned hereby agrees 10 pav 1o Four Star Realty B
commissior of aigthercent 481) »s consideration for the efforts in procuring a buyer

’-\_-, .
rgnature of Seller Toula XLeventis Date Signature of Seller

DOCUMENT RECEIPT

State Law requrres Broker 10 furmish Buyer and Seller with copres of this Agresment bearing all signatures. (One of the foliowing alternatives must
e compieted) .
A D1 acknowledge rece:pt of a final copy of the foregoing Agreement bearing all signatures.

IGNATURE OF SELLER SIGNATURE OF BUYER
Dete Daste
Date Date
B 321 personally caused a hina! copy of the foregoing Agreement bearing all signatures 10 be mailed on Vi /,/lL 19 Z

fove Srag. Reary

covfed Mad and return recept attached hereto 10 the Z Selier ZBuyer Sent by, <
AN

Buver's initials ( X ) élu

‘age three of a four page form Selier's Initials ( X ) Dete



EXHIBIT "G"




2875 Crestview Drive
Salt Lake City, Utah 84108

Novenmber 21, 1986

Mr. Phil Arlt CERTIFIED - RETURN RECEIPT REQUESTED
G.G.A., Incorporated

Wendy's 01d Fashioned Hamburgers

232 South Main Street

Salt Lake City, Utah 84101

Re: Property located at 550 East 400 South and 418 South 600 East, Salt Lake
City, Utah 84102 -- Receipt of $250,000 offer to purchase this property

Dear Phil:

In compliance with the terms set forth in Article XIV of the "Real Estate
Ground Lease' made and entered into on September 9, 1976 by and between G.G.A.,
Inc. as Tenant and Toula K. Leventis as Landlord, covering real property lo-
cated at 550 East 400 South and 418 South 600 East, Salt lLake City, Utah, I am
writing this letter to inform you that I have received a bona fide cash offer
cf §250,000 for the purchase of the above-captioned property. Janus Associates
s @ Salt Lake City based investment group headed by Dr. James P. Pappas and I
have been assured that the transaction can be closed on a cash basis before the
end c¢f this year which is important to me because of the change in the tax laws
covering capital gains which I understand will b% in effect as of January 1,
1987. Enclosed is a copy of the Earnest Money Agreement covering this trans-
action for your information.

My advisers tell me the buyers understand your continuing rights as lessees of
the property and your interest in the improvements thereon as well as your
option to purchase detailed in Article XIV of our lease. The nominal §1,100
per month rent you are now paying me under the lease underscores the importance
to me and my family of closing this transaction at the earliest possible date
that we might benefit from much needed improved financial circumstances from
this prorerty.

As you know, I have been desirous of selling this property for a long time and
know that you and your associates, Mr. Guagenti and Mr. Griffin, have discussed
your possible interest in purchasing the subject property on various occasions
in the past. Because of previous evaluations by you, 1 would hope that you
could make your decision within two or three weeks. It would be a real cour-
tesy to me and greatly appreciated if you could respond to this communication
within a maximum of thirty days rather than the ninety days provided for in
Article XIV of our Lease Agreement.

Thank you in advance for your anticipated cooperation in this matter.

Sincerely yours,

Toula K. Leventis
cc: Mr. Andy Guagenti, Secretary, G.G.A., Inc.
Mr. Robert E. Griffin, Treasurer, G.G.A., Inc.

' te
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EXHIBIT "H"




rREDESICe P DamBERbES
1199298

wilLiam & F@Qagman

€ ¢ OswarLD VO

00LAT = wamn

T N LY L)

EPrOEY B o n=EY

WLONGE & POEC ™

0BT " w PLCal®

ragD 8 we.vg

"OBEMTY Y PODS N

SCOBOL mONTGC WY

TE®®Y g FeomEe

"aRO. = w@O=-e

male ¢ wiLE®

®O0DEMCa w C.."TER A

alvin g wEBBm(N

Toula K. Lever
2875 Crestview
21t Lake City,

Re:

LAw OFFiCLS OF

BAMBERGER. FOREMAN, OSWALD AND HAHN

PO8 WULMAN BUILDING
» © 8Ox @87
CVANSVILLE INDIANA 47704

December 6 ’ 1986 TELEPHONE 'Ok «28-'89)

TELECOPILA (82 @8 40s

tis

Drive
UT 84108

Real Estate Situated at 550 East 400 Socuth and
418 South 600 East, Salt Lake City, Utah

Dear Mrs. Levent
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is:

uest of our client, the terant under the Lease

vou dated September 9, 1976, we have reviewec
rovisions of the Lease Agreement, particularly
£ Article XIV thereof, and yvour correspondence

, 1986; October 28, 1986; and November 21, 1986.

aware and indicated in your September 13, 1986,
icle of the Lease Agreement specifically provides,
ycur intent or desire to sell your interest in
.bed real estate or the receipt of an offer to pur-
terms acceptable to vou, that you are regaired

the tenant of such intent ané such offer and,
tenant has the option, exercisable within ninety

(90) days after receipt of such written notice from you, to elect
to purchase the premises and all of your interest therein upon
the terms set forth in such offer.

As ycu know, the provisions of Article XIV of the lease in
guesticn w=2re specifically negotiated for and constituted a material
part of the consideration for the execution of said lease by our

client.

In your'letter of September 15, 1986, you offered tc sell the

real estate in
$210,000.00.

guestion to our client for a purchase price of

By your subseguent letter of October 28, 1986, you purported
to rescind that offer, and by your subseguent letter of November 21,
1986, vou purported to make a new and different offer to our client,

as tenant.

Based upon our research, and after consultation with our lo-
cal counsel, McKay, Burton and Thurman of Salt Lake City, it is
our opinicn that the making of the initial offer by you on Septem-
ber 15, 1986, created in our client a valid and effective option

» ’
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MBERCER FOREMAN OSWALD AND MAHN

Toula K. Leventis
Re: G.G.A. 1II, Inc.
Page 2

to purchase, supported by a good and valuable consideration, the
real estate in gquestion at the price specified in that offer,
which would remain in effect for the contractually stipulated
period of ninety (90) days and would not be subject in any way
tc rescission, revocation or alteration by you during the option

pericgd.

Ccoreezsueently, 1t is our further opiniocn that the purpeorted
rescissicns set Icrth in vour letters of October 28, 1986, and
Necvember 21, 1986, are not legally effective and would not decrive
cur cllent of the richt tc exercise its contractual option richts
T2 purchas2 upen the terms Initiclly offered.

Ccnsecuently, vou are hereby notified and advised, c Lehzlf
ci cur client, G.G.%. Inccrpecrated, d/b/a Wency's Ol&-Fashicned
Hamzurcers, ©f 1ts election to exercise its option, Wh&»ﬁ optlon
is hereby exercised, to purchase the above-described premises and
all of your right, title and interest therein in accordance with
the provisions of Article XIV of the Lease Agreement of Septemkter 9
1976, for the purchase price of $210,000.00 set forth in your ini-
tial offer of September 15, 1986.

As an accommodation to you, I have been authorized to ad-
vise ycu, on behalf of my client, that since it apparently would
be to your benefit for income tax purposes, that it is agreeable
T2 concluding 1ts purchase of the subject real estate on a cash
Dasis pricr to the year-end.

To that end, the purchase of the real estate in question
wi.ll be hzndled by cur local counsel, McKay, Burton ancé Thurmarn,
TC exrelite the matter

As noted, cur client intends to enforce :ts cecntractual
ricnts uncder the terms of the Lease Agreement and to take any
action reguired in connection therewith, ancé snoula any such
action be necessary, it will, similarly, be handleé by McKay,
Burton and Thurman.

Yours very truly,

BAMBERGER, FOREMAN, OSWALD AND HAEN
b4

. 1 ‘ /}
. -
7 A-o( v —o( W %
ohn R. Burke, Jr.

JRB:kol

cc: Phillip M. Arlt
Andrew Guagenti
Robert E. Griffin
Barrie G. McKay, Esgqg.

CERTIFIED MAIL NO. P 261 314 870
Return Receipt Reguested
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McKAY, BURTON & THURMAN

s PRI ONS, (. OPORLY Ta

ATTORNEYS AND COUNSELORS AI LAW
SL Y[ 120C MINNECOTY BUILD!N
10 EASTY SOUTw TEMPLE STRELY

SaLT LAKE Ci1Ty. UTam 84133

(@D 82 438

December 29, 1986

anus Associates

/o Dr. James P. Pappas
449 Russell Circle
iclladay, Utah 84117

Four Star Realty

455 East 500 South

Salt Lake City, Utah 84111

Attn: J. Rees Jensen, Principal Broker

Toula K. Levenrtis

2875 Crestview Drive

Salt Lake Cityv, Utah £4108 HAND DELIVERED and
CERTIFIED MAIL

Re: 562 East 400 Socuth Property

Qo R R
T D1YS ard racem:

{1

€

This firm represents G.G.A., Inc. doing business as Wendy's
Cld Feshicned Hamburgers at 562 East &4th South, pursuant to a
Keal Estate Ground Lease ('lLease') dated September 9, 1976 by and
between Toula K. Leventis as Lessor and G.G.A., Inc. as Les:zee,
Articie XIV cf that certain Lease contains an Opticn to Furchase
end Right of First Refusal granted to LQSsee, G.G.A., Inc., by
the Lessor.

By letter dated September 15, 1986, Toula K. Leventis, the
Lessor, advised G.G.A., Inc. of an offer which she had received
to purchase the real property. Thereafter, by letter dated
December 6, 1986 from John R. Burke, Jr. of Bamberger, Foreman,
Oswald and Hahn, General Counsel for G.G.A., Inc., in full
compliance with the provisions of Article XIV of the Lease,
G.G.A., Inc. notified Toula K. Leventis of its election to
exercise its option and the exercise of its option to purchase
the real property for the purchase price contained in the
September 15, 1986 offer of $210,000.00.

Notwithstanding G.G.A.,Inc.'s contractually agreed upon
option to purchase and its tlmely exercise of that option, our

1'0
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Janus Associates, et al.
December 29, 1986
Page 2

client is advised by Toula K. Leventis that she now proposes to
sell to a third party, Janus Associates, in complete dereliction
of the rights of G.G.A., Inc.

Notice is hereby given to each of the parties to this
contemplated transaction, of G.G.A., Inc.'s contractual interest
in the above- described property and its intention tc purchase
the property pursuant to its existing option. As local counsel
fcr G.G.A., Inc., this firm will vigorouslv enforce all rights
zndé remedies of G.G.24., Inc. under the Real Estate CGround Lease,
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McKAY, BURTON & THURMAN

s PROZLIBSIONA, COMPORATION

wILFO®D = BUATON ATTORNEYS AND COUNSELORS AT LAW
GARM { O wmenmay BUITE 1800 HENNECOTY BUILDING
WiL LA T TuyBman '° ‘A.Y .°UT~ T.“’L‘ .?."Y
CaviD P @80wn
WiLLiAM THOMAD TeyRman SALT LAKE Clw, UTAH “'33
A4l
Davis 1 prad o0 saiai3s o counnt.

OAVIDO | mMcmaAY
®LID TaTIORA

BYIPHEIN W AyUSS
scoOTT ¢ mEece

JOCL ¥ mamxge
BENSON ( waTmaway uR

January 14, 1987

Toula K. Leventis
2875 Crestview Drive
Salt Lake City, Utah 84108

Re: G.G.A. Inc. Offer to Purchase
Dear Ms. Leventis:

As vou have previously been advised by letter dated December
6, 1986 from John R. Burke, Jr. and by letter dated December 29,
1986 from the undersigned, G.G.A. Inc. doing business as Wendy's
Old Fashicnec Hamburgers remains ready, willing and able to close
the purchase of the property located at 562 East 400 South
pursuant to the Right of First Refusal and Option to Purchase
granted to G.G.A. Inc. under the terms of that certain Real
Estate Grounc Lease dated September 9, 1976 by and between
yourself as Lesscr and G.G.... Inc. as Lessee.

We had previously advised you that G.G.A. Inc. was prepared
to close on this transaction before year end in order to provide
you with the beneficial tax treatment which you sought.
Depending upon how the transaction is structured, it may still be
possible for you to obtain that favorable tax treatment if this
matter were consummated in the immediate future. Your tax
counsel could, of course, advise you in this regard.

G.G.A. Inc. is very desirous of concluding this purchase and
is somewhat concerned about your failure to communicate with them
regarding a closing date. This law firm stands ready to prepare
all of the necessary documentation to complete the purchase and
will do so upon being notified by you of a closing date. We
would appreciate your cooperation in this regard.

G.G.A. Inc. has no desire to become embroiled in a legal
dispute with you over this option to purchase. However, we must
insist upon your compliance with the terms of the Real Estate
Ground Lease and specifically the Right of First Refusal and
Option to Purchase notwithstanding the fact that this may require
the filing of a Complaint against you for specific performenrce.
Please feel free to contact either Phillip Arlt or the

“. 9
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Toula K. Leventis
January 14, 1987
Page 2

undersigned to discuss this matter. Your failure to notify us
prior to January 23, 1986 of your response may entail the filing
of the above-referenced lawsuit.

Sincerely,

Mc

DLBOS:1s
CC: Phil Arlt
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LAW OPFICES

Nick J. COLESSIDES
400 BOUTH 400 EAST
SALT LAKE CITY. UTAM 841 11

801 B81-4441

January 19, 1987

Mr. David L. Bird

Attorney &t Law

Suite 1200, Kennecott Building
10 East South Temple Street
Salt Lake City, Utah 84133

Re: Mrs. Toula lLeventis - owner of 562 East 4C0 Scuth,
Salt Lake City, Utah

Dear Mr. Bird,

The undersigned represents Mrs. Toula K. Leventis, Landiord
under the terms of that certain Lease dated September 9,
1976, and owner of the parcel of land described in the above
referred to lease. Your previous correspondence relating to
the purported exercise of Tenant's Right of First Refusal for
the purchese of the real property owned by Mrs. Leventis,
heve been referred to me for a reply. I spologize for not
being able to respond to you earlier but due to a family
emergency it was necessary for me to be out of the country
from December 22, 1986, to 1last week, anc having thus
returned recently, I am responding to Tenant's claims now.

The chronology of events as I undertand them are &s fcliows:

(i) On September 15, 1986, your client, G.G.A.
Incorporated, is notified in writing by Mrs. Leventis of the
offer by Mr. Brown to purchase the real property.

(ii) On October 28, 1986, your client is notified in
writing by Mrs. Leventis that the offer heretofore made by
Mr. Brown has been rescinded and Mrs. Leventis has refunded
to Mr. Brown the earnest money deposit of $5,000.00.

(iii) On or about December 10, 1986, Mrs. Leventis
receives a letter dated December 6, 1986, from Bamberger,
Foreman, Oswald and Holm, attorneys for Lessee, purporting to
exercise Lessee's right under the terms and provisions of
Article XIV of the Lease.

By IS ‘HC



Mr. David L. Bird
January 19, 1987
Page Two

(iv) Subseguently, Mrs. Leventis has received the
correspondence from your office dated December 29, 1986, and
January 14, 1987.

It appears, from the above referred to facts, that Lessee's
failure to affirmatively act prior to the date of the notice
of the rescission as communicated to your client (October 28,
1686) voids any purported exercise by the Tenant of its right
of first refusal. It is noteworthy, that Tenant attempted to
"exercise" the right of first ﬁffusal by its 1letter of
December 6, 1986, some six (6) weeks after the fact that the
underlying "cffer to purchase" had been rescinded by the
Buyer, thus leaving nothing to be exercised. I cannot agree
with the legal ccnclusion reache@ by Mr. Burke in his letter
of December 6, 19&6, that your client's right of first
refusal was "...not subject in any way to rescission..." It
is our position that the offer to purchase dated September 9,
1986, having been validly rescinded, was not subject to a
valid "exercise" by your client and created no valid option
inuring to the benefit of your client.

Should it become necessary that you wish to communicate
further with Mrs. Leventis, please direct such correspondence
to me and if you have any questions relative to the foregoing
please feel free to communicate directly with the
undersigned.

Sincerely,

NICK J. COLESSIDES

NJC:ssc

cc: Mrs. Toula Leventis
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McKAY, BURTON & THURMAN
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February 17, 1987

Toula K. Leventis
2875 Crestview Drive
Salt Lake City, Utah £4108

Nick J. Colessides, Esq.

466 South 400 East HAND DELIVERED AKD
Salt Lake City, Utah 64111 CERTIFIED MATL

Re: Property located at 55C East 400 South and 418 South
600 Eest, Salt Lake Citv, Utah 84102

Dear Ms. Leventis and Mr. Colessides:

As you are both aware, this firm represents GGA, Inc.
("GGA") doing business as Wendy's 01d Fashioned Hamburgers, the
lessee under that certain Real Estate Ground Lease dated Sep-
tember 9, 1976 by and between Toula K. Leventis as Landlord and
GGA as Tenant. GGA is in receipt of your letter dated November
21, 198¢ addressed to Mr. Phil Arit advising GGA of an offer to
purchase the above described property for the amount of
$230,000.00. This, notwithstanding vour previous notification on
September 15, 1986 of an option to purchase the property for the
emount of §210,000.00, which option was timely exercised by GGA.

You are hereby notified on behalf of ocur client, GGA oI its
election to exercise its Option to Purchase the above deccribed
property as set forth in Article XIV of the Real Estate Ground
Lease in response to the Notice in your November 21, 1986 letter.
This notification constitutes an unequivocal exercise of GGA's
Option to Purchase the demised premises and all of your right,
title and interest therein, for the price and upon the stated
terms and conditions contained in your notice. This letter will
further advise you that GGA is ready, willing and able to close
the purchase and sell of the above described property with
reasonable promptness at a date, place and time acceptable to
both parties.

You are further notified that GGA hereby specifically
reserves all of its rights and remedies under the terms of that
certain Real Estate Ground Lease and specifically, but not by way
of limitation to, the-rights and remedies provided for in Article

Esuitag Lo
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Toula K. Leventis
Nick J. Colessides
February 17, 1987
Page 2

XIV and further reserves all of its rights and remedies under the
September 15, 1986 option and GGA's timely exercise thereof.
Please advise this office at your earliest convenience of date,
time and place for the closing of this transaction.

Sincerely,

McKA

DLBO5:1¢

CC: Phil Arlt
Ancrew Guagenti
Robert E. Griffitk
John R. Burke, Jr.

EtHIB 1 ‘\,..,lgg_’;
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WHEN RECORDED, MAIL TO:
GGA, INC.

4300 East Morgan Avenue
Evansville, Indiana 47715

WARRANTY DEED

TOULA K. LEVENTIS, 2875 Crestview Drive, Salt Lake City, Utah
84108, grantor, hereby CONVEYS and WARRANTS to:

GGA, INC., a Indiana Corporation
4300 East Morgan Avenue
Evansville, Indiana 47715

of Evansville, Vanderburgh County, State of Indiana, for the
sum of TEN Dollars and other good and valuable consideration
the following described tract of pand in Salt Lake County,
State of Utah, to-wit:

FARCEL No. 1: Commencing at a point 114.25 feet West of the
Northeast corner of Lot 8, Block 33, Plet "B", Salit Lake
City Survey, and running thence South 52.75 feet; thence
East 114.25 feet; thence South 79.25 feet; thence West
165 feet; thence South 188 feet; thence West 41.25 feet;
thence North 330 feet; thence East 92 feet to the place
of beginning.

PARCEL NO. 2: Commencing at a point 8 rods South from the
Northeaszt ccrner of Lot 8, Block 33, Plat "B", Salt Lake
City Survey, and running thence Socuth 45 1/2 ZI=zet;
thence West 10 rods; thence North 45 1/2 feet; thence
East 10 rods to the place of beginning.

Both parcels 1 and 2 being subject to current general
taxes, other assessments, easements, restrictions and
rights of way of record or enforceable in law or equity.

n
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WITNESS the hand of said grantor, this ZQTJA' day of
February, 1987.

‘ e 2
%*/;¢4/}; 9K('/:2;04~“z«b
TOULA K. LEMENTIS\

STATE OF UTAH )

COUNTY OF SALT LAK

1

-
On the “4ééfﬁ” Gay of February, 1987, rercsconally
appeared before me TCULA K. LEVENTIS, he signer of the above
instrument, who duly acknowledged to mg that shie executed the

same.

My Ccmmission Expires:
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Western States Title Company
SELLERS SETTLEMENT STATEMENT

NE

Suyens
Floper'y
Address . et ereeeeiiaaniineeieeee.. Order Number
! i CHARGES I csiz TS
Sales Frice CXXXXX g oz o
| !'
Cown Fayrer - Foid To j i L XXX XY
: I ¢
Expenses: i ' v
Arsirocting L XX XXEX
Tit'e Insvronce Premione 3 ; Ii ERISRAS GOXX XXX
Recorcing Fecs N 47 U0 L XXX XX
Feverve Stamps ; : XXX XX
Esc-cw Cicting Fec : 100 {00 XXX XX
Suivey | | XXX Yx
. XXX XX .
; XXXXX .
Froraiicns, As of 12 Frorations L9 !
Tewcs for 19 months @ | i : i
Fire lrel-ance months € 4o Prora*:cns “ i 4!1
Art $ Exp. Prem. & ! !
| : i
| I
S oomt ae =~ msvemm e e scoosgrmondc £ Qe 7o A‘& - = ]: i i
W
i
Ctier - .. - |' ~
€oes Commininn - 1o fowl SEs NEE.TY ‘ i i
Torc! Cemr ire- § Less Dow rcwe—-i RS XXX XX
Eris irg hicesiecnecs Wit \ I l‘
Frnc ¢ As OF /2727 ?? 71,050 42 i XXXXX
Irterest 1c | i
Pesnrve Actoun! i i i
i r
Toer - S-r= ..s - oncizo ] ; FCRY
) - 1 i i
I :‘
Sub-Totas {93,068 78 L @50, 000 W0
Buionce Due to Seilers 156,951 22 L XXXXX |
i i |
Totals L i 250,000 100 250,600 g0

Date: quvoved:

Sellers

Seller’s Mailing Address
Prepared by:
WESTERN STATES TITLE CO.
. " ”
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NICK J. COLESSIDES (#696)
Attorney for Defendant

466 South 400 East

Salt Lake City, Utah 84111-3303
Tele: (801) 521-4441

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

G. G. A.,INC., an Indiana :

corporation, ANSWER TO AMENDED
: COMPLAINT
Plaintiff,
vs. Civil No. C87-943

TOULA K. LEVENTIS,
Judge Frederick

[X]

Defendant.

Defendant TOULA K. LEVENTIS, by and through her
attorney of record Nick J. Colessides, in answer to
plaintiff's amended complaint admits, denies and alleges as
follows:

1. In answering paragraph 1, plaintiff is without
sufficient information to form a belief as to the truth of
the allegations stated therein and therefore denies the same.

2. Admits paragraph 2.

3. Admits paragraph 3 and affirmatively alleges

—
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that said Lease speaks for itself.

4. Admits paragraph 4.

5. In answering paragraph 5, answering defendant
admits the payment of rents required under the Lease and for
lack of information denies all other allegations therein.

6. In answering paragraph 6, answering defendant
admits provision XIV of the Lease and affirmatively alleges
that said provision speaks for itself.

7. Admits paragraph 7, and affirmatively alleges
that the said Exhibit B and C speak for themselves.

8. In answering paragraph 8, answering defendant
admits that a telephone conversation occurred in early
October 1986, and affirmatively alleges that the said Philip
M. Artl, stated that a written notici verifying the exercise
of the right of first refusal would be mailed to the
answering defendant within one week; answering defendant
further affirmatively alleges that on an occasion prior to
September 15, 1986, the same Philip M. Artl orally informed
answering defendant that plaintiff would purchase the said
Premises for $ 130,000.00; answering defendant denies all
other allegations of paragraph 8.

9. Except as to the phrase "Notwithstanding this
conversation" defendant admits the balance of the

allegations asserted in paragraph 10 of the complaint and



affirmatively alleges that said Exhibit "D" speaks for
itself.

10. In answering paragraph 10, defendant admits
that she had advised on November 21, 1986, plaintiff of the
offer of Janus Associates for $ 250,000.00 to purchase the
Premises and further admits Exhibit "E", and affirmatively
alleges that said Exhibit "E" speaks for itself and denies
all other allegations therein.

11. In answering paragraph 11, answering defendant
admits the receipt of the letter dated December 6, 1986, from
plaintiff's counsel and affirmatiﬁely alleges that said
Exhibit "F" speaks for itself and denies all other
allegations therein.

12. In answering paragraph 12, defendant admits
that certain offers were made both before and after the
filing of this action and denies all other allegations
therein.

13. In answering paragraph 13, defendant admits
receipt of Exhibit G, affirmatively alleges that said Exhibit
speaks for itself and denies all other allegations contained
therein.

14. In answering parPgraph 14, defendant
affirmatively alleges that the 1letter dated February 17,

1987, speaks for itself and denies all other allegations



therein.
15. In answering paragraph 15, defendant admits
the allegations contained therein and affirmatively alleges

that said Exhibit H speaks for itselfl.

16. In answering paragraph 16, with the exception
of the allegation "... $40,000.00 of which was paid under
protest ..." which allegation is denied, defendant admits

paragraph 16.

' 17. Answering defendant incorporates herein by
reference the answers contained in paragraphs 1 through 16
above, the same as if each such paragraphs were set forth
here in its entirety.

18. Denies paragraph 18.
16. Denies paragraph 19.

20. Denies paragraph 20.

21. Denies paragraph 21.
22. Denies paragraph 22.
23. Denies paragraph 23.
24. Denies paragraph 24.

25. Denies paragraph 25.

26. Defendant denies each and every allegation
contained in the Complaint that is not specifically admitted
herein.

27. Plaintiff's complaint fails to state a cause



of action against defendant upon which relief may be granted.

28. Plaintiff is in material breach under the
terms of the agreements made between the parties and the
documents entered into, to-wit the Lease, and as result some
or all of plaintiff's claims and remedies are barred or
diminished.

29. Some or all of plaintiff's claims are barred
by plaintiff's failure to give required notices to defendant.

30. Any notices claimed to have been given by
plaintiff to defendant were defectively submitted.

31. Defendant affirmatively alleges that plaintiff
had a duty to deal with defendant fairly and in good faith,
and plaintiff had breached that duty, and is precluded from
maintaining this action.

32. Some or all of plaintiff's claims are barred
by plaintiff's failure to comply with regquirements of
applicable law relating to transacting business under an
assumed name and/or accomplishing filings regarding the use
of the name GGA, Inc..

33. Some or all of plaintiff's claims are barred
by the doctrine of unclean hands.

34. Plaintiff has waived and/or is estopped to
assert and maintain its claims asserted in the Complaint.

35. Plaintiff has elected to exercise its right of



first refusal under the terms of the Lease and in fact
purchased the Premises for the sum of $ 250,000.00.

36. Defendant conveyed the Premises to Plaintiff
by a good and sufficient Warranty Deed in accordance with
paragraph XIV of the Lease.

37. Plaintiff's election to purchase the Premises
by exercising its right of first refusal and answering
defendant's conveyance of the Premises 1s accord and
satisfaction of any claims which plaintiff may have.

38. Plaintiff's claims are barred by the doctrine
of waiver in that plaintiff elected to exercise its right of
first refusal and consummated the purchase of the Premises,
thus waiving any claims it may have had.

39. By Plaintiff electing to exercise its right of
first refusal under the terms of the Lease and to purchase
the Premises, Plaintiff consented to abandon 1its claims
asserted in the Complaint.

40. By Plaintiff electing‘to exercise its right of
first refusal under the terms of the Lease and to purchase
the Premises, plaintiff released defendant from defendant's
obligations, and thus plaintiff can not assert or maintaein
its claims in the Complaint.

41. Plaintiff and defendant have closed the

transaction subject matter of the complaint herein, and



answering defendant passed title of the real property subject
matter of this action, and the closing constitutes accord and
satisfaction of all issues in this action.

42. Answering defendant having passed title of the
real property to plaintiff on February 27, 1887, and
plaintiff having accepted title of the same precludes any
relief tc plaintiff.

43. Any damages suffered by plaintiff if any, were
the result of pleaintiff's own conduct over which defendant
had no control.

44. Plaintiff has failed to mitigate its damages.

45. Plaintiff's claims are barred in that
plaintiff had nothing to exercisé when it purported to
exercise 1ts right of first refusal on December 6, 1986
relating to the offer to purchase dated September 26,1887,
for the reason that said offer to purchase was rescinded on
October 28, 1986, and notice thereof was given to plaintiff.

46. Plaintiff's action as filed herein is
retaliatory in nature and its purpose is to force and coerce
defendant to submit to the demands‘of the plaintiff and to
accept a lower price from plaintiff.

47. Defendant expressly reserves her right
pursuant to Rule 12 of the Utah Rules of Civil Procedure and

requests that plaintiff be required to furnish security for



costs in accordance with and pursuant to the said rule.

48. Plaintiff's complaint is without merit and is
not brought and asserted in good faith and defendant is
entitled, pursuant to § 78-27-56 Utah Code Annotated, 1953 as
amended, to an award of his attorney's fees in connection
with the defense of Plaintiff's Complaint.

WHEREFORE, defendant having answered plaintiff's
complaint herein, prays that the same be dismissed, no cause
of action, and that defendant recovers her costs and
attorney's fees and for such other and further relief as the
Court deems proper in the premises.

DATED this __/Q;fz day of July, 1987.

)M)*M

Nicx J. COLESSIDES !

Attorney ¥or Defendant
Toula K. Leventis

MAILING CERTIFICATE

Mailed a copy of the foregoing Answer of Defendant
Toula K. Leventis, to Bryan A. Larson, attorney for
Plaintiff, 1200 Kennecott Building, Salt Lake City, Utah

84133, postage prepaid, this T4 day of July 1987.
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NICK J. COLESSIDES (#696)
Attorney for Defendant

466 South 400 East

Salt Lake City, Utah 84111-3303
Tele: (801) 521-4441

—

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

G. G. A.,INC., an Indiana : OBJECTION TO AND MOTION
corporation, TO STRIKE CERTAIN PORTIONS
: OF THE AFFIDAVIT OF PHILLIP
Plaintiff, M. ARLT
vs.

Civil No. C87-943

TOULA K. LEVENTIS,

Judge Frederick

Defendant.

Defendant by and through her attorney of record
hereby objects to and moves to strike certain portions of the
Affidavit of Phillip M. Arlt on the basis and for the reason
that the portions of the affidavit objected to, do not
conform to the requirements of Rule 56 of the Utah Rules of
Civil Procedure, and would not be admissible in Court.

Specifically, defendant objects to:

a) Paragraph 6 and the "factual" allegations

therein, on the basis that Exhibit "A" is the best evidence;

Exmzit Q&



it was executed on behalf of plaintiff by " ... Andrew
Guagenti, its President and Robert E. Griffin, its Secretary
..."; see the Notarial attestation on page 19 of the Lease.
Affiant Arlt's signature does not appear therein, nor is
there any evidence that affiant participated in the
negotiations for the Lease; his proposed testimony, as per
the affidavit would not be admissible in Court, absent some

other foundational requirements.

b) As it relates to paragraph 10 the words

"Notwithstanding this oral notification ..." and "... [Brown
had] allegedly ([withdrawn] ..." are hot evidence, but merely
characterize certain acts. The best evidence is plaintiff's

Exhibit "D" which speaks for itself.

c) The "facts" asserted in paragraph 12 can not be
testified to by Affiant, in that the 1letter identified as
dated December 6, 1986, is a letter from a firm of attorneys
purporting to represent the plaintiﬁf; the letter expresses
the legal opinion of the drafter of the instrument obviously

the best evidence is the letter itself.

d) Paragraph 14 contains no facts but merely
asserts conclusions of law, which aré within the province of
the Court.

e) Paragraph 15 essentially contains conclusions

of law especially as it relates to p?yment under protest and
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the purported reservation of rights. The best evidence are
the 1letters identified as Exhibits "G" and "H" which are
communications between the attorneys for the parties and in
the present state of the record can not be admitted in the
Court because of lack of foundation; in any event the legal
significance of those 1letters together with plaintiff's
Exhibits "J", "N", and "O" go to the ultimate issues which
will be decided by this Court.

Dated this owf day of August, 1987.

NIaK J. COEESSIDES
Attorney at Law
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LAW OPPFICES
Nick J. COLESSIDES

466 BOLUTH 400 EAST
-qumccwmunnown

—

80! 821-4441

February 17, 1987

Mr. David L. Rird

Attorney at Law

Suite 1200 Kennecott Building
10 East South Temple Street
Salt Lake City, Utah 84133

GGA, Inc. HAND DELIVERED AND
4200 East Morgan Avenue CERTIFIED MAIL
Evansville, Indiana 47715

Re: Notice of exercise of Righf of First Refusal dated
February 17, 1987 of the real property located at
550 East 400 South and 418 South 600 East, Salt Lake
City, Utah, by David L. Bird, Attorney for GGA, Inc..

Gentlemen:

I am in receipt of your notice of your election to exercise
your right of first refusal and purchase the above referenced
recal property as per my client's notice to you dated November
21, 1986, for the purchase price of $250,000.00.

In connection therewith and in accordance with the applicable
provisior.s cf the 1lease, 1 have instructed Western States
Title, 370 East 500 South, Salt Lake City, Utah 84111,
Attention Michael Jensen, to act as the closing agent; I have
also instructed the closing agent to make a determination as
to any amounts which are due and payable as an encumbrance
upon the property, and to pay any and all amounts due to any
third parties from the proceeds to be received from the
buyer, so that seller may deliver to you title free and clear
of any financial encumbrance and subject only to standard
exceptions. At my request a preliminary title report is
being prepared and will be delivered to your 1local counsel on
or before Thursday, February 19, 1987; a standard policy of
title insurance will be issued to the buyer.

Accordingly, 1 have instructed Western States Title to
prepare a Warranty Deed together with a closing statement and

» ’
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Mr. David L. Bird
GGA, Inc.
February 17,
page two

1987

requested that the closing take place on Thursday, February
2€, 1987, at the hour of 2:00 o'clock p.m., at the offices of
Western States Title at the within shown address.

Ycu are requested to supply to Western States Title Company
Bankable funds in the sum of $§ 250,000.00, on or before
Thursday February 26, 1987, but in any event prior to the
time of closing.

If you fail to deliver bankable funds to the closing agernt as
regquested herein, it shall be deemed to be and shall be a
material breach of your election to purchase, and my client
will be free to consummate th transaction with JANUS
ASSOCIATES. Time is o©of the essence in the performance of
your obligation to pay the funds tb the closing agent.

Sincerely,

NICK J. CGLESSIDES
N2C:ssc
cc Toulsa K. Leventis

PS Furm 3800. June 19E°C
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