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In the

SUPREME COURT OF THE STATE F UTAHN

TOOELE CITY, a municipel :
corporetion,

Respondent, :

V8 H

LENORA EIKINGTON and GLEN
EIKINGTON, joint adminis-

trators of the estate of : Case No.
ISAAC EIKINGTON, deceased;

elgo all other persons : 6327
unknown ¢laiming any right,

title, estate or interest .

in or lien upon the real
estate described in the
complaint, adverse to the
plaintiff's ownexrship or
clouding plaintiff's title )
thereto,

.

Apoellants. :

APPELLANTS ' ABSTRACT OF RECORD

APPEAL, FROM THIRD JUDICIAL DISTRICT CUURT IN AND ¥OF
TOJVELE COUNTY, STATE OF UTMH
Honorable Clarence E. Baker, Judge, Presiding

APPEARANCES :

For Plaintks§ -Bespondapt' »

M. m M mf ¥
¥ 3
“ ‘
For Defendants &l antes
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In the
SUPRIE COURT OF "TIR ST'I'R 'FUT H

TOEER CITY, a minioipal

ecozporation,
Respondent, 3

va. H
L% R EIKINGT.E end GLEW :
H¥iNgT B, jolnt alcinis~
trators of the estats of : Case Ko.
ISAAC U1 GTH, deceasecd;
also all other pareons : 6327

mknown elaimsing ary richt,
title, estzte or intsrest :
iB or liea upon the resl
eetate describved in the
somplaint, edverse to ths
plaintiff s omarsiip oy :
elouding pl=intiff's %itle

thareto,
Appellants.

[ 13

.

AE?M‘ ABSTRACT OF RECOHD

APPRAL FRUN THIFD JUDICIAL DISTHICT COURY IN &D [oR
TOOKLR C UHTY, ST'TZ OF UTH
Homorsble Clarence .. Baker, Judge, Fresidiang

(Title of Court snd Cause.)
ALGHDRED COHPLAINT
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§

1-. That the plaintiff {s a munieipal coxpore~
tion &aly and lasfully orgamized and existing under
and Yy virtus of the lLaus of the State of Utah.

g~. Thet the defandants who are personally neamed
above are residents of Tvosles County, State of Utah.

3. That the plainiirf herein over sinces the your
1572 has been and now i@ the omer of and eantitled to
the possesaion of thut certain tract of resl property
lying eni beimg in Tooele City, Tovele County, State
of Uteh, wiich 1is descridbed as follows;

Commencing at the Hoxtlwest © rner of
Rlock 52, Flat "i" Tooele City Survey,
Souath 25.48 rods, weest 40.50 foet, %o
the southeast corner of Block 81, Rorth
£5.48 rods, Bast 49.50 feet $o the place
of beginning, being in Tooele City,
Toosle County, State of Utsh.

4-. That on the 10th day of July, 1873, the United
States of imeries, by U. S. Oremt, Presidmt amd 7.
B. Stargess, Aissistznt Secretary, granted to Tovele
City, plaintiff herein, all of Section 28, the Fast
half of Section 29, and the Scuth helf of Section 21,
in Towmship 3 South of Range 4 Test Salt¥ lake Bese
and jferedien, end thas the properly above described
is a portion of this land.

Sponsorgd by thegsal. Quagnney L tL%\# udlige, %:u' )1‘%1/##’ [W i 1l gt iy Services
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day of Detamber, 16838, plaintiff City caused the
real property within its then corporate limits and
tomaite entxy, insluding the property set out adbove,
to de mib=divided into lots, 3locks and Streots, md
e or about the said 5th dey of December, 1882,
emised t0 be prepared a plat or diasgren showing the
proparty oo sub~divided; that thereunlftsr snd on Or
shout the lst dey of Moy, 1804, said plainsiff Ciy
adopted and spproved esid plas or &tagrsam, designs~
ting the same as Plat of Tocele City, amd there~
af'ter cauged the same io de duly filed in the Office
of the County Fecorder of Tooele County, State of
Utah, and which plat sver since asid time and row is
the official mep, diagrem and plat of said plain-
tife, Tooele City.

é~. That by seid plat Bloek 51, Plat "i® of
Tooele City Survey was showma $o be 20,60 rods ia
length, east and wost, and Block 52 of Plat "a*
To0ele City Suxvey was showm to be 21 rods in length,
otst and west amd by said plat it was alsc shom
that there was =m alley way, or strest, ruming
Rorth and south between said Hlocks 51 and 58,
end described said street or alley, woy . .as DOLRG . s

Library Services and Technology Act, administered by the Utah State Library.
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S rods in width and that said street or alley way
1s described as sot out in paragreph three sbove.

7-. That in the yesx 1873, the Mayor of Tooele
City deeded to respective omners of property within
Tocele City differemnt trects of land designated as
Iots and Blocka, amd that at such time the lands
axtting the property set out and descrided in
peregraph three above wecre designated as Nlock &l
amd Klcek 52 of Fiat "i" Toosle Q1Y Sarvey iIn
seeordapee with the Official ¥Flat harein above xmen-
Honed.

8~., That all of the said properdy which was not
doedod By the Mayor of Tocele City %o some greantee
was retainad bty ealid plaintiff oity as streets amd
alleys, and that the plet sst cut in paregreph three
sbove was so retainad by Tovele City as a sireet or
alley as shows on the official map or plat shove
Bamtioned aad that said plaintiff city has never
ot any time, except as hereinaftor mamSiocned, by
deed or otharwise transforred to any person Or per—
sons the plot of real property set out and des~
oribed in paragraph three @bove.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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9=~. That ever since the date of 1873 each and
ovexy omier of lands adutting the property set ous
ia paregraph three above have conveyed their rempec-
tive interests to the abutting property peying
striet attantion to the boundaries of the plot set
cut in parsgraph three aad have in each and evary
instance recognized said plat as not helonging %o
the and ia o8t instances have recognized it am
m alley way or strest and havo never attempied o
et ey time convwy aoy portion of sars or ong in~
torest therein and by so doing the defendants are
estopped at tiles time to claim my intersst therein
or to eleim that said tract is not the property of
the plaintiff eity, snd that seid Tooele City has
et all times horein mentiomed since July 10, 1872
regorded the tract of land as ot cut in paragraph
three as being thelr property and o hold samo %o
such time, if ever, a request was made or 1t ses
desmod adviseadle to open s=id plot of land for a
publie street or slley way, Mat that up to the 7th
dey of Karch, 1938, no request has ever been made
%0 have said property opened as a public strest or
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alley wey Dor has their been amy sppareat nced for
sash, dut that on or sbout the 7th dsy of !y,
1938, a request was mede by owners of property
abutting said trect of lamd to have same opaned as
a pudlie street or alleywey.

10=, That the defendants Lenore Elkington and
@Aen Zkington &s joint sdministratora of the estate
of Isaac Zikington, dee., or otherwiss, claim to
have ecmo pyoperdy right, title, intereat, eatate in
er lisa upor the property set out in paragraph three
edverse % the plaintiff's title thereto, Wt that
they, nor their prea@_mrs, 4o not have nor have
they ever had ey right, title, interesi, estate in
or liem upon the property deseribed in paragraph
faree harelin or any part therecf.

11=~, That on or about the 7th day of liaxch,
1938, the said Isaac Zlkington, now decessed,
appeared before the City Counell of Tooels “ity,
at a regular meeting thereof sad by fraud end mis~
repressntation obtainaed a qulit cluim deed from
said plaintiff to the lands described in paragraph
three hareof, & copy of:which deed 1o herato. attaghe i

L®rary ServiceS and Technology Act, administered by the Utah State Library.
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od, marked “DMbi¢ "Av, ani 1s by refeormmce mads
a part of this complaint; thes said framd enmd

m srepressutations conaisted of the aaid Isasc
ikington representing to satd City Counocilmsn

md Hayor that he had odlained the cmeent anrd
sppreval of all landowners adutting sstd tract as
descridbed in paregrash throe that the City should
oconvey said land %o the said Tssse Elkingtem for
his omn use an? that thgy had no desire to have
ssae opansd as a publie street or allsy-wsy as ws
out on the oficial piat herein menticned, dut in
trath and iz fact the sald Isase Elkington had
discussed eald matter with $he abutting landownars
@md they had advised him that they intended to peo~
tition the City within the very near futurs to have
8aid tract opaned as & publiie street or alley for
thelr fmmediate use sad banefit; that said Isasas
Ekington mnade such represemtations to s=1d Cigy
Counocil aad Mayor knowing then $o be falme; that
the said body delieved such atatemants to be true
and relied upon said statements as deing tme, ox-

scuted said desd to the said Isaac Xikington end

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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he rmediately recorded same with the County Re-
corder of Tooele County where it now appears as &
eloud upon plaintiff's title to scid lamd. That
the said deed was given without any consideration
vhatever and the seid City Council had no suthor-
ity to attempt to vaecate such pudliec street or
alleyway in such a manners

12-, That there are no other peremme known %o
the plaintiff other than the defemdmnts ahove
named, who have or pre%tend to haéve some claim ox
cloud on ths property described in paragreph three
herein, but that the plaintiff has no knowledge,
information or heliaf that the above defendanta do
Bow have or claim to have any righ$, titls, in-
terest, astate, lien, claim or cloud, pretendsd
or otherwise, in or to the said property, or if
the same hes passed from szid defendanls by devise,
descent, inheritangs, purchase, operation of law,
or otharwise, or at all, that the trensfaereea,
devisess, heirs at law, or creditors, purchassrs
or any o ther person claiming by, thivugh or under

82id kmown defemdants, or otherwise, or at all,
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are unknown to the plaladiff; that the said un-
known persons claiming any right, title, estute,
interest, lien or oloud im or to the proporty
wove described in paragreph three, they or any
of them, have no right or g¢laim adverse $o the
omership of the plaintiff or any eloud upon the
title of the platetiff thereto, or &y part there~
of.

WEREFOIR, plaintiff pravs judgment as follows:

i-. That the defendants, and eseh of them,
whether known or unknown, may be reguired to 8ot
forth the mature of their claims, and that sll
adverse claims of s=1d dofendanis, &nd sach of
thery, whether known or unknown, be detormined hy
a deerce of this cours.

2=, That the quit clain &sed met cut in para~
groaph 11 of this complaint be cancelled and by the
decree of this Court she plaiatl T be adjudged the
cener Of said lande amd that the defendsnts and
each of them, known or unknown, have no right,

title, interest, estate or liem whatscever in or

Sponsored by the S.J. Quinney Law Library. Funding f()/ digitization provided by the Institute of Museum and Library Services
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10

that the plaintiff*s title is zood and valiad.

S=. That the defendants and each of them,
whether known or unikmown, be forever barred and
enjoined from asserting any claim whataoever in
or to said property, or any part thereof, adverse
to the plaintiff,

4=, Yor such other and further relief as is just
and equitsble in the premipes together with
costa.

M. EAHL MARSHALL,
A%torney for Plaintiff,.

Duly verified.

Filed in Clerk's Office Febmuary 27, 1940.

QUIT CLAIM DEED

"Exhibit A"

TOOELE CITY, A MUNICIPAL CORPORATION,
by its Mayor, Nelse Blomstrom, Gramtor, of Tooele
City, Tooele County, State of Utsh, hereby quit
claims to I. J. Elkington, Gramtee, of Tooele

City, Tooele County, State of Uteh, for the sum

%m’gm»\’ nl»l;%\ MI‘(R’.mm‘f(mggigﬁo%ﬁdctv lﬁgﬁg%gf \ﬁ\(qm %Hj\ Services
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k1=

eration the following descrided tract of land in

Tooele City, Tooale Count’, State of Utah
Coxxemeing at thc Morthweat cornor of
3lock 52 of Plat "A” Tuoele City Survey,
thance south 25.48 rods, thence west
4.5 fest, more or lass, to the south-
eant comer ef Hlock 8§51, themce north
25.48 rods, to ths south line of 3rd
Soath Street, thence oast 48.50 faeet,
more or less to the place of begimning.
This dewd i sxecated under and dy
Virtue of & Resolution of the City Coun=
cil of Tocele Cify, Utish duly adopted
o the 7th dsy of lareh isie 1838.

FITHESS, the hend of the asaid grentor this 16th
day of liareh i. Da 1938,

(seal) Signed Alometrom.
or of Tos 1%y

Attest
T. Admms

(Title of Court esd Canse)
AHSWER 7O 2NDED COPLAINT
Camss now the defendents shove named, Lenom
Kkington end Glen Xikingtom, joint administretors
of the estate of Isemo ilkington, deceessd, and

1n answar to the amended eomplaint of the plaim=-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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is

1L horein, adnit, demy and mllege as follows:

1. dt parsersche 1 and 2 of said amended
complaint.

2. Deny ths allogationa of paragraphs 3, 4,
5, 6,7 8, @md 0 of said coplaint.

3. AMdmit the allegntioms of paragraph 10 of
said eomplaini, thot these defendenis claim aonme
interest {n and t5 the properily descridsd in
parsgyeph 3, but dany that the szie i1s withontd
right or that s.id defendents do not hawe my
right, title, interest, estats or lien upum the
property descridbed iz paregrah 3.

4. Day ths sllegations contained in para~
greaph 11 of seid amended complaint.

8. Jmsacring paregreph 12 of eaid amendod
compleint, these defendonts ellege that they
have no definite knowledge or information ves—
pesting the matters contained therein ani for
sald resgon amd upon sald ground, seid defendmte
demy the allegations therein contained.

6. These defendants doxy both genarslly aad

M‘ﬂmﬂ””hﬂ‘wn e miﬂmm’mmm J’m:db’hmrj\ Services
Library Services and Technology Act, administered by the Utah State Library.
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enended complaing, not herein otherwise admitted,
deniad or modified.

Rurther snawering seid complaint and by wsy of
furthor defense thereto, said defendamts allege that
they are the owmers in fee simple of said properly
deseribed in paregreph 3 of plaintiff*s cozplaiat
and that they are now in possession and have the
full right to the possession of said presdses, and
that 2aid plain$iff hersin hes no right, title, claim
orintsmtinm $0 s13id properly or axy portion
thereof; that said defeniants and thelir predocessors
in interest hare been the owners aad in ithe poss~
ession of all of ssid property described in plein-
tiff’s complaint for more than 50 years lset past ond
that during all of eaaid %imes, s2id property has been
enclosed in & sudstantial fencs; that these defen—
dants and their predecessors in intarest have erecled
cortain buildings wpon said tract of lend namy yeurs
ago and have for meny years lsat past, esch and
overy year, heen assessed and have paild taxes to
Tooele City, Tooele Counmly, Toocele Sehool District
aud-the ‘State of Tieh upon-ssid dutldings wo-erectod

Library Services and Technology Act, administered by the Utah State Library.
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4
and standing upon seid premises; that sald plaintiff
herein has nover at any time ever claimed or oxer-
cdsed any right of control over satd premises, Dut
that the same have at &1l times deen in the possoss~
{on and under ths comtrel and under femce of the
defend=nts herein ani their predecessors in interest,
ever since the City of Tooele was orgenized, and
tat said possession and use has been wi thin the fMull
knowledge of said plaintiff hearein, mnd that by
reason of sueh, said pluiatiff {s now estopped from
claiming any right, title or interest in amd to said
premises or any part or portion thereof.

Farthor mswering sald smended complaint and by
wey of further defemse, said defendents ellege that
on the 15th sy of Mareh, 1938, seid Tooele Clty by
resclution duly passed by the Cify Couneil thereof
end in recognition of the rights of the deferdants
hoerein and thelr predecesasors in interest, wnd in
the asknowledgnent of the slaim and interest of saild
defendants and their predoscasors 1a interest here~
ia, made, executed and delivered ite guit claim deed
% all of said preperty allegsd in said plaintiffts

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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eomplaint, and that by reason of siid tramsfer, said
pNaiatiff has no right, title, claim or intorest in
amd to said property or any portion thereof amd

sai d plaintiff i3 now estopped from setting up

or asserting any clsaim or interest in =ad to said
preai sps or any portion theref.

THREYORE, defendants prey that plaintiff take
aothing upoa iits aoended complaing, but that the
same be hence dimmissed and that the dsfendsnts
recover thelr costs harein and have s:ch other
and further relief a8 iz doexmed meet amd equitable
in the pmmg |

B. LEROY SHIKLDS
Attormey for Defendant
Duly verified.
Filad in Clerk's Office Pebruswy 27, 1940

(Pitle of Court and Cause.)
REPLY
Comee now the plaintif? snd by wey of reply
to the answer to the amended complaint of the de-

fendants h rein adnmits, denies and alleges as
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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follows:

i~ Iy way of reply to defemdents further answer
and further defense as set ocut in their amswer %o
the plaintiff’s enended eomplaint plaintiff denies
that the defendants have any right, title, interest,
estats in or liaen upon the property set out im pare~
greph thres of plaintiff's amended eomplatag, or
that the defendaxnta or thoir predeceasors in intarest
have evar had any right, title, interesat or estate
iz or i upon 2@ lands, and sllages that 1f the
defendants have ever comstructed ary improvements
upon s2id lands that they have baess trespassers In
8o doing and that thay have erected said structures
without the econsent or indowledge of the plaintiff,
and further that if the defendanis heave construeted
|y isprovexsnts on said lands they howe not been
permment iaproveneats nor improvements of any mater—
isl value, and further that if the defendants have
had said lends enclosed in a fence that they hars
fensed #s1d lands without the consent of the plaiatirt
md such fence has boan and now is sn enrocachent upon

the street property as descr-ibed inm paragreph three

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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17
of pléntiff's amended eomplaint, and further plain~
$iff alleges that they have nover at anyy time levied
a tax sgaimat the defendant or his predecessors in
intsrest relative o said lamds dbut have at all tines
ia levying tuxes in said district have recognized said
lands as thair lands sand have s0 levied any special
improvenent or other taxaa,.

Further replying to said amswer snd further de-
fenns plaintiff alleges thet the Juit Ciaim deed
given t0 Isase Elkinglon %0 soid propertly was given
without axy consideretion; that the amme wus never
aprroved by the City Coumell of Tooele City and was
not suthorized by & resolution of eny nsturs, and
further that the plaintirf hsd no suthority to
attapt to vacate 2 pudblic strest ly sueh an instru~
ment or by amy other method than is provided by the
Laws of the State of Uteh, snd that for thess reasons
sald deed wos void and is of w0 effect.

WVEERRFORR, plaintiff prays that the anawer and
further defense of the defendants be taken for mnamght
ad the plaintiff be given judgnent aceording to the

mﬂnq: er ”LUMW =’0/ (!Ii&lltlﬂwl Drovi HL ed by the Institute of Museum and Library Services
Library Services and Technology Act, administered by !/!‘mhmum’m
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Daly vertified.
Filed in Clerk's Office February 335, 1940.

{T1de of Court and Cause)
CUURT*S KBORAIUM OF DICISIUH

In the above entitled aetion the court finds
the 1asues in favor of the plaintifl and against
the defendants.

Counsel for plsinti<f is directed o prg are
and spezve upon comasl for the defendanis proposed
findings of fast, conolusions of lag and decree.

Dated Jume 27th, 1940,

CLARRNCE E. BAXZR
Judge
Filed in Clerk's Office June 83, 1940.

{Title of Court and Causs)
FINDINGS OF FACT @D COHNCLUSINS
OF Raw
Maoamhningcmoﬁmlmkmm
ing on the 27th dsy of Yebrumyy, 1940, before the
Homorable Clarence X. Baker, cne of the Judges af

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



1y
the above entitled Court and M., Karl Maywhall eppearing
@ counsel for the plaintiff corporation and ". LeRoy
ihields appearing as counsel for lenoxe Klkington ana
Glen Elkingtoa joint adminiastratora of the estate of
Issac Kkington, deceased, ihe sbove named defendants;
1t appearing to the honoredle court that the defendants
lamom Zlkington amd Glas Rkington, joint administre-
tors of the estate of Iasac Elkimgton, decessed, had
been lawfully amd regularly served wi th process snd
thet they duly filed their answor %o the compleint and
amended complaint of the plaindiff on file horein; the
Court having exnmined intc the plaintiff's $itle =md
the claims of the defendamts Lemorse Xlkingion emd Clem
Rlkington, joiat adrinistrators of the estate of Isaac
Elxington, deceased, and svidemce having bdeen sdduced
by the plaintiff in sappert of 1ts complaint, and the
defendante having addused asvidence im support of the
allegations of their amswer, and the Conrt having been
fully sdvised $n the prexises and ihe matter having
boen submitted to the Court upon the writien briefe of
the plaintiff and the defendant amnd the Court now being
fally asdvised in the premises does now make, adopt and
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FINDINGS OF FACT

1=, That tho plaintiff is a minicipal corporation
&aly amd lasfully omcnized and existing undeyr and by
virtae of the luws of the State of Utnh.

8~. Thet the defendants above nmmed, to wis,
lamore Zlkington and Clen ilkiagton are residents of
Joosle City, Tooels County, State of Uteh.

8=, That the plaintiff harain is a0ow the omer of
ad is entitled to $he possession of that certain
paresl of real estates lying and being situate in
foosle City, Tooele County, State of Uteh, and parti~
eularly described as follows, to~wit:

Comencing at the Horthwest comer of
Hlock 58, Flat "A" Tooele City Sarvey,
Scrth 25.48 rode, west 49.50 fest, %o
the scutheast corner of Rloek 81,

Horth 25.48 rods, SZast 49.50 foet to
the point of begimning, being in Tooale
City, Tooele County, State of Utsh.

4. That the above named lemors FElkington mé Glen
Kiington, joint sdministrators of the estate of
Isano Klkimgton, decensed, and Issac Zikingtom, do~
esased, appeer of resord to have or te cluinm some
right, $itle, estate or interest in or lien upon the

res) eatate above degcori bed or some part theoreof 24~
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a
verse %0 the plaintiff*s ommership or ¢louding the
plaintifr's title thereto, dut that the defendants
lenore Rlkington and Glem Xlkington, joint adminie~
tretors of the estate of Iseso Rlkington, deceased,
4 sot have and the said JYsame Rlkington, now de~
ceaped, nevor did have awy right, title, estate, liam
or interest whatsosver in or to the said adova des-
eribed re2l propaxdy or my paxrt thersof adverse to
the plaintl if or at all.

S~-. That on the 10th dsy of July, 1872, the United
Statea of Amsrioces by U. S. Crant, President, and .« 3.
Sturgess, isaistant Secretary, granted to Toosle Cliy,
plaintiff herein sll of Sestion 28 aad the South half
of Seetion 21 in Towmship 3 South of Renge 4 Yest of
the Jalt lake Base and Leredien and that the pwperly
herein shove deserided in persgreph 3 was and 18 a
portion of this land so conveysd.

6=, That sanetime prior %o on or ebout the 5th day
of Degember, 1562, the plaintiff herein csused the
real property consisting of the lmd est out and des-
oeribed in paregraph 5 hereof and then beiag within the
corporete limits of Tooele City %o be smubdb-divided into
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5th day of December, 1882, cmized to be prepared a
plat or diagrem showing the property to be so sud~-
divided and that thereafter om or sbout the lat dey
of Uny, 1804, said plalntirf adopted and approved
said plat or diagrem and designated the same &z the
plat of Tocsle City amd soon thereaffer caused the
sme o be duly flled in the office of ths Counfy
Besorder, Toosle County, Utah and which said plat
ever singe said tine has Dosn and now is the
offisial map, Alagrem or plat of Tooele City, Tocele
County, Utah.

7=+ That in the s=id plat, Rlosk 51 thersof in
Plat *4* of Tooele ity Survey was shown © be 20.80
rods in lemgth sast and west and Slock 52 of Plat
*A* Tocele City Survey was shown o be 21 rods in
lemgth, eost uad west and 1t was d eo showm by said
plat that there was an alley way, or street, running
north and south between said Blocks 51 and 52 end do-
scrided snid strest or allegy way as bd ng & rods in
width and that said atreet or aller way iz specif-
feally descrided as set cut im paregreph S sbove;
that at all times sines the yeor 1873 the different
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kgyors of Tocale Ci4y have deeded to the respective
owaers of property within the corporete limits of
Tooels City different treocts of 1md and that they
have in esgh and evexry instance canveyed such prop=
erty in strict accordense with the offiejal map and
plat harein sbove referred to im paregraph 6 and
that at the time the lands abutting the preperty
set out and descrided in parsgraph 3 shove were
coaveyed to the respective ocmars, it was deaizusted
as Bloek 51 smd Bloek 52 of Plat "i", Tooale City
Survey, in accordance with the officid plat herein
sbove zemtionsd and in siriet sccordance with the
existence of the allgy wey and sirest as spesifically
deseribed in paragraph S ebove.

8~. That all of said propaty which was designetsd
on aeid offieial plat as strests and 4 leys was to
bs rescrved as such end that the plot set ocut and
described in peregreph 3 sbove was so retained by
Tooele City as a strest or &lley way &s showma on
the official map or plst adove mamtioned.

9=. That ever since the date of 1873, each
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e
t in paregrarh J adove, have cunvayed their respec-
ve intoresta to the property abuttimg this tract
‘lmd paying striet attention fto the boundaries
* gha plot set cut in paragreh 3 and have im evexry
istance recognized said plot as not delonging to
sz and in some instsness have even recognized in
ke instrumants of conweyance suid plot was a atreed
r alley wey and by so doing the defendants are en~
opped at this ¢ime to claim awy interest thersin s

geinat the plainiifr.
10=. That galid plainilff has at all times herelin

mutionsd sinees July 10, 1872 regarded the tyrent of
land sst cut in paregreph $ hereo? as balng thelr proper-
7 and to hold same to mich tims I{f ever & request was
made and 1% was deemed adviseable %o opem said plot of
lemd for street or elley way, =nd that up %0 the 7th
dey of M¥arch, 1938, no request had ever bheen mads to
bhave said prope 4y cpmed e&s & public strest or

alley woy nor has thare Desn emy apparent noed for
smach, Wt that on or sbout the 7th day of May, 1938,
& requiest was made by owners of properfy sbusting said
trect of land to hove seme openad &8s a public street
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=. That on or about the 7th day eof Mareh, 1938,
Iscas kiagton, now decoased, appeared before the City
Council of Tocale City at & regular meeting and by
fread anl ri srapresentation odtained a guit claim dosd
from said platntiff to the lands deseribed in paregraph
S hereof, im shich desod the sald Isasc Zkiagton was
the grantoe; that sald frand and 4 srepressmiation
sodsisted of the said Isaae Elkington reporting to
the City Councilmen and Mayor of Tooele City that he
had cbSained oonsent and sporovel of all ownare of
property abutting ssid traet of land as desaribed in
paregreph 5, that the City should convey said lamds
to Isass Ikingion for his owm use and denefit and
that they hai no desire tc have ssmp ocpened for =
mblie street or allgr wey, Dut in trath and in Pact,
the sald Isane Zikington hed discussed this matter of
opening said plot of ground as an allay way with the
owners of sbatiinz 1md4 and that they had adviscd
him that they intended tc present & petition %0 the
Nayor and City Council of Toosls Cily, Utsh within
the vexy nsar future to have sald tract opened as a
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aad a3 & notns of ogvesa and ingress to their proper-
v, that scid Isaac Kikington mede sush representation
to the City Counsil amd Mayor knowing them to be false,
that said body beliered said statenents to be tme
aad relied upon them as deing true and in reliance
thereof exscuted said quit claim deed to the sald Iseac
Elkington who reecorded same im the office of the County
Becorder, Tooele Commily, Utsh, wherein it now &ppeers
as & cloud upon the plaiatiff's title of said land.

13~, That said plaintiff had no legal suthority %o
attaxpt to vacate meh publie street or allay way as
descrided in paregreph 3 hereof and designated on the
official plat of Toosle City in eny suoh meannor as
attexpted by the execution of the ¢mit claim dead.

Front the foregoing findings of fact the Court now
makes and enters the following

CORCIUSIONS OF Liw

1-. That the plaintiff 1s entitled to Judgnment
desreeing that it is the owner in fes simple, and thnt
the plaintiff is ontitled to the possession of that
oertain piecs and percel of real property more parti-

m“” th me!/nﬂ I em g L hp&;’i(@!\ xlzcﬁh‘a !mj\ Services
wrary Services and TechnologyAct, ddministered by the Utah State Library.

Machine-generated OCR, may contain errors.



Findings of ‘sct as againat lanore cddkington and Clen
Hkington, jeint aduinistratore of the estate of
Issac Klkingtom, decessed 2nd as egainst my persons
elaiming amy righs, title, eatate, liem or interest
ia the real property set cut ia parsgreph 3 of the
foregoing Findings of Feat, dy, through or under the
sadd Imors Zlkington and Glen Xikington, joint aduin-
istrators of the estate of Isass Elikington, deceased.

2=, That the quit olaim deed specifically referred
to in Paragraph 12 of the foregoing Findings of Fact
be emcelled by the deerse of this Court.

&=, That the Court further eonclndes that the
plaintiff be entitied to recover 1is costs hersin
expended, judgment is heredy ordered 20 be sntered
accordingly.

Dated the 20th day eof Juiy, 1940.

CLARENCE B BAKER
Filed in Clerk's Office July 20, 1840. District Judes
(Pttle of Court and Cuuse)
DECREE
This cause having come on regularly for hearing on
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the 27¢h day of Fedruary, 1840, before the Homorable
Clarence i« Baker, ome of sthe Judges of the above
entitied Court and M. 3Sarl Murehnll appessring as
ecounsel for the pleintiff corporation and 2. LeRoy
Shields sppearing as counsal for lemore Mkington and
Glen Rkington Joint adwinistyetors of the sstate of
Iseae ‘dkington, dsceased, the sbove nzmed defendants;
1% appearing to the homorebls Court thai the defenw
dsats lenors Rlkimgton ani Glen Flkingctom, joint ede
ministretars of tho estate of Isaac Elkington, de-
esasod, had bhewn lawfully end regularly sorved w th
process and that they duly filed their anewer to the
ocoaplaint =2nd atanded campleint of the plaintisf onm
file herein; the Court heving examined intc the
pPlaintifr*s title und the cluime of the defendents
lewra dkington end Glea Rkington, joins aduminie~
trators of the estate of Isaac Mkington, deceased,
ad evidense having been sddnced By the pleintiel

in support of its eomplaing, and the defenizats hev-
ing adduced evidemce in support of the allegetions of
thedr answor, and the Court hawing been fully adviased
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to the Cours upon the written driefs of the plaintiff
and thy defendant and the Court now being fully
edvised in the presisas, IT IS HERIDY ORDAIUD, ANUDCGED
41D DECREED A8 FULLOWS:

1~. That the plainiify, Tvoele City, a municipal
oorporation, is tho ownar in foo aisple und ie¢ entitled
to the posssssion of the yerl property hareinafter
describad as ngainst tho named defendants lLanora
Kkingtn and Qan kington, joint adsinistrators of
the estate of Issac Rlkington, deceoassd.

2~. Thst the named defendants, Lemorye Kikington
ad Glen Elkingtoa, joint admini etrators of the
eatate of Isanac lkington, decessed, have nc right,
title, estate, lien, elsim or interest in or to the
sald hereinafter described reul properiy or ay paré
thexreof, sad that any and all adverse glsime of ssid
defendants are horely deciared mall and void aud of
0 offect, amd that the title to sald propety and
% each and evexy part theveof is hereby adjudged
0 be ia the plaintiff and is heredy quieted in said
PlAiAtif? as aguinst all of the claims, dezends and
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or all of then, and that the plainti(f ie the nole,
lagal and sguitadle ownor of snid hereimafter doe-
eribed propexty snd every part thereef, thot the
seid named defendands and all pers ns claiming dy,
througk or uadar thas 5@ and are hersby soverolly
mjoinod, dedorred und reatyained fyon aseerting axy
cluim whetsogver in or %o sald properly or any peart
thereof adverse to the plaiptisy.

S~ Thet the quit clain deed exaouied by ths
PeAnticf to Isase 1Xington, now decezsed, to the
trast of land hereinaficr deseribed be and is haredy
stacolled,

4~. That the property herein sbove referred © =nd
effected by this deersa {s situate in the Ciiy emd
Comty of Tocele, “tatc ¢f Utah snd is partioularly
described az follows, %o wit:

Comzonging 8t the Forthwesnt comer of
Blodk 52, Flat "2" Tooele City Sawwey,
douth 25.48 roda, west 48.30 foeg, to
the southesst commer of Blosk 51, North
25.48 rods, Zast 49.50 feet to the point
of degiming, being in Tooels Cify,
‘Tooels County, Ctate of Uteh.
$~. That the plaintiff recover s costa hevrein ex-
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Dated this 20th day of July, 1940.

CLARDNCE Ko A4KIR
D atrict Judge

Mled in Clark*s Office July 20, 1940.
{Title of Court and Cause)
MOTI{(R *CR EE§ TRIAL
F) THE ABOYE NAMED PL.JUTIFF, TOO&4LE CIYY, A MUEICIPAL
WRPOHATIN, &0 T0 K. =ARL HARSHALL, ATIVNEY FOR
3AID PLAINTIFF, NOTICE:

You and ssch of you 1l pleese Sake notice ihat
the sbove named Defond=ants and esch of them herely
wve the above sourt for a now trial of snid action
merein judpremt end decres was sntered on the =Tth
loy of July, 1940, for 4he following rossons and upon
the following grounds:

1. Inpufficiency of evidence o justifly the
rexdict and decision and that szid decisgion is ageinet
law,

2. ZIrror in law coeurred at triel amd secepted to
by the Defendants.

3. Newly discovered ovidemee material for the
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jarty making the spplfestion whiech he could mot wish
sgagoaable dilirence have dissoversd and produnced

¢ the trial,
R. IEROY SHIELDB

Attomey for Nefendants
Cogy of the shove motion mailed to K. Rerl
Nershell, ittorney at law, Firss Hatiomal Bank
milding, Tooele City, Utah, this 30th day of July,

840,
He LEFOY SHIRLIG

Attomey for Defundants

Filed in Clerk's Office fugust 1, 1940,

(Ttle of Court 2nd Conse)
HINUTE ORDER

The within entitled matter having desa by the
Court teken undey advisemsnt, the Court now being
fully aivised in the matter, Ordered that the ¥dxtion
for a Now Trisl be, and 1% 1s hereby deniod.

{Title of Court snd Comse)

ORDER
Upon applioction of the defendants horein =nd
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OINIRED, that the dsfendents may have and they

ere barely grented sam axtension of tine until Jamu~
fay 1, 1941 within which to serve mad file their Bill
of Zxceptions in ‘he above entitled casa,

netod this 2314 dsy cf Yor orber, J940.

CLARSNCE 3. BAEVR

District Fadge
Filed ta Cloxk's flco NHovesber 25, 1940.
(fitle of Court and Counme)
ROTICE OF AFPRAL

0 TOOELE CYTY, A MEICIFAL CORPORATI'®, PLAINTIIP
ABOVE H.MED, D 70 ¥. BiHL BRSBALL, APTOINEY FOR
SAID PLAYNTTPFY:

You, and each of you, will plesse taks notioe
that the dsfandmta, Lenove Xlkington snd (dem
Kkington, edministrators of the estate of Isanc
Klkington, deceased, hervhy oppesl % the Suprems
Osurt of the State of Utah from that certain jfudg-
Rent made and antered in the &dove entiiled action
by the above entitled court on the 27th dey of July,
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prior to that time. Th:t she didn*t see the plat rwore
nor exscuted, Tr. 3, and knows nothiang of it except
that it was in the office when she took over the office;
that she has in her office the deed record known as Book
EB snd also a registex of deeds marked Book L and a
register of deeds marked FF, and & desd record marked
S~T end a deed register 3~Y, Tr. 4.

John De Collsher, witness for the plaintiff, testi-
fied that he is the City Mumager of Tooele CiYy and a
registered eagineser and that he, as much, had nade a
eopy of the oxiginal plat of Tooele City and fdentified
plaiatiff®s Exhitit B as a tracing of the map which he
prepered, and that it is on exaet duplicate of the
original as nearly correct as he cen make 1%, Tr. S.
The witness referred to the plat end identified the
property described in the pleintiff's complaint which
he refers to as the allay, and that the same is 40}
foet wide; that Rlock 52 is 5.25 chains and Bloek 51
eeat and west is 5.15 chauins, Tr. 8, The withess was
then requested to mske a diagram on the blackboard am
on the diagrem identified the poperiyy descridbed in
plaintif£*%s complaint, stated that he had beea Ciyy
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ager of Tooele Cify since 1985 amd as such has jur—
fetion and control over the streets &and alleys and
sich that are opened up. That they had had a remest
spen up the alley dy Bevam, Keyacr & Shialds, Tr. 7,
that was the only request; that the property in
stion had been under fonce with & gatewsy through 1t
that there had besh no uss for the roadwsy up %o
time of the cormencement of the sstion; that within
lest two years, three houses had beem built farther
ik that ho had attended the counell meetings of
e City snd was in attendsniee at the meeting on the
of ¥ayeh, 1938, Tr. 8. That Wr. E&iﬂgﬁonmat‘

| meoting; thet he sappeared st ths council mseiing,
9. That he asked for a deed to the ground described
Jaintiff*s complaint, aml that one of the souncil-~
esked kinm {1 ¢ exybody was interested in opening the
v aad ha stated there was no othsr people inltarested
e alley or the land; that that was all of the
rersation, Tr. 10.

(n exoss exzrdinetion, the witness testified that

allgy to the north was 49f foet wide; that the alley
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hes heen for may years, Tr. 1l. That the alley to
the morth is narrower than 493 fest; that the Mking-
ton properly is bounded on the north by Srd South
Street and on the east by Mirst West Street; that
Second West Street is a street used Wy the publie;
thet the alley in gquestion hed never basn opened nor
had Second West Street ever been epensd farther south
thaz Thixd South Street; that there has been a fance
asrose the north line of the Kikington property, and
ssross the morth end of the purpoeried slley for at
letst 40 years to the witness's imowleldge, Tr. 1l4.
That the EZikingtons omoed property sast of the alley
anl woat of the allgy and that the entive tract in-
clading the alley was all ia one plece and all under
the Rkington femee; that the public have never used
the purportet alley, Tr. 15, and that the oaly thing
the iy over did with respect to it was %o make a
plat and {ndicate on the plat that there was an elley

ranning up through there, and that the same had been true

ever since Tooele Clty was orgenized; that there was
& brick building standing on the property which wes
pazrpo $o bo the alley and was one of the bulldings
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used in connection with the Rlkingtonr property; that
the Klkingtons hal recemtly built a new hame on their
property, Tr. 16. That the home was about 20 feet from
the mn&omﬁm.f the witness, the witness
having made no measurements; that the withess atiended
the City Council moeting on March 7, amd thet there
were present the Meyor and the OCounecil amd the Cify
Mtorney, the Councddl imeluding S menders, Tr. 17,
ad thet the City Recorder wes also present, and were
all present when the conversation toock place W th M,
Kkingtam; that the City Couneil 414 not suthorize
wybody to determine the autheniieily of the statemmmtis
nade by Mr. EZlkingtom; that they just ordered a deed
to be made, and no investigation wes made 8z © whether
or a0t & deed should ds given., That ths City Counsil
ordered the City ittormey to draw the deed and ordered
th-lbyorbaapth§m That the witaess is
ssquainted with the aignature of the lsyor, Hels
Blomatrom, and that his signature appesps upon the deed,
a@d that the same wes atteated and signed YWy the Cigy
Resorder purmiant to & resolution passed bty the City
Counoil at that meeting, Tr. 18.
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On redirest examination, the witness testified that
there hod never dssk &ny request to open the alley;
that the alley is between Fixet and Second West Stroeets
is Tooele Cily, and that the oaly request that had ever
doen made % open tho allgy cams from DBevan, Keyser &
Shislds who owned property farther mouth up the salley-
wy; that thess parties hed bullt their homes within the
last two yerrs, Tr. 2. That at the time these houses
were built, the alleywsy was closed, the same as 1% had
bosa for meny yeors; thzt each ef the properties nen~
ticned belomging o the three parties front on Flrst
Hest Strest; that there is & duilding o the properdy
deserided as the alleywuy s ich the wiiness estinates
to de worth §50.00 to £100.00, Tr. 34, That the
building is praciically moﬁﬁ:om;) of land; thas
as City Mamager, 1% is the witasss's duty to lay out
districts for spenial improvenm ts, Musiness districts.
'm;t thare hes bsen special irprovecent districts
ergenigsd in the vieinity of the property in question,
Tr. 35, That there 18 & sower rumnning pash the
preperty in question.

sroReci Mo Bramsy . @,wi thess on behd £ of the plsiasife. ..
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Sestified as follows: That he is a member of the Ci ¥y
council of Tooele City and was such on the 7th day of
Mayeh, 1938 and attended the Council meeting om that
dete, ot whieh time there was © me dusiness with
Isses ZXikingtam; tha$ Mr. Slkington sppeared before
the Council pervtaining o the alleywsy, stated 1t was
eity property, dut had never Domn used in the histery
of the eity other tham on the plat, Tr. 23. He stated
thet he intended to Build s home; that the properyy
had never been used during the life of Tooele City, and
that he thought the eity should give him 2 desd S0
the allg; that there was no one interested fn the
alley; that he asked all of ths members pressant if
thers was aryone opposed ® 1%, Tr. 24. That Mr.
Ekington nade a statement that no one was imterested
in the alley, mnd that the witness figures there
was nobody interested, and that it would de betier
that Mr. Rikington should have ii; that he pentioned
that no ono was interested in the property and that
Mo wented % Build a house thexe; that om or sbout
May 8, 1038, there was & request mele to the Cigy to
opemn the alley Yy lir. Bevams and lor. Shields, Tr. 25.
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Thet Mr. Xikington wos present ond was asked if he
aad not made s statezont provicusly that no one wos
interested in the alley, and that /. Zlkington denled
thet be had maie suwsh statememt; thet the City nade a
regest of I, kington that ho desd the property baok
% the ely, md that ir. Xkington admitted that rather
s have azy troudle that ke wuld deed it back mad
%0ld the Couneil that he wasa'i looking for sny trouble
that ths wvithess relied upon the statenent made iy
N¥r. Kkington en Mareh 2nd in giving his consent to
the deed and relied upon the statecont ss baing true.
O oross examination, the witness testified that
at the tims the statoment wus made by Hr. Dkington,
that be did mot know the statenent was not tmej that
be 1s a businass man aml hai been in busineas for meny
yours end wus elso 8 caanailaan, Ty, 975 that all of
the City Councilnen wsre presens, together with ¥,
Gollsher, the saginoer, Lr. Ryshd l, the city attor-
My} that shia body of men won represanting Tooels
Ci4y*s interests ot that time. That with all the ox=~
perienge they had hod os business men, they wire
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as being txue; thet it never occurred to the witness
that 1% was the duty of the C{ty Couseil to imvesti-
gate the statemonts defore they deeded over the land.
That he himself 4idn't constder 1t wes vwiee $o deed
the property over, Tr. 38, That the City Coumell atd
not sntiwrize ths exsention of ths deed, Tr. W.

n redirest examinetion, the witess testificd as
follows: That shen the desd was reguosted as the
mesting, the Couneil requested the city munager snd
attomey %o investigats the maticr &nd repurt back to
the Council, Tr. 29.

John T» Adams, a witness for the plaintiff, tes~
tified oa follows: That he 13 the &ly elested, qusl~
ified mnd acting recordar of Tocele City and wes meh
on the 7th day of Narch, 1938, =mnd was present 2%
e ity Counetl meeting onm thet dete and e axd the
precesdings which were had there; ithat Me. Dkington
Ws preasat and hed come theye for the purpose of
having the City eonvay title to a strip of lamnd south
fram ™ind South Street, Tr. 30. That ir. Elkingtan
stated to thoe Couneil that 1T he undersicod 1%

the south plat callsd for en alimywy
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ruxaing scuth through the property and that his father
had used 1% for & goed many years; that inasmich as
the property had nover desn used and at this tme
wuld be of some value to him and wouild injure nobedy
e}so in partieular, hs asked the Uity to eomvey him
e gait claim deed o the strip of land running south
tarough his properdy; thet the properiy had never
bosn cpensd since Tocale was & e¢ify; that it wan of 1o
valne to spyone olse exoept the RKkington family,
amd that he asked for a gnit elaim deed, Tr. 3l.

Ralph Bevsna, & witness for the plaintiff testified
&8s follows: That he resides on 7irst Veat Strect be-
Swoen Third and Fourth South Street in Tooals Ci%y;
that he knew Issae fikingion iz his lifotime; that he
nevar at axy time told Issae Kikington that he wes not
intervsted in the alleyway, and that he had made 2
mmormésw that 1t be opened, Tr. 37.
T™hat sush request was about the 5th of Kay; that he had
Rade axother request thres or four days following the
Reeting.

mer J. Ekington, & wilness for the defendmnt
teatified as follows: That he wes a son of Williaxm H,
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Zlkington, smior, and a brother of Ismac Elkington,
decotsed; that he is 53 years old and was bora in
Tuoele City. That he 1s sequainted wi th the Qkington
preperty on the cormar of Thixd South and First iest
asd bhad been from his persocnsl recollection singe 1893,
or. 3. Thet the Zlkingtm proper & comsists of all of
Bloek 51 and the north 8 rods of Bloek 2 end is kuowm
es the original Rlikington holdings, Tr. ¢0. That the
praperty calored with orenge is the Zlkington property
sd hoe elweys bemn enclosed in a fence; that he had
lived on the property for 35 years; thas on the prop~
ey markod with omnge, from his earliest reeollec~
tlon, thare was & largs barn situated on the properly;
that the bars oceupled the premises fyom ebout 1905
to 1920, a pertod of 25 years; that there was also
@ briek tutlding atandiag on the property, Tre 413
that that building wes built by him in 1896 snd still
remins there; that it was & general utility bduilding,
chickem coop and atorage room, «nd thet the Elkingtons
paid taxes on the property to his pearsonal knowlsdge,
rs 42, and that taxes have always beon paid on the

i{nclndiag those which ocooupied the land
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ia question in this astiom.

n cross exsmination, the witness testified that
the pmperty hat beexn all enclosed in & fense from
& time deyond where his memory reaches; that he thinks
his father asguired the properdy in &dbout 1886 and
it was eoquired from Benjamin P, Howell, Tr. 43; that
s doad t0 a part of the properly was from one »f the
sons of Bamjamin P, Rowsll; thst he dossn't know
with reapect to the psment of taxes while his father
ocoupisd the plase, but that taxes were assecsed
sgainst the improvements on the land in guesticn anmd
paid by him after the lamd was turned over %o himg
that he had paid taxes on the property sim e 1929,
Ire 44« That he conveyed a portion of the lund to
I. J. Elkington, Tr. 48.

On redirect examination, the wiineas testified
that during hi s recollestion thers has never been
sy pudlie use made of the land in questioca; that
the plaintiff nor any other person within his know
ledge evar attempted to meke uny use of the lend
during the paricd of his recolleetion.

Spo /l\);{(/’\ the E J. Quinney ! aw !I[!(H\ !l//m’m g for llgl’ umn proy m’ od by the !mrmzr of | !/1/ eunt (m(l[l! hrary Services
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that oo person sver went over the proparty to resch
other lands; that there has been a gate on the north
side of the land ever since the witness can renember,
and that the gate led to thes stack yards and dbar

aad gorrel, Tr. 46. That the bara mentioned upon

the preui mes weas put to genersl use in comnection
with the property, Tr. 47.

Clen Klkington, & witness for the defeniant tes-
tified as follows: That he is the defendsnt {n the
setion end is scquainted with the lamd in gueation;
that the brick bullding on the prexisss stands on the
property colored with arange ecloring, Tre. 48. That
the building is entirely within the alley; that there
is also another duilding on the proporty, at least
half of the building standing on the properly des~
erided in the camplaint; that the wast wall of the
new home built Yy Mr. Elkington is 8 feet sast of the
east line of the alley and that if =n alley were
opened through there, it would be within 8 feet of the
aow homs builg upon the prexmises, 7r. 48.

On ¢ross exzmination, the witness testified as

hmd:hy r/nﬁﬁ’z{m”1.b’fa%,w&rm@m M»zlmkd‘“.\ (mrlrmﬂ Services
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property and duilt 1t to the left of the properly
descrided in the complaint; that there was no question
sbout the allqy; that the brxiek bduildimg on the prop-
arty 18 10 x 16 feet accarding to his sstimate; that
the s:me was used for a rabdit pen and grainayy and
has boan on $the property over since the witness has
my recollestion, amd that he is now 27 years old,
Tre 0. That & few years ago, e repairs were put
won the dailding, That s has no ostinmsate of the
valus of the bduilding that the other building upom
ths property was ussd for & ocow dapn, Tr. 515 that

1% wves probebly uils in 1929 or 1930, T, 52

(Title of Counrt and Cause)

ASSIGIRMENTS OF ERROR

Come now the defeniamts and appellamts in the
®ove entitled cause and ss grounds for reverssl of
the judgment appealed from, sasign the following
errors ia the procesdings in the fxial court.

1. The court erred in admitting in evidence,
over objestion of defemdunts, Bxhibit "A®, which is
the plat of Teoele City, Utah, for the reeson
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ad upon the grounds that the suthsnticity of the
same was not proven to justify {ts adminssion in evi~
dence, axd the s=me was not showmn to be & publie
writing or official document.

2. The saurt erred in {ts finding of fact No. 3
wherein said ecart foumd that the plaintife was the
owner of and entitled %6 the possession of the real
estate desorided in said finding, for the reason amd
wmmmﬁtmommm&mhnmﬂ
smuch finding, and that such finding 1s against the
eridence adduesd 2t the trisl of asid action.

3. The court erred in its Tinding of Cact Ho. 4
wherein the ecurt found that the said defendents do not
have and never 414 have may righs, title, eatate, liem
or interest in or to the property described in finding
of fact No. 8, adverss %o the plaimtiff or at all for
the reason and upon the groumd that there s no evi-
dence % support sueh a finding of facit, and that
the evidence is contrexy to such finding.

4, The caurt erred in meking and entering its
finding of fact No. 5 wharein seld court found that

n‘.i'; Rur‘(m'. 71{MM»"WQS&)/%I#U%)M\ mm‘ 1 uH;;\ﬁ/n‘z#%m‘\'i('ex
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Swurgess, lssistamt Sesretary, grented $o Tooele City
propexrty of which the praperty desecrided in finding No.
$ is  portion, for the reason that the same is contrary
$0 the evidamne as the ovidence shows an sdestract of
title, page 1, plaintiffes Exhibit "C", that said prop-
sty was ot & grent to Toeeles Ciyy, but was a trust
great to Fagh S, Cowens a3 lMayor of Tooele Uity "im trust
for the use aad benefit of the inhabitants of Tooele City
acoording to thelr respective intareats therein.”

S. The caurt exrod in muking and sntering its
mmam&.amr&ommwmm'
that there is no evidemee in the record to support said
finding or azy part or portion thareof.

6. Ths court erred iz making and entering its fi nd-
ing of fact Ho. 7 for the reason aud upon the ground
that there is no evidsnce in aaid record to support eaid
finsding or any part or portion thersof, tut that satid
ovidenoe is comtrary to such finding.

7. The court erred in meking and entering {ta find~-
ing of fast No, 8 for the reason and upon the groumd
that there is no evidence in the resord to muppert said
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0
sams s eantrexy to the evidence alduced at said trial.

8. The court erred in making and entering its
finding of feet No. 9 for the reason and upon the ground
that there is no evidence in the record in said sction
to suppert said finding or sy part or portion thercof;
that the evidence is contremy %o such finding.

9. The comrt erred im making and entering ite
finding of fuet No. 10 for the reason and upon ths ground
that s=id finding 18 not suprorted Yy any evidenes con~
tained in the record of szid action, but that the same
is contrary and in opposition to the evidense adduced
a8 the trial of said action.

Ib. The emrt erred in mk ing and entering ite
finding of faot Ho. 11 for the reason and upon the
ground that szid fiading ie ot mprorted by the evi-
Gence in the record =md adduced in soid setion, g
that said evidence ia contreny amd in opposition to
seld finding.

ll. The caurt erred inm making eand extering its
fiadings of fast Ne. 13 Tor the recson snd upon the
ground that said finding is not supported by the evi-
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3 §

aor by the law with respect to and spplicable $0 said
finding.

13. The court arred in meking and emtering its
sonclugions of law, for the reascn that said eonalus-
fons arse not mupported by the evidence in the record
addueed at the trial of sald astion, nor are the same
sapported ty the lew spplieable o such osses,

1S, The court erred in m& ing and entering its
deores in said sciics for the reason and upon the
grounds that the evidence is insufficient to support
sush judgmemt &z o0 entered ty tho court, md that
the evidence is contrery $5 mch judzment and ths whole
thereot.

4. That the judgment appecled from is not suppor—
ted ty the evidence snd is contyrazy to low.

15« The court erred in demying defeniants® motion
for aew trisl.

VHERRPORE, dafendants pray that the juldmment
fppecled fyom be reversed and the action dismissed with
prejudice and with costs to the appsllants.

B. LEROY SHIELDS,
Attomney for Defendm ta and
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SUPREME COURT OF THY STATE OF UT.H

TOOELY CITY, a muniecipal :
eorporation, )

Plaintiff and Respondent,

VSoe

IIYORA EIRTNGTON, and GLEN
ELKTNGTON, joint adminis- :
trators of the estate of Case No.
ISAAC EIKINGTON, decea&sed; :
also 8ll other persons 6327
‘unknown elaiming any right, :
title, estate or interest
in or lien upon the real 3
estate deseribed in the
complaint, adverse to the :
plaintiff's ownership or
clouding pleintiff's title :
thereto,

Defendants and &ppellants.

APPELLATTS' BRIEF

B. LEROY SHIELDS,

E; I L E Eﬁney for Appellan:

MAR 1 3 1941
TR SRR GO UTIE
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