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In the

SUPREME COURT OF THE STATE F UTAH

TOOELE CITY, 8 munieipal
corporation,
Respondent, :

-

¥o.

e

LENORA ELKINGTON, =md GLER
HXINGTOH, joint adminig-
trators of the estete of
I8AAC EIXKINGTON, deceased;
also all other persons
wnknowa claiming any right,
title, estate or iniereat
in or lien uwpon the real
estate described in the
complaint, adverae to the
plaintiff’s ownership or
clouding plaintiff*s title
theerO,

Case No.

8327

*»

(1]

(1]

Appellante.

APPELLANTS' BRIEF

STATEVENT (F CASE
The judgment sppesled from was entered upon a
decision in fevor of the respondemt in an actiom brov
by it to quiet title against certain property descrit

s,,(,,,?;ﬂ,/E“?z%_.ﬁ&%lzﬁ’z?t' in the District Court of Tooele Co
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STATERMENT OF FACTS

The record shows, 4bstract of Title page 5§ and 6,
thet the predecessors in interest of the above named
defenda ts received & deed from the Mayor of Tooele
City on Aigust 9, 1886 to lot 1 in Block 51, plat A
of the Tooele City Survey and that it eontained 3,10
acres and to It ____, Block 52, containing 3.67
acres. The testimony of Elmer J. Elkington indieates
that this property consisted of all of Block 51 and
the north 8 rods of Block 52 and is known as the
original Elkingtan holdings. (Tr. 40, Adb, 44) The
Mbatract of Title indieates on the pages referred %o
that the said Banjamin Howell, prodeeeséor in interest
to the Elkingtans, had, prior %t that time, been
adjudged by the probate eourt of Tooele County, Utah
Territory, to be the rightful owner amd possessor of
the parcels of land above set forth. This wording
indicates that scme time prior to September 3, 1872
vhen the grant of the United States was made to the
Msyor of Tooele City that the said Benjemin Howell
had been in possession of the property and as we

“mer‘(hlﬁa O mptg&m&@ﬁmergn&nmu&ttmﬁlurrgiﬁhfbmmﬁmj\ Services
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3

or said reason of his ocoupation, he was ad judged
y the probate ecurt to be the owner of the land

ol enti tled to the possession thereof; that on

iop tezber 3, 1873, the Uni ted States made a grant
io the Mayor of Tooele City and his successors in
ffice to certain sections and admiitedly the land
2 question in this action ifs within the property
lescribed; that said grant was made in trust for
:he use and benefit of the inhabitants of sald
fboesle City accordimg to their respective interests
therein (Abstrect of Title, page 1}; that on Msy 2,
1894, a plet was filed in the office of the County
3ecorder with respect to the lends referred to, in
shiich the said lends were designated as Blogks 51
and 52; that at the time of the filing of said plas,
md said lapds were ocoupied by William He Elking-
ton, the suseessor in interest to Bemjamin Howell,
ad were enclosed witiia a femce (Tr. 14, M. 37);
that ever since 1890, February 10th of sald year,
the Elkingtm family has been the owner of and in
possession of said lands (Abstract of Title); that

o the 15th day of October, 1937, Isaac J. Elkington
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technglogy Act, (/l/HZ istgrgd gy the (m/z State Libuary
perty,
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(fbstract of Title, page 4) amd that on March 18,
1938, the plaintiff in said action executed and de-
livered to Isaac J. Elkington a quit claim deed to
the land deseribed in said plaintiff's camplaint;

that the same was executed by virtue of a resolution
passed by the City Council of Tooele City, Utah and
asdopted on the 7th day of Narch, 1938; that the deed
vas duly acknowledged so as to entitle the sams to

be recorded and the same was recorded om karch 18,
1938 at 9:00 o'elock A.M. in Book 3~Y of Deeds at
page 157 (Abstract of Title, page 3). The plaintiff
claims that this deed wae obtzined by fraud and seeks
to set 1t aside upon such grounds; that Isasc Elking=
ton, deceased, shortly after obtaining the deed,
erected a new home upon the pmperty he had aequired,
and that the west wall of the sams is 8 feet sast of
the east line of the purported alleys that the plat
referred 0 was found im the office of the County
Recorder by iabel Iougy, the present County Recoxder
upon her elesction on Jamaxy 7, 1938, and that she
knows nothing more about the plas, save and exeept

that the same was there &t that time, (Tr. 2, 3, Ab.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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34, 38); that the plat riled indicates that Block 58

1s 5.25 chains east and west and Block 51 is 5.15 chains
east and west and that the property described on the
plat as the alley is 49} feet wide (Tr. 6, . 35);

tiat the Elkingtan pwperty is bounded on the north

by Third South Street and on the east by First Vest
Street, and that to the personal knowledge of J. D.
Gollaher, City kamsger, the property in question had
been enclosed W thin the Rlkington fence for a period

of 40 yesrs (Tr. 14, 4b. 37); that the public had

never used the purworted alley, amd that the omly thing
the city ever did with respect to 1t was o make a

plat and indicate on the plat that there was en alley
maning up through the property, and that the same had
bean true ever since Tooele City was orgamized (Tr. 15,
D. 37) (Tooele City was orgamaized in 1852); that Elmer
Jo Hkington is 2 son of William Elkington and a brother
of Isaae Klkington, 53 years of age; that he hai been
esquainted with the property in question as long as he
could remember; that his first recollection of it was

in 1892 (Tr. 39, Ab. 44); that from his earliest re-

ney Law Library. Funding for digitization provided by the Institute of Mus
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



@estion & large barn; that it hed ocoupied the prem~
ises for 25 years, from 1905 to 1830, and that there
was @ dbrick duilding alec standing on the propexty,

(Tre 41, Ab. 44); that the drick building was built

in 1898 and still stands on the property; that it had
Been used for a gemoral utility building, a chicken
coop axd storege room, and that the Elkingtoms had paid
taxes on this property all of that time within his
personal knowledge (Tr. 42, 4b. 44); that the tax he
referred to was taxes upon improvements inelnding the
buildings whieh oceupiod the land in question. Glen
Elxington testified that in addition to the brick
building, at the present time there is amoiher building
oa the property, amd that about half of the building
stanis upon the property dsacribed in the complaint;
that these buildings had besm on the property ever
since the witness could recall, and that he 1s now

27 years of age (Tr. 50, Ab. 47); that on Earch 7,
193, Isasc RKlkington, deceased, went before the Cliy
Council, stated 4¢hat he iniended to duild & home, and
that he had been advised that the propertly covered

.!/)(NIXUI‘(’(/ byThe S’I Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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boen opened as &n alley and asked the City Coumeil
to give him a deed to the property; that he intended
building a new home upon hi s property (Tr. 23, Ab.
40); that at the time, in amswer to a gquestion,
stated that no one was interested in the alley, oamd
that he figured thore was no one interested, amd
that he was enti tled to & deed to it to clear the
titls (Tr. 34, A. 40); that at the time he asked
for the deed, he was asked if anybody was interested
in opening the allay md stated that there was no
ofher people interested in the 2lley or the lamd,
(2. 10, &. 36). That he stated if he understood
it sarrectly, the smth plat called for an alleyway
through the property oeccupled by the Elkingtons for
@ good nmeny years; that it wss of no walue to amyone
else except the Elikington family (Tr. 31, B>, 43).
That the only time that Isaae Elkingtom, deceased,
was confronted with the statement acceredited to him,
to~wit: that no one was interested in the property
except the Elkingtons, was at a meetiag on May 8,
1938, and that at such time and place he denied that

.
he hal ever made such statement; that on Mey 8, 1938
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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there was a request made by a Mr. Bevan and a Mr.
Shields to the City to open the alley {(Tr. 25, 4.
40); that whan the statement ascecredited to Isase
EKlkington was made to the City Counmsil, the Council
did not know that the statsment was not true; that
ths Counail are camposed of business men (Tr. 27,
iv. 41). That the City Mansger and Engineer and Mr.
Marshall, City Attornsy, were present, amd that the
Couneil nor any offfcer of Tooele City ever made
my investigation with respect to the atatement to
dotermine whether or not the same was tmae (Tr. 28,
. 42); that there was @& request made of the City
liameger mnd the City Attorney to investigute the
matter amd report back to the Counell (Tr., 29, 4b.
42.).
ARGUMENT

The dsfeniant hes made and filed 15 assignments
of error, the first ons going to the proposition of
the eourt’s having erred in admi tting in evidense the
city plat of Toocele City. 4Aspignment 14 and 15 are
that the ecurt erred in entering its judgment in said

agtion for the reason that the same is not supported
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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ty the ovidence, and is contrerr to lew, and that

the court erred im denying the defendants® motion for

new triale The rest of the assiguments of oerror

attack the caurt's findings of fect, conclusions of

lawy and Judgment and decree i{n said matter for the

reason that none of said findings, conelnsions orx

decres are supported by the svidence, amd that the

samo are eontrery to law.

DID THR COURT ERR IN ADMITTING IN EVIDENCE THE CIW
PLAT?

With respect to Agsigamemt No. 1, the admission
in evidence of the city plat of Tooele City, the
defenlants contend that the eourt erred in the ad-
misaion of the plat for the reason that the same was
not properly idemtified to entitle it %o be aded tied
in evidence. The only evidence we have with respect
to 1t 1s the evidance given by Madel lougy, the eounty
recordar of Toosle Comnty, and her ovidonce was ¥o
the effect that 1t wes in the office of the County
Recorder at the time she took office on January 7,
19%, and that other then the faet that i¢ was in

the office, she knows nothing of 1%, (Tr. 2,5, M.
Sponsored by the S.J.”Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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LY

34,35). ¥We do not bellieve that such testimony Jjus=
tified the admission in evidence of the document.
There wes no atterpt upon the part of the plaintiff to
prove its execution or its authenticity, and while
we are not unmindful that the law seems to hold that
there are cextain sxceptions to the rule of proving
a documert when the document is rore then 30 years
old end comes within the cetegory of smcient documents,
we do pay that there was no evidence adduced prior to
the edmission of the Exhidbit in evidence that would
tend to0 show thet 1% was an sneient document and en-
titled to 2dmisgion upon thet ground. HRegardless of
vhat the document 1tself msay show, =ftcr 1t wus in-
trodneesd an? received in evidance csnnot assist the
plaintiff in this regard, because the pre-requisites
neceasary %o its introduction =nd admission were not
eomplied with bafore i%1 was iniroduced and received.
Vo, therafore, eay tha% the city plat should not have
baen received in evidence under the circumsiances.
DORS THE FILIIG OF A FLAT DEDICATE A STRRT?
The next matter we desire %o discuse is whether or

ot the £iling of & plat in and of itself, whore it
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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is alritted thet no other actior has been taken Yty

the clty, cen, in and of ftself, establich a publie
street, acd whether or not the beundaries of land will
be limpited Dy suck plat vhen it is showm defint tely

by the evidence that there wes ro liml tation with
scpeet to the property when the city deeded the same
t> Bezjerin Howell, the predecessor In interest to the
dofandsnts hereln, in the first instence. Ve desire to
ezll the ecurt®s attention to peges § amd € of the
Ddstract of Title which shows the %two deeds delivered
%0 Bemjezir icwelil by Tooele City. It will be noted
oo pege 5 thet the dceld was given to Lot 1, Block 51
td em page & to Iod _, Block 52, and that there is
o limitation with respeet % the fzct thet Bloek S1
i3 5,13 obkaing in length and that Bloek 52 is 5.28
chaine in length as appesrs from the sity plat whieh
was filcd sume S yeurs aftor the deed was exscuteld md
resoriod. We deem this to be significant == going to
tho propositicn as to whether or not Toosle City in
the execution of its decds to Bemjanin Howell a1d not
deed 4o Benjamin lowell ¢l of the lands which he

ocoupied ard which wore enclosed within hise fapce, in~
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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cluding the particular parcel that the plaintiff has
attenp ted to quiet title upon in this aetion.

It will be noted by the testimony that this land
has been under the fence of the defendants and their
predecessors in interest ever since Tooele City was
organized. This is the testimony of J. D. Gollaher,
City Msnager and Engineer of Tooele City, (Tr. 16,

&, 37). ¥We deam that the oiganization of Tooele City
is 2 matter that the court mgy amnd should take judie-
ial knowledge cf. The City was shown to have been
organized in 1852, At the time the City was organiz-
ed, the land upon which it stood apparently belonged
to the United States, and that the various inhabitants
of the City possessed the lamds they ococupied by vir-
tue of what has been known as squatter's rights. Inv
1872, the United States of America granted to the Mayor
of Tooele City and his successors in office all of

the land upon which Toocele City stood. This grant is
¢laimed by the plaintiff in thie action to have been

2 grant of land in fee %o the City. However, page 1l
of the Abstract of Title which conteins the prowvisions

ormlthgn’ W!mu‘\’mﬁomndﬁrg@)rﬂthm th.l/ mumn‘g\ (m(lﬂaz:!\ Services
L[gf‘[[/j\ Services and Technology Act, administered by the Utah State Library.
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13
*In trust for the use and benefit of the inhabitants
of said Tooele City, according to thelir respective
interests therein."

Now what interests were referred to? The in-
terest, of course, that had been asquired by the
various inhabitants under the squatter's right to
lands which thay occupied at that time, the United
States fully recognixing the right and owership in
the squatters to the land which they occupied. A4ppar—
ently, the transaction wes done to estehlish the re~
cord title to these lands in the inhabitants who &l-
ready omed the sguitable title by occupation ani use.
later, there appears %o have been proeeedings in court
to eatabligh the inhabitants' rights 2s the deeds re~
ferred to on page 5 and 6 of the abstract recite:

*The said Benjamin Howell having been ad judged by the
probate court of Tooele County, Utah Territory, to

be the rightful owner and possessor of the above des-
cribed parcel of lend.” We submit, therefore, that
Toosle City did not at amy time have the fee title to
this property nor could the City esateblish a street
or alley through these lanis merely by filing a city
plat whieh had been made on pé&per only.

Sponsored by the S.J. Q({inm{\’LmvLlh/m\ Funding for digitization provided by the Institute of Museum and Library Services
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14

kmown as the Elkirgton property, ineluding the pur-
ported allay, the land east of the allq and west of
the alley, is all in one piece and had been under
fence for at least 40 years to the City Manager,

J. Do Gollaher‘®s, personal knowledge (Tr. 14, Ab, 37)
epd that thes public had never used the purported
ally (Tr. 15, Ab. 37); that the only thiing the

City ever did with respect to it was to makse a plat
and indicate on the plat that there was an alley
mming through the land (Tr. 16, &. 37), and that
the plat, if considered to be properly in evidence,
was 1ot filed until the year 1594.

Te question them arises, Can a ecity establish
or dedicate a street or allesy by drawing the same on
a plat and filing the plat in the office of the
County Recorder? The plaintiff maintains that sach
is a dedication and in support of such contention
refors us to Section 78~5~1 mmd 78~-5~4 of the Re~
viged Statutes of Utch of 1933. Im a careful reading
of these sections it will at once be seen that they

mrely provide a statutory method of transferring

un"cc“r/nct W“Ltothr.ma”(ﬁgm»I ﬂnm 8. mﬁ/mn/ LB vices
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have been platted and subdivided by some privete in~
dividual for the purpose of selling lots thereon.

The statute seams to contemplate that the filing of
the plat and the acceptanse therenf by the City con-
stitutes & dedication of the streets and alleys showmn
on the plat. Of course, much action conastitutes a
contract of trzasfer hy the owner of the land., Ve
have no such situation in this case &s is referred to
in the sections of the statute above set cut,

How as to the proposition of the dedication by
dreawing amd filing a plat. In answer to this ques~
tior, we refer to 44 C.J. page 585 mection 3602 which
deals with the subject of adopting and filing plats
by cities, which reads as follows:

"while the legislature upon the insorpora-~

tion of a ¢ity may establish the publie

streets therein with reference to a parti-

cular plat or plan, and by statute a plan

filed upon aa amnexation of territory te

the el ty mey mske the streets shown thereon

public streets, the meare fect that a street

ia shown upon a mep or plam of the ¢ity does

not make it an actual street where 1%t hae

not been opened as suche This is true nod~

withstanding the city oms in fee simple the

land designated in the plam as the place

where the street is to be located.™

In connection with this matter, we desire to

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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call the court®s attention to the case of City of
Syrecuse vgé. Cook, 130 N. B, 902. This case holds that
in 1840 a plat wes filed of the City showing Salina
Street to be 99 foet wide. The street, however, was
nsver opened except as to 70 feet wide. In 1919 the
eity braught a suit to eject the defendant fram the 29
feat which 1t elaimed was & portion of the street and
which 1§ became necessary for the eity to open. In
the trial of this case, the city was denied the right
to open the other 29 feet of the atreet, emd among other
things the court held that the filing of & plat of its-
elf does not make a street shomn thereon a atreset.

Ano ther case, that of Commwnwealth vs. Phil. &
RR Co. 19 A1, 105}, 1s a case where a railroed was
built in 16803. A plat wee confimed end filed in 1849
under the statute. The records of the Department of
Surveys d0 not show the sxistence of any of the strests
named in the cawplaint prior to the plam of 1849 and
the plan made them only streets on peaper, mere plotted
lines, to show for the public convenience in the lamguage
of Section 16 in the Act of 1847, whers and in what

manner suwch streets, roads, lanes and alleys will in

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the future run. Such plam did mot, of course, 2~
@ire for the public any right of use for travel.
Proceedings to open were still necessary before there
wuld be ary actual streets and before the title of
the owmers or their execjusive possesasion and use of
the 1and could be interferred wi th.
Again the case of Erie RR Co. vs. CiYy of Passaic,
74 Atl, 338 holds that the making snd filing a plat
is not a dedieation of a street. It merely expresses
an intention that some dsy thers will be & sireet
there.
The case of Robbins vs. MeGehee Mayor, 56 S.E.
481, gquoting from the syllabus whieh expresses the view
of the opinion:
"ihers & street exists only in the plan eof
a8 towmn or city, and has not besn astuslly
cpened, warked by the munielpal anthorities
end ueed by the pudlie, but on the contrary
has been im private occupation for 40 years,
thi s mode of procesdure (abatement of en~
croachment) is not aveilable. 4nd this i=
true notwithastanding the clty owns in fee
sirple the l1and designated in the plan ap
the place where the street is to be loca-
ted.”
The evidence in this case shows that the defen-
dants and their predecessors in interest have been in

N“emdns Ji I'quiﬁt ! .i/?vr/‘_ltmfs d&w p)fw /18[‘ [ﬂlimt/.\(wmd Library Services
1brary Services and Technology Act, administered by the Utah State Library.
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yoears and we think 10re than 80 years, and as the
BDsetract of Title 1tself will show, for 12 yeers by
the defendants and their predecessors in interest
before the official plat of Tooele City was ever
filed, end inasmch as the City itsell d4id not om
this land, but held it in trust for the defondants
and their predecessors in integyest, and inasuuch as
the maldng and filing of an official plat camnot of
itself dedicate a street, we submit that plaintiff*s
ease ms ¢ fall with respect to such mattor.

Is THE PLAINTIFF EST®PPED FROM CLATMING TRE

PROPERTY IN ODRSTION AS & ALLEY?

The next question we desire to dimscues is whether
or not the plaintiff is, at the present {ime end un-
der the circumstances pr evalent in this cuse, estopp-
od fran claiming the lends referred to in the plain-
tiff%s camplaint and opening the same for street pur~
poses, Whem &ll of the circumstances sarrounding
the aituation ere considered, we rmost earnesily eon-
tend that the City is now estopped fram asserting

ary right or claim in and to the property or any

S/)(NIXU!‘(’%?}\’ r!w E? !;uimu{\’ ZHV Library. Funding for digitization provided by the Institute of Museum and Library Services
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Estoppel is fully pleadsd by the defendsnta in
answer $0 the plainti ff's amended complaint.

48 has bean shown Dy the svidence referred to,
the people who ocoupied this property esquired the
right therein before the grant from the Covernment to
the plaintiff, Hence the great was in trust for them
ag their interests appear. The svidence again shows
ihat practicelly ever since the propcrty has boen
occupied by the defemiants and their predecessors in
interest, the property descridbed in plaintiff's o=
plaint, the purported elleywsy, has been occupied by
improvenents and buildings. Elmer J. Rlkington teati-
fled that from his earliest recollection that $here
had been emd that there iz still now, improvements
upon the partieulsr lemd in question, comsisting of a
large barn, a briek building used as a gemeral utility
milding, ehicken coop and siorage room, and that
these buildings have been assessed along with the other
improvements upon the pereel of land and the taxes
had beea paid upon the improvements, and that such
matters wore within his personal knowledhpe, (Tr. 41,
43, Ab. 44). Glen Elkington 8lso testified to the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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same fact (Tr. 48,49, 4Ab. 46). Most eertainly, the
defendanta and their predecessors in interest have
treated this property as being their own property.

With respect to this matter, we desire to call the

court's attention to the cass of Houghton et al vs.
Bartom, 40 Utah, 611, wherein the court has this to
say at page 623:

"Counsel for appellants in their printed brief
say that, because respondent and his predes—
esscars in interest trested and acquiesced in
the south line marked by Wehlquist'®s fence as
the sazth boundary of lot 1, bloeck 19, which
was established by XKimball and ¥Wahlquist, and
which was used as a starting point by Thomas
and Jaxrvis, he ought not now be permi tted to
szy “"that line 1§ further north.," The de-
cisive question, however, here involved is

the loeation of the boundary of lot 2 with
reference to adjoining properties. As we have
pointed out, the evidence shows that lot 2 on
the north joins and is eontiguous to lot 3;
that not later than 1896, Hyrum Barton went
into poasession of all of the lend in block

19 sxtending from Thinxd North street north to
a point on North Main Street 182.12 feet from
the saithwest corner of the bloeck. The only
inforence that ean be frirly drswn from the
evidence {2 that Hyrum Barton, whem he acquired
the legal title to the sauth half of lot 2,
oither contimned to maintain the fence built
by Jarvis north of the house, or, about that
time, moved the fence and rescomstiucted 1t
sbout 6 feet noarer the dwelling, In either
event he evidently maintained the fence where
he ¢laimed the dividing line between the north
helf and the south half of lot 2 t0 be."
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This, of course, is particul arly applicable to
the situation in the case at bar, in the menner in
vhich the defendants and their predecessors in inter-

est keve treated the property referred to in the com~

plaint.
Again quoting from the case of Houghton et al

vs. Barton:

"Hyrum Barton mot enly eollected rents from

the tenants, but he took actual possession

of the Jarvis property and made substantial

and valueble improvements thereon, consisting

in part of a large barm, & watering trough,
chicken coops, ste., all of which were erscted
east and southeast of the house. He 2lz0 sreec-
ted a board fence sast of the house and extend-
ing north and south across the properity betwesn
the house and the improvements mentioned. Hs,

at his om expense, laid and maintzined a pipe
line connecting the house and yards with the
eity *a water mains and swpplied the house and
promi sos with water. Md the evidence shows
that from the year 1201 to and ineluding the
year 1009, respondent and his predeeessors in
interest paid all water taxes assesged against
the property. The evidence also shows that

he eanstructed water ai tches which were used

in irrigating trees emd shrubbery from year to
year planted on the lot by him amd members of
his family. During several yesrs of this time
his plurel wife lived in the house. The east
end of the lot was used by Barton mainly as a
yard for his chickens and domestic amimals,

and the barn and other improvemeats (outbuildings
about the yard) wers used for watering, feeding
and sheltering them. The barn later was "turned
into a carpet, mattress cleamning factory,™ and
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think Hyrum Barton's entire course of conduot
relating to the Jarvis property from the time
he aequired the legal titls to the south half
of lot 2, as shown by the great weight of the
evidence, was not only consistent wish the
theory that his occupation of the premi ses was
that of a trespasser, or, as counsel for
appellamts seem to contend, as agent of Evens.
In fact, the evidence is undisputed that his
claim of ownership and possession of the ground
in block 19, from the north side of Third

Borth street to the fence lins immsdiately north
of the Jarvis house, wes so open and notorious
that the entire premiscs were known, and gener-
ally spoken of by his neighhors in that viein-
ity, as the "Barton property.”

The evidence 1in the case &t bar shows thet all
of the property emclosed in the fence was lmown and re-
ferred to as the Xlkington property.

& reading of the cape just above referred %o
vill indicate that the cause of action was a suit to
@iet title to a portion of lot 2, Block 19, Plat K of
Salt lake City, Utah; that the l=nd sought to be
qieted was a portion of Third North Street as the same
was eng:lnau& mirveyed and platted, tnt was never used
by the public as & street; that is, the surplus gmund
wes a part of the street on paper only.

We desire to call the court's esttention to 43
CeJ. at page 1346 wherein it is said:

"The courts have often applied the doetrine
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of estoppel to munieipal corporations seek-
ing to repudiate as unauthorized or invelid
conveyances mede of their property, or re-
leases made by ordinance or by compromise;
or to claim title after repeated acts of
recognition of title in another, wheredy it
has received bemafits or he has undsrgone
exXpenao. "

Again quoting from the same volume, page 1344:

"Ilends, taken smd held dy a mnieipality

under grant, will, zift, or dedieation for

a speeific purpose sre subjeet to the law

of truats, and may not be aliemated by the
trustes at will without lawful euthority, even
though the minieipality itself is &« benefi-
ciaxy. If the trust iz for the public the
legislature, as supreme trustec,nsy suthor-
ize ita disposition, subject, howewver, to any
private right or trust therein.”

In the notes to the case of Michsel Maire vs,
Mogust Kruse, a Wisconsin emss reported in I..R.A.
Book 26, page 449 at page 481, under the general head-
ing of eguitable estoppel, a numbder of cases are re-
ferred to. Tho general prineipal is announced as

follows:

"In some cemos it has besn held that although
the statute of limi tations does not apply

as against the public and therefors upon

that ground & title by prescription eannot
be acquired against 1%, yet the doeirine of
equitable estoppel applies, and 1% will be
bound upon that prineiple.

uoting from the case of Lyle vs. Lesia, 64 Mich, 16:
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"No prineiple of equity will sanction or
sustain the action of the highway author—
ities in secking to rehabilitate an ex—
tingaished road with the line it once had,
by reason of its user before its abandon-

ment."

Again:

*The doctzine of estoppel in pais is appli~-
eable to a municipal corporation in respect
of a matter of public right."

This §s8 supported by quite a mumber of cases from

different jurisdietions,
uoting again from the case of Hamilton vs. State

106 Ind. 361, we have the following:

"If the appearances &sre created by non-user,
and show that the acts done by an adjoining,
proprietor indicate that he is acting boxa
fide, claiming as his own that which is in
fact a part of the highway, and is expending
money on the faith of his claim by ad justing
his property to the highwsy under the suppos-
ition or claim that he has such right, the
public will be estopped.”

Qoting from the case of Oxr vs. 0'Briem, 77 Iowa, 253:

"Mn entire non=-user of a portiocn of the roed
for twenty-rive years, and actual, open,
noforious, and adverse holding for more than
ten years, will estop the publie from claim-
ing any right, and the defendaant will have

a right to extend the fences to the hindrence

of travel.”

Again the case of Smith vs. Jorrell, 81 Iowa, 218:
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Again:

never having been opemed, worked, nor
traveled, the gremtees holding and using
the land without actual knowledge of the
road 's existence; their possession being
scthal, comtimous, opsn, notorious and
adverse; plaintiff's first knowledge of the
road olaim being acguired enly a few weeks
before action,~1it¢ was haeld, the peblie not
haring asserted axy right for nearly thirty
years, and the longeontinzed and edverse
use and ocoupation by the plaintiffs in good
faith, estopped the public from asserting a
right $o the land."

*There is no question, however, but that the
publie may lose its right to all or part of
a legally established highway by non~use."

Quoting larson v. Flizgsrald, Iowa case; Crezory Ve

Enight, 50 ch. 61; Iyle v. Lesia, 64 Mich. 185 ox ¥.

cart, 11 Ohio, 414.

Vie desire now %o eall the court?s sitention to

13 R. C. L. page 65, Section 59:

"It hag been hsld that a mmieipality esnnet
by ite asts or conduct be eatopped o open
or use a streest, but the weight of anthority
is to the cmtraxy. In states where the
latter doctrine obtains, an estoppel arises
where thore is lomgesontinued nonuser by the
minieipality, together with the possession
by private parties in good faith and in the
belief that its use as a street has boen adban=-
doned, and the erectiun of valusble improve-
ments thereon without objeetion from the
mmicipality, which has knowledge thereof, so
t to reclaim the lamd would resul$ in
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city which has, without objection, permitted
& parson to occupy land for twenty yoears and
place permanent improvements thereon, is os-
topped to agsert that a portion of the lamd
has been dedicated for a street and ® open
the & leged street through the tract to his
great injury. To work an estoppal
in such cases, the party asserting it must
have bean induced by the acts of the munieci-~
pality to believe that there was no street,
and m st have changed hia position for the worse
in relienee thereon."

The evidence shows that on Oetober 15, 1937,
Isaze J. !kington, deceased, acquired the land adjae-
ent tc and over which the purported alley is located;
that he very shortly thereafter commenced to eréct apd
did erect a new home, the nﬁt wall of whieh is within
8 foet of the east line of the purported alley (Tr. 49,
Ab, 48). This home wes built without guestion on the
assumption that there was no alley thers &nd that dhe
sams would never be opened, and we submit that if the
eity were pemmi ttod t0 open en @lley there at the
present time, the defondants in this actiion would be
subjected to & zonsiderabls loss in the depreciation of
the value of the Isaac Elkingtom home whish they, 28
executors, are aiminiatering, by the close proximi ty

of the sare to an open pudblie theroughfare.
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WAS THE DEED EXXCUTED AND DELIVERED BY THE PLAIN=-
TIFF TO ISAAC KIXKINGTON OBTAINYD BY FRAUD
&ID THERRFORE VOID?

In the discussion of this question, the firsti
thing we desire to discuss briefly is whether or not
the city cen transfer property by deed, and this for
the reascn that the plaintiff raised scme question at
the trial of the case as to whether or not the eity
could vacate a street other than w crdinance. In
saswer to this contention, we &gain desire to eall
thes eourt's attention o the case of Foughton ve.
Barton, 49 Utah 611, 4s has already been stated,
the street in this case was laid out by plat, but was
never opened &nd later the eity filed amother plat
which eliminated the portiom of the streot which had
ot been opened theretofore, amd counsel contended
that this was an astempt io vacate a street other than
by ordinance, and that the eity eould do no aush act.
In our case, the plaintiff contends that the city
could not transfer this property by quit claim deed
for the reason that it was an attempt $o vacate a

street other than Yy ordinamce. Of course, it ia the

defendants' contention thet the question of vecating
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the street or alley is not involved in this case as

the same never was an alley. Howevaer, we quote from

the above cited case as follows:?
"Counsel for appellants contend that the
ngity eonld not do any such ast.”" If not,
why not? 4s we have pointed out the evie
denece, without confliet, shows that respon-
dent and his predeesssor, Hyrum Bartem, for
more than fifteen years (the great preponder—
ance of ths evidonce shows twenty full years)
claimed to be the omners, and were in the
exclusive posscsaion of the smouth end of
bloek 19 ¢.... Under these circumstances we
are not prepered to ssy that the eity excoeded
or abused its power %o the prejudice of app-
ellants by waiving whatever title or right it
may have had to the surplus groumd."

80 it 18 in the case at bar. Most certainly the Cily
waived whatever right 1t msy have had, if £t i@ have
any, by virtue of the filing of the plat when it ex~
ecuted and delivered the quit claim deed to Isaac
Elkington, deceased.

The plaintiff attempts to attack the validity
of the deed from Tooele City to Isaac Elkingiom, de—
cecged, md as a bazis ef the attack sots up by way
of eomplaint that sald deed was obsained by Irmud.

The court will nots by exmuinstion of the deed that it

1s regular upon its face and recites that it wes ex-
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passed by the City Council of Tooele Cify, Uteh. In
other words, the deed i{s regular upon its face end ex-
presses all of the nesessary legal elemonts to oon-
stitute a valid transfer of the property from the
plainticf to the said Issac Xlkington, decessed.

Let us then go into the matter of the cir~
cumstanses surrounding the lssuance of the deed by the
4ty Counetil. I% will be noted that no action was over
taken by the City except to make and file 2 plat, (Tr.
18, &. 37); that on March 7, 1933, Isa:c Elkington
appeored befors the Counell and regue:-ted a deed to
this property to perfect his title, {Tr. 23, 24, D.
40); that on May 8, 1998, Wwo months later, certain
individaals appecred bafore the Counecil and requested
that the alley be opemed (Tr. 25, M. 40). That the
housea owned by the applicents to open the alley had
been there for at least two yeers (Tr. 8, idb. 86); that
at the time these houses were bBuilt, the slleyway was
olased, the scme as it had dsen for meny years; that
each of the pmperties mentioned belonging to the three
parties front on First West Street (Tr. 34, &, 39).

It will be noted that &t the time the deed wes given
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%o Isaac Elkingtan, deceased, that no one had ever
made a request Yor the opening of the allay.

Wo further contend that the plaintiff’s
g¢mplaint in this action does not allege facts
mfficient to constitute a csuse of sction imn fraude
Where a person is relying upen fraud to nullify a
written instrument such as the desd in this ease, the
law i3 %0 the effect that certaln allegations are
necessary in & pleading to state s csuse of actiion,
and in eonnsciion therewith, we desire to call the
court’s atteniion to a stetement fram 24 imerican
Jurisprudence, page 79, pection 248, under the gues-
tion of ple=ding with respect to relismee upon mis~
representation, which is as follows:

"igeordingly, & pleading which amserts &
sause of astion based upon a frandulent
representation mat allege that the
representation wes material, show that
it was of such a nature thet the person
esserting frand had a right to rely upom
it, and allege that he did in fact rely,
and set in reliance upcn it to his pecuniary
injaxy."
Nowhere in the amended complatint is this requi rement
met with respect tc allegations of frend, =ad partie~

ularly there is no allegation in the complaint that

the platntifr eustained eny injury, pesuniszy
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othervise by reason of the alleged fraud and the
execution of the deed.

It will be noted that the misrepresemtation
or fraud relied upon is as follows: Mr. Gollaher
the City Mapmger, testified 2s follows:
Q Do you know the comversation betwee Isaac
Elkington and the City Council on the Tth dey of
March, 193817
A As I recall it, he appeared before the coumeil
aﬁd esked for a deed to this partisuler plece of
ground, and also stated that be had comveyed it,
and one of the councilmen asked if there was eny-
body else interested in this alley, in opening it.
One of the councilmen asked if this groumd would
effect any people in the alley, and he reported
that there wes no other peeple interested in the
property, or in the land. That is as near ass I
can remember the comversation thet tock place.
L But he did say they were not interested in the
alley?
A Well, I don't just recall whether he had visited
or contacted the pesple or not. (Tr. 9, 10 end 11)
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E. Me Bvens, City Councilman, testified as
follows:

g W1l you state the cunversation which he had with

you and which you had wi th him?

!__ﬁoll. }r. Kikington appeared berore the council
pertaining to this alieyway, stating that it was Ci ¥y
property, bus it hed nover been used im the history of !
the ey, but he admitied 1t was on the city plut, and

that Klkington -=-=(interraption) Wwell, I am astating

his words. You ses, I couldn‘’t state his words --

only he s8aid the alleyway —-- that was partaining %o the

allgywsy -- (iaterruptiom) Well, that is whai ths |
statenent was, and that hs intanded to build there in i?
that 1t had not been used during the 1ifs of Toosle

City, and he thought % should be deeded back, amd it

would make 8 betier strest, and there was no one in-
terested in the alley, snd he econvineced ms, o8 ecuneil-

men, end I ssked Vr. Oollaher, and I think I asked the

ely attomey, snd the couneil if anyone there was

opposed to it, apd I talked t0 Mr. OColleber, the cify
manager, and I think you will find on the city records

that this was gone into with the comsent of the coun~
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§ FNow, was there a statement made by Mr. Elkington,
es to the proparty owners there?
A TYes,
{ What was that?
A vell, there was no one interested. He atated -- he
gave me, as ciy counecilma, to underatandi that there
was no one iniorested. That is the reason I figured
1f no one was {nterssted, why it would be better for
Mr. Elkington $o have it.
8 Did he or did ke no%, ssy he contacted those parties?
A Yes, he did say that.
& Do you recsll spything else that was said in the
sonversation?
A VWell, I think -- he mentioned that no ona was inter-
ested, and that he wanted to build, ~ he was going to
improve tiat street. (Tr. 23, 24, 25)

Jolm T, Adams, 2 witnoss for the plaintiff, tes-
tified as follows:

8 Were you present on that date at ths city counell

meeting of Tooele City? /

rd

A Iwas

Did you hear the statements that were mede there?
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A Yes sir.

9§ Do you remember what Mr. Elkington's conversation
was there?

A well, he came o the eify council for the purpose
of having than convey him title to & atrip of lamd that
laid scuth fron 3rd sSouth.

§ Do you remorber ths conversaticn he had with the
council at that tine?

A vell, he stizted to the cauneil shat if he understood
it cerroctly, the eily plat ealled for an allevway
mmning south through ths property, @nd that his father
hed used 1+ for a good maw yaors. He further stated
that inagmieh as that propaerty hed never been used,

end 8t this $time it wonld be of scime value %o him, and
wuld injure nohody elae in particulay, that he asked
the city to couvey him e gquit ¢ledrm deed to that strip
of land running south through thet properiy.

8§ Whet other representations were nads by Mr. Elking-
ton at that time, if any?

A Well, I don't remcmber exectly, other than that no-
budy alme sosmod to be interested in that plece of

proparty theres, ani it hadn't been oper for & goocd
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meny years, ever since Tooels was & city, and that it
had been used more or less by the— not used, bt it
would be of great value to him, and more use to the
Elkington family then anybody else at this particular
time. Thet was the reason he asked for & quit claim
deed.
{ Did he state who the other people were that weren't
interested in the property? What names did he give
of people who weren't interested in the property?
A vell, I don't recall exactly him memntioning =ny
particulsar names at that time, |
{ Did he mention, at that time, the owners of any
abutting property?
A Vell, I don't remember particularly of him meation=-
ing mybody.
8§ Do you remember, Mr. Adams, whether or mot he saild
ol ther one of these three parties up hesre were in-
terested in having it remain e¢losed, or open?
A Well, I really don's remember of him menticaing
agybody. (Tr. 30, 51 ami 32)

On March 8, 1938, Isaac Elkington was again at

the council meeting when a request was made to open
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the alley, amd at that time he was asked if he had
not made a statement on March 7th that no one was
interested in the alley, and at that time he denied
that he had mede such statement. This appears to

be the only time that Mr. Elkington was ever eonfront-
od with statements which are relied upor now as deing
a mi srepresentation. Of course, at the time of the
trial Mr. Elkington was deceased, and there was no

one in a pesition to deny that the siatements were
made.

Further we understand the law to be to the
offect that reliamee upon 2 framud or mismrepresentation
cannot be pleaded where no diligence was used by the
party claiming to have been defrauded to determine
vhether or not the representations made were true or
false. Of caurse, if the represemtations that were
made were of such nature that the pariy to whom they
were mede could nmot, by investigation, have determined
the truth or falsity of such representations, if it
were showm that the party meking the representations
prevented the o ther party from investigating, them

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



37

undoudtedly have a right to rely upon the statements
tut where the same were opem to his investigation
and the matters mm“ 20 him are wi thin his
knowledge or within his reach upon an inveatigation,
he will not be hoard to say that he was defrmded
theredy if he failed and negiected ® moke the inves-
tigation to determine the truth ef ralsi ty of the
representations. The evideme in this case slows
that there wes no diligence used to determine the
truth or falsity of the rspresentations m=ade at the
time by axy member of ths couvmneil, although there is
testimony to the effect that when the dsed wes re~
quested by Isaec XElkington, the eomeil requested
the eity mansger and attorney tc investigate the
mtter and report back to the emeneil, (Tr. MW,

. 42). May we not assume that this investigation
was mede and upon the report the dsed was executed
and delivered. The evidece shows that this deed
was drewn by Mr. Marshall, City Attorney. If the
investigation was not made, 1t is shown that the

representations were either within the knowledge of
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readily ascertained upon the slightest inquiry and in-
vestigation, and assuming that no investigation was

made, Tooele City camnot now be heard to say that they
were deceived by the representations. With respect

to thi s matter we desire to quote from 24 Amsricam Juris-
prudence, page 143, section 296 on the question of
reliance which is as fallows:

"iscordingly, the gquestion whether a person
eclaiming to have been defrauded by a false
representation relied upon the reopresentation
or upcn his own Infomation derived from an
investigation is one of faet for the Jury.
Likewice, questions of fact are whether a
perty asseorting that he has been defr=uded

by a false representation had knowledge of
its falsity and knew the trzuth or had meens
of ascertaining it, and should have known

it; whether he exercised due care and was
Justified in placing confidemce in the state-
ment; whather he should have mede an investige~
tion, or at least hewye consulted the sourced
of infomation to which the other party re~
forred him."

4dgain from Volume 23, /imerican Jurisprudence, page
949, section 146:

"Aseoxding to other deciaions, not entirely
incmel stent because no emphssis is placed

upon the existence of a duty of detsction

where an express statement may have besn

made, the party t© whom a representation is
made mst exercise reasonable diligence to

detect the truth or falsity thereof where

the ptrtiol -md on an oqual fooﬂ.ng and

S'pml\u/(tyh\ the S. ItQEmu\ Law Lzhrm\ I_””m”l% dlglpumm plu\m’u//\ 1/1( [mrmm %lmum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

P T



39

of both parties. This is so where no

ertifice is employed to prevent the defrauded
perty from ascertoining the truth. The theory
of the courts fellowing the latter view is,

of course, the broad theory of negligence barr- |
fng a party mot sveiling himself of equal oppor-
tunity for inspeetion where the meane are at
hend to inform himself ef the nature of the
subject matter of the transaction.”

This rule is supported by & great meny decisions in the
footnote end refers to the amnotetions with respect

to the theory employed and 1s as we have always under-
stood the law to be with respect to these matters.

Agein we guote from the same volume, sectiom 147,

¢
{

page 951:

"¥here a perty te whom representstions are

mede is put upom imgquiry by his knowledge of

the facts and uniertakes to mke en investige-
tion of his own, snd the other party does nothin
to prevent this investigetion from being as full
as the investigstor chooses tc meke i1, and in
the trangaction the true facts are squally open
to both upen investigation, the investigator
will mot usumlly be heard to say that he had the
right to rely on such representstions

If we understend the law cmtly, the ecourt ‘

is required to comstrue the circumstenses ae adduced by,
p |

the evidence to give validity and effect to the deed

wherever such is possible, as the law is in faver of

supporting writiem instruments duly executed by the
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rule that such must be established by clear and
convimsing evidence. We desirs to quete from the
case of Perrell vs. Wswell, et al, 45 Utak 202 at
jage 208:

"we have no right to overlsek the wholsseme
rule tbat where deeds or eontracts are sought
to be vasated upon the groumd of fraud amnd
deceit, the turden of provimg the alleged
fraud is upen him who asserts it ; moreover,
that the fraud must be estsblished by cleer
end eonvincing evidence. Thile fraud need
not necesssrily be established by direct
evidence, yot from all the evidencs, whetier
direct or cireumstantial, it must be mede to
sppear with reasonatle cleoarness that the act
in question was induced ty fraud or deceit in
order tc suthorize relief im en action of
tais kind *

Again we desire toc call the court’s attention
to the caze of Jenmie E. Brender et al vs. Anma E.
Stratton, a Michigen case, reperted in 22 A.L.R. at
page 728, quoting from page 730. Thie case goes to
the questior of the propesition that there must be
an existing fget at the time of the misrepresentation
or fraud. We quote from the decision as follows:

"If eo, defendent certainly did not thereby
induce her to sign the deed by & folse rep-
resentation to her as to an existing fact,
which is an essentinl of 2 fraudulent rep-
resentation. Defendent denied this 4rsnsasc.
tisn in toto, and asserted she never bad n
codieil to eny of her wills, but frmmk
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said that after reseiving the deed she mde

provision in her will relative to the prop=-

erty, as her brother had expressed his de-

sires to her.”

We submit that at the time this purported mis-
representetion and fraud is alleged to have taken
plase, there was no fact in existence to which the
ssms referred. The evidence clearly shows as has
besn hereirbefore stated that no application wes
mde for the opeming of the 2lley until two menths
later. If sny imterest in this matter existed st all,
it existed only in the minds of somebody who was not
s party to this tremsaction and had nothing {0 do with
it. How was anyome {0 know or what dity was imposed
upen anyone, save and excep? Tocele City to determime
the situction with regard to this matter! How could
Issae Elkington have been expested to know thet in
fact eomeone was interested in the alley when such in-
terest ws not made known to enyone until two months
later. We submit that there was no fact in existence
upon whick the claimed misrepresentation was made.

We desire again to call attemtion to the quota- .

tions from 18 C. J. at page 228 as follows:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

e

o e




42

w2t common law the fraud which could be
asserted to avoid the deed must relate to

its execution, such as a fraudulent misread-
ing, or the obtaiming of such sn instrument
as the gramtor did mot intend to give. Hence
fraud going to the consideratiom could rot

be availed of ."

Section 1483

vA deed cannot be avoided by resson of fraud
subseguent to or independent of the transac-
tion in which it wes given. There must be
preof of acts or representetions on the part
of the grantees or their asgemis which were
deceptive amd false, and the person seeking
relief must have been imjured ceeccevecc.oind
#f both perties had egual knowledge or means
of informstion as to the particular fact or
facts claimed to have beem misrepresented,
equity will not interfere.®

We are unable to see how, by mny analysis of the
evidence in this case, that it could be said timt
there was amy frsud or misrepresentation by Isaac
Elkington at the time this deed was executed and de~
livered. If there could be said to be smny fraud or
misrepresentction in the mtter it was not waged
against Tooele City or any member of its executive
body, but would be a freud sgainst the three personms
who made application some two months later for the
opening of the alley. These men were mot parties to

y
this transaction at all. Ve, therefore, are umabl
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te understand how Tooele City cen say that you
mde a statersnt which deceived some third party.

Therefore, we sak to set the deed aside. Why?

Not that we have been defrauded; not that we have
been imjured, tut because of the effect it has had
upon some third party. We do not believe the court
can uphold any such prepesition.

Just one further matter. The deed shows that
it wes executed by virtue of a resolution of the City
Council of Tocele City. The law suthorized the City
Council of & eity such as Tooele to act either by
ordinance or resolution snd in this particudsr csse,
it choese to ast by resolution. Before the City
Council would have & right to elsim any right to a res-
eision of its sction in executing the deed, it would
have to do so by the passage of a counter resclution
mullifying its act, decsuse until it does so, its act
under the former resolution is a2 good emd walid act.
In other words, if an ordinance or resolution is duly
passed by the governing bedy, the same cam only be
repealed or rescinded in the same manmer, by ordinance

or by reselution, and once either has been enacted,
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it remine a valid subsisting erder of the Council
until it is so nullified or rescinded by an action of
the Counoil of similar dignity snd import. Upon this
peint we desire to call the court's attention to sec-
tion 889 of 43 C.J. page 564 with reference to the
methods of repeal of ordinances amd resolutioms:

"The act which repesls an ordinance must

be of equal digmity with the act which eo-

tablishes it, and must be enacted in the

muner required for passing a valid ordin-

ence. Accerdimgly an ardinance or by-law

can be repealed only by anocther ordinance

or Y-law, and not by a mere resolution or

motien or by a void ordinence.®
and in commection with this maiter wo desire to call
the court's stiention te the case of Buffale va.
Chadeayne, 134 N.Y. 163, 31 N.E. 443 which holds that
a resolution rescinding » former resolutiom condition-
elly only is imeperative. Of course, this shows the
necessity of reseinding a resclution by a subsequent
resolution and as we szy, neither the pleading nor
the evidence in this case shows that Toocele City
Council ever took proper steps to rescimd the resolu-
tion adepted by it for the execution and deliveyy of

the deed in question, and fer sasid reason, the resolu-
Tl Le’ WL Ln L orEe BNd) e Taey and the déed st
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be construed to be a good end valid deed and must be
by this court upheld.

Then again we desire to call the court’s
sttention to the necessity of e showing lty the evi-
dence ou the part of the plaintiff thag any represm-
tatién made by the said Ysase Elking ton, decessed, to
the City Council, ss referred to im plaintiff's com~
plaint must have bees kmown by the #2id Isasc Elking~-
ton te have been false and designedly utiered to create
8 false impression. The pleading has such an allega~
tion, that he knew them to be false, but there is no
evidence upon the part ef tl;o plaintiff te sustain
such allegation, and of course under much sircumsten-
ces, the allegatiom must fall.

As we have heretofore stated, if any kmowlsdge
vas in existence that anyone else wae interested inm
this property pricr to May 8, 1938, it existed only
in the minds of some individusls and it was impossitle
for Mr. Elkington to have known of its existemse or
to have known thst the statements whieh he made, if
he mede such statements, were mot true.

For the ressons ﬁcrein set forth, we respect-
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should be reversed md remanded, with instructions
to the court to enter judgment in favor of the de-

fendents, no cause of action.

Respectfully submitted,

E. LEROY SHIELDS

Attomey for fppella
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