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IN THE SUPREME COURT
OF THE STATE OF UTAH

WILLIAM WAYNE WELLWOOD, )
letitioner-Appellant, )
. Case No.
V&, ) 13350
JOHN W. TURNER, PAST )
WARD:N, AND SAMUEL W,
SMITE, PRESENT WARDEN, )

UTAH ST& 72 PRISON, et al;

Respondent-Appellee.
)

BRIz # OF APPELLANT

STATEMENT OF THE NATURE OF THE CASE

This is an Appeal brought before the above Utah
upreme Corrt from: the denial of a Writ of Habeas Covpus
w the lower T ivd Judicial District Court of Salt Lake County,
tate ¢ Utah iz Case No.210612, the Petition for a Writ of
labeas Covpus having been brought by Petitioner-Appellant
n Pro Se; before the lower Third Judicial District Court, on
anuary 26, 1973, and the said Petition for a Writ of Habeas
‘orpus having been Denied by the lower Thivd Judicial -
yistrict Court of Salt Lake County, Sdate of Utah, on October
th 1973, And the foregoing matter on Appeal in the instant
ase at bar was subsequently pursued on Appeal to the Utah
upreme Court from the Decision rendered against Petitioner-
ppellant in the lower District Court.

DISPOSITION IN LOWER COURT
The matter on Appeal in the case at bar arises from

e entwiviofy Bispesitioncenteved IRthec lowerPhivd Judicial
istrict Court of SUT"THEECSThTY OSUEE of Utah. in Case -



iction on Septembey 27, 1973, and the Court entered its
lecision on the record denying Petitioner-Appellant's Pelition
or a Writ of Habeas Covpus on October 4, 1973.

RELIEF SOUGHT ON APPEAL

Petitioner-Appellant, in the instant case at bar seeks a
teversal of the lower District Courts Decision Denying his
Petition for a Writ of Habeas Covpus, and to be Released on
1 Writ of Habeas Corpus as prayed for in his Petition for a
Vrit of Habeas Corpus, which was denied in the lowevr District
Jourt or in the Alternative Pelitioner-Appellant seeks that
he matter in the case at bar shall be vemanded to the loweyr
district Couvt from which this Appeal stems, with this Court
Yrdeving and Dirvecting that Petitioner-Appellant shall be
woperly afforded a full and fair Evidentiary Heaving on his
>etition for a Writ of Habeas Corpus with all of the pertinent
md matevial facts being adequately and appropriately -and fully
leveloped at said hearing and with the decision of such lower
district Court upon being fully appraised of the malevrial facts
thall at or after such Evidentiary Hearing venderinits decision
\ased upon the material facts as ave presented al such hearing

STATEMENT OF THE FACTS

Petitioner-Appellant submits that he is presently unlawfully
md unconstitutionally confined, detlained and vestrained in his
ersonal liberty atl the Ulah State Prison, located at Draper,
Jtah, by the Respondent-Appellee.

Petitioner-Appellant respectfully subwmits that the cause
v pretense of such unlawful and unconstitutional restraint
eing imposed upon him at the Utah Stale Prison, is by vivtue
f a Judgment and Conviction having been entered against him
n the Thivd Judicial District Court of Salt Lake County, State
f Utah, in Criminal Case No.23868, on January 13,1972,
o7 the Crime of Robbery.

Petitioner-Appellant respectfully subwmits that an Appeal
rom Such gonvﬁctzon %famst rary e 'r tiégalgrz%e oEg‘Y@obbe'ry

the
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the additional reason that Petitioner-Appellant was indigent
and unversed in the law, and would not have properly been
gsware of what was a mevitorious cause of action to pursue
m Appeal and what was not.

Such confinement and vestraint as is presently imposed
upon Petitionev-Appellant at the Utah State Prison, is unlawful
and unconstitutional for the reasons as will be hereinafter
submitted for this Courts determination in the instant case at
har.

The facts criticle and pertinent to this cause of action are
that Petitionev-Appellant was improperly and unlawfully taken
into custody and subsequently pluced undev avrest, without
my Warrant of Avvest having been issued against Petitioner-
dppellant by any Lawful Judicial Court and without Lawfully
Probable Cause having been in existence that could lawfully
v justifiably be deemed by any veasonable person to meet
hocedural, lawful and constitutional requirements. Petitionev
dppellant further submits that upon being improperly taken
mto custody along with Donald Harvis a Co-Defendant and a
Co-Petitioner in the matter of the Pelition for a Writ of Habea
Corpus herein under Appeal in the instant case at bar were
2ach without having been first properly advised of and made
wware of theirv vights as secured under Mivanda v. Avizona,
and as procedurally vequived Petitionev-Appellant William
Wayne Wellwood, and Donald Harris weve each compelled to
be and subjected to be the victims of an unreasonable search
wnd seizure of both their persons and effects without any -
seavch warvant ov avvest warvant having at any time been
issued to lawitlly authorize either the seavch and seizure of
theiv persons and effects or to lawful authorize their arrests,
and without any Probable cause existing lo authovrize either
theiv arvest or the search and seizure of theiv pervsons and
2ffects. Again they Petitioner-Appellant were deprived of
theiv procedural lawful and constitutional rights by being
compelled to against their will and urder duress to participate
‘n a Police Line-Up without fivst having been properly advised
of theiy vights, and without fivst having been afforded an

20 por EULEY %h%%vg&#ewg@”myﬁ%ﬁﬁﬁw&@%ﬁT' counsel

w withnut hoino allninod tn hane loonl ronumeol ho hvocont ntf
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consititutional vights. Petitioner-Appellant and his co-defendan
vere identified by pre-trial photographic identification which
was illegally, uncounstituiionally, improperly and suggestively
obtained and made against them. Petitioner-Appellant and his
co-defendant weve effectively denied the effective aid and
assistance of legal counsel to represent them duving each of
the crifiical stages of the proceedings against thew:, for the
reason that legal counsel was as a maltter of record not timely
appointed to rvepresent them duving each of the criticle stages
of the proceedings against them. Counsel was finally appointec
to represent Petitioner-Appellant from the Salt Lake Legal
Defender Association wheve such counsel is paid fov from func
supplied from State Agencies, and as a vesult Pelitionev-Abppe
llant, submils that he verily believes that in any event any
legal counsel from the Salt Lake Legal Defendey Association
would of neccessity have nad a real and genuine conflict of
intevest in affording Petitioner-Appellant and his co-defendani
adequate and appropriaie aid and assistance ov propey -
representation of legal counsel. In the instant case atl bar the
Legal Counsel Appointed by the Court to Represent Petitioner
Appellant and his co=defendant failed in their duties as requiv
by Law and by Conslitutional vequirements to timely and -
properly procedurally requived as a vequivement of due proce
and equal protection of the law, contact Petitionev-Appellant
and his co-defendant and to then discuss with thew the facts
and civcumstances survounding their arrest and of the case
or the crime for which they were accuszd of having committe
to-wit: the accusation against thew: for the crime of Robbery,
for the purpose of and to propervly discuss the actual facts anc
circuwistances of the case, and to properly and appropriately
discuss the possible defenses that may have deen available to
them. Counsel fuvther failed to make procedurally rvequired
proper investigations both factual and legal in ovdev to afford
Petitionev-Appellant adequate representation by legal counse.
In the case ai bav Ms. Navgaret Taylov, was appointed from
the Salt Lake Legal Defender Association to represent -
Petitioner-Appellunt, Villic:n Wayne Wellwood, and Myr. Dav
Rhodes of the Salt Lake Legal Defender Association was -
appointed to represent his co-defendant Donald William Harv

and easdinihibersaidvSalt: Lakadogabheieudams ssaciation
Attnvunonc fnilod W VREFPHAPESPropFoBesly afford Fetitioner-



The legal procedural requivements dproviding that indigent
shall be properly afforded the effective aid and assistance of
legal counsel when they ave accused of crimes whevrein they
face the possible debrivation of life or of their pevsonal -
individyal liberty is provided for under the vequivements of
Section 77-64-1 of Utah Code Annotated and under the provisic
and requivements of the Fifth, Sixth and Fourteenth Amendme
to the United States Constitution and in the instant case at bay
here on Appeal Pelitionev-Appellant submits that the Convicli
against him and his co-defendant was obtained in deprivation
and in violation of their coustitutional vights as secured unde:
the Fourth, Fifth, Sixth and Fourteenth Amendments to the
United States Constitution. Petitionev-Appellant further -
submits that as the record clearly establishes him and his
co-defendant were effectively denied a Faiv and I'mpartial Tr:
and subsequently of Due Process and Equal Protection of the
Law . Petitioner-Apbellant and his co-defendant each thvough
their veshective Court Appointed legal counsel made proper
and timely motions for severence and seperate trials, which
were denied by the Couvt. Petitionev-Appellant and his -
co-defendant wevre both imbdroperly combdelled to be tried in
jail clothing thatl together with the fact that all of the evidenc
against Petitionev-Appellant and his co-defendant was clearl
unconstitutionally highly suggestive and therve was in any eve:
from the facts of recovd no way in whick Petitionev-Appellan
o7 his co-defendant could have possibly been afforded a Fair
and Impartial Trial. Petitionev-Abdpellant furthey vespectfuli
subwnits that both nimself and his co-defendant weve effective
denied theiv constitutional and procedural vight to Ahpeal frc
such conviction against them for the Cvime of Robbery for
the reason that they werve the victims of having been threater
with being subjected to continious and rebeated prosecutions
being initiated against them, and as a rvesult were coerced
under duress to withdraw their pending divect Apbeal from
the illegal and unconstitutionai conviction against them for
the Crime of Robbery.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.



ALLEGATIONS

1. PETITIONER-APPELLANT ALLEGES
THAT THE ARREST AGAINST HIM AND
HIS CO-DEFENDANT AND THE SUBSEQUENT
ILLEGAL SEARCH AND SEIZURE OF THEIR
PERSONS AND EFFECTS WITHOUT BENIFIT
OF A LAWFUL WARRANT OR PROBABLE
CAUSE CAUSING THEIR CONVICTION FOR
THE CRIMJE OF ROBBERY TO BE OBTAINED
AGAINST THEM ON CONSTITUTIONALLY
TAINTED EVIDENCE IN DEPRIVATION OF
AND IN VIOLATION OF THEIR CONSTITUTIOA
RIGETS AS SECURED TO THEM AS A MATTE!}
OF PROCEDURALLY REQUIRED DUE PROCES
AND EGQUAL PROTECTION OF THE LAW
UNDER THE PROVISIONS OF THE FOURTH,
FIFTH, SIXTH AND FOURTEENTH AMENDEN
TO THi= UNITED STATES CONSTITUTION.

See: American Law Institute Model Code of Pre-Arraignmi
Procedure, (Official Dvaft No. 1, 1972), (Under Sections 230-
and 230-5.) and the case authorities as set forth in Kalz v. -
United States, 389 U.S. 347, 356-357 (1966); Johnson v. Unitec
States, 333 U.S. 10, 13-14 (1948); Coolidge v. New Hampshive
302 U.S. 443, 449 (1971); Chimel v. California, 395 U.S. 752
(1969); and Schienecirloth v. Bustemonte, 412 U.S. 218 (1973).
Also applicible is Mirvanda v. Avizona, 384 U.S. 436 (1966).

2. THE LINEUP PROCEDURE AND SUBSEQUENT
LINEUP IDENTIFICATION OF P&£TITIONER-
APPELLANT AND HIS CO-DEFENDANT, WITI
OUT THEIR BEING ALLOWED TO BE AFFORI
THE AID, ADVICE, ASSISTANCE OR PRESENC(
OF LEGAL COUNSEL AS WELL AS THE IMPR
PER, SUGGESTIVE AND HIGHLY PREJUDICIA
PHOTOGRAPHIC IDENTIFICATION OF BOTH
PETITIONER-APPELLANT AND HIS CO-DEFE
DANT, EFFECTIVELY CAUSED THEM TO BE

Digitized by thQ%WGJJQQNQEJ%bQEMQ QERABBERY, A
HERESHD® falikidh i PRIVATION OF AND
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FOURTEENTH AMENDMENTS TO THE
UNITZD STATES CONSTITUTION,

In argument see: United States v. Wade, 388 U.S. 218 (1966
ilbert v. California, 388 U.S. 263 (1967); Simmons v. United
lates, 390 U.S. 377 (1368); Foster v. California, 394 U.S. 440
'969); Mivande v. Arizona, 384 U.S. 436 (1966); and bole/mm

. Alabama, 399 U.S. 1 (1570).

3. THE DENIAL OF SEVERENCE AND SEPERRTE
TRIALS AS PROPERLY MOTIONED FOR BY
PETITICNER-APPELLANT IN ESSENCE EFFECT
IVEZ ™ 7" UJEED THEM TO BE DENIED A FAIR
ANL Li..ox.. TIAL TRIAL IN DEPRIVATION OF
AND IN VIOLATION OF THEIR RIGHTS AS SECUR
UNDER THE FIFTH, SIXTH AND FOURTEENTH
AMENDIENTS TO THE UNITED STATES -
CONSTITUTION.

In argument see: In ve Oliver, 333 U.S. 357; Tumey v. Ohic
73 U.S, 519; In ve Muvrchison, 349 U.S. 133, 136; Thowipson v
ity of Louisville, 362 U, S, 199; and Bruton v. United States

51 U.S. 123 (1969)

4. THE TRIAL COURT ERRED PREJUDICIALLY
AND VIOLATED PETITIONER-APFPELLANTS
RICITC 70 B AFFORDED A FAIK AND
IR . inL TRIAL BY ALLOWING THE TRIAL
TO PROCL"“D AND TO BE HELD WHILE

ETITIONER-APPELLANT AND HIS CO-DEFENDA
WEF £ WEARING JAIL CLOTHING, IN DEPRIVATI
AND VIOLATION OF TEEIR RIGHTS AS SECURLED
UNDEE THE SIXTH AND FOURTSXENTH AMENDME
TO TEE UNIT=D STATES CONSTITUTION.

In arguwent see Atkins v. State, 210 So. 2d 9 (Fla 1968);
1 Am. Jur. 2d Criminal Law, 239; Liiller v. State, 457 S, W,
d 848 (Avk. 1970); Ephvaim v. State, 471 S. W. 2d 798; -

Tex 1971); and Hernandez v. Beto, 443 %, 2d 634 (5th Cir. 19.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.

Machine-generated OCR, may contain efrors.
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5. PETITIONER~-APPELLANT AND HIS
- -PETITIONER WERE EFFECTIKELY
DLNIED AND WERE NOT PROPERLY
AS PROCEDURLLIY REGUIRED A FULL

AND FAIR £7. e uRY HEARING IN
THE LOWER . i COURT IN THE CASE

AT BAR ON "‘Hull’ FPETITION FOR A WRIT

OF HABLAS CORPUS HEREIN ON APPEAL
FOR THE REASON TEAT THE FAUTS WERZE
NOT PROP.:RLY AND ADEQUATLLY
DEVIELOPED AND ESTABLISEED AT THE

STe T "OURT EVIDENTIARY EEARING

HEL ... FHE LOWER DISTRICT COURT,

AND SUBSEGULNTLY PETITIONEE ~APPELLA
WAS DENIED DUE PROCESS AND EX 7~ " 7El
DEPRIVED OF TEE RIGET TU BABELS CORPL
IN VIOL. " 7ION OF THE RITPYS SECURED TO
BIMUN_.... ARTICLE 1 - _ . [ON 2 CLAUSE

2 OF THI" NITF}' S‘T}LTF“ CONSTITUTION

A R "DER THE I'OUETEEZ]
AMmN‘)Mu ’1 o 111_, UNITED STATES
CONSTITUTION.

In arguinent see: Sandevs v. Uniled Stales, 373 U.S. 1 (19¢
and Cruz v. Hauck, 404 U, S. 59 (1971).

6. THFE FAILURE OF PETITIONER-APPELLANT'S
£, . APPOINTED LEGAL COUNSEL -
MR, RAYMOND SHUEY, FROM THE SALT
LAKE LEGAL DEFENDER ASSOCIATION TO
FILE A PROPER AND 4 TIMELY NOTICE OF
APPEAL FROM THE LOWER COURT'S DENIAL
OF PETITIONER-APPELLANT'S PETITION
FOR A WRIT OF HABEAS CORPUS EFFECTIVE.
CAUSED PETITIONER-APFPELLANT AND HIS
CO-PETITIONER TO PROPERLY BE AFFORDE]
ADEGUATE AND APPROPRIATE APPELLATE
REVIEY, OPPORTUNITIES ON HABEAL™ ~ ~PUS
IN DEPRIVATION OF AND VIOLATION O THEL
Digitized by i (GIFEY. AS S BC HREZDUNIDIR BwBHD. WOUR TEENT
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In argument see Johnson v, Avery, 393 U.S. 483 (1969);
Gilmore v. Lynch, (1972), Cruz v. Hauck, 404 U.S. 89 (1971).

CONCLUSION

WHEREFORE: For the foregoing reasons and based upon
the foregoing facts Petitioner-Appellant respectfuuly submits
that he verily believes that he is entitled o be granted a
Reversal of the lower Court's opinion and to be granted the
relief as prayed for in the case al bar.

Dated this | § ﬁ, date of June 1974.

RESPECTFULLY SU{BMITTED -

i J/ v [l /
LLIAM WAYN. wELLli OOD
Petitioner-Appellant, In Pro Se;
P, 0. Box 250
Draper, Utah
84020

Prepared by Ray Dodge
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