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JURISDICTIONAL STATEMENT

Jurisdiction is proper in the Utah Court of Appeals

pursuant to Utah Code Ann. §78A-4-103.

ISSUES AND STANDARD OF REVIEW

Appellants have raised four issues on appeal:

I. Whether the district court’s dismissal of Plaintiffs’
action i1s within its discretion when Plaintiffs moved for and
received a continuance over the objections of Defendants, had
notice of the dates of trial, and failed to appear at the trial.

A trial court’s dismissal of an action with prejudice for

failure to prosecute is reviewed for abuse of discretion. Rohan

v. Boseman, 2002 UT App. 109, 9 15, 46 P.3d 753.

II. Whether the district court’s denial of a motion to set
aside under Rule 60 (b) of the Utah Rules of Civil Procedure was
within its discretion.

A trial court’s denial of a motion to set aside i1s reviewed

for abuse of discretion. Menzies v. Galetka, 2006 UT 81, 4 54,
150 P.3d 480. '
ITI. Whether the district court’s denial of Plaintiffs’
motion for a new trial under Rule 59 of the Utah Rules of Civil
Procedure was within its discretion.
A trial court’s denial of a motion for a new trial is

reviewed for abuse of discretion. Smith v. Fairfax Realty, 2003

UT 41, 9 25, 82 P.3d 1064.



IV. Whether the district court’s award of attorney fees
based on its inherent powers was within its discretion.

A trial court’s award of attorney fees is reviewed for
abuse of discretion. See Rohan, 2002 UT 109, at  34-35.

CONSTITUTIONAL OR STATUTORY PROVISIONS

There are no constitutional provisions, statutes,
ordinances, rules, or regulations whose interpretation is
determinative of or of central importance to this appeal.

STATEMENT OF THE CASE

This appeal stems from an action filed by Plaintiffs
claiming damages against Defendants for negligence and
conversion of Plaintiffs’ property (R. at 1-13). The complaint
was filed on March 3, 2006. The parties completed their initial
pleadings and a Rule 26 scheduling order was entered by the
district court on May 31, 2006 (R. at 49-50). The order set a
fact discovery deadline of November 6, 2006 (R. at 50). This
date was later extended to February 28, 2007 (R. at 217, 223-
25).

As part of their discovery, Defendant John Siddoway’s
counsel, Randy Ludlow sought to depose Plaintiff Lonnie Paulos
and his assistant and agent, Rhonda Jones (R. at 226-27, 228-
29). Plaintiffs moved for a protective order against these
depositions, claiming that Plaintiffs’ counsel, Richard Nemelka,

had a conflict and that the deposition should be conducted



telephonically because both witnesses relocated to Houston,
Texas during the pendency of the action (R. at 230-34). Mr.
Ludlow responded that the original dates had been set up with
Mr. Nemelka previous to the notices of deposition being filed
and that Mr. Nemelka was already informed that a telephonic
deposition would be unacceptable (R. at 235-37). Plaintiffs’
motion was set for hearing on March 19, 2007 (R.249-51).
Plaintiffs sought to continue the hearing (R. at 252-53), but
the district court held the hearing as scheduled. Mr. Nemelka
failed to appear at that hearing or to send anyone in his place
(R. at 274). Plaintiffs’ motion was denied and Lonnie Paulos was
ordered to appear in Salt Lake City for a deposition and to
produce Rhonda Jones as well (R. at 274, 283-85). Plaintiffs
moved to set the order aside (R. at 279-80) but their motion was
denied (R. at 281-82).

Meanwhile, Defendant All My Sons moved for summary judgment
on January 10, 2007 (R. at 173-75). Plaintiffs, over a month
after their response was due, filed for an extension of time to
file their memorandum in opposition, citing the fact that the
depositions of Lonnie Paulos and Rhonda Jones, which they sought
to get a protective order against, had not yet been conducted
(R. at 254-55). Plaintiffs finally filed their memorandum in

opposition on May 15, 2007 (R. at 290-313).



The matter came before the district court for a scheduling
conference, and there the court determined based on the
representation of the parties that the trial would take three
days. (R. at t).! The number of witnesses and amount of evidence
that the parties proposed to offer also supported the conclusion
that a three-day trial was required (R. at t, 336-37).
Therefore, the court set the trial for October 15, 16, and 17,
2008 (R. at T, 336-37). On June 27, Plaintifis moved to continue
the trial dates, as Mr. Nemelka was scheduled to play golf at
the Utah Senior Games in St. George during the time of traial (R.
at 345-46). Defendant All My Sons submitted a written opposition
to this motion, arguing that postponing the date of trial would

prejudice them 1n a separate case pending between All My Sons

1. Plaintiffs have failed to obtain the transcript of the
scheduling conference of June 18, 2007 and the hearing of August
20, 2007. Because of this failure, and because Rule 11 (e) (2) of
the Utah Rules of Appellate Procedure do not obligate Defendants
to correct this failure, Defendants are forced to rely on thear
own recollections of what occurred at the hearing. References to
occurrences taking place at that hearing will be marked with the
dagger symbol (1). Secondary references to the hearing contained

in other portions of the record will also be referred to when

available.



and its former shareholders that was contingent on the outcome
of the present action (R. at 362-65, 541-50).

Plaintiffs’ motion to continue was heard by the district
court on August 20, 2008. The court confirmed that three days
would be needed for trial (R. at f). Mr. Ludlow opposed
Plaintiffs’ motion at that time, as the next available date for
trial was during a conference in Chicago involving Mr. Ludlow’s
wife that Mr. Ludlow planned to attend, and that the next date
that the court had available for trial would be in 2008. (R. at
t, 643-44). Mr. Ludlow informed the Court that continuing the
trial into 2008 was not acceptable under numerous 1issues, and he
dropped his objection and agreed to forego the conference when
Mr. Nemelka indicated that Plaintiffs would not oppose
continuing the trial until 2008 (R. at 1, 477, 644). The
district court granted Plaintiffs’ motion and continued the
trial to November 5, 6, and 7, 2007 (R. at 375). All counsel
were at the hearing, and the dates were agreed to by all parties
in open court (R. at t, 375). Defendant All My Sons’ counsel,
Stephen Spencer, made a statement on the record after the
court’s decision that it was important to Defendant that no
further continuances should be granted, as putting on
Defendant’s evidence at the trial would require the service of

several subpoenas to persons who had no incentive to be there



and would not be easily persuaded to accommodate their schedules
more than once (R. at 1, 552).

Both parties prepared for trial. Mr. Nemelka sent a trial
subpoena to Jerry Erkelens (R. at 422), and successfully moved
for the admission of Rhonda Jones’ deposition into evidence in
lieu of her testimony (R. at 483-84). Mr. Ludlow sent a trial
subpoena to Judy Hicks (R. at 419). Mr. Spencer sent trial
subpoenas to Officers Aaron Jones and Mike Obrey (R. at 379,
381, 385), Rob Herrera (R. at 389), Marko Muhoz (R. at 394),
Alfredo Villegas Munioz (R. at 402), and Hector Pineda (R. at
407) .

Apparently, Mr. Nemelka misremembered the date of trial.
Mr. Nemelka calendared the dates of trial as November 6, 7, and
8, 2007 (R. at 478), rather than the actual cates of November 5,
6, and 7, 2007. He also told his client that the trial was on
the incorrect dates (R. at 480, 492, 522). Mr. Nemelka further
filed a proposed order admitting a deposition in lieu of witness
testimony that contained the incorrect dates and was later
signed by the district court (R. at 483-84). Plaintiffs’ trial
subpoena also indicated that the witness should appear on
November 6, 2008 (R. at 422).

Defendants also submitted several documents that indicated
the dates of trial. Defendant John Siddoway’s subpoena indicated

that the witness should appear November 5, 6, and 7, 2007 (R. at



419). Defendant A1l My Sons subpoenas indicated that the
witnesses would be required on November 6 and 7, 2007, as they
were not needed during the presentation of Plaintaffs’ case-in-
chief (R. at 379, 381, 385, 389, 394, 402, 407). On November 2,
Mr. Spencer hand-delivered a copy of Defendant’s Traal Brief to
Mr. Nemelka, which listed the dates of trial as November 5, 6,
and 7 (R. at 430, 537).

Mr. Spencer and Mr. Nemelka also had a conversation
regarding the dates of trial. On October 31, 2007, Mr. Spencer
called Mr. Nemelka to inquire as to jury ainstructions (R. at
479, 537). During that conversation, Mr. Spencer indicated that
the trial began Monday the 5th, and Mr. Nemelka responded that
trial began Tuesday the 6th (R. at 479, 537). Mr. Spencer
confirmed the date on XChange and telephoned Mr. Nemelka's
office to tell him that he was mistaken as to the dates, and
left a message with Mr. Nemelka’s receptionist to that effect
(R. at 537). Meanwhile, Mr. Nemelka contacted the district court
to 1nquire as to whether the trial was set for a jury, but did
not i1inquire as to the date of trial (R. at 479-80). Mr. Spencer,
when he hand-delivered his trial brief to Mr. Nemelka on
November 2, 2007, told Mr. Nemelka that the trial was to
commence on November 5, 2007 and that he should check the traial

date (R. at 537).



On the morning of November 5, 2007, Mr. Ludlow, Mr.
Siddoway, and Mr. Spencer were at the court (R. at 673). Neither
Mr. Nemelka nor Plaintiffs were in attendance (R. at 673). The
district court attempted to locate Mr. Nemelka and discovered
that Mr. Nemelka was trying a case in Bountiful (R. at 673). Mr.
Ludlow and Mr. Spencer noted that they had both spent
considerable time and money preparing for trial (R. at 673), and
they moved that the court dismiss the action and award attorney
fees, which the court granted (R. at 446, 469-71, 673). The
written order dismissing the action and awarding attorney fees
upon affidavit was entered as per Rule 58A on November 7, 2007
(R. at 469-71). Defendants filed an affidavit of costs and
attorney fees (R. at 454-68, 499-511), and judgment was entered
against Plaintiffs on January 9, 2008 (R. at 584-86, 597-89).

Plaintiffs filed a Rule 60(b) motion to set aside the order
of dismissal and the award for attorney fees on November 8, 2007
(R. at 474-75). The court entered a minute entry denying this
motion on January 7, 2008 (R. at 582-83) and entered an order as
per Rule 58A on January 30, 2008, which found that (1)
Plaintiffs failed to show that they exercised reasonable care in
ascertaining the trial date, (2) the award of attorney fees was
justified under the authority of the court to control
proceedings in front of it, and (3) that the attorney fees were

reasonable charges for necessary work (R. at 637-39).



Plaintiffs filed another post-trial motion, this time a
motion for new trial under Rule 59, on January 11, 2008 (R. at
594-95). The pleading contained virtually identical arguments to
Plaintiffs’ previous motion to set aside (Compare R. at 514-20

with R. at 596-615). Plaintiffs also moved to stay enforcement

of the judgment (R. at 590-91). The court agailn denied
Plaintiffs’ motion, entering a ruling as per Rule 58A on
February 26, 2008 (R.642-47). In that ruling, the court
explained that because Mr. Nemelka was at the hearing where the
date of trial was set, other parties had made significant
sacrifices to accommodate Mr. Nemelka’s schedule, Mr. Spencer
had informed him personally of the date of trial, and that the
trial could not have been reasonably rescheduled, there was no
irregularity of proceedings or abuse of discretion that would
satisfy the requirements of Rule 59 (R. at 642-47). Plaintiffs
filed a notice of appeal on February 29, 2008 (R. at 659-60).

SUMMARY OF ARGUMENT

Plaintiffs’ appeal fails for three reasons: this court
lacks jurisdiction, Plaintiffs have failed to marshal the
evidence, and the trial court was within its discretion. Three
of Plaintiffs’ four issues on appeal are not properly before the
Court because Plaintiffs’ motion for a new trial was a
successive post-judgment motion that did not toll the time to

appeal under the Utah Rules of Appellate Procedure. Also,



Plaintiffs have failed to marshal the evidence supporting the
trial court’s orders. The failure of the appealing party to
marshal the evidence means that a trial court must conclude that
the trial court’s orders are supported by substantial evidence
and not an abuse of discretion. Finally, the trial court acted
within its discretion in all of its orders. Plaintiffs’ conduct
in pursuing the litigation manifested delay and reckless
scheduling practices, as well as a lack of reasonable care in
ascertaining the correct date for trial. Balanced against
prejudice to Defendants, it is clear that the trial court was
within its discretion in dismissing the action, denying
Plaintiffs’ motions, and awarding attorney fees.
ARGUMENT

I. THIS COURT LACKS JURISDICTION TO HEAR THE APPEALS OF THE

LOWER COURT’S ORDER DISMISSING THE ACTION, THE DENIAL OF

PLAINTIFFS’ MOTION FOR A NEW TRIAL AND THE AWARD OF
ATTORNEY FEES; THE COURT SHOULD DISMISS THE APPEAL OF THESE

ISSUES.

Defendants ask the Court to dismiss issues I, III, and IV

for lack of jurisdiction.2 Under the Utah Rules of Appellate

2. Defendants note that they filed a motion for summary
disposition with substantially similar arguments on April 1,
2008. While the Court denied Defendant’s motion in an order
dated April 15, 2008, the order provided no analysis for why the

motion was denied. Defendants submit that the most likely reason

10



Procedure, an order may only be appealed if it is a final order,
Utah R. App. P. 3, and 1f a notice of appeal is filed within
thirty days of the date of the order. Utah R. App. P. 4. The
appellate court has no jurisdiction to review an order that has

not been timely appealed. Serrato v. Utah Transit Auth., 2000 UT

App. 299, 9 7, 13 P.3d 616. A subsequent appealable order is
separate and does not give the court jurisdiction to decide the

merits of previous final orders. See Franklin Covey Client Sales

v. Melvin, 2000 UT App. 110, 919, 2 P.3d 451 (holding that an
appeal on a denial of a motion to set aside under 6b(b) of the
Utah Rules of Civil Procedure does not give the court
jurisdiction to reach the merits of the underlying judgment).
The time for a judgment that includes attorney fees and
costs runs from the day a judgment for a sum certain has been

entered. Promax Development Corp. v. Raile, 2000 UT 4, 915, 998

P.2d 254. Therefore, an appeal from the order of dismissal and

for the denial was that the motion purported to dispose of less
than all the issues appealed by Plaintiff, and so would be
formally insufficient under Rule 10 of the Utah Rules of
Appellate Procedure. At any rate, the denial does not appear to
analyze the merits of Defendants’ motion, and so the

jurisdiction of issues I, III, and IV should be reviewed by this

Court.

11



the judgments for attorney fees and costs must have been filed
by February 8, 2008, unless the time was tolled by the
appropriate filing of one of five post-judgment motions: a Rule
24 or 59 motion for a new trial, a 50(b) motion for judgment, a
rule 59 motion to amend the judgment, or a Rule 52 motion to
amend or make additional findings of fact. Utah R. App. P. 4(b).
If this motion is improperly brought, it does not toll the time

for appeal. Fackrell v. Fackrell, 740 P.2d 1318, 1319 (Utah

1987).

Plaintiffs’ Rule 59 motion was an improper second post-
judgment motion and so does not toll the time for filing an
appeal under Rule 4 of the Utah Rules of Appellate Procedure.
Once a post-judgment motion has been filed and decided by the
trial court, a second post-judgment motion for relief 1s
improper and so does not toll the time for appeal. Amica Mut.

Ins. Co. v. Schettler, 768 P.2d 950, 969 (Utah App. 1989). This

is a well-settled rule, recognized by federal and state courts.

See, e.g., Venable v. Haislip, 721 F.2d 297, 299 (10th Cir.

1983); Bank Trust Co. v. Griffin, 963 So. 2d 106, 109 (Ala.

2007); Wenzoski v. Central Banking System, Inc., 736 P.2d 753

(Cal. 1987); Sears v. Sears, 422 N.E.2d 610, 612 (Ill. App.

1981); Mollett v. Trustmark Ins. Co., 134 S.W.3d 621, 623 (Ky.

Ct. App. 2003); State ex rel. Douglas v. Bible Baptist Church of

Lincoln, 353 N.W.2d 20 (Neb. 1984); Kaufman v. Oregonian Pub.

12



Co., 245 P.2d 237 (Or. 1952); Elam v. South Carolina Dept. of

Transp., 602 S.E.2d 772 (S.C. 2004); Gassaway v. Patty, 604

S.W.2d 60 (Tenn. App. Ct. 1980).

In this case, Plaintiffs filed a 60(b) motion to set aside
the judgment on November 8, 2007. The filing and denial of this
motion prevented any successive post-judgment motions from
tolling the time for appeal. Thus, the Rule 59 motion for a new
trial or to amend the judgment did not toll the time for appeal;
the deadline for filing a notice of appeal challenging the order
of November 7, 2007 and the judgment for attorney fees and costs
that was entered by the Court clerk on January 9, 2008 was
February 8, 2008.°

Plaintiffs have argued previously that the rule against
successive post-judgment motions does not apply to this case
because Plaintiffs’ 60(b) motion was filed before the judgment
date of January 8, 2008. This argument misses the point of the
rule. The purpose of the rule against successive post-judgment
motions is to promote the finality of judgments and to force a

litigant to present all of its arguments at once. Watkiss &

3 A motion to set aside the order under Rule 60 (b) does not toll

the time for filing an appeal. Utah R. App. P. 4(b); Watkiss &

Campbell v. FOA & SON, 808 P.2d 1061, 1068 (Utah 1991) (Stewart,

J., Dissenting).



Campbell v. FOA & Sons, 808 P.2d 1061, 1064 (Utah 1991); Maverik

Country Stores v. Industrial Commission, 860 P.2d 944, 951 nn.

9-10 (Utah App. 1993); Amica, 768 P.2d at 969. There is no basis
for allowing a litigant to engage in tactics after the decision
but before the entry of judgment when those same tactics are
prohibited after the entry of judgment. There is nothing about a
written entry under Rule 58A that would change the policy basis
behind the rule. Under Plaintiffs’ interpretation, any litigant
could make two motions for relief from the judgment so long as
they file one of them before the written entry of judgment.
Allowing for jurisdiction in this case would open a gaping
loophole in the policy against successive post-judgment motions.
Also, Plaintiffs’ argument is incorrect on its facts;
Plaintiffs’ Rule 60(b) motion was filed subsequent to judgment
in this case. Plaintiffs’ 60(b) motion was filed after the order
of November 7, 2007, which was a judgment for purposes of Rule
54. An order is final and appealable if the order determines the
substantive rights of the parties and terminates the litigation.

Code v. Utah Dept. of Health, 2006 UT App. 113, 93, 133 P.3d

438; Harris v. IES Assocs., 2003 UT App. 112, 956, 69 P.3d 297.

The order of November 7 struck the pleadings of the Plaintiffs,
dismissed the action with prejudice, and ordered Plaintiffs to
pay Defendants’ attorney’s fees. The order was therefore a final

determination of the substantive rights of the parties and a

14



declaration of the endpoint of the litigation. While the
effective date of the judgment is January 9 for reasons of
judicial economy, see Promax, 2000 UT 4, at 15, it is obvious
that Plaintiffs could have appealed from the order of November
7. Hence, the 60(b) motion filed November 8 is a post-judgment
motion.

Third, whether a motion is a post-judgment motion is
determined by the relief requested, not by the time at which the
motion was filed. A post-judgment motion, of which Rule 59 and
60 (b) are two classic examples, seeks relief from a final
judgment or order of the court. Black’s Law Dictionary does not
define a post-judgment motion, but defines its synonym, post-
trial motion, as a “[gleneric term to describe those motions
which are permitted after trial such as motion for new trial and

motion for relief from judgment.” Black’s Law Dictionary 809

(Abr. 6th ed. 1991). Thus, even if Rule 60 (b) were read to allow
motions to set aside an interlocutory order (as Plaintiffs have
suggested in the past), Plaintiffs’ 60(b) motion does not ask
for that type of relief. Plaintiffs sought relief not from an
interlocutory order, but from an order disposing of the
litigation. Whether that order was filed before or after the
judgment for attorney fees was entered, the motion is a post-

judgment motion in nature.



Fourth, attempting to distinguish this case from Amica by
saying the motions were made under different rules of civil
procedure also fails to apprehend the policy behind the rule
prohibiting successive post-judgment motions. A party must bring
forward all of its claims for relief at once. As this Court has
noted in a different context, a party is “entitled to ‘one bite
of the apple’” . . . . That opportunity cannot be expanded into a
multi-course buffet by such devices as reconsiderations or
supplemental filings after a motion for review has been

denied . . . .” Ring v. Industrial Commission, 744 P.2d 602, 604

(Utah App. 1987).

Finally, the law-of-the-case doctrine would independently
defeat jurisdiction in this case. The law-of-the-case doctrine
dictates that the parties should avoid relitigating the same

proposition in the same case. Richardson v. Grand Central Corp.,

572 P.2d 395, 397 (Utah 1977). A motion that seeks to relitigate
a proposition already ruled upon by the same court is improper.
Amica, 768 P.2d at 969. In the present case, Plaintiffs’ motion
for a new trial is nearly identical in substance to its motion
to set aside the judgment. Both motions rest mainly on one
argument: that the acts of Plaintiffs’ Attorney were reasonable

and an “honest mistake” (compare Plaintiffs’ Memorandum in

Support of its Motion for New Trial 993-8 (R.597-602), with
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Plaintiffs’ Memorandum in Support of its Motion to Set Aside
I96-8 (R.516-17).°

Plaintiffs clearly had an opportunity to make any and all
arguments attacking the judgment. That they failed to do so 1is
not grounds for making these arguments later. This is clearly a
case where Plaintiffs’ successive post-judgment motions have
“unjustifiably prolong[ed] the life of a lawsuit.” Amica, 768
P.2d at 969. Plaintiffs’ Rule 59 motion is therefore improper,
meaning it did not toll the time for appeal, and the ruling
denying it should not be reviewable. This Court should dismiss

the Plaintiffs’ appeals of the order to dismiss, the denial of

4, To the extent there are other arguments in the Rule 59
motion that are not in the Rule 60(b) motion, it is further
proof that Plaintiffs should have brought a motion for a new
trial in the first instance. The grounds for rel}ef are much
broader in a Rule 59 motion than in a Rule 60(b), likely broad
enough to encompass any basis for relief under Rule 60 (b).
Hence, the two rules work in tandem: a motion for new trial can
offer relief for a broad range of reasons; however, it is only
available for ten days after the entry of the judgment. Rule

60 (b) allows relief for fewer reasons, but it is available for
three months after the judgment or even longer, depending on the

grounds for setting aside the judgment.



the motion for a new trial, and the award of attorney fees for

lack of jurisdiction.

IT. THIS COURT SHOULD AFFIRM THE LOWER COURT’S ORDER DISMISSING
THE ACTION, THE DENIAL OF PLAINTIFFS’ MOTION TO SET ASIDE,
THE DENIAL OF PLAINTIFEFS’ MOTION FOR A NEW TRIAL, AND THE
AWARD OF ATTORNEY FEES BECAUSE PLAINTIFFS HAVE FAILED TO
MARSHAL THE EVIDENCE IN SUPPORT OF THE TRIAIL COURT'S

RULING.

Plaintiffs have failed to marshal the evidence supporting
the trial court’s ruling as required by Rule 24(a)(9) of the
Utah Rules of Appellate Procedure. Rule 24 (a) (9) requires that
“a party challenging a fact finding must first marshal all
record evidence that supports the challenged finding.” This
standard applies not only to an explicit finding of fact, but
also to the review of a fact-sensitive determination of a lower

court that is reviewed for abuse of discretion. United Park v.

Stichting Mayflower, 2006 UT 35, 9 25, 140 P.3d 1200; Chen v.

Stewart, 2004 UT 82, 9 20, 100 P.3d 1177. To properly marshal

the evidence, a party is required to
"temporarily remove its own prejudices and fully
embrace the adversary's position”; he or she must play
the "devil's advocate." In so doing, appellants must
present the evidence in a light most favorable to the
trial court and not attempt to construe the evidence
in a light favorable to their case.
Chen, 2004 UT 82, at 9 78. If a party fails to marshal the
evidence, the appellate court assumes that the evidence supports

the trial court’s findings and has grounds to affirm the trial

court’s findings on that basis. Id. at 1 80.
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Plaintiffs’ brief does not meet this requirement with
respect to any of the issues it appeals. Plaintiffs’ brief does
not attempt to list the facts underlying the lower court’s
orders. Plaintiffs’ brief does not even include the orders it
appeals from, as required by Rule 24(a) (11) (C).

Plaintiffs have also failed to request the transcript for
the hearing of August 20, 2007, in spite of referring to this
hearing several times in its brief. An appellant is responsible
to obtain all transcripts that are relevant to a fact-intensive
determination by a lower court. Utah R. App. P. 1l(e) (2). The
failure of an appellant to request these transcripts leaves the
Court with no choice but to conclude that the record supports

the lower court’s determination. See Horton v. Gem State Mut. of

Utah, 794 P.2d 847, 849 (Utah App. 1990).

These omissions leave Defendants and the Court “to bear the
expense and time of performing the critical task of marshaling
the evidence. This is unfair, inefficient, and unacceptable.”

United Park, 2006 UT 35, at 26. This Court should therefore rely

on Plaintiffs’ failure to marshal to affirm the lower court’s
rulings. Because of this unfairness, the Court should also award
Defendants’ reasonable attorney fees for failure to adequately

brief as per State v. Sloan, 2003 UT App. 170, 72 P.3d 138.

ITIT. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN DISMISSING
THE ACTION, DENYING PLAINTIFFS’ MOTION TO SET ASIDE,
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DENYING PLAINTIFEFS’ MOTION FOR A NEW TRIAL, OR IN AWARDING
ATTORNEY FEES.

A. The trial court’s dismissal of the action and its
denial of the motion for a new trial was within its
discretion.
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